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PREFACE. 


This  edition  of  the  codes  and  statutes  of  California  is  primarily  based  upon 
the  well-known  and  justly  esteemed  edition  of  such  laws  prepared  by  Mr.  F.  P. 
Peering^  of  theSan  Francisco  Bar^  and  published  in  1885^  and  it  has  been  the 
endea\  or  of  the  editor  and  publishers  to  adhere  as  closely  as  circumstances  would 
permit  to  the  general  plan  adopted  in  Mr.  Deering's  work.  Some  changes,  how- 
ever, have  been  made  in  the  present  edition,  which  it  is  hoped  will  commend 
themselves  to  the  profession.  The  edition  of  Mr.  Deering  was  contained  in  four 
volumes,  and  the  general  statutes,  with  few  exceptions,  were  inserted  in  the  re- 
spective codes  under  sections  appropriate  to  their  subject  matter.  In  the  pres- 
ent edition  the  scope  of  the  annotations  has  been  extended  to  include  references 
to  the  valuable  notes  contained  in  the  American  Decisions,  the  American  Re- 
ports, and  the  American  State  Reports,  which  are  germane  to  the  subject  mat- 
ters embraced  in  the  text  of  the  codes  and  statutes,  and  such  general  statutes 
will  be  contained  in  a  separate  volume,  and  will  be  annotated  in  the  same  man- 
ner and  as  fully  as  the  codes  themselves. 

It  is  intended  to  embody  in  the  text  of  the  present  edition  all  amendments 
made  to  the  codes  and  statutes  as  the  result  of  the  recommendations  made  to 
the  legislature  by  the  present  commission  for  the  revision  and  reform  of  the  law, 
and  to  annotate  the  same  by  references  to  pertinent  decisions  brought  down 
to  as  late  a  date  as  possible.  That  commission  has  thus  far  revised  only  three 
of  the  codes,  to  wit,  the  Code  of  Civil  Procedure,  the  Civil  Code,  and  the  Penal 
Code,  and  consequently  these  codes  only  are  now  published,  the  annotations  in 
which  have  been  brought  down  to  and  including  the  one  hundred  and  thirtieth 
volume  of  California  Reports.  Upon  the  completion  of  the  work  of  the  com- 
mission the  Political  Code  and  the  volume  containing  the  general  statutes  will 
be  published,  with  annotations  brought  down  to  the  date  of  their  publication. 

An  entirely  new  index  has  been  prepared  for  each  volume,  and  a  new  gen- 
eral index  will  be  prepared  for  the  entire  work. 

July  20,  1901.  /  C.  P.  P. 
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CIVIL    CODE. 


An  Act  to  Establish  a  Civil  Code. 
[Approved  March  21,  1872.] 

[Note. — By  an  act  approved  March  28,  1895,  the  legislature  created  a  com- 
mission for  the  revision  and  reform  of  the  law,  and  charged  them  with  the  duty 
of  revising  the  Codes,  and  reporting  their  recommendations  to  the  legislature. 
The  commission  made  such  report,  recommending  among  other  things,  a  re- 
vision of  the  Civil  Code.  For  the  purpose  of  carrying  such  revision  into  effect, 
an  act  of  the  legislature  was  passed,  which  was  approved  March  16,  1901,  and 
which  took  effect  July  1, 1901,  in  which  very  many  alterations  to  such  code  were 
made.  This  act  constitutes  chapter  CLVII  of  the  statutes  of  the  thirty-fourth 
session  of  the  legislature  of  California.  (Stats.  1901,  p.  332.)  This  act  is  en- 
titled *^An  act  to  revise  the  Civil  Code  of  the  State  of  California,  by  amending 
certain  sections,  repealing  others,  and  adding  certain  new  sections.*'  The  altera- 
tions, amendments,  and  repeals  made  by  such  act  are*  indicated  in  this  edition  of 
the  code  by  the  words  "Commissioners'  Amendment."  By  section  369  of  such 
act  it  is  provided  as  follows:  "Sec.  369.  This  act  takes  effect  on  the  first  mo- 
ment of  the  first  day  of  July,  nineteen  hundred  and  one;  provided,  that  with  re- 
lation to  the  laws  passed  at  the  present  session  (the  thirty-fourth)  of  the  legisla- 
ture, if  the  provisions  of  such  laws  contravene  or  are  inconsistent  with  the  pro- 
visions of  this  act,  the  provisions  of  such  laws  must  prevail;  and  provided  further, 
that  with  relation  to  the  laws  passed  at  the  present  session  (the  thirty-fourth)  of 
the  legislature,  this  act  must  be  construed  as  though  it  had  been  passed  on  the 
first  day  of  the  present  session  (the  thirty-fourth)  of  the  legislature."] 

TITLE  OF  THE  ACT. 

.1.  Title  and  divisions  of  this  act. 

Section  1.  This  act  shall  be  known  as  the  Civil  Code  of  the  State  of  Califor- 
nia, and  is  in  four  divisions,  as  follows: 

I.    The  First  Eclating  to  Persons 25 

II.     The  Second  to  Property 654 

III.  The  Third  to  Obligations 1427 

IV.  The    Fourth    Contains  General    Provisions  Relating  to  the  Three 

Preceding  Divisions • 3274 

The.  foor  codes  are  four  statutes:  each  tliereof  aro  to  be  regarded  as  amendments 

Is  a  single  act:  Earle  v.  Board  of  Educa-  of   the   whole   act:  Central   Pac.   R.   K.    v. 

tion,  55  Oal.  489.    The  whole  code  is  to  be  Shackelford,  63  Cal.  261.    See,  also,  Clarke 

construed  together  as  in  the  case  of  a  single  y.  Mead,  102  Cal.  516. 

statute;    and    amendments    to    any   section  Act,  how  cited:  See  sec.  21,  post. 

Civil  Code— 1  1 
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Civil  Code. 


PRELIMINARY    PROVISIONS. 

8ec.  2.    When  code  takes  effect. 

Sec.  3.    Not  retroactive. 

Sec.  4.    Construction  of  this  code. 

Sec.  5.    Provisions  similar  to  existing  laws,  how  construed. 

Sec.  0.    Actions,    etc.,   not    affected. 

Sec.  7.    Holidays. 

Sec.  8.    Same.    [Repealed.] 

Sec.  9.    Business  days. 

Sec.  10.    Computation  of  time. 

Sec.  11.    Certain  acts  not  to  he  done  on  holidays. 

Sec.  12.    Joint  authority  construed. 

Sec.  13.    VTords  and  phrases,  how  construed. 

Sec.  14.    Certain  terms  defined. 

Sec.  15.    Good  faith,  what  constitutes.     [Repealed.] 

Sec.  16.    Degrees  of  care  and  diligence.     [Repealed.] 

Sec.  17.    Degrees  of  negligence.    [Repealed.] 

Sec.  18.    Notice,  actual  and  constructive. 

Sec  19.    Constructivie    notice. 

Sec.  20.    Effect  of  repeal. 

Sec.  21.    This  act,  how  cited. 

2.  When  code  talses  effect. 

Sec.  2.     This  code  takes  effect  at  twelve  o'clock,  noon,  on  the  first  day  of 
Janitary,  eighteen  hundred  and  seventy-three. 


Effect  of  codefl  generally:  See  Pol.  Code, 
sec.  4478  et  seq. 

Laws  passed  at  the  same  session  at 
which  the  codes  were  adopted  prevail  over 
the  codes:  Babcock  v.  Goodrich,  47  Cal,  488; 
and  see  Ex  parte  Newton,  53  Cal.  572.  But 
under  section  3891  of  the  Political  Code,  de- 
claring that  with  respect  to  provisions  con- 
cerning the  revenue  the  code  is  to  be  con- 
sidered as  if  passed  on  the  last  day  of  the 
session,  all  acts  passed  during  that  session 


are  repealed,  except  acts  amendatory  of  or 
carrying  into  effect  the  codes:  Mitchell  v. 
Crosby,  46  Cal.  97. 

Similar  provision  in  other  codes  of  Cal- 
ifornia: See  sec.  2  thereof. 

Effect  of  this  code:  See  subsequent  sec- 
tions 3-19,  inclusive,  and  see  those  sections 
and  the  notes  thereto  as  found  in  the  Politic 
cal  Code. 

Publication  of  the  codes:  See  Pol.  Code, 
sec.  4494. 


3.  Not  retroactive. 

Sec.  3.    No  part  of  it  is  retroactive,  unless  expressly  so  declared. 


Hetroactive  effect:  See  supra,  note  to 
section  2.  Not  only  is  the  code  to  have  a 
future  operation,  except  where  otherwise 
expressly  declared,  but  amendments  to  the 
code  receive  a  similar  construction,  and  are 
not  retroactive:  Central  Pac.  R.  R.  v.  Shack- 
elford, 68  Cal.  261;  Sharp  v.  Blankenship,  59 
Cal.  268;  Hibernia  Sav.  etc.  Soc.  v.  Jordan, 
56  Cal.  297. 

What  is  an  express  declaration  of  an  in- 
tention to  give  a  section  or  amendment  a 
retroactive  operation  must  often  rest  on 
construction,  as  in  applying  a  measure  of 
damairos  to  conversion  committed  before  the 
measure  was  provided:  Tulley  v.  Tranor,  53 


Cal.  274;  or  determining  what  rate  of  in- 
terest prevailed  upon  the  adoption  of  the 
code:  Dunne  v.  Mastick,  50  Cal.  244. 

Cited  and  applied  to  requirements  in  sec- 
tions 1493  and  1500  of  the  Code  of  Civil 
Procedure,  in  regard  to  presentation  of 
claims  against  decedents,  in  Hibernia  Say. 
etc.  Soc.  ▼.  Hayes,  66  Cal.  297;  so,  also,  in 
regard  to  the  amendment  to  section  325, 
Code  of  Civil  Procedure,  requiring  payment 
of  taxes  to  make  a  good  adverse  holding: 
Sharp  V.  Blankenship,  59  Cal.  286;  Central 
Pac.  R.  R.  Co.  V.  Shackelford,  63  Cal.  261. 

Impairing  vested  rights:  See  Pol.  Code« 
sec.  8,  and  note. 


4.  Construction  of  this  code. 

Sec.  4.  The  rule  of  the  common  law,  that  statutes  in  derogation  thereof  aro 
to  be  strictly  construed,  has  no  application  to  this  code.  The  code  establishes 
the  law  of  this  state  respecting  the  subjects  to  which  it  relates,  and  its  provi- 

2. 
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sionB  and  all  proceedings  under  it  are  to  be  liberally  construed,  with  a  view  to 
effect  its  objects  and  to  promote  justice.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

This  section  changes  the  common-law 
rule  which  was  in  force  in  this  state  prior 
to  the  adoption  of  the  codes:  HotaUug  y. 
Crouise,  2  Cal.  60;  People  v.  Buster,  11  Cal. 
215;  Turner  v.  Tuolumne  Water  Co..  25  Cal. 


397;  Pina  v.  Peck,  31  Cal.  359.  See.  also, 
the  construction  of  this  section  in  Estate  of 
Apple.  66  Cal.  432. 

Th,e  explanation  for  this  departure 
from  the  common-law  rule  is  found  in  the 
following  statement  by  the  code  commis- 
sioners, appended  as  a  note  to  section  4  of 
this  code:  "However  sound  may  be  the 
Arguments  in  fayor  of  this  rule  [the  old  rule] 
when  applied  to  ordinary  acts  of  the  legis- 
lature, it  is  apparent  that  it  would  be  im- 
proper to  apply  it  in  all  its  severity  to  a 
system  of  laws  intended,  in  a  great  measure, 
to  take  the  place  of  the  common  law.  and 
having  in  view,  as  its  leading  object,  the 
furtherance  of  Justice  and  a  disregard  of 
technical  strictness.  The  provisions  of  such 
a  system  ought  to  be  construed  in  the  same 
manner  and  with  like  force  and  effect  as 
they  would  be  were  the  principles  enunciated 
resting  in  the  unwritten  law;  and  it  was  to 
this  end  that  the  section  has  been  made  a 
part  of  each  of  the  codes.*' 

So,  also,  in  their  note  to  this  same  sec- 
tion, as  found  in  the  Code  of  Civil  Procedure, 
the  code  commissioners,  referring  to  the  rule 
of  strictly  construing  penal  statutes  and 
statutes  in  derbgation  of  the  common  Inw. 
say:  **Without  stopping  to  inquire  how  far 
this  principle  is  applicable  to  statutory  pro- 
visions prescribing,  for  example,  the  time 
within  which  a  particular  act  must  be  done 
(which  was  the  case  in  the  instance  referred 
to),  it  certainly  should  not  apply  in  all  its 
severity  to  a  system  of  regulation  havinxr 
in  view  as  its  sole  object  the  furtherance  of 
justice  and  a  disregard  of  technical  strict- 
ness. Thifi  is  the  great  principle  running 
through  all  the  provisions  of  this  code.  The 
trhief  design  and  the  merit  of  the  code,  if  it 


hQ.s  any.  is  its  attempt  to  make  the  attain- 
ment of  justice  the  paramount  object,  and 
the  use  of  forms  mere  auxiliaries,  which, 
when  they  come  in  conflict  with  the  ends 
of  justice,  are  to  be  relaxed.  This  section 
was  intended  to  obviate  much  of  the  diffi- 
culty under  which  courts  have  labored,  and 
to  render  the  code,  instead  of  a  rigid  and 
unbending  statute,  as  construed  by  some,  a 
rule  of  procedure  susceptible  of  easy  adapta- 
tion to  the  purposes  of  Justice  which  it 
alone  has  in  view:  See  the  opinion  of  Justice 
Cope.  Jones  v.  Steamship  Cortes.  17  Cal. 
487;  79  Am.  Dec.  142;  see,  also.  Lucas  v. 
Payne.  7  Cal.  92;  Ward  v.  Severance,  7  Cal. 
126;  Chamberlain  v.  Bell,  7  Cal.  292;  68  Am. 
Dec.  260." 

A  liberal  rather  than  strict  construc- 
tion is  also  demanded  by  the  Penal  Oode. 
section  4.  evidencing  the  general  design  of 
the  commissioners  to  abrogate  the  old  rules 
of  strict  construction:  Ex  parte  Gutierrez,  45 
Cal.  429;  People  v.  Mortimer,  46  Cal.  117; 
People  v.  Soto.  49  Cal.  67. 

Liberal  construction.— Provisions  of  the 
code  are  to  be  liberally  construed:  Kramm  v. 
Bogue.  127  Cal.  122.  But  statutes  in 
contravention  of  the  common  law  are  not 
to  be  extended  by  construction,  as  it  is  not 
to  be  presumed  that  the  legislature  intended 
to  make  an  innovation  on  the  common  law 
further  than  the  case  absolutely  requires: 
Brown  v.  Fifield,  4  Mich.  322;  Johnson  v. 
Habn,  4  Neb.  144. 

A  statute  in  affirmance  of  the  common 
law  is  to  be  construed  as  was  the  rule  by 
thot  law:  Baker  v.  Baker,  13  Cal.  87. 

With  view  to  promote  Justice.— Applica- 
tious  of  this  clause:  Paige  v.  Carroll,  61  Cal. 
211.  215. 

Construction  of  codes  with  relation  to 
each  other,  and  reconciling  conflicts  between 
titles,  chapters,  and  articles:  See  Pol.  Code, 
sec.  4478  et  seq. 


4t.  Provisions  similar  to  existing  laws,  how  construed. 

Sec.  5.  The  provisions  of  this  code,  so  far  as  they  are  substantially  the  same 
as  existing  statutes,  or  the  common  law,  must  be  regarded  as  continuations  there- 
of, and  not  as  new  enactments.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.]  ' 

Kew  enactments.  —  The  codes  were 
framed  with  a  view  to  a  complete  system  of 
law.  designed,  however,  to  distorb  the  exist- 
ini?  state  of  things  as  little  as  possible,  and 
not  to  impair  vested  rights.  The  foregoing 
section  is  one  of  several  expressive  of  this 
•design.  It  has  been  considered  in  connection 
with  the  succeeding  section  with  reference 
to  the  effect  of  the  codes  npon  tenure  of 
office:  People  t.  Bissell.  49  Cal.  407,  the 
Inspector  of  gas  meters'  case.  The  same 
|)rinciple  of  construction  is  applied  to  sec- 
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tions  of  the  constltntion  which  are  sub- 
stantially re-enactments  of  the  old  constitu- 
tion: See  People  v.  Edwards.  93  Cal.  153; 
People  V.  O'Brien,  96  Cal.  171. 

Bevlval  by  repeal.-— "The  Political  Code 
contains  a  general  provision  that  the  repeal 
of  existing' statutes  shall  not  revive  any  law 
heretofore  repealed  or  suspended,  nor  any 
office  heretofore  abolished,  and  therefore 
such  a  provision  has  not  been  incorporated 
herein:  See  People  v.  Craycroft,  2  Cal.  243; 
50  Am.  Dec.  331**:  Code  commissioners*  note. 


§6 


Civil  Codb. 


The  section  referred  to  is  section  18  of  that 
code. 

Common  law. — This  does  not  haye  the 
effect  to  establish  such  proyisions  of  the 
common  law  as  are  not  in  conformity  with 


our  institutions  or  applicable  to  the  habits 
and  conditions  of  society  in  this  country: 
Kennedy  t.  Burnap,  120  Cal.  488,  as  to  ease- 
ment of  light  and  air. 


6.  Actions,  etc.,  not  affected. 

Sec.  6.     No  action  or  proceeding  commenced  before  this  code  takes  effect, 

and  no  right  accrued,  is  affected  by  its  provisions. 

Applied  to  sectionB  relating  to  the  "vend- 
or's lien":  Claiborne  v.  Castle,  98  Cal.  30,  33; 
to  sections  700  and  1045,  relating  to  the 


transfer  of  expectancy  of  heir:  Estate  of 
Garcelon,  104 -Cal.  570,  584;  43  Am.  St.  Repi 
134. 

The  corresponding  Bection  in  the  Politi- 
cal Code  and  Code  of  Civil  Procedure  reads 
as  follows:  "Sec.  8.  No  action  or  proceed- 
ing commenced  before  this  code  takes  effect, 
and  no  right  accrued,  is  affected  by  its  pro- 
visions, but  the  proceedings  therein  must 
conform  to  the  requirements  of  this  code  as 
far  as  applicable." 

Effect  of  codes  on  pending  action.— The 
sufficiency  of  proceedings  taken  before  the 
code  went  into  operation  must  be  determined 
by  the  law  in  force  then  and  by  no  other 
rule:  Canlfield  v.  Doe,  45  Cal.  221,  223;  Han- 
cock V.  Thom,  46  Cal.  d43.  The  procedure 
upon  a  motion  for  a  new  trial,  notice  of 
which  had  been  given  before  January  1, 
1873,  was  required  to  be  according  to  the 
practice  act  then  in  force:  Macy  v.  Davila, 
48  Cal.  647;  but  the  procedure  upon  such 
motion  where  the  notice  had  been  served 
after  the  codes  went  into  effect  was  deter- 
mined to  be  that  prescribed  by  the  code: 
Kelly  v.  Larkin,  47  Cal.  58.  McMinn  v. 
Bliss*,  31  Cal.  122,  illustrates  what  this 
section  was  designed  to  obviate.  'Ihe  act 
repealing  the  forcible  entry  and  detainer 
laws  was  by  a  subsequent  enactment  altered 
so  as  not  to  affect  actions  commenced  under 
the  repealed  law.  As  a  general  rule,  the 
procedure  is  governed  by  the  new  law: 
Bishop's  Written  Law,  sec.  179. 

Vested  rights. — It  is  an  admitted  prin- 
ciple that  vested  rights  cannot  be  destroyed 
or  impaired;  but  to  state  a  precise  rule,  de- 
fining what  rights  are  vested,  is  a  task  of 
some  difficulty.  The  various  decisions  pre- 
sent illustrations  of  what  have  fallen  within 
the  meaning  of  the  term,  but  few  have  at- 
tempted a  comprehensive  definition.  As 
Cooley  says:  "In  its  application  as  a 
shield  of  protection,  the  term  'vested  rights* 
is  not  used  in  any  narrow  or  technical  sense, 
or  as  importing  a  power  of  legal  control 
merely,  but  rather  as  implying  a  vested  in- 
terest which  it  is  right  and  equitable  that 
the  government  should  recognize  and  protect, 
and  of  which  the  individual  could  not  be 
deprived  arbitrarily  without  injustice":  Coo- 
ley's  Constitutional  Limitations.  358.  The 
following  general  statement  is  believed  to  be 
supported  by  adjudged  cases:  To  render  a 
law  obnoxious  to  the  objection  that  it  im- 
pairs vested  rights,  it  is  not  necessary  that 
the  act  of  the  legislature  should  import  an 


actual  destruction  of  the  right.  The  test  is 
not  so  much  in  the  extent  of  the  change 
as  in  the  character  thereof.  If  the  act 
postpones  or  accelerates  the  period  of  per- 
formance of  a  contract,  imposing  conditions 
not  expressed  therein,  or  dispensing  with 
any  of  those  stipulated,  it  is  within  the  pro- 
hibition: Green  v.  Biddle,  8  Wheat.  1;  Mc- 
Cracken  v.  Hay  ward,  2  How.  008;  Planters* 
Bank  v.  Sharp,  6  How.  301;  Walker  v. 
Whitehead,  16  Wall.  314;  Lapsley  y.  Brash- 
ears,  4  Litt.  47;  Edmonson  v.  Ferguson,  11 
Mo.  344;  Winter  v.  Jones,  10  Ga.  190;  54 
Am.  Dec.  370;  Townsend  v.  Townsend,  1 
Peck.  1;  14  Am.  Dec.  722;  Robinson  v. 
Magee,  0  Cal.  81;  70  Am.  Dec.  638;  People 
v.  Pond,  10  Cal.  563;  McAuley  v.  Brooks, 
16  Cal.  11.  A  legislative  grant  cannot  be 
impaired  by  a  subsequent  act  of  the  legis- 
lature: Jennison  y.  Planters*  Bank,  23  Ala. 
168;  Tennessee  etc.  R.  R.  Co.  v.  Moore,  36 
Ala.  317;  Montgomery  t.  Kasson,  16  Cal.  189; 
Grogan  v.  San  Francisco,  18  Cal.  590;  Trus- 
tees v.  Bradbury,  11  Me.  118;  26  Am.  Dec. 
515;  and  this  Is  so  whether  the  grant  be  to  an 
individual  or  to  a  corporation.  But  the  fact 
that  subsequent  legislation  has  diminished 
the  value  of  a  franchise  does  not  make  the 
act  liable  to  the  objection  being  discussed: 
Charles  River  Bridge  v.  Warren  Bridge,  11 
Pet.  429;  Curtis  v.  Whitney,  13  Wall.  68. 

The  legislature  cannot  revive  a  claim 
barred  by  the  statute  of  limitations:  Wright 
v.  Oakley,  5  Met.  400;  Battles  v.  Forbes,  18 
Pick.  532;  Kinsman  v.  Cambridge,  121  Mass. 
558;  Rockport  v.  Walden,  54  N.  H.  167;  20 
Am.  Rep.  131;  Atkinson  v.  Duulap,  50  Me. 
Ill;  Davis  v.  Minor,  1  How.  183;  28  Am. 
Dec.  325;  Hicks  v.  Steiglemau,  49  Miss.  377; 
Chandler  v.  Chandler,  21  Ark.  95;  Bradford 
V.  Shine,  13  Fla.  393;  7  Am.  Rep.  239;  Coady 
V.  Reins,  1  Mont.  424;  Baldro  v.  Tomlie, 
1  Or.  176;  Rogers  v.  Handy,  24  Vt.  620; 
Wires  v.  Farr,  25  Vt.  41.  A  statute  allow- 
ing a  creditor  to  redeem  at  any  time  within 
two  years  after  the  sale  under  a  mortgage 
made  prior  to  the  passing  of  the  statute 
is  void:  Grantly  v.  Ewing,  3  How.  707; 
Howard  v.  Bugbee,  24  How.  461;  Malony  v. 
Fortune,  14  Iowa,  417;  Robinson  v.  Howe, 
13  Wis.  341;  yet  different  views  are  enter- 
tained in  Iverson  v.  Shorter,  9  Ala.  713; 
Freeborn  v.  Pettibone,  5  Minn.  277.  And 
in  Tuolumne  Co.  v.  Sedgwick,  15  Cal.  515, 
it  was  said  that  the  right  to  redeem  prop- 
erty sold  under  execution  pertains  solely  to 
the  remedy,  and  is  under  legislative  control. 

Bemedial  rights,  when  vested.— The 
legislature  is  not  bound  to  continue  the  same 
forms  and  the  same  system  of  courts  and 


Pbelihinart  Provisions. 
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proceeding  for  the  accommodation  of  debt- 
ors or  creditors;  it  has  the  power  to  regu- 
late legal  proceedings:  Rathbone  t.  Brad- 
ford, 1  Ala.  312;  Stoddart  t.  Smith,  5  Binn. 
^5;  Vanzant  v.  Waddel,  2  Yerg.  260;  Liv- 
ingston V.  Moore,  7  Pet.  4C9;  Maynes  v. 
Moore,  16  Ind.  116;  Hopkins  v.  Jones,  22 
Ind.  310;  Webb  v."  Moore,  25  Ind.  4;  Smith 
V.  Brayn,  34  111.  304;  Templeton  v.  Home, 
82  111.  491;  Frost  v.  Ilsley,  54  Me.  345; 
Martin  t.  Hewitt,  44  Ala.  418;  Munn  v.  Ill- 
inois. 94  U.  S.  113,  134.  It  may  change  the 
remedy:  Smith  v.  Judge,  17  Cal.  547;  Tem- 
pleton T.  Home,  82  III.  49;  Games  v.  Red 
River  Parish.  29  La.  Ann.  608;  Hardeman 
V.  Downer,  39  Ga.  425;  Fearing  v.  Irwin, 
55  N.  Y.  486;  Penniman's  Case.  11  R.  L 
333;  Mills  y.  Charleton,  29  Wis.  400;  9  Am. 
Rep.  578;  Tennessee  v.  Sneed,  96  U.  S.  69. 
Kor  is  it  material  that  the  new  remedy  is 
less  ezpeditionB  or  simple  than  the  old: 
Bronson  v.  Kinzie,  1  How.  311;  Guild  t. 
Rogers,  8  Barb.  502;  Jones  v.  Crittenden.  0 


Am.  Dec.  531;  Wood  v.  Wood,  14  Rich.  148; 
£x  parte  Pollard,  40  Ala.  77;  Starkweather 
V.  Hawes,  10  Wis.  125.  The  right  to  alter 
the  means  Arhereby  a  right  may  be  enforced 
is  thus  qualified:  An  act  which  so  alters 
the  previous  remedial  legislation  as  to  wholly 
deprive  a  person  of  recovering  on  his  claim, 
undoubtedly  impairs  vested  rights:  Curran 
V.  State,  15  How.  304;  Western  Sav.  etc.  Soc. 
V.  Philadelphia,  31  Pa.  St.  175;  72  Am.  'Dec. 
730;  Oatman  v.  Bond.  15  Wis.  20;  Rigg  v. 
Martin,  5  Ark.  506;  41  Am.  Dec.  103;  or  if 
it  leaves  any  essential  part  practically  un- 
availing, it  is  not  constitutional:  Musgrove 
V.  Vicksburg  R.  R.  Co.,  50  Miss.  677;  Mor- 
ton V.  Yallentine,  15  La.  Ann.  150. 

Legislative  power  over  at-atutes  of 
limitation:  See  the  note  to  section  9  of  the 
Political  Code. 

The  new  constitution  does  not  act  ret- 
rospectively: Nevada  School  Dist.  v.  Shoe- 
craft,  88  Gal.  372;  Smith  y.  McDermott,  93 
Cal.  421. 


7.  Holidays. 

Sec.  7.  Holidays,  within  the  meaning  of  this  code,  are  every  Sunday,  the  first 
day  of  January,  the  twenty-second  day  of  February,  the  thirtieth  day  of  May, 
the  fourth  day  of  July,  the  ninth  day  of  September,  the  first  Monday  of  Septem- 
ber, the  twenty-fifth  day  of  December,  every  day  on  which  an  election  is  held 
throughout  the  state,  and  every  day  appointed  by  the  President  of  the  United 
States,  or  by  the  governor  of  the  state,  for  a  public  fast,  thanksgiving,  or  holi- 
day. If  the  first  day  of  January,  the  twenty-second  day  of  February,  the  thir- 
tieth day  of  May,  the  fourth  day  of  July,  the  ninth  day  of  September,  or  the 
twenty-fifth  day  of  December  shall  fall  upon  a  Sunday,  the  Monday  following  is 
a  holiday.  [Amendment,  apprc^ved  February  23,  1897;  Stats.  1897,  p.  14;  took 
effect  immediately.] 

Holidays,  when  counted:  See  note  to  sec.  11. 

8.  Same. 

[Section  8  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

9.  Business  days. 

Sec.  9.  All  other  days  than  those  mentioned  in  the  last  section  are  to  be 
deemed  business  days  for  all  purposes.  [Commissioners'  Amendment,  approved 
March  16,  1901 ;  took  effect  July  1,  1901.] 

See  sec.  11,  and  note. 

10.  Computation  of  time. 

Sec.  10.  The  time  in  which  any  act  provided  by  law  is  to  be  done  is  com- 
puted by  excluding  the  first  day,  and  including  the  last,  unless  the  last  day  is 
a  holiday,  and  then  it  is  also  excluded. 

Computation  of  time.— It  is  now  the  re- 
ceived law  in  most  of  the  states  that  time 
is  to  be  computed  as  prescribed  by  the  above 
section.  Chief  Justice  Gray  reviews  the 
caws  in  Bemis  v.  Leonard,  118  Mass.  502, 
and  concludes  that  "in  computing  time  from 
the  date  or  from  the  day  of  the  date,  or 


from  a  certain  act  or  event,  the  day  of  the 
date  is  to  be  excluded,  unless  a  different 
intention  is  manifested."  The  same  rule  is 
adopted  in  Mish  v.  Mayhew.  51  Cal.  514; 
Sheets  v.  Selden,  2  Wall.  100;  O'Connor  v. 
Towns,  1  Tex.  107;  Good«  v.  Webb,  52  .Ala. 
4o2;  Haudley  v.  Cunniugham,  12  Bush,  402. 
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Civil  Code. 


In  Mish  T.  May  hew,  51  Cal.  514,  a  case 
arising  nnder  section  1116  of  the  Code  of 
CiTil  Procedure  in  regard  to  conte»ted  elec- 
tion, the  requirement  that  the  list  of  il- 
legal votes  must  be  delivered  at  least  three 
days  before  the  trial  was  held  complied  with 
where  the  delivery  was  on  the  seventh  of 
the  month  and  the  trial  on  the  tenth.  Com- 
putation of  time:  See  notes,  7  Am.  Dec.  2r)0, 
251;  46  Am.  Rep.  410-416;  78  Am.  St.  Rep. 
372,  385. 

'*Montli"  is  meant  to  be  a  calendar  and 
not  a  lunar  month:  Savings  etc.  Soc.  v. 
Thompson,  32  Cal.  347;  Spraguev.Norway,31 
Cal.  173;  but  see  section  14,  infra,  subdivision 
4,  defining  the  word  "month."  Where  a 
statute  directs  the  publication  of  notices  a 
certain  number  of  times  a  week  for  a  speci- 
fied number  of  months,  it  is  requisite,  not 
only  that  the  number  of  weekly  publica- 
tions be  observed,  but  that  the  prescribed 
length  of  time,  calculated  according  to  the 
calendar  month,  be  followed:  Savings  etc. 
Soc.  V.  Thompson,  32  Cal.  347. 

Excluding-  holidayB.— As  to  the  perform- 
ance of  secular  acts  falling  on  a  holiday, 
see  note  to  next  section.  Intervening  holi- 
days are  counted  as  part  of  the  computed 
time.  Should  the  law  require  the  publica- 
tion of  a  notice  daily  for  ten  days,  Sundays 
excepted,  the  exception  in  favor  of  the  Sun- 
day relates  to  the  daily  publishing  of  the 
notice,  and  not  to  the  period  of  time  during 
which  publication  is  to  be  counted:  Taylor 
v.  Palmer,  31  Cal.  241;  Miles  v.  McDermott, 
31  Cal.  271.  And  if  published  on  Sunday, 
the  fact  that  the  day  is  a  dies  non  dees  not 
vitiate  the   service,  that  publication  being 


but  one  of  a  series  of  acts  required  to  make 
the  service  complete:  Savings  etc.  Soc.  v. 
Thompson,  32  Cal.  347.  In  excluding  the 
last  prescribed  day  in  estimating  the  length 
of  time  for  the  performance  of  a  duty  re- 
quired by  law,  it  is  necessary  to  include  the 
following  Monday.  A  publication  of  a  reso- 
lution of  intention  was  pronounced  insuf- 
ficient, it  appearing  that  the  statute  required 
the  publication  to  be  made  for  five  days, 
"Sundays  and  nonjudicial  days  excepted," 
and  that  the  publication  was  for  four  daya 
only,  exclusive  of  the  last  day,  which  was  a 
Sunday:  San  Francisco  v.  McCain,  50  Cal. 
210.  Again,  in  estimating  the  period  for 
which  a  judge  may  grant  an  extension  of 
time,  under  section  1054  of  the  Code  of  Civil 
Procedure,  if  the  last  of  the  thirty  daya 
falls  on  Sunday  it  is  to  be  excluded:  Muir 
V.  Galloway,  61  Cal.  4d8.  See,  also,  applica- 
tion of  section  to  redemption  from  sheriffs 
sale  under  section  702  of  the  Political  Code: 
Perham  v.  Kuper,  61  Cal.  331. 

Fractions  of  a  day  will  be  considered  by 
the  courts  where  time  is  important,  and  the 
rights  of  parties  are  concerned:  Craig  v. 
Godfroy,  1  Cal.  415;  54  Am.  Dec.  299;  Peo- 
ple v.  Beatty,  14  Cal.  566. 

Time,  how  computed,  and  year,  week, 
and  day  defined:  See  Pol.  Code,  sec.  3255 
et  seq. 

The  lupreme  court  is  always  open  for 
the  transaction  of  business:  Code  Civ.  Proc.^ 
sec.  134;  although  the  thirtieth  day  in  which 
to  make  an  order  to  hear  a  cause  in  bank 
falls  on  Sunday,  yet  the  court  cannot  make 
the  order  on  the  next  day:  Adams  t.  Bohr- 
mann,  63  Cal.  417. 


11.  Certain  acts  not  to  be  done  on  holidays. 

Sec.  11.  Whenevier  any  act  of  a  secular  nature,  other  than  a  work  of  neces- 
sity or  mercy,  is  appointed  by  law  or  contract  to  be  performed  upon  a  particular 
day,  which  day  falls  upon  a  holiday,  it  may  be  performed  upon  the  next  business 
day  with  the  same  effect  as  if  it  had  been  performed  upon  the  day  appointed. 


Day  of  perfonnance  a  holiday.— Under 
this  section,  a  note  falling  due  on  Sunday  is 
payable  the  following  Monday,  in  the  ab- 
sence of  usage  to  the  contrary ,  the  language 
of  the  section  being  permissiye.  In  Hiber- 
nia  Bank  v.  O'Grady,  47  Cal.  579,  the  note 
in  question  was  held  payable  on  Saturday, 
the  day  of  maturity  being  Sunday;  but  this 
was  under  a  former  statute  prescribing  that 
such  should  be  the  case  with  negotiable  in- 
struments. The  rule  of  the  code  is  that 
which  most  generally  Js  observed:  Barrett  v. 
Allen,  10  Ohio,  42G;  Kuntz  v.  Temple,  48 


Mo.  75;  Thayer  v.  Felt,  4  Pick.  354;  Sands 
V.  Lyon,  18  Conn.  17;  Commonwealth  Bank 
V.  Varnum,  49  N.  Y.  279.  In  Patrick  v. 
Faulke.  45  Mo.  314,  the  principle  was  not 
applied  to  a  mechanic's  lien  expiring  on  Sun- 
day, the  court  thinking  that  such  a  lien 
should  be  strictly  construed  against  the  lien- 
holder.  Under  the  New  Jersey  act,  a  note 
maturing  on  Sunday,  May  30th.  is  due  and 
payable  on  the  following  Tuesday:  Hagerty 
V.  Engle,  43  X.  J.  L.  299. 
Compare  with  sec.  9,  supra* 


12.  Joint  authority  construed. 

Sec.  12.    Words  giving  a  joint  authority  to  three  or  more  public  officers  or 

other  persons  are  construed  as  giving  such  authority  to  a  majority  of  them, 

unless  it  is  otherwise  expressed  in  the  act  giving  the  authority. 

Executing  Joint  authority.— If  from  the  hill,  47  Cal.  3(51.    Before  the  code  there  were 

delegation  of   authority  it  appear  that   all  many  authorities  to  the  effect   that,   as  a 

must  not  only  meet  but  all  must  agree,  the  general  rule,  where  the  legislature  had  cre- 

authority  must  be  pursued:  People  v.  Cog-  ated  a  board  of  commissioners  and  conferred 
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discretionary  powers  to  decide  upon  matters 
of  pab]ic  interest*  but  bad  made  no  proTision 
that  a  majority  shall  constitute  a  quorum, 
ail  must  be  present  and  consult,  though  a 
majority  might  decide:  People  v.  Cogbill,  47 
Cal.  361.  citing  Grindley  y.  Barker,  1  Bos. 
&  P.  229;  Crocker  v.  Crane,  21  Wend.  218; 
.S4  Am.  Dec.  228;  Babcock  t.  Lamb,  1  Cow. 
239:  Ex  parte  Rogers,  7  Cow.  526;  so,  also, 
Talcott  V.  Blanding,  54  Cnl.  289,  where  all 
met  and  a  majority  decided;  Smith  y.  Smith, 
28  111.  56;  Tnscarora  Bridge  Co.  v.  Jemison, 
33  Ala.  476;  McCrary  y.  Harrison,  36  Ala. 


577;  Blodgett  v.  Prince,  109  Mass.  4;  Hen- 
derson y.  Bulkley,  14  B.  Mon.  236.  Not  only 
does  section  U5  remoye  the  distinction  be- 
tween the  exercise  of  a  joint  authority  be- 
tween public  and  priyate  bodies,  but  also 
gives  to  th?  majority  power  not  only  to  de- 
cide, but  to  meet  and  decide;  where  a  major-r 
ity,  a  quorum  of  the  board,  haye  met,  a 
majority  of  the  quorum  may  decide:  Flint  y. 
Harrington,  63  CaL  257. 

Majority  may  execute  power:  See  11 
Am.  Dec.  674,  675,  note. 


13.  Words  and  phrases,  how  construed. 

Sec.  13.  Words  and  phrases  are  construed  ajccording  to  th«  context  and  the 
approved  usage  of  the  language;  but  technical  words  and  phrases,  and  such 
others  as  have  acquired  a  peculiar  and  appropriate  meaning  in  law,  or  are  defined 
in  the  succeeding  section,  are  to  be  construed  according  to  such  peculiar  and 
appropriate  meaning  or  definition. 


Words  and  phrases,  how  constmed.— 
The  above  la  the  general  rule  with  regard 
to  the  construction  of  words,  whether  in 
contracts,  statutes,  or  constitutions.  The 
meaning  to  be  given  to  words  in  contracts 
is  proyided  for  in  this  code,  sections  1644, 
ie45,  and  in  the  Code  of  Ciyil  Procedure, 
section  1861.  The  following  decisions  follow 
the  role  of  the  codes:  Houghton's  Appeal, 
42  Cal.  36:  People  v.  Eddy,  43  CaJ.  832;  13 
Am.  Rep.  143;  WeiU  v.  Kenfield,  54  Cal.  Ill; 
Waller  y.  Harris,  20  Wend.  555;  32  Am. 
Dec.  590;  United  States  v.  Jones,  8  Wash. 


209:  Martin  y.  Hunter,  1  Wheat.  326;  Mayor 
V.  Winter,  29  Ala.  651;  Philadelphia  R.  R, 
V.  Catawissa  R.  R.  Co.,  53  Pa.  St.  20;  Green 
V.  Weller,  32  Miss.  650.  But  if  a  technical 
word  is  manifestly  used  in  an  untechnical 
sense,  the  court  will  giye  it  the  meaning 
intended  by  the  party  using  it:  Central  Pac. 
R.  R.  v.  Real,  47  Cal.  151;  Clark  v.  Utica, 
18  Barb.  151;  Robinson  v.  Varnell,  16  Tex. 
382.  And  see  Rosenberg  v.  Frank,  58  Cal. 
387,  for  a  construction  of  the  words  "pro 
rata*'  in  a  will. 


14.  Certain  terms  defined. 

Sec.  14.  Words  used  in  this  code  in  tlie  present  tense  include  the  future  as 
well  as  the  present;  words  used  in  the  masculine  gender  include  the  feminine 
and  neuter;  the  singular  numher  includes  the  plural^  and  the  plural  the  singular; 
the  word  person  includes  a  corporation  as  well  as  a  natural  person;  county  in- 
cludes city  and  county;  writing  includes  printing  and  typewriting;  oath  inclufles 
affirmation  or  declaration;  and  every  mode  of  oral  statement,  under  oath  or 
affirmation^  is  embraced  by  the  term  *^testify,"  and  every  written  one  in  the 
term  ^'depose";  signature  or  subscription  includes  mark,  when  the  person  can- 
not write,  his  name  being  written  near  it,  by  a  person  who  writes  his  own  name 
as  a  witness.  The  following  words  have  in  this  code  the  signification  attached 
to  them  in  this  section,  imless  otherwise  apparent  from  the  context: 

1.  The  word  "property^'  includes  property  real  and  personal; 

2.  The  words  *'real  property''  are  coextensive  with  lands,  tenements,  and 
hereditaments; 

3.  The  words  "personal  property"  include  money,  goods,  chattels,  things  in 
action,  and  evidences  of  debt; 

4.  The  word  *^month'*  means  a  calendar  month,  unless  otherwise  expressed; 

5.  The  word  "will"  includes  codicil; 

6.  The  word  "section"  whenever  hereinafter  employed  refers  to  a  section  of 
this  code,  unless  some  other  code  or  statute  is  expressly  mentioned.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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Terson,"  in  its  legal  aignification,  is  a 
generic  term,  and  includes  artificial  as  well 
as  natural  persons;  Spring  Valley  W.  W.  v. 
Schottler,  62  Cal.  69.116;  Douglass  v.  Pacific 
Mail  S.  S.  Co..  4  Cal.  306.  The  ward  "per- 
son," in  the  fourteenth  amendment  to  the 
constitution  of  the  United  States,  was 
thought  not  to  include  corporations,  in  Cen- 
tral Pac  R.  R.  V.  Board  of  Equalization,  60 
Cal.  35;  but  the  opposite  view  was  enter- 
tained in  Railroad  Tax  Cases,  8  Saw.  235. 

"Signature."— Fac-simile  of  ^n  autograph 
printed  and  used  as  a  signature  is  a  signa- 
ture: Pennington  v.  Baehr,  48  Cal.  5^.  And 
an  attorney's  name  printed  to  a  complaint 
is  a  sufficient  signing:  Hancock  y.  Bowman, 
49  Cal.  413;  Barnard  v.  Heydrick,  49  Barb. 
62.  But  to  cut  a  written  signature  and  affix 
to  another  instrument  is  not  a  signing  of 
that  instrument:  Fox  v.  Board  of  Super- 
visors, 49  Barb.  563.  The  clerk  of  a  board 
of  superviBors  may  adopt  a  printed  signar 
ture:  Williams  v.  McDonald.  58  Cal.  527. 

Signature  b^  mark.— Where  ^e  whote 
body  of  a  will,  including  the  name  of  the 
testatrix,  is  written  by  one  who  is  a  sub- 
Bcribing  witness  to  the  will,  and  the  will  is 
signed  by  a  mark  made  by  the  testatrix, 
without  repeating  the  name  in  immediate 
connection  with  the  mark,  the  mark  is  a 
sufficient  signature,  under  the  terms  of  the 
aboye  section.  The  only  object  of  the  re- 
quirement that  when  a  person  who  cannot 
write  signs  an  instrument  by  his  mark,  his 
name  must  be  written  near  the  mark,  is  to 
show  what  name  the  mark  is  intended  to 
represent;  and  if  it  clearly  appears  from  the 
instrument  what  name  the  mark  was  in- 
tended to  represent  it  must  be  held  to  be 
sufficiently  near  the  name.  The  language  of 
the  section,  "when  the  person  cannot  write,** 
fairly  includes  all  persons  who  are  unable 


to  write  from  any  cause,  even  though  they 
know  how  to  write;  and  the  making  of  ji 
mark  by  a  testatrix  at  the  end  of  her  will 
is  a  sufficient  signing  of  the  will,  where, 
although  knowing  how  to  write,  she  is  physi- 
cally unable  to  do  so:  Will  of  Guilfoyle,  96 
Cal.  698. 

"Masculine"  includes  "feminine."— 
There  is  no  yariance  where  the  indictment 
charges  the  larceny  of  a  "horse**  and  the 
proof  shows  it  to  haye  been  a  "mare**:  Peo- 
ple y.  Pico,  62  Cal.  50.  Masculine  words  in 
statute  extend  to  the  feminine  gender  of 
that  class:  Foltz  y.  Hoge,  54  Cal.  28. 

"Property"  includes  eyidences  of  debt,  as 
a  genera]  rule:  People  y.  Eddy.  43  Cal.  331; 
13  Am.  Rep.  143;  Pacific  Trust  Co.  y.  Dor- 
sey,  72  Cal.  56,  57;  but  People  y.  Hibernia 
Bank,  51  Cal.  243,  21  Am.  Rep.  704,  and 
Miller  y.  Heilborn,  8  Cal.  133,  illustrate  how 
this  meaning  may  be  qualified  by  the  con- 
text. The  right  to  the  possession  of  pei- 
sonal  property  is  a  thing  in  action  and  is 
therefore  personal  property:  McClain  y. 
Buck,  73  Cal.  322.  The  right  to  an  appeal 
is  property  within  the  meaning  of  the  Penal 
Code,  section  519.  It  will  be  an  injury  to 
property  under  this  section  to  write  threat- 
ening letters  preyenting  one  from  prosecut- 
ing his  appeal:  People  y.  Cadman,  57  Cal. 
562. 

"Month**:  See  note  to  section  10,  ante. 

Words  used  in  boundaries  are  defined 
in  sections  3903  to  3907  of  the  Political 
Code. 

Beal  property.— Definitions  cited  in  Fish 
y.  Fowlie,  58  Cal.  373. 

The  word  "value.**  defined  in  the  orig- 
inal section,  and  omitted  by  the  amend- 
ment, was  held  in  Sackett  y.  Johnson,  54 
Cal.  107,  109.  not  to  change  the  rule  which 
had  preyiously  preyailed. 


15.  .Good  faith,  what  constitntes. 

tEepealed  March  30,  1874;  Amendments  1873-74,  182;  took  effect  July  1, 
1874.] 

16.  Degrees  of  care  and  diligence. 

[Eepealed  March  30,  1874;  Amendments  1873-74,  182;  took  effect  July  1, 
1874.] 

17.  Degrees  of  diligence. 

[Repealed  March  30,  1874;  Amendments  1873-74,  182;  took  effect  July  1, 
1874.] 

18.  Notice,  actual  and  constructive. 

Sec.  18.    Notice  is: 

1.  Actual' — which  consists  in  express  information  of  a  fact;  or, 

2.  Constructive — ^which  is  imputed  by  law. 
See  note  to  next  section. 


19.  Constructive  notice. 

Sec.  19.    Every  person  who  has  actual  notice  of  circumstances  sufficient  to 
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put  a  prudent  man  upon  inquiry  as  to 
of  the  fact  itself  in  all  cases  in  which, 
have  learned  such  fact.     [Amendment, 
1873-74, 182;  took  effect  July  1,  1874.] 

What  is  constructive  notice:  See  45  Am. 
Dec.  184-190,  note. 

Constructive  notice.^Becording  instru- 
ments: See  post,  sec.  1158. 

Possession  of  land  as  notice:  See  note 
to  sec.  1217,  post,  and  the  cases  of  Unger 
T.  Mooney,  63  Cal.  590,  where  a  Tendee's 
possession  under  a  deed  of  the  entire  tract 
from  one  cotenant  was  held  to  impart  notice 
to  the  other  cotenant,  and  Bath  v.  Valdez, 
70  Cal.  350,  where  it  wa»  not. 

Becitals  in  title  deeds:  See  note  to  sec. 
1217. 


a  particular  fact  has  constructive  notice 

hy  prosecuting  such  inquiry,  he  might 

approved  March  30,  1874;  Amendments 


Other  circumstances  giving* notice:  See 
same  note. 

Constructive  notice  of  improvements 
under  mechanics*  lien  law:  Code  Civ. 
Proc,  sec.  1192,  note. 

Absence  of  suspicion.— One  is  not  charge- 
able with  notice  of  a  mistake  in  a  mort- 
gage if  his  duty  has  not  required  him  to 
make  inquiry,  and  nothing  has  occurred  to 
arouse  his  suspicion  or  put  him  on  inquiry: 
Tarke  v.  Bingham,  123  Cal.  163. 

Notice  from  circumstances  putting  one 
on  inquiry:  See  23  Am.  Dec.  47-53,  note. 


20.  Effect  of  repeal. 

^  Sec.  20.  No  statute,  law,  or  rule  is  continued  in  force  because  it  is  consistent 
with  the  provisions  of  this  code  on,the  same  subject;  but  in  all  cages  provided 
for  by  this  code,  all  statutes,  laws,  and  rules  heretofore  in  force,  in  this  state, 
whether  consistent  or  not  with  the  provisions  of  this  code,  unless  expressly  con- 
tinued in  force  by  it,  are  repealed  or  abrogated.  This  repeal  or  abrogation  does 
not  revive  any  former  law  heretofore  repealed,  nor  does  it  affect  any  right  al- 
ready existing  or  accrued,  or  any  action  or  proceeding  already  taken,  except  as 
in  this  code  provided,  nor  does  it  affect  any  private  statute  not  expressly  re- 
pealed. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 


Code  operating  as  a  repeal  of  prior 
tftatutes.— See  application  of  this  section  to 
power  to  give  other  punishment  for  con- 
tempt than  as  prescribed  in  this  code:  John- 
son ▼.  Superior  Court,  63  Cal.  578;  and  to 
section  1861  of  the  Code  of  Civil  Procedure, 
in  regard  to  a  wife's  testifying  against  her 
husband:  People  v.  Langtree,  61  Cal.  250. 
The  code  commissioners  quote  the  general 
principle  of  repeal  by  implication,  as  laid 
down  in  Perry  v.-  Ames,  26  Cal.  362,  and 
stated  hereinafter,  and  then  say:  "In  view 
of  this  decision,  the  language  of  the  text 
was  necessary,  repesklhig  all  former  laws  on 
the  same  subject, .  whether  consistent  or 
not."  A  statute  is  not  repealed  by  the 
codes,  where  there  is  in  the  codes  an  entire 
absence  of  legislation  on  the  subject  of  the 
statute:  Carpenter  v.  Jones,  121  Cal.  862. 

Statutes  continued  in  force:  See  section 
19  of  the  Political  Code  and  Penal  Code,  and 
Statutes  in  Force. 

Bepeals  by  implication.— It  being  the 
design  of  the  codifiers  to  frame  a  new  sys- 
tem of  law,  as  appears  from  the  note  to  sec- 
tion 4  of  the  P(^itical  Code,  the  effect  of  the 
code  apon  existing  laws  must  be  determined 
accordingly;  yet  previous  sections  of  these 
preliminary  proYisions  disclose  an  intention 
not  to  disturb  existing  rights,  and  section  20 
must  be  construed  with  reference  to  these 
sections;  the  last  clause  of  section  20 
declares  the  same  thing.  The  whole  pro- 
vision is  bat  a  formal  statement  of  a  well- 


settled  rule  in  the  construction  of  statutes, 
though  the  repeal  of  statutes  by  implication 
is  not  favored  by  the  courts:  Gordon  v. 
People,  44  Mich.  485;  People  t.  Webster,  3 
Neb.  323;  People  v.  Quigg,  50  N.  Y.  88,  88; 
People  V.  Palmer,  52  N.  Y.  82;  Hogan  t. 
Guigon,  29  Gratt.  709;  State  v.  Severance, 
55  Mo.  378;  W.  W.  Co.  t.  Burkhart,  41 
Ind.  364;  Merrill  v.  Gorham,  6  Cal.  42;  Sco- 
field  r.  White,  7  Cal.  401;  People  v.  San 
Francisco  etc.  R.  R.  Co.,  28  Cal.  250;  Buck- 
ingham y.  Steubenville  R.  R.  Co.,  10  Ohio  St. 
25;  Goodrich  t.  Milwaukee,  24  Wis.  422; 
Horton  v.  Mobile,  43  Ala.  598;  Gill  v.  State, 
30  Tex.  514;  Kerlinger  v.  Barnes,  14  Minn. 
526;  and,  generally,  such  a  construction  will 
be  gireni  the  two  provisions  of  the  law  as 
will  enable  them  both  to  have  effect:  Fowler 
V.  Perkins,  77  HI.  271;  Iverson  v.  State,  52 
Ala.  170;  Crosby  v.  Patch,  18  Cal.  438;  Pond 
V.  Maddox.  38  Cal.  674;  Walton  v.  Walton, 
Deady,  605;  yet  where  there  is  a  plain  and 
unavoidable  repugnance  between  the  new 
act  and  the  former  statute  a  repeal  by  im- 
plication will  take  place:  Forqueron  v.  Don- 
ally,  7  W.  Va.  114;  Golding  v.  College  of 
Chambersburg,  37  N.  J.  L.  258;  Covington  v. 
East  St.  Louis.  78  111.  518;  P.icific  R.  R.  Co. 
V.  Cass  County,  53  Mo.  17;  W.  W.  Co. 
V.  Burkhart,  41  Ind.  364;  Grant  Co.  v.  Sels, 
5  Or.  243;  Hurst  v.  Hawn,  5  Or.  275;  People 
V.  Burt,  43  Cal.  561;  Ex  parte  Smith,  40  Cal. 
419;  Estate  of  Wixom,  35  Cal.  320;  People 
V.  Sargent,  44  Cal.  430,  and  cases  above 
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cited.  There  must  be  such  a  positive  re- 
pugnaacy  between  the  new  and  tl^e  old  pro- 
visions  that  they  cannot  stand  tpgether  or 
be  consistently  reconciled:  McCool  v.  Smith, 
1  Black,  450;  Wood  v.  United  States,  16  Pet. 
942;  Clay  Co.  v.  Society  for  Savings,  104 
U.  S.  579. 

The  general  des-ign  undertaken  by  the 
codes,  to  revise  the  laws,  gives  room  for  the 
application  of  another  principle  in  respect 
to  construing  legislative  enactments,  which 
is,  in  effect,  embodied  in  the  above  section. 
It  is  recognized  that  a  new  statute,  revising 
the  whole  subject  matter  of  an  old  one,  and 
evidently  intended  as  a  substitute  for  it, 
will  operate  as  a  repeal  of  the  former  law, 
although  it  is  not  so  expressly  stated:  Tread- 
well  V.  Yolo  County,  62  Cal.  563;  Stirmaa 
V.  State,  21  Tex.  734;  Cullen  v.  State,  42 
Conn.  65;  Campbell  v.  Case,  1  Dak.  17; 
Swann  v.  Buck,  40  Miss.  268;  Strauss  v. 
Heiss,  48  Md.  202;  Erwin  v.  Moore,  15  Ga. 
361;  Conley  v.  Calhoun,  2  W.  Va.  416;  State 
V.  Rogers,  10  Nev.  319;  Norris  v.  Crocker, 
13  How.  429;  United  States  v.  Barr,  4  Saw. 
250;  United  Stetes  v.  Tynen.  11  Wall.  95; 
Leighton  v.  Walker,  9  N.  H.  59;  Common- 
wealth V.  Kimball,  21  Pick.  376;  Dowdell  v. 
State.  58  Ind.  833;  Hayes  T«  State,  55  lud. 


99;  Longlois  v.  Longlois,  48  Ind.  60.  Jud^ 
Field,  in  Murdock  v.  Memphis,  20  Wall.  590, 
commenting  upon  the  effect  of  the  second 
section  of  the  act  of  February  5,  1867,  upoa 
the  twenty-fifth  section  of  the  judiciary  act 
of  1780,  after  stating  that  it  was  manifest 
that  Congress  intended  "by  the  latter  stat- 
ute to  revise  the  entire  matter  to  which  they 
both  had  reference,"  said:  "We  are  of  opin- 
ion that  the  new  law,  embracing  all  that 
was  intended  to  bo  preserved  of  the  old, 
omitting  what  was  not  so  intended,  became 
complete  in  itself,  and  repealed  all  other 
law  embraced  within  it.*'  And  so,  also,  Peo- 
ple V.  Lon  Me,  49  Cal.  353. 

The  repeal  of  a  repealing  act  does  not 
revive  the  original  act:  People  v.  Hunt,  41 
Cal.  435;  and  Pol.  Code,  sec.  328.  And  sim- 
ilar provisions  are  found  in  the  statute  law 
of  other  states:  Sullivan  v.  People,  15  III. 
233;  Tallamon  v.  Cardenas,  14  La.  Ann.  509; 
Witkouski  v.  Witkouski.  16  La.  Ann.  232; 
Milne  v.  Huber,  3  McLean,  212;  Smith  v. 
Hoyt,  14  Wis.  252. 

Bepeal  of  the  acts  of  municipal  corpo- 
rations:  See  Matter  of  Yick  Wo,  68  CaU 
303. 

Vested  rights:  See  sec.  6,  and  note. 


21.  This  act|  how  cited. 

Sec.  21.    This   act,  whenever   cited,  enumerated,  referred  to,  or  amended,. 

may  be  designated  simply  as  "The  Civil  Code,"  adding,  when  necessary,  the 

number  of  the  section. 

Title  of  the  act:  See  ante,  sec.  1. 
"These    preliminary    provisions/*    say 
the  commissioners,  "only  varying  to  salt  the 
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subjects   of   the   respective   codes,   will   be 
found  in  each." 


Div.  I,  Part  I.] 


Persons. 


§§  25,  2S 


DIVISIOIST    FIRST. 

Parti.     Persons 25 

II.     Personal  Rights 43 

III.  Personal  Relations 55 

IV.  Corporations 283 

PART  L 

PERSONS. 

8ec.  25.  Minors,  who  are. 

Sec.  26.  Periods  of  minority,  how  calculated. 

Sec.  27.  Adults,  who  are. 

Sec.  28.  Status  of  minors,  how  changed.     [Repealed.] 

Sec.  29.  Unborn  child. 

Sec.  30.  Persons  made  adults  by  other  states,  considered  as  such  in  this  state,  when 

domiciled  herein.    [Repealed.] 

Sec.  31.  Minors  by  the  laws  of  other  state  or  country,  how  considered  in  this  state. 

[Repealed.] 

Sec.  82.  Custody  of  minors. 

Sec.  38.  Minor,  disabilities  of. 

Sec.  34.  Minor,  rights  of. 

Sec.  85.  When  minor  may  disaffirm. 

Sec.  36.  Cannot  disaffirm  contract  for  necessaries. 

Sec.  37.  Nor  certain  obligations. 

Sec.  38.  Contracts  of  persons  without  understanding. 

Sec.  39.  Contracts  of  other  insane  persons. 

Sec.  40.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

Sec.  41.  Minors  liable  for  wrongs,  but  not  liable  for  exemplary  damages. 

Sec.  42.  Minors  may  enforce  their  rights. 

25.  UinorSy  who  are. 

Sec.  25.    Minors  are: 

1.  Males  under  twenty-one  years  of  nge; 

2.  Females  under  eighteen  years  of  age. 


At  common  law  the  ages  of  male  and 
female  were  different  for  different  purposes. 
"A  male  at  twelve  years  old  may  take  the 
oath  oT  allegiance;  at  fourteen  is  at  years  of 
discretion,  and  therefore  may  consent  or  dis- 
aj^ree  to  marriage,  may  choose  his  guardian, 
and  if  his  discretion  be  actually  proved,  may 
make  his  testament  of  his  personal  estate; 
at  seventeen  may  be  an  executor;  and  at 
twenty-one  is  at  his  own  disposal,  and  may 
alien  his  land8»  goods,  and  chattels.  A  fe- 
male also  at  seven  years  of  age  may  be  be- 


trothed or  given  in  marriage;  at  nine  is  en- 
titled to  dower;  at  twelve  is  at  years  of  ma- 
turity, and  therefore  may  consent  or  dis- 
agree to  marriage,  and  if  proved  to  have 
sufficient  discretion,  may  bequeath  her  per- 
sonal estate;  at  fourteen  is  at  years  of  legal 
discretion,  and  may  choose  a  guardian;  at 
seventeen  may  be  executrix;  and  at  twenty- 
one  may  dispose  of  herself  and  her  lands. 
So  that  the  full  age  in  male  and  female  is 
twenty-one  years":  Blackstone's  Commen- 
taries, Cooley's  ed.,  *463. 


26.  Periods  of  minority,  how  calculated. 

Sec.  26.     The  periods  specified  in  the  preceding  section  must  be  calculated 
from  the  first  minute  of  the  day  on  which  persons  are  bom  to  the  sanie  minute 
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§§  27-29  Civil  Code.  [Div.  I, 

of  the  corresponding  day  completing  the  period  of  minority.  Thus,  if  a  male  is 
born  at  any  time  during  the  first  day  of  January,  nineteen  hundred,  he  attains 
hifi  majority  at  the  first  minute  of  the  first  day  of  January,  nineteen  hundred 
and  twenty-one.  [Commissioners*  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Full  age  at  common    law  was    com-  minnte  of  the  eleTenth  day  of  AprU  1870. 

pleted  '*on  the  day  preceding  the  anniver-  He  has  the  whole  of  that  day  in  which  to 

6ary  of  a  person's  birth^':  Blackstone's  Com-  commence  actions  as  an  adult,  and  an  ac- 

mentaries,    Ciooley's   ed.,   *463.    Under  the  tion  concerning  realty  must  be  brought,  at 

above  section,  a  person  bom  on  the  eleventh  the  latest,  on  the  tenth  day  of  April,  1881: 

day  of  April,  1865,  becomes  of  age  the  first  Ganahl  y.  Sober,  68  Cal.  95. 

27.  Adults,  who  are. 

Sec.  27.    All  other  persons  are  adults. 

28.  Status  of  minors,  how  changed. 

[Repealed  by  act  approved  March  30,  1874;  Amendments  1873-74,  182;  took 
effect  July  1,  1874.] 

29.  XTnbom  child. 

Sec.  29.    A  child  conceived,  but  not  yet  bom,  is  to  be  deemed  an  existing 

person,  so  far  as  may  be  necessary  for  its  interests  in  the  event  of  its  subsequent 

birth. 

An  infant  en  ventre  sa  mere,  or  in  the  Preyer,  4  Paige,  47;  Petway  v.  Powell,  2 

mother's  womb,  was  supposed,  at  common  Dev.  &  B.  Eq.  308;  Starling  v.  Price,  16  Ohio 

law,  to  be  born  for  many  purposes.    It  was  St.  29;  Swift  t.  Diiffield,  5  Sergr.  &  R.  3Si 

capable  of  having  a  legacy  or  a  surrender  Barker  v.  Pearce,  30  Pa.  St.  173;  72  Am.  Dec. 

of  a  copyhold  estate  made  to  it    It  might  G91;  Laird's  Appeal,  85  Pa.  St.  339;  Smart 

have  a  guardian  assigned  to  it,  and  it  was  v.  King,  Meigs,  149;  33  Am.  Dec.  137.    Thus 

enabled  to  have  an  estate  limited  to  its  use,  a  child  en  ventre  sa  mere  is  included  in  the 

and  afterward  to  take  by  such  limitation  as  term  'children*:  Petway  v.  Powell,  2  Dev.  & 

if  it  were  actually  bom:  Blackstone's  Com-  B.  Eq.  308;  Crook  v.  Hill,  L.  R.  3  Ch.  D. 

mentaries,  Cooley's  ed.,  130.    "It  is  now  a  773;  or  grandchildren:  Smart  v.  Bang,  Meigs, 

rule  established  beyond  doubt,  and  recog-  149;  33  Am.  Dec.  137;  and  in  the  term  'per- 

nized  by  leading  text-writers,  that  a  child  sons  living  at  the  death*  of  a  certain  person: 

en  ventre  sa  mere,  for  purposes  of  inher-  Rawlins  v.  Rawlins,  2  Con.  Ch.  Cas.  425; 

itance  or  where  its  benefit  is  to  be  fur-  Burdet  v.  Hopegood,  1  P.  Wms.  486;  3arker 

thered,  is  regarded  as  in  esse,  and  as  capa-  v.  Pearce,  30  Pa.  St.  173;  72  Am.  Dec.  691; 

ble  of  taking  as  though  born  at  the  time:  Groce  v.  Rittenberry,  14  Ga.  232. 

Bingham  on  Infancy,  104;    2    Redfield  on  "The  infant  is  regarded  as  in  esse  from 

Wills,  3d  ed.,  68,  note;  4  Kent's  Common-  the  time  of  its  conception:  Hall  v.  Hancock, 

taries,  412.  note;  Tyler  on  Infancy,  2d  ed.,  15  Pick.  255;  26  Am.  Dec.  598;  Marseilis  v. 

223;  2  Jarman  on  Wills,  5th  Am.  ed.,  740;  Thalhimer,  2  Paige,  34;  21  Am.   Dec.   06; 

Wallis  V.  Hodson,  2  Atk.  115;  Doe  d.  Clarke  Hone  v.  Van  Schaick,  3  Barb.  488;  Harper 

V.  Clarke,  2  H.  Black.  399;  Clarke  v.  Blake,  v.  Archer,  4  Smedes  &  M.  99;  43  Am.  Dec. 

2  Bro.  C.  C.  320;  2  Ves.  Jr.  673;  Rawlins  472;  if  it  is  subsequently  born  alive,  emd 
V.  Rawlins,  2  Con.  Ch.  Cas.  425;  Scatter-  so  far  advanced  toward  maturity  as  to  be 
wood  V.  Edge,  1  Salk.  229;  Snow  v.  Tucker,  capable  of  living:  Hone  v.  Van  Schaick,  3 
1  Sid.  153;  Trover  v.  Butts,  1  Sim.  &  St.  Barb.  488;  Harper  v.  Archer,  4  Smedes 
181;  Long  v.  Blackall,  7  Term  Rep.  100; '  &  M.  99;  43  Am.  Dec.  472;  and  a  child  bom 
Millar  v.  Turner,  1  Ves.  Sr.  85;  Burnet  v.  within  six  months  is  presumed  incapable  of 
Mann,  1  Ves.  Sr.  156;  TheUusson  v.  Wood-  living:  Marseilis  v.  Thalhimer,  2  Paige,  34; 
ford,  4  Ves.  Jr.  227;  11  Ves.  Jr.  112;  Beale  21  Am.  Dec.  66.  And  Beck,  in  his  Medical 
V.  Beale,  1  P.  Wms.  244;  Northey  V.  Strange,  .Jurisprudence,  volume  1,  twelfth  edition, 
1  P.  Wms.  340;  Burdet  v.  Hopegood,  1  P.  page  407,  says:  *As  a  general  rule,  it  seems 
Wms.  486;  Crook  v.  Hill,  L.  R.  3  Ch.  D.  773;  now  to  be  generally  conceded  that  no  infant 
Pearce  v.  Carrington,  L.  R.  8  Ch.  App.  969;  can  be  born  viable,  or  capable  of  living,  until 
Crisfield  v.  Storr,  36  Md.  129;  11  Am.  Rep.  one  hundred  and  fifty  days,  or  five  months, 
480;  Groce  v.  Rittenberry,  14  Ga.  232;  Hall  after  conception.  There  are,  however,  cases 
V.  Hancock,  15  Pick.  255;  26  Am.  Dec.  598;  mentioned  to  the  contrary.  In  such  cases. 
Hone  V.  Van  Schaick,  3  Barb.  Ch.  488;  Ma-  we  should  recollect  that  females  are  liable 
son  V.  Jones,  2  Barb.  229;  Stedfast  v.  Nicoll,  to  mistakes  in  their  calculations,  and  that 

3  Johns.  Cas.  18:  Marseilis  v.  Thalhimer,  2  conception  may  take  place  at  various  times 
Paige,  d5;  21    Am.  *Dec.  06;    Jenkins  v.     during  the  menstrual    intervals,  and  thus 
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Parti.] 


Persons. 


§§  30-34 


T«r7  the  length  of  the  gestation.  Such 
early  births  are  at  the  present  day  very  genr- 
erally  and  very  properly  doubted.'  Then, 
after  a  reyiew  of  the  cases,  he  says:  'We 
may,  from  these  obseryations,  conclude 
that  between  five  and  seyen  months  there 
haTe  been  instances  of  infants  liying,  though 
most  rare;  and  eyen  at  seyen,  the  chance  of 


suryiying  six  hours  after  birth  is  much 
against  the  child/  The  same  yiews  haye 
been  adopted  by  other  writers  on  medical 
jurisprudence:  See  Chitty's  Medical  Juris- 
prudence, 406":  Harper  y.  Archer,  43  Am. 
Dec.  474,  io  note.  See,  also,  sees.  1337  and 
1339,  posthumous  children  taking  under 
will. 


80.  Persons  made  adults  by  other  states,  eonsidered  as  such  in  this  state,  when 

domiciled  herein. 

[Bepealed  March  30, 1874;  Amendm-ents  1873-74,  182;  in  efiEect  July  1, 1874.] 

81.  Minors  by  the  laws  of  other  state  or  oonntry,  how  considered  in  this  state. 
[Repealed  March  30, 1874;  Amendments  1873-74, 182;  in  effect  July  1, 1874.] 

82.  Custody  of  minors. 

Sec.  32.    The  custody  of  minors  and  persons  of  unsound  mind  is  regulated 
by  part  III  of  this  division. 

Cufltody  of  infants,  reepectiye  rights  of  Custody  of  infants,  to  whom  awarded 
father  and  mother  to:  See  40  Am.  Rep.  327-  on  habeas  corpus:  See  34  Am.  Rep.  698-700, 
330,  notew.  note. 

38.  Minor,  disabilities  of. 

Sec.  33.    A  minor  cannot  give  a  delegation  of  power,  nor,  under  the  age  of 

eighteen,  msake  a  contract  relating  to  real  property,  or  any  interest  therein,  or 

relating  to  any  personal  property  not  in  his  immediate  possession  or  control. 

[Amendment)  approved  March  30,  1874;  Amendments  1873-74,  182;  took  effect 

July  1,  1874.] 

Cas.  304,  305.  A  power  of  attorney  by  an 
infant  to  sell  land  is  absolutely  yoid:  Law- 
rence V.  McArter.  10  Ohio  St  37,  42;  Pyle 
V.  Gray  ens,  4  Litt.  17,  21;  Fonda  y.  Van 
Home,  30  Am.  Dec.  77.  So,  also,  a  warrant 
to  confess  judgment:  Rennet  y.  Dayis,  6 
Ck)w.  393;  Waples  y.  Hnstiops,  3  Harr.  (Del.) 
403;  Carnahan  v.  Alderdice,  4  Harr.  (Del.)  99. 
An  infant  who  is  a  party  to  an  action  cannot 
nominate  an  attorney:  McCloskey  y.  Swee- 
ney, (56  Cal.  53;  see,  also,  In  re  Cahill,  74 
Cal.  56.  See  Peers  y.  McLaughlin,  88  Cal. 
294,  22  Am.  St.  Rep.  306,  where  it  was 
held  that  a  mortgage  signed  by  father  for 
himself  a«  guardian  of  his  minor  children 
may  be  enforced  as  an  equitable  mortgage 
upon  the  whole  land.  This  in  spite  of  the 
fact  that  an  infant  cannot  make  a  contract 
relating  to  real  property:  See  McKee  y. 
Preston,  60  Cal.  522. 

Deeds  and  mortgagres  of  infants:  See 
18  Am.  St.  Rep.  582-589,  note. 

Delegation  of  authority  by  infant:  See 
18  Am.  St.  Rep.  629-633,  note. 


Contracts  of  infants:  See  a  note  in  22 
Am.  Law  Reg.  273.  See,  also,  especially, 
uionographic  note  in  18  Am.  St.  Rep.  573- 
724.  Ab  an  Infant  is  not  bound  by  his  con- 
tract for  the  erection  or  repair  of  a  building, 
no  mechanic's  lien  arises  from  work  done 
and  materials  furnished  under  such  a  con- 
tract: Fish  V.  McCarthy,  96  Cal.  484;  31  Am. 
St.  Rep.  237,  and  cases  cited. 

An  infant  cannot  delegate  power.— This 
is  the  common-law  rule:  Fonda  y.  Van 
Home,  30  Am.'  Dec.  77;  Knox  y.  Flack,  22 
Pa.  St.  33;  Philpot  y.  Bingham,  55  Ala.  435; 
Story  on  Agency,  sec.  6.  But  the  rule  made 
is  subject  to  the  following  qualification  by 
the  last  writer:  "An  infant  may  authorize 
another  person  to  do  any  act  which  is  for 
his  benefit;  but  he  cannot  authorize  him  to 
do  any  act  which  is  to  his  prejudice/*  a 
qualification  approved  by  1  Wharton  on  Con- 
tracts, sec.  39;  Ewell  on  Infancy,  45.  The 
editors  of  the  American  Leading  Cases,  how- 
ever, show  that  an  infant  is  under  a  legal 
incapacity  to  appoint  an  agent:  1  Am.  Lead. 


84.  Kmor,  rights  of. 

Sec.  34.  A  minor  may  make  any  other  contract  than  as  above  specified,  in 
the  same  manner  as  an  adult,  subject  only  to  his  power  of  disaffirmance  under 
the  provisions  of  this  part,  and  subject  to  the  provisions  of  the  titles  on  mar- 
riage and  on  master  and  servant.  [Commissioners^  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 
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Civil  Code. 


[Div.  I, 


Voidable  contracts  of  minors.— This  sec- 
tion provides  for  the  voidable  contracts  of 
an  infant  Section  33  specifies  what  con- 
tracts are  void,  and  sections  36  and  37  de- 
clare what  ones  are  binding.  That  the  in- 
dorsement of  a  note  by  an  infant  is  valid, 
at  least  so  far  as  to  enable  the  indorsee  to 
sue  the  maker,  is  admitted  by  Daniel:  1 
Daniel  on  Negotiable  Instruments,  sec.  227; 
and  he  inclines  to  the  view  that  as  to  him- 
self it  is  voidable  merely:  Sec.  229.  Deci- 
sions support  this  last  conclusion:  Night- 
ingale V.  Withingtou,  IG  Mass.  272;  8  Am. 
Dec.  101;  Frazier  v.  Massey,  14  Ind.  382; 
Briggs  V.  McCabe,  27  Ind.  327;  89  Am.  Dec. 
1)03;  Hardy  v.  Waters.  38  Me.  450. 

An  infant  may  make  or  indorse  a  promis- 
sory note,  and  as  to  him  the  note  or  indorse- 
ment is  voidable  merely:  Hastings  v.  Dollar- 
hide,  24  Gal.  195.  As  to  his  making  a  prom- 
issory note,  the  same  view  is  held  in  Blood 
V.  McKenney,  23  Me.  523;  Everson  v.  Car- 
penter, 17  Wend.  419;  Goodsell  v.  Myers,  3 
Wend.  479;  Owen  v.  Long,  112  Mass.  403; 
Lawson  v.  Lovejoy,  8  Greenl.  405;  23  Am. 
Dec.  526;  Hesser  v.  Steiner,  5  Watts  &  S. 
476;  Conn  v.  Coburn,  7  N.  H.  368;  26  Am. 
Dec.  746;  Orvis  v.  Kimball,  3  N.  H.  314;  Du- 
bose  V.  Whedden,  4  McCord,  221;  Palmer  v. 
Miller,  25  Barb.  399;  Slocum  v.  Hooker,  13 
Barb.  536.  And  the  same  view  is  enter- 
tained by  1  Wharton  on  Contracts,  sec.  37; 
Story  on  Promissory  Notes,  sec.  78.  The  op- 
posite is  maintained  by  1  Daniel  on  Negotia- 
ble Instruments,  sec.  225.    Mortgages  made 


by  infants  over  the  age  of  eighteen,  others 
being  prohibited  by  section  33,  supra,  are 
vK)id'able:  Boston  Bank  v.  Chamberlain,  15 
Mass.  220;  Eagle  Fire  Co.  v.  Lent,  6  Paige, 
G35;  Hubbard  v.  Cummings,  1  Greenl.  11; 
Palmer  v.  Miller,  25  Barb.  399;  Terry  v.  Mc- 
Clintock.  41  Mich.  492;  Young  v.  McKee,  13 
Mich.  552;  Callis  v.  Day,  38  Wis.  643;  Henry 
V.  Root,  33  N.  Y.  5;at>;  Allen  v.  Poole,  54 
Mlse.  323;  Keegan  v.  Coz,  116  Mass.  289; 
Walsh  V.  Young,  110  Mass.  396.  Bonds  and 
other  sealed  instruments  are  now  considered 
subject  to  the  same  rule  in  this  particular  as 
simple  contracts,  and  are  voidable  only:  Har- 
rod  V.  Myers,  21  Ark.  592;  76  Am.  Dec.  409; 
Wellborn  v.  Rogers,  24  Ga.  5io8;  Bozeman  v. 
Browning,  31  Ark.  364;  Weaver  v.  Jones,  24 
Ala.  420;  Keil  v.  Healey,  84  111.  104;  25  Am. 
Rep.  434;  Irvine  v.  Irvine,  9  Wall.  617.  An 
infant  cannot  avoid  or  disaffirm  a  deed  made 
by  him  in  execution  of  a  trust,  which  a  court 
of  equity  would  have  compelled  him  to  per- 
form, notwithstanding  his  infancy:  Nordholt 
V.  Nordholt,  87  Cal.  552;  22  Am.  St.  Rep. 
268. 

Contracts  of  infants:  See  18  Am.  St.  Rep. 
573-579,  619-642,  note. 
,    Chattel  mortgage  of  infants:   See   18 
Am.  St.  Rep.  596,  597,  note. 

Deed  of  infant,  disaffirmance  of:  See  18 
Am.  St.  Rep.  675-679,  note. 

Batification  of  infant's  deed:    See    18 
Am.  St  Rep.  713-715,  note. 

Marriage:  See  sec.  55  et  seq. 

Master  and  servant:  See  sec.  264  et  seq. 


36.  When  minor  may  disaffirm. 

Sec.  35.  In  all  cases  other  than  those  specified  in  sections  thirty-six  and 
thirty-seven,  the  contract  of  a  minor,  if  made  whilst  he  is  under  the  age  of 
eighteen,  may  be  disaffirmed  by  the  minor  himself,  either  before  his  majority 
or  within  a  reasonable  time  afterward;  or,  in  case  of  his  death  within  that 
period,  by  his  heirs  or  personal  representatives;  and,  if  the  contract  be  made  by 
the  minor  whilst  he  is  over  the  age  of  eighteen,  it  may  be  disaffirmed  in  like 
manner  upon  restoring  the  consideration  to  the  party  from  whom  it  was  re- 
ceived, or  paying  its  equivalent.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  183;  took  effect  July  1,  1874.] 


Disaffirming  voidable  contract.— By  this 
section  as  it  now  reads,  an  infant's  contract 
voidable  in  itself  becomes  binding  unless 
disaffirmed.  Active  ratification  is  not  essen- 
tial to  make  It  obligatory.  Properly  enough 
the  infant  must  affirmatively  take  advan- 
tage of  the  protection  the  law  accords  to 
his  nonage,  and  within  the  period  here  pre- 
scribed declare  his  dissent  to  his  contract. 
The  prevailing  rule  in  regard  to  disaffirming 
a  contract  is:  1.  Conveyances  of  land  by  an 
infant  cannot  be  disaffirmed,  avoided,  con- 
clusively, until  after  the  infant  has  attained 
the  age  of  majority:  Roof  v.  Stafford,  7  Cow. 
183;  9  Cow.  62©;  Bool  v.  Mix,  17  Wend.  119; 
31  Am.  Dec.  285;  Matthewson  v.  Johnson,  1 
Hoff.  Ch.  6G0;  Hastings  v.  DoUarhide,  24  Cal. 
195;  Dunton  v.  Brown,  31  Mich.  182;  Dixon 
▼.  Merrittj  21  Minn.  196;  Bozeman  v.  Brown- 


ing, 31  Ark.  364;  Wallace  v.  Latham,.  52 
Miss.  291;  2.  The  personal  contracts  of  the 
minor  may  be  avoided  either  before  or  after 
arriving  at  age:  Stafford  v.  Roof,  9  Cow. 
626:  Shipman  v.  Horton,  17  Conn.  481;  Carr 
v.  Clough,  26  N.  H.  280;  59  Am.  Dec.  345; 
Willis  V.  Twambly,  13  Mass.  204;  Gafifney 
V.  Hayden,  110  Mass.  137;  14  Am.  Rep.  580; 
Bailey  v.  Baraberger,  11  B.  Mon.  113. 

The  language  of  the  above  section  in  terms 
gives  to  the  infant  the  power  to  disaffirm  a 
contract  before  his  majority;  even  contracts 
relating  to  realty.  To  this  extent,  therefore, 
is  the  code  a  departure  from  the  general 
rule  on  the  subject. 

Disaffirmance  by  infants:  See  18  Am. 
St.  Rep.  661-695,  note. 

Chattel  mortgage  of  infant:  See  18  Am. 
St.  Rep.  596,  note. 
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Disaffirmance  of  chattel  mortgage  by  in- 
fant in  selling:  See  18  Am.  St.  Kep.  664, 
665p  note. 

Avoidance,  how  made.— With  respect  to 
a  sale  of  realty  dnring  minority,  a  second 
•deed  of  the  land,  after  majoritypto  another, 
inconsistent  with  the  first,  is  a  disaffirmance 
<tt    the  first:    Eagle    Fire    Co.  v.    Lent,    6 
Paige,   635;   Cresinger   v.   Welsh,   15  Ohio, 
156;  Hoyle  v.  Stowe,  2  Dev.  &  B.  320;  Dixon 
T.  Merritt,  21  Minn.  196;  Allen  ▼.  Poole,  54 
Miss.     823.    This     is    especially    so   where 
•conpled  with  express  notice  of  disaffirmance, 
«nd  followed   by  the   entry   of  the  second 
grantee:  Prout   t.     Wiley,    28  Mich.    164; 
Riggs  Y.  Fisk,  64  Md.  100.     Notice  of   dis- 
affirmance,  given   in   writing,   will    suffice: 
<Scranton    v.    Stewart,  59   Ind.   69,   92;   es- 
pecially if  this  be  consistently  followed  up 
by  acts  of  ownership,  or  such  as  indicate 
■a  claim  of  title  adverse  to  the  transaction  of 
infancy:  Tnmson  v.   Chambly,   88  HI.   378. 
Commencing  proceedings   to   set  aside  the 
transaction  is  a  disaffirmance:  Gillespie    v. 
Bailey,  12  W.  Va.  70;  29  Am.  Rep.  445;  Ba- 
ker T.  Kennett,  54  Mo.  82.    In  the  case  of 
mere  personal  contracts,  the  avoidance  may 
be  by  any  act  clearly  demonstrating  a  re- 
nnnciation  of    the  contract:    See    note    to 
Tucker  v.  Moreland,  1  Am.  Lead.  Cas.  258. 

Disafflrmajice  within  reasonable  time. 
What  is  a  reasonable  time  within  the 
meaning  of  a  provision  similar  to  the  Cali- 
fornia code  was  declared  to  depend  upon 
the  circumstances  of  each  case:  Jenkins  v. 
Jenkins,  12  Iowa,  195;  Wright  v.  Germain, 
21  Iowa,  585;  Jones  v.  Jones,  46  Iowa,  473. 
In  the  latter  case  four  months  was  deemed  a 
reasonable  time  within  which  to  disaffirm  a 
contract  entered  into  by  a  minor  with  his 
father.  It  is  stated  by  Schouler  on  Domes- 
tic Relations,  section  439,  in  speaking  upon 
the  subject  of  disaffirming  conveyances  of 
real  estate:  "There  seems  to  be  no  doubt 
npon  the  decided  cases  that  mere  acquies- 
•cence  is  no  confirmation  of  a  sale  of  lands 
unless  it  has  been  prolonged  for  the  statu- 
tory period  of  limitation;  and  that  an  avoid- 
ance may  be  made  any  time  before  the  stat- 
ute has  barred  an  entry":  Citing  Tucker  v. 


Moreland,  10  Tet.  58;  Boody  v.  McKeWiey, 
23  Me.  517;  Drake  v.  Ramsay,  5  Ohio,  251; 
Jackson  v.  Burchin,  14  Johns.  124;  Urban 
V.  Grimes,  2  Grant,  96;  Vaughan  v.  Parr,  20 
Ark.  600;  Voorhies  v.  Voorhies,  24  Barb. 
150;  Ware  v.  Brush,  1  McLean,  533;  Moore 
▼.  Abernethy,  7  Blackf.  442;  Cole  v.  Pen- 
noyer,  14  III.  158:  Gillespie  v.  Bailey,  12  W. 
Va.  70;  29  Am.  Rep.  445;  Wallace  v.  La- 
tham, 52  Wi&  291;  Prout  v.  Wiley,  28  Mich. 
104;  see,  also,  1  Wharton  on  Contracts,  sec. 
60.  Less  lapse  of  time  than  the  statutory 
period  of  limitations,  together  with  other 
circumstances,  will  amount  to  an  affirmance: 
Schouler  on  Domestic  Relations,  sec.  439. 
The  section  does  not  apply,  as  regards  the 
necessity  of  a  disaffirmance,  in  an  action 
brought  to  recover  property  conveye<^  by  an 
infant  to  her  aunt,  in  trust,  her  minority  at 
the  time  of  the  conveyance  being  material 
only  as  tending  to  establish  that  the  rela- 
tions between  herself  and  her  aunt  were  con- 
fidential: Butler  V.  Hyland,  89  Cal.  575,  581. 
As  to  what  is  a  confirmation  of  a  judgment 
against  an  infant,  see  Childs  v.  Lanterman, 
103  Cal.  387. 

The  consideration  must  be  restored 
upon  disaffirmance,  where  the  contract  un- 
der which  it  was  received  was  entered  into 
when  the  minor  was  eighteen  years  of  age. 
This  plain  statement  does  away  with  the 
perplexity  existing  in  this  particular,  where 
statute  has  not  made  clear  the  law:  Schoul- 
er on  Domestic  Relations,  sec.  446. 

Disaffirming  contract,  whether  infant 
must  return  consideration  upon:  See  62  Am. 
Dec.  734-738,  note. 

Ratification  by  infant  on  attaining  ma- 
jority: See  25  Am.  Rep.  30-32,  note;  18  Am. 
St.  Rep.  609-715,  note. 

Money  loaned  to  a  minor  over  the  age  of 
eighteen  upon  conditions  which  he  disaffirms 
on  becoming  of  age,  must  be  restored  or  its 
equivalent  paid,  and  to  sustain  an  action 
against  him  for  money  had  and  received,  it 
is  not  necessary  that  he  should  be  able  to 
restore  the  identical  money:  Whyte  v. 
Rosencrantz,  123  Cal.  634;  69  Am.  St  Rep. 
90. 


86.  Cannot  disaiBnn  contract  for  necessaries. 

Sec.  36.  A  minor  cannot  disaffirm  a  oontraot,  otherwise  valid,  to  pa}'  the 
reasonable  value  of  things  necessary  for  his  support,  or  that  of  his  family,  en- 
tered into  by  him  when  not  under  the  care  of  a  parent  or  guardian  able  to  pro- 
vide for  him  or  them.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  183;  took  effect  July  1,  1874.] 


Necessaries.— An  infant's  contract  for 
necessaries  binds  his  estate:  Kelly  t.  Davis, 
49  N.  H.  187;  6  Am.  Rep.  499;  Gordon  t. 
Potter,  17  Vt.  348;  Breed  t.  Judd,  1  Gray, 
455;  Shelton  t.  Pendleton,  18  Ck>nn.  417; 
Strong  T.  Foote,  42  Cohn.  203;  Parsons  y. 
Keys,  43  Tex.  557. 

To  this  end  it  is  essential  that  the  credit 
be  orifdnally  giren  to  the  infant  himself; 
otbem'ise,  he  is  not  chargeable,  although  he 
<nay  hare  received  the  articles:  Tyler  on  In- 


fancy, 110;  Varney  t.  Young,  11  Vt  258; 
Simms  v.  Norris,  5  Ala.  42;  Wailing  v.  Toll, 
9  Johns.  131;  Rundell  v.  Keeler,  7  Watts, 
237;  Nicholson  v.  Wilbom.  13  Ga.  467; 
Sinklear  y.  Kmert.  18  111.  63.  Nor  is  it  then 
the  contract  price  that  can  be  recovered  by 
the  yendor;  the  infant  is  responsible  only  for 
the  reasonable  yalue  of  the  things  fur- 
nished: Locke  y.  Smith,  41  N.  H.  346; 
Earle  y.  Reed,  10  Met.  387;  Price  y.  Sanders, 
60  Ind.  310. 
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This  yalue  is  a  question  of  fact:  Locke  y. 
Smith,  41  N.  H.  346;  Earle  v.  Reed»  10  Met. 
887;  Swift  ▼.  Bennet,  10  Cush.  4d6;  Johnson 
V.  Lines,  6  Watts  &  S.  80;  40  Am.  Dec.  542; 
Beeler  ▼.  Young,  1  Bibb,. 519;  Dubose  v. 
Wheddon.  4  McCord,  221.  But  an  infant, 
when  living  at  home  under  the  care  of  his 
parent  or  guardian,  and  supported  by  him, 
is  not  liable  for  necessaries.  Such  is  the 
spirit  of  the  above  section,  and  so  has  it 
been  decided:  Angel  t.  McLellan,  16  Mass. 
81;  8  Am.  Dec.  118;  El  wood  v.  Myers,  2 
Head,  33;  Hull  v.  Connoly,  3  McCord,  6;  15 
Am.  Dec.  612;  Kline  v.  L'Amoreux,  22  Am. 
pec.  652.  Every  person,  therefore,  who 
dea^s  with  an  infant  is  bound  at  his  peril  to 


inquire  and  ascertain  the  real  circumstances 
of  the  infant,  and  whether  he  is  in  a  situa- 
tion to  bind  himself  by  a  contract  for  nec> 
essaries:  Id.;  Perrin  v.  Wilson,  10  Miss.  461; 
Story  V.  Perry,  19  Eng.  Com.  L.  508. 

NeceBsaries  contracted  for  by  infant: 
See  18  Am.  St.  Rep.  643-659,  note. 

What  things  are  neoesaaries.— 0>ke 
quotes  as  necessaries:  ''Necessary  meat, 
drink,  apparel,  necessary  physic,  and  such 
other  necessaries,  and  likewise  his  good 
teaching  and  instruction,  whereby  he  may 
profit  himself  afterward'':  Coke  on  Little- 
ton, 172a.  See  a  valuable  collection  of 
cases  on  this  subject  in  1  Wharton  on  Con- 
tracts, sec&  04-72. 


37.  Nor  certain  obligations. 

Sec.  37.  A  minor  cannot  disaffirm  an  obligation,  otherwise  valid,  entered  in- 
to by  him  under  the  express  authority  or  direction  of  a  statute. 

38.  Contracts  of  persons  witbont  understanding. 

Sec.  38.  A  person  entirely  without  understanding  has  no  power  to  make  a 
contract  of  any  kind,  but  he  is  liable  for  the  reasonable  value  of  things  fur- 
nished to  him  necessary  for  his  support  or  the  support  of  his  family.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  183;  took  effect  July  1, 
1874.] 

Pleading  invalidity   of    contract    for  Contracts  of  insane  persons:  See  39  Am. 

mental  unsoundness,  or  total  want  of  un-  Dec.  749,  note;  15  Am.  Dec.  361-369,  note; 

derstanding,   allegations    insafflcient:    More  71  Am.  St.  Kep.  427-433,  note;  42  Am.  St. 

T.  Calkins,  85  Cal.  177.  Rep.  753,  note. 

39.  Contracts  of  other  insane  persons. 

Sec.  39.  A  conveyance  or  other  contract  of  a  person  of  unsound  mind,  but 
not  entirely  without  understanding,  made  before  his  incapacity  has  been  judi- 
cially determined,  is  subject  to  rescission,  as  provided  in  the  chapter  on  rescis- 
sion of  this  code.  [Amendment,  approved  March  30,  1874;  Amendments  1873- 
74,  184;  took  effect  July  1,  1874.] 


A  person  entirely  without  understand- 
ing can  make  no  contract.  This  section 
renders  void  the  contract  of  an  insane  per- 
son. And  see  post,  sec.  1550;  Harris  v.  Har- 
ris, 64  Cal.  108;  Bojrgs  v.  Hargrave,  16  Cal. 
560;  76  Am.  Dec.  561;  Robinson  y.  Haas,  40 
Cal.  470;  Mitchell  v.  Hockett,  25  Cal.  538; 
85  Am.  Dec.  151.  It  is  so  determined  also  in 
Estate  of  Desilver,  5  Kawle,  111;  28  Am. 
Dec.  645;  Bensell  t.  Chancellor,  5  Whart. 
371;  34  Am.  Dec.  561;  Rogers  v.  Wa'ker,  6 
Pa.  St.  371;  47  Am.  Dec.  470;  and  main- 
tained in  Dexter  t.  Hall,  15  Wall.  9;  Van 
Dusen  v.  Sweet,  51  N.  Y.  378.  But  the 
weight  of  authority  is  to  regard  the  con- 
tracts of  lunatics,  at  least  before  an  inquisi- 
tion of  lunacy,  as  Toidable  merely:  Jackson 
V.  Gumaer,  2  Cow.  552;  Ingraham  v.  Bald- 
win, 9  N.  Y.  45;  Hallett  t.  Cakes,  1  Cush. 
296;  Carrier  v.  Sears,  4  Allen,  336;  81  Am. 
Dec.  707;  Arnold  v.  Richmond  Iron  Works, 
1  Gray,  434;  Bassett  y.  Brown,  105  Mass. 
551;  Chew  v.  Bank  of  Baltimore,  14  Md. 
299;  Hovey  v.  Hobson,  53  Me.  453;  89  Am. 
Dec.  705;    Breckinridge    v.  Ormsby,  1  J.  J. 


Marsh.  236;  19  Am.  Dec.  71;  Crouse  ▼.  Hol- 
man,  19  Ind.  30;  Somers  y.  Pumphrey,  24 
Ind.  231;  Nichol  v.  Thomas,  53  Ind.  42;  Al- 
len V.  Berryhill,  27  Iowa,  540;  Elston  v. 
Jasper,  45  Tex.  409;  Burke  v.  Allen,  29  N. 
H.  106;  61  Am.  Dec.  Oi2;  Eaton  v.  Eaton, 
37  N.  J.  L.  113;  18  Am.  Rep.  716;  Blakeley 
V.  Blakeley,  33  N.  J.  Eq.  502. 

That  the  deed  of  a  person  of  unsound 
mind,  who  is  not  under  guardianship,  Tests 
a  title,  and  is  Toidable  merely,  and  not  void, 
see  Castro  t.  Geil,  110  Cal.  292;  52  Am.  St. 
Rep.  84;  More  t.  Calkins,  85  Cal.  177,  190. 

So  intoxication  does  not  per  se  render  a 
contract  Toid,  but  voidable  only:  Story  on 
Contracts,  sec.  87;  Broadwater  v.  Darne,  10 
Mo.  277;  Joest  v.  Williams,  42  Ind.  365; 
Bates  V.  Ball,  72  Dl.  108. 

With  respect  to  the  degree  of  intoxication 
necessary  to  avoid  a  contract,  see  Wade  v. 
Col  vert,  12  Am.  Dec.  652,  and  note. 

Avoiding  contracts  on  the  ground  of 
mental  weakness. — ^If  there  has  been  no 
unfairness  or  imposition,  or  undue  advan- 
tage taken,  and  the  insanity  was  unknown 
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to  the  other  party,  an  executed  contract 
will  only  be  avoided  upon  the  condition  that 
the  party  seeking  relief  will  do  complete 
equity  by  restoring  what  he  has  receiyed: 
Canfield  t.  Fairbanks,  63  Barb.  461;  Eaton 
V.  Eaton,  37  N.  J.  L.  108:  18  Am.  Rep.  716; 
Lincoln  v.  Buckmaster,  32  Vt.  659;  Carr  v. 
Holliday.  5  Ired.  Eq.  67;  Arnold  v.  Rich- 
mond Iron  Works,  1  Whart.  &  St.  Med.  Jur., 
sec.  9;  Young  v.  SteTens,  48  N.  H.  133;  2 
Am.  Rep.  202;  Scanlan  r.  Cobb,  85  111.  296; 
Wilder  v.  Weakley,  34  Ind.  184;  Jackson 
T.  King,  15  Am.  Dec.  366,  in  note;  Lancas- 
ter County  Nat.  Bank  v.  Moore,  78  Pa.  St. 
414:  21  Am.  Rep.  24. 

Where  the  insanity  is  known  to  the 
other  party  to  the  contract,  or  where  he  has 
information  such  as  would  lead  a  prudent 
man  to  such  knowledge,  the  contract  is  in- 
Talid:  Lincoln  y.  Buckmaster,  32  Vt.  652; 
Henry  y.  Fine,  23  Ark.  417;  Matthiessea 
Co.  y.  McMahon,  38  N.  J.  L.  536;  Lancaster 
etc.  Bank  y.  Moore,  78  Pa.  St.  407;  21  Am. 
Rep.  24. 

After  inquisition  of  lunacy,  and  judicial 
determination  that  the  person  is  a  lunatic, 
his  contracts  are  yoid:  Fitzhugh  y.  Wilcox, 
12  Barb.  2S6:  Wadsworth  y.  Sherman,  14 
Barb.  169;  Pearl  y.  McDowell,  3  J.  J.  Marsh. 
658;  20  Am.  Dec.  199;  McCreight  y.  Aiken, 
Rice,  56;  Leonard  v.  Leonard,  14  Pick.  280; 
Elston  y.  Jasper,  45  Tex.  409. 

And  the  assertion  that  the  contract  was 
made  during  a  lucid  intenral  throws  upon 
the  person  making  such  assertion  the  bur- 
den of   proying  sanity  and   competency    at 


the  time  the  act  was  done;  Harden  y.  Hays, 
9  Pa.  St  151;  Emery  v.  Hoyt,  46  111.  258; 
Menkins  y.  Lightner,  18  111.  2S2;  Case  of 
Cochran's  Will,  15  Am.  Dec.  116,  and  note. 

Liability  for  necessaries.— Unsoundness 
of  mind  does  not  relieye  one  from  liability 
for  necessaries:  Hallett  y.  Oakes,  1  Cush. 
296;  Kendall  v.  May,  10  Allen,  59;  La  Rue 
y.  Gilkyson,  4  Pa.  St.  375;  45  Am.  Dec.  700; 
Lancaster  Bank  y.  Moore.  78  Pa.  St.  407:  21 
Am.  Rep.  24;  Ex  parte  Northington,  37  Ala. 
49G;  79  Am.  Dec.  67;  Sawyer  y.  Lufkin,  56 
Me.  308;  Van  Hoon  y.  Hann,  39  N.  J.  L. 
207;  Darby  y.  Cabanne,  1  Mo.  App.  127; 
Henry  y.  Fine,  23  Ark.  417;  Tally  v.  Tally, 
2  Dey.  &  B.  Eq.  385;  Richardson  y.  Strong, 
13  Ired.  106;  55  Am.  Dec.  430;  Surles  v. 
Pipkin,  65  N.  C.  513;  McCormick  y.  Littler, 
85  111.  62;  28  Am.  Rep.  610. 

Sometimes  this  liability  is  said  to  be  an 
implied  one,  on  the  quantum  meruit;  it  is 
so  intimated  in  section  38,  supra,  and  is  so 
determined  in  Hallett  y.  Oakes,  1  Cush.  296; 
Ex  parte  Northington,  37  Ala.  496;  79  Am. 
Dec.  67;  Surles  y.  Pipkin,  69  N.  C.  513. 

In  other  cases  it  is  said  that  express  con- 
tracts of  lunatics  for  necessaries  at  fair 
prices  are  binding:  Richardson  y.  Strong,  13 
Ired.  lOG;  55  Am.  Dec.  430;  Henry  y.  Fine, 
23  Ark.  417;  McCormick  y.  Littler,  85  111. 
02;  28  Am.  Rep.  610. 

Batification  of  contract  of  insane  per- 
son: See  the  cases  collected  upon  thlR  point 
in  the  reporter's  note  to  Blakeley  y.  Blake- 
ley,  33  N.  J.  Eq.  502. 


40.  Powers  of  persons  whose  incapacity  has  been  adjudged. 

Sec.  40.  After  his  incapacity  has  been  judicially  determined,  a  person  of 
nnsound  mind  can  make  no  conveyance  or  other  contract,  nor  delegate  any 
power,  nor  waive  any  right,  nntil  his  restoration  to  capacity.  But  a  certificate 
from  the  medical  superintendent  of  the  institution  to  which  such  person  may 
have  been  committed,  showing  that  such  person  has  been  discharged  therefrom, 
cured  and  restored  to  reason,  establishes  the  presumption  of  legal  capacity  in 
guch  person  from  the  time  of  such  discharge.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 
Lucid  intervals.— Prior    to    the    amend-     tract,   nor  delegate  any  power,  nor  waiye 


ment  of  1878,  the  judicial  determination  of 
incapacity  proyided  for  in  this  section,  as  it 
then  stood,  was  prima  facie  evidence  only 
as  to  the  lack  of  testamentary  capacity:  Es- 
tate of  Johnson,  57  Cal.  520.  The  section 
receivinj?  this  constrnction  read  as  follows: 
"Sec.  40.  After  his  incapacity  has  been  ju- 
dicially determined,  a  person  of  unsoimd 
mind  can  make  no  conveyance  or  other  con- 


any  right,  until  his  restoration  to  capacity 
is  judicially '.determined.  But  if  actually  re- 
stored to  capacity,  he  may  make  a  will, 
thougU  his  restoration  is  not  thus  deter- 
mined." 

See  note  to  preceding  section. 

Insane  delusions:  See  63  Am.  St.  Hep. 
90-108,  note. 


41.  Minors  liable  for  wrongs,  but  not  liable  for  exemplary  damages. 

Sec.  41.    A  minor,  or  person  of  unsound  mind,  of  whatever  degree,  is  civilly 

liable  for  a  wrong  done  by  him,  but  is  not  liable  in  exemplary  damages  unless  at 

the  time  of  the  act  he  was  capable  of  knowing  that  it  was  wrongful. 

Xinor'a  liability  for  torts.— It  is  a  gen-  ner  and  to  the  same  extent  as  are  persons 
eral  rule  that  infants  are  civilly  liable  for  of  full  age:  Cooley  on  Torts,  103;  Schouler 
torts  committed  by  them  in  the  same  man-      on  Domestic  Relations,  063;  Bingham  on  In- 
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fancy,  110:  Reeve's  Domestic  Relations,  258; 
2  Kent's  Commentaries,  241;  Shaw  v.  Coffin, 

58  Me.  254;  4  Am.  Rep.  290;  Elwell  v.  Mar- 
tin, 32  Vt.  217;  Ray  v.  Tubbs,  50  Vt.  688; 
28  Am.  Rep.  519;  Conway  v.  Ried.  66  Mo. 
346;  27  Am.  Rep.  364;  Peterson  v.  Haff- 
ner,^  Ind.  130;  28  Am.  Rep.  81;  Matthews 
V.  Cowan,  50  111.  341;  Wilson  v.  Garrard, 

59  Dl.  51;  Eaton  v.  Hill,  50  N.  H.  235;  9 
Am.  Rep.  189;  Campbell  v.  Stakes^  19 
Am.  Dec.  561;  Peigne  v.  Sutclife,  17 
Am.  Dec.  756;  Word  v.  Vance,  9  Am.  Dec. 
663;  Bullock  v.  Babcock.  3  Wend.  391;  Wal- 
lace V.  Morse,  5  Hill,  391;  Tifft  v.  Tifift,  4 
Denio,  175;  Bobbins  v.  Mount,  33  How.  Pr. 
24;  Hutching  t.  Kngel,  17  Wis.  237;  Oliver 
V.  McClellan,  21  Ala.  675. 

An  infant  may  be  ousted  from  his  pos- 
session the  same  as  an  adult:  Winterburn 
V.  Chambers,  91  Cal.  170.  A  father  is  not 
liable  for  the  torts  of  his  minor  child,  com- 
mitted without  his  knowledge,  consent,  or 
sanction:  Hagerty  v.  Powers,  66  Cal.  368; 
56  Am.  Rep.  101. 

Liability  of  infants  for  torts:  See  33 
Am.  Dec.  179-186,  note;  18  Am.  St  Rep. 
720-724.  note. 

Negligence  of  infants  as  bar  to  recovery 
for  personal  injuries:  See  14  Am.  St.  Rep. 
590-596^  note. 

Action  sounding  in  contract  cannot  be 
changed,  into  one  ex  delicto,  and  by  so  de- 
claring hold  the  infant  responsible:  1  Am. 


I^ad.  Cas.  261:  Gilson  v.  Spear,  38  Vt.  311; 
88  Am.  Dec.  659;  Campbell  v.  Stakes,  19 
Am.  Dec.  561;  Vasse  v.  Smith,  6  Cranch, 
231;  Schenk  v.  Strong,  4  N.  J.  L.  87;  Camp- 
bell V.  Perkins,  8  N.  Y.  441.  There  must  be 
a  tort  independent  of  the  contract:  People  v. 
Kendall,  37  Am.  Dec.  240;  Mnnger  v.  Hess, 
28  Barb.  7-5;  Stud  well  v.  Shafter.  54  N.  Y. 
249:  Moore  v.  Eastman^  1  Hun,  578;  Wilt 
V.  Welsh,  6  Watts,  9;  Schenk  v.  Strong,-  4 
N.  J.  L.  87;  Prescott  v.  Norris,  32  N.  H.  101; 
Fitts  V.  Hall,  9  N.  H.  441. 

Infant's  false  representation  as  to  his 
age:  See  the  note  to  Humphrey  v.  Douglass, 
33  Am.  Dec.  184,  where  the  cases  and  text- 
writers  are  referred  to  upon  the  difference 
of  opinion  existing  in  regard  to  an  infant's 
liability  where  he  falsifies  his  age. 

An  insane  person  is  liable  civilly  for 
his  torts*:  Lancaster  Bank  v.  Moore,  78  Pa. 
St.  407;  21  Am.  Rep.  24;  Morse  v.  Craw- 
ford, 17  Vt.  499;  44  Am.  Dec.  349. 

But  in  slander,  as  the  intent  is  a  material 
element  of  the  wrong,  the  rule  is  different: 
Dickinson  v.  Barber,  6  Ami  Dec.  58;  Yeates 
V.  Reed,  4  Bla<;kf.  463;  32  Am.  Dec.  43; 
Homer  v.  Marshall,  5  Manf.  466;  Bryant  t. 
Jackson,  6  Humph.  199. 

Liability  of  insane  persons  for  torts:  See 
42  Am.  St.  Rep.  753,  754,  note.  Exemplary 
damages  against  lunatics:  See  28  Am.  St. 
Rep.  875,  note. 


42.  Minors  may  enforce  their  rights. 

Sec.  42.  A  minor  may  enforce  his  rights  hy  <;ivil  action,  or  other  legal  pro- 
ceedings, in- the  same  manner  as  a  person  of  full  age,  except  that  a  guardian 
musit  conduct  the  same. 


PAET  II 

PERSONAL  RIGHTS. 

Sec.  43.  Personal  rights  i]>  addition  to  those  mentioned  and  recognized  in  the  Political 
Code. 

Sec.  44.  Defamation  classified. 

^c.  45.  Libel  defined. 

Sec.  46.  Slander  defined. 

Sec.  47.  Priyileged  communications  defined  and  classified. 

Sec.  48.  Malice,  when  not  inferred. 

Sec.  49.  Acts  forbidden  by  the  rights  of  personal  relation. 

Sec.  50.  Right  to  use  necessary  force. 

Sec.  51.  Rights  of  citizens  in  places  of  public  accommodation  or  amusement. 

Sec.  52.  Damages  recoverable  for  violation  of  the  preceding  section. 

Sec.  53.  Wrongful  refusal  to  admit  person  to  place  of  public  amusement. 

Sec.  54.  Damages  recovered  for  wrongful  refusal  to  admit  to  place  of  public  amuse- 
ment. 

43.  Personal  rights  in  addition  to  those  mentioned  and  recognized  in  the  Political 
Code. 

Sec.  43.    Besides  the  personal  rights  mentioned  or  recognized  in  the  Political 
Code,  every  person  has,  subject  to  the  qualifications  and  restrictions  provided 
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by  law,  the  right  of  protection  from  bodily  restraint  of  harm,  from  personal 
insult,  from  defamation,  and  from  injury  to  his  personal  relations. 


See  Pol.  Code.  sees.  37,  50-60;  Ten.  Code, 
Bees.  34(>-349. 

The  code  commissioners,  as  an  explana- 
tion in  part  of  the  above  section,  say; 
**There  is  no  donbt  that  persistent  public 
insults,  e.  g.,  continually  shoutin^if  at  a  per- 
son in  the  street,  or  even  silently  dogj^ng 
him,  are  personal  injuries  against  which  he 
oujrht  to  be  protected.  Why  is  not  an  act 
which  the  law  admits  almost  to  justify,  cer- 

44.  Defamation  classified. 

Sec.  44.     Defamation  is  effected  by: 

1.  label; 

2.  Slander. 


tainly  to  mitigate,  the  crime  of  assault  and 
battery  sufficient  foundation  for  a  civil  ac- 
tion? Compare  Adams  v.  Rivers,  11  Barb. 
390,  where  an  action  for  use  of  insulting 
words  by  one  standing  in  the  highway  in 
front  of  plaintiff's  land  was  sustained  on 
the  ground  of  the  trespass  involved  in  stand- 
ing in  the  highway  after  being  ordered  to 
depart,  for  the  malicious  purpose  evinced." 


45.  Libel  defined. 

Sec.  45.  Libel  is  a  false  and  unprivileged  publication  by  writing,  printing, 
picture,  effigy,  or  other  fixed  representation  to  the  eye,  which  exposes  any  per- 
son to  hatred,  contempt,  ridicule,  or  obloquy,  or  which  causes  him  to  be  shunned 
or  avoided,  or  which  has  a  tendency  to  injure  him  in  his  occupation. 

Privileged  publication:  See  sees.  47,  48, 
infra. 

Publication  concerning  candidate  for 
office,  when  libelous:  See  57  Am.  Kep.  223> 
226,  note;  56  Am.  Rep.  286-288,  note;  58 
Am.  Rep.  686-602,  note. 

Libel.— The  code  observes  the  well-known 
distinction  between  libel  and  slander,  that 
one  is  an  oral  defamation,  the  other  a  defa- 
mation of  a  more  fixed  character.  This  sec- 
tion requires  that  the  words  charged  as  li- 
belous should  be  false,  unprivileged,  pub- 
lished, and  of  the  effect  there  mentioned. 
If  thus  libelous,  the  law  implies  that  it  was 
malicious:  Lick  v.  Owen.  47  Cal.  252;  Wilson 
v.  Fitch,  41  Cal.  380;  Sanderson  v.  CaldweU, 
45  N.  Y.  388;  6  Am.  Rep.  105;  Burt  v.  Mc- 
Bain.  29  Mich.  266;  Dillard  v.  Collins,  25 
Gratt.  343;  Baker  v.  Young,  44  111.  42;  92 
Am.  Dec.  149;  Lucas  v.  Case,  9  Bush,  297; 
Taylor  v.  Hearst,  107  Cal.  362.  BAt  though 
malicious  in  law,  it  may  not  be  malicious  in 
fact,  and  defendant  may  give  in  evidence 
circumstances  showing  no  actual  malice  to 
mitigate  damages:  See  the  California  cases 
supra. 

What  is  meant  by  an  unprivileged  publica- 
tion may  be  understood  by  consulting  sec- 
tion 47,  infra,  defining  privileged  publica- 
tions. To  make  the  latter  actionable,  they 
must  be  proved  to  be  malicious:  See  sec.  48, 
infra. 

The  Kbel  must  be  published.  The  same  is 
true  of  slander.  To  constitute  an  actionable 
publication,  there  must  be  a  publication  to 
some  third  person,  that  is,  to  some  one 
other  than  the  author  and  the  person  of 
whom  th«  words  are  used:  Layton  v.  Har- 
ris, 3  Harr.  (Del.)  406;  Miller  v.  Butler,  6 
Cush.  71;  52  Am.  Dec.  768;  Johnson  v.  Steb- 
bins,  5  Ind.  364;  Cary  v.  Allen,  39  Wis.  482. 
As  to  the  necessity  and  form  of  alleging  the 


publication,  see  Townshend  on  Slander  and 
Libel,  sec.  3^.  Sending  a  sealed  libelous 
letter  to  the  plaintiff  is  not  actionable  if  not 
read  by  some  third  person:  Lyle  v.  Clason, 
1  Caines,  581. 

For  a  very  comprehensive  collection  of  ad- 
judications, showing  what  publications  are 
and  what  are  not  libelous,  see  4  Wait*s  Ac- 
tions and  Defenses,  tit.  'Tiibel."  In  this 
state  the  following  have  been  held  libelous: 
A  publication  which  tends  to  reflect  shame 
upon  the  plaintiff,  and  to  hold  him  up  as  an 
object  of  ridicule:  Lick  v.  Owen,  47  Cal. 
252.  So  an  article  in  a  newspaper  imputing 
grave  offenses  and  dishonest  practices  is  ac- 
tionable per  se:  Wilson  v.  Fitch,  41  Cal.  363. 
And  uuueoessarily  to  charge  one's  attorney 
with  making  a  collusive  agreement  with  the 
opposite  counsel:  Wyatt  v.  Buell,  47  Cal. 
624. 

To  expose  a  person  to  obloquy  is  to  ex- 
pose him  to  censure  and  reproach:  Bettner 
V.  Holt,  70  Cal.  270.  An  article  pubUshed 
in  a  newspaper,  falsely  charging  the  pub- 
lisher of  another  paper  with  being  a  party 
to  a  secret  conclave,  in  which  he  sold  the 
support  and  advocacy  of  his  paper  to  cer- 
'tain  corporations  for  a  sum  of  money,  is  li- 
belous: Fitch  V.  De  Young,  66  Cal.  339.  A 
letter  published  in  a  newspaper,  charging 
plaintiff,  a  pupil  in  the  State  Normal  School, 
with  unwomanly  conduct,  is  libelous:  Dix- 
on V.  Allen,  69  Cal.  527.  A  newspaper  ar- 
ticle which,  in  referring  to  a  city  election, 
states  that  a  large  sum  of  money  is  to  be 
put  up  by  a  corporation  to  corrupt  voters, 
of  whom  there  vrere  a  large  number  who 
could  be  bought,  and  that  '*it  is  reported 
that  Edwards  is  to  have  charge  of  the  sack,** 
is  libelous  per  se,  and  imports  the  use  of  a 
fund  for  purposes  of  corruption;  and  it  is 
proper    to  instruct    the    jury  in  an    action 
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against  the  proprietors  of  the  newspaper  for 
damages  for  such  libel  that  the  article  upon 
its  face  imputed  to  the  plaintiff  conduct  or 
the  possession  of  a  character  which  would 
lead  him  to  commit  acts,  and  that  he  vrnn 
about  to  commit  acts  which,  if  true,  would 
subject  him  to  obloquy  in  the  community: 
Edwards  v.  San  Jose  Printing  etc.  Soc,  99 
Cal.  431;  37  Am.  St.  Rep.  70. 

The  publication  of  a  false  statement  that 
the  plaintiff  was  discharged  from  his  em- 
ployment for  reprehensible  conduct  is  libel- 
ous per  se:  Tonini  v.  Cevasco,  114  Cal.  2C6. 

But  "this  company,  for  good  and  suffi- 
cient reasons,  has  resolved  to  dismiss  D.  D. 
Maynard  from  its  service,"  is  not  libelous 
per  se:  Maynard  t.  Fireman's  Fund  Ins.  Co., 
47  Cal.  207.  Nor  are  the  words,  "Clarke  is 
a  carpenter  by  trade,  is  interested  in  the 
Moore  title,  and  has  iigured  quite  promi- 
nently in  some  of  the  squatter  riots  which 
have  occurred  in  the  Western  Addition": 
Clarke  v.  Fitch,  41  Cal.  472.  Nor  words  re- 
lating to  an  unlawful  business  carried  qu 
by  the  plaintiff.  The  illegality  of  the  busi- 
ness is  an  answer  to  the  complaint:  John- 
son V.  Simon  ton,  43  Cal.  243. 

Whether  a  libel  is  actionable  per  se  or  not 
is  to  be  determined  wholly  by  the  sense  in 
which  the  words  used  are  generally  under- 
stood, and  when  words  have  a  general  and 
notorious  signification,  the  courts  will  take 
judicial  notice  of  it:  Clarke  v.  Fitch,  41  Cal. 
472.  See,  also,  Dixon  v.  Allen,  69  Cal.  527; 
Taylor  v.  Hearst,  107  Cal.  262.  Consult 
Townshend  on  Slander  and  Libel,  sec.  96  et 
seq.,  in  reference  to  hearers  or  readers  un- 
derstanding the  meaning  of  the  language 
used;  and  see  Hearne  v.  De  Young,  119  Cal. 
670,  677,  679,  and  cases  cited.  Where  the 
language  used  is  capable  of  two  construc- 
tions, the  jury  are  to  determine  in  what 
sense  it  was  used:  Van  Veetor  v.  Walknp, 
46  Cal.  124;  and  see  Tonini  v.  Cevasco,  114 
Cal.  266.  273. 

Justification.— The  defendant  in  a  civil 
action  for  libel  may  set  up  the  truth  of  the 
matter  charged  as  a  defense:  Code  Civ. 
Proc,  sec.  461;  Thrall  v.  Smiley,  9  Oal.  530; 
Root  V.  King,  7  Cow.  013;  King  v.  Root,  4 
Wend.  113:  21  Am.  Dec.  102:  Starkie  on 
Slander  and  Libel,  sec.  528;  Townshend  on 
Slander  and  Libel,  sec.  211.  But  the  de- 
fense of  truth  must  be  specially  pleaded,  and 
cannot  be  given  in  evidence  under  the  gen- 
eral issue:  Thrall  v.  Smiley.  9  CaJ.  530;  An- 
drews V.  Van  Duzer,  11  Johns.  38;  Snyder 
V.  Andrews,  6  Barb.  43;  Douge  v.  Pearce,  13 
Ala.  127.  and  the  textbooks  ubi  supra, 
abundantly  supported  by  authority.  The 
justification  must  be  as  broad  as  the  libel: 
Sitwell  V.  Barter,  19  Wend.  487;  Downey  v. 
Dillon,  52  Ind.  442;  Whittemore  v.  Wei.ss. 
33  Mich.  348;  Palmer  v.  Smith,  21  Minn.  419. 
But  it  is  sufficient  if  the  substance,  gist,  or 
"sting"  of  the  libelous  charge  be  justified: 
Hearne  v.  De  Young,  119  Cal.  670.  675; 
Boogher  v.  Knapp,  97  Mo.  122;  Vail  v. 
Anderson,  61  Minn.  552;  Snow  v.  Witcher, 
9  Ired.  346.  When  interposed  without  rea- 
sonable ground  for  believing  that  it  can  be 


proved,  it  will  be  deemed  an  aggravation  of 
the  injury,  and  go  to  enhance  the  damages: 
Oilman  v.  Lowell,  8  Wend.  573;  24  Am.  Dec. 
96;  Robinson  v.  Drummond,  24  Ala.  174; 
Shartle  v.  Hutchinson,  3  Or.  337;  Oormau 
V.  Sutton,  32  Pa.  St.  247;  and  see  Wester- 
field  v.  Scripps.  119  Cal.  607.  See  the  note 
to  section  461  of  Code  of  Civil  Procedure  on 
this  proposition. 

The  belief  of  the  defendant  in  the  truth 
of  the  charges  is  no  justification:  Wilson  v. 
Pitch.  41  Cal.  363;  Moore  v.  Stevenson,  27 
Conn.  14;  Smart  v.  Blanchard,  42  N.  H. 
137;  Hotchkiss  v.  Porter,  30  Conn.  314; 
Duncan  v.  Brown,  15  B.  Mon.  180;  Edwards 
V.  San  Jose  Printing  etc.  Soc,  99  Cal.  431; 
37  Am.  St.  Rep.  70.  But  that  belief  in  the 
truth  may  be  shown  in  mitigation,  see  Hud- 
son V.  Dale,  19  Mich.  35;  Farr  t.  Rasco,  9 
Mich.  353;  80  Am.  Dec.  88.  As  to.  the  ad- 
missibility of  evidence  of  rumors  and  com- 
mon report,  see  3  Sutherland  on  Damages, 
681    et    seq. 

Elements  of  general  damac^s.— In  this 
state,  mental  suffering  is  an  element  of 
.  damages:  Childers  v.  San  Jose  Mercury  etc. 
Co..  105  Cal.  284;  46  Am.  St.  Rep.  40;  Taylor 
v.  Hearst,  107  Cal.  262;  Turner  v.  Hearst, 
115  Cal.  394,  399;  but  only  such  as  is  the 
direct,  proximate  effect  of  the  libel;  that 
caused  by  statements  of  third  persons  can- 
not be  given  in  evidence:  Turner  v.  Hearst, 
118  Cal.  366.  As  to  evidence  of  standing 
of  plaintiff  in  his  profession,  see  same  case. 
Where  there  is  an  absence  of  express  malice 
only  compensatory  damages  can  be  had;  but 
these  may  be  had  without  regard  to  the 
good  faith  or  caution  which  attended  the 
publication:  Taylor  v.  Hearst,  118  Cal.  3C6, 
and  cases  cited. 

Mitigation. — In  slander,  the  rule  sup- 
ported by  the  greatest  weight  of  authority 
is  that  under  the  general  issue  evidence  of 
rumors  and  reports  in  mitigation  of  damages 
is  not  admissible:  Alderman  v.  French,  11 
Am.  Dec.  130,  in  note;  Anthony  v.  Stephens, 
13  Am.  Dec.  409,  m  note.  But  that  it  is  ad- 
missible to  rebut  malice,  see  Id.;  and  see 
Code  Civ.  Proc.,  sec.  461.  See  as  to  evidence 
admissible  to  prove  malice,  Preston  v.  Frey, 
91  Cal.  107;  Harris  v.  Zanone,  93  Cal.  59. 
A  reiterated  publication  after  suit  brought 
is  admissible  on  the  question  of  actual 
malice:  Westerfield  v.  Scripps,  119  Cal. 
607,  611,  and  cases  cited;  Hearne  v.  De 
Young,  119  Cal.  670.677,  and  cases  cited. 
A  correction  or  retraction  of  the  mistake  or 
error  may  be  properly  pleaded  and  given  in 
evidence,  but  can  operate  only  in  mitigation 
of  damages:  Taylor  v.  Hearst,  107  Cal.  262. 
It  is  erroneous  to  instruct  the  jury  that  a 
legal  duty  of  retraction  rests  upon  a  defend- 
ant charged  with  libel:  Turner  v.  Hearst, 
115  Cal.  3W,  403.  The  burden  of  proving 
facts  in  mitigation  of  damages  is  on  the  de- 
fendant: Clugston  V.  Garretson,  103  Oal.  441. 

Damages  in  actions  for  slander  and 
Ubel,  elements  of:  See  72  Am.  Dec.  420- 
436,  note;  15  Am.  St.  Rep.  339-360,  note. 

Whether  defendant  may  prove  in  miti- 
gation of  damages  that  he  did  not  originate 
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defamatory  charge:  See  55  Am.  St.  Rep.  611- 
613,  note. 
A  corporation  may  be  held  reBponsible 


for  a  libel:  Maynard  v.  Fireman's  Fund  Ins. 
Co.,  47  Cal.  207;  cited,  09  Cal.  435;  37  Am. 
St.  Rep.  70. 


46.  Slander  defined. 

Sec.  46.  Slander  is  a  false  and  unprivileged  publication  other  than  libel, 
which: 

1.  Charges  any  person  with  crime,  or  with  having  been  indicted,  convicted, 
or  punished  for  crime; 

2.  Imputes  in  him  the  present  existence  of  an  infectious,  contagious,  or  loath- 
some disease; 

3.  Tends  directly  to  injure  him  in  respect  to  his  office,  profession,  trade,  or 
business,  either  by  imputing  to  him  general  disqualification  in  those  respects 
which  the  office  or  other  occupation  peculiarly  requires,  or  by  imputing  some- 
thing with  reference  to  his  office,  profession,  trade,  or  business  that  has  a  nat- 
ural tendency  to  lessen  its  profit; 

4.  Imputes>to  him  impotence  or  a  want  of  chastity;  or, 

6.  Which,  by  natural  consequence,  causes  actual  damage. 
Slander.— Of  the  above  classes  of  nnpriv-     y.  Lyon,  91  U.  8.  225:  as  the  venereal  dis- 


ileged  publications,  the  first  three  plainly 
comprise  those  utterances  which  are  recog- 
nized as  actionable  without  allegation  or 
proof  of  actual  damage,  that  is,  those  slan- 
derous words  that  are  actionable  per  se, 
from  the  speaking  of  which  the  law  pre- 
sumes damage  to  follow.  Mental  suffering 
entitles  the  plaintiff  to  compensation  in  an 
action  for  slander:  Cohill'v.  Murphy,  94  Cal. 
29;  28  Am.  St.  Rep.  88. 

Subd.  1.  Imputiiig  crime.— Charging  a 
person  with  the  commission  of  some  crime  is 
actionable  per  se:  Merk  v.  Gelzhaeuser,  60 
Cal.  631;  Scott  v.  Harbor,  18  Cal.  704;  Pink 
v.  Catanich,  51  Cal.  420;  Brooker  v.  Coffin, 
5  Johns.  188;  4  Am.  Dec.  337;  Anonymous, 
60  K.  Y.  262;  19  Am.  Rep.  174;  Hollings- 
worth  V.  Shaw,  19  Ohio  St.  430;  2  Am.  Rep. 
411;  Davis  v.  Brown,  27  Ohio  St.  326;  Fil- 
bert V.  Dauterman,  26  Wis.  518;  McCuen  v. 
Ludlum,  17  N.  J.  L.  12;  Pollard  v.  Lyon,  91 
U.  S.  225;  Smullen  v.  Phillips,  92  Cal.  408; 
Rhodes  v.  Naglee,  66  Cal.  677.  And  in  the 
second  portion  of  this  subdivision,  the  charg- 
ing a  man  with  having  been  indicted,  con- 
victed, or  punished  for  crime  is  made  like- 
wise actionable.  This  is  in  keeping  with 
the  reason  of  making  the  imputation  of 
crime  slanderous  per  se;  for  the  injury  con- 
sists not  in  the  exposure  to  prosecution  for 
the  alleged  crime,  but  in  the  disgrace  and 
loss  of  reputation  which  the  law  presumes 
to  result  from  such  an  imputation:  Cooley 
on  Torts,  200;  Davis  v.  Brown,  27  Ohio  St. 
326;  Townshend  on  Slander  and  Libel,  sec. 
158. 

As  to  the  effect  of  words  imputing  the 
commission  of  a  crime  in  another  state  or 
country,  and  whether  they  are  actionable  or 
not,  see  Townshend  on  Slander  and  Libel, 
sec.  159,  and  the  note  to  Shipp  v.  McCraw, 
9  Am.  Dec.  613. 

Subd.  2.  Imputlngr  dissase.— Charging  a 
person  with  having  a  loathsome  or  con- 
tagious disease  is  actionable  per  se:  Pollard 


ease:  Goldermau  v.  Stearns,  7  Gray,  181; 
Williams  v.  Holdridge,  22  Barb.  398;  or 
gonorrhea:  Watson  v.  McCarthy,  2  Ga.  57; 
46  Am.  Dec.  380;  Nichols  v.  Guy.  2  Ind.  82; 
Williams  v.  Holdridge,  22  Barb.  398;  or 
leprosy:  Id,  The  words,  however,  must  im- 
port the  present  existence  of  the  disease: 
Nichols  V.  Guy,  2  Ind.  82;  Williams  v.  Hold- 
ridge, 22  Barb.  398;  Irons  v.  Field,  9  R.  I. 
216;  Bruce  v.  Soule,  69  Me.  566;  Kaucher  v. 
Blinn,  29  Ohio  St.  G2;  23  Am.  Rep.  727. 

Subd.  8.  Injury  to  person  in  his  call- 
ing.—For  a  very  valuable  article  on  this 
branch  of  the  subject  of  slander,  in  which 
the  various  principles  involved  therein  are 
stated  in  the  form  of  rules,  see  Mr.  Law- 
son*s  monograph  in  15  American  Law  Re- 
view, 573.  Consult,  also,  Townshend  on 
Slander  and  Libel,  sec.  179  et  seq.  With  re^ 
spect  to  the  case  law  of  mercantile  agencies, 
and  when  they  may  be  held  liable  for  de- 
famation, see  the  note  in  18  Fed.  Rep.  216. 

See,  also,  application  of  the  law  of  the 
above  subdivision  in  Butler  v.  Howes,  7  Cal. 
87,  where  special  damages  were  held  not 
necessary  to  be  alleged  by  a  clerk  for  words 
falsely  spoken  of  him  in  such  capacity.  See, 
also,  Frolich  v.  McKiernan,  84  Cal.  180, 
when  the  language  was  spoken  of  and  con- 
cerning the  plaintiff  as  secretary  of  a  cor- 
poration, for  the  purpose  of  injuring  him 
in  his  office.  A  charge  of  a  single  act  of 
dishonesty  in  relation  to  private  matters 
against  a  person  holding  the  office  of  rail- 
road commissioner  does  not  amount  to  an 
imputation  of  general  disqualification  for 
that  office:  Rea  v.  Wood,  105  Oal.  314. 

An  accusation  against  a  master  mariner 
that  he  is  in  the  habit  of  getting  drunk  im- 
putes to  him  a  "general  disqualification"  in 
those  respects  which  his  occupation  pecu- 
liarly requires,  and  is  actionable  slander: 
Swan  V.  Thompson.  124  Cal.  193. 

Subd.  4.  Impotence  or  want  of  chasti- 
ty .—In  the  absence  of  any  statutory  pro- 
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vision,  it  is  not  an  actionable  slander  per  Be 
to  charge  want  of  chastity:  See  Townshend 
on  Slander  and  Libel,  sec.  172.  The  above 
section  makes  no  distinction  in  terms  be- 
tween words  actionable  per  se  and  words 
that  are  not,  but  simply  defines  what  words 
are  slanderons  generally,  being  .  seemingly 
declaratory  of  the  law  as  it  stood  before 
the  code,  and  certainly  not  expressly  dis- 
pensing with  the  necessity  of  proving  special 
damage  in  this  the  fourth  class  of  slander- 
ous words.  If  the  complaint  shows  the 
words  were  not  actionable  per  se,  and  al- 
leges extraneous  facts,  such  extraneous  facts 
must  be  proved:  Nidever  v.  Hall,  G7  Cal. 
79.  It  might  be  urged  very  forcibly  that  if 
not  actionable  per  se  it  would  not  have  been 
necessary  to  make  this '  division  of  words 
imputing  impotency  or  want  of  chasti- 
ty, as  such  words,  if  not  actionable  per  se, 
would  clearly  come  under  the  fifth  subdivi- 
sion, which  gives  an  action  where  actual  dam- 
age naturally  results:  See  Fink  v.  Catanich, 
51  Cal.  421,  where  the  words  "you  are  a 
whore"  were  treated  as  actionable  by  coun- 
sel, and  possibly  by  the  court;  see,  also,  the 
very  elaborate  discussion  by  the  supreme 
court  of  the  United  States  in  Pollard  v. 
Lyon,  91  U.  S.  225,  where  charging  a  woman 
with  fornication  in  the  District  of  Columbia 
was  held  not  actionable  per  se.  That  many 
of  our  states  have  made  the  imputation  of 
the  want  of  chastity  per  se  actionable,  see 
Townshend  on  Slander  and  Libel,  sees.  153, 
172,  in  notes.  Slanderous  words  which  im- 
pute to  plaintiff  a  want  of  chastity  are  ac- 
tionable per  se:  Kedvolivansky  v.  Niebanm, 
70  Cal.  216;  Hitchcock  v.  Caruthers.  82  Cal. 
523.  To  falsely  speak  of  a  married  woman 
as  the  paramour  of  a  man  not  her  husband 
imports  to  her  a  want  of  chastity,  and  is 
slanderous  per  se:  McKinney  v.  Roberts, 
68  Cal.  192.  Where  the  words  proved  to 
have  been  spoken  by  the  defendant  clearly 
impute  a  want  of  chastity  they  are  action- 
able per  se;  and  evidence  of  a  witness  that 
he  understood  from  such  language  that  the 
defendant  intended  to  impute  to  t^e  plaintiff 
a  want  of  chastity,  if  error,  is  without  in- 
jury: Preston  v.  Frey,  91  Cal.  107. 

Subd.  5.  Words  causing  actual  dam- 
age.—Under  the  plain  definitions  of  the 
book,  this  class  embraces  words  not  action- 
able per  se.  Says  Townshend  on  Slander  and 
Libel,  sections  146,  147:  "The  loss  which  en- 
sues as  a  'necessary  consequence*  is  termed 
'damage';  the  loss  which  ensues  as  a  'natu- 
ral and  proximate  consequence'  is  termed 
'special    damage' Language    of    the 


first  of    these    classes    is  ...  .  actionable 

per  se The  publication  of  language 

of  the  second  of  these  classes  does  not  per 
se  confer  a  prima  facie  right  of  action,  and 
is  not  per  se,  a  prima  facie  wrong."  For 
examples  of  special  damage,  or  actual  dam- 
age as  it  is  called  by  the  code,  see  3  Suther- 
land on  Damages,  0G2;  and  Townshend  on 
Slander  and  Libel,  sec.  197  et  seq.,  where  a 
great  variety  of  cases  are  collected  in  which 
this  question  'has  arisen.  Where  arson  is 
charged:  Clugston  v.Garretson,  103  Cal.  441. 

"Publication."— The  common  law  must 
be  looked  to  for  a  definition  of  this  word. 
A  communication  from  a  husband  to  his 
wife,  not  made  in  the  presence  of  a  third 
person,  does  not  constitute  a  publication 
within  the  meaning  of  the  law  of  slander: 
Sesler  v.  Montgomery,  78  Cal.  4^;  12  Am. 
St.  Rep.  76. 

Justtflcation:  See  note  to  sec.  45,  ante. 
To  justify  the  charge  of  a  crime,  "the  de- 
fendant is  required  to  pro^  the  plaintiff 
guilty  of  the  crimes  imputed  to  him  by  the 
slanderous  words  by  testimony  sufllcient  to 
convict  the  plaintiff  of  those  charges  on  a 
criminal  trial":  Merk  v.  Gelzhaeuser,  51  Cal. 
631. 

Innuendo,  evidence  to  support:  See  53 
Am.  St.  Rep.  698-701,  note. 

Variance.- It  is  not  necessary  to  prove 
that  the  slanderous  words  were  spoken  on 
the  precise  day  alleged  in  the  complaint: 
Norris  v.  Elliott,  39  Cal,  72.  There  is  an  im- 
plication of  malice  from  an  allegation  in  a 
complaint  that  the  words  spoken  "were 
false":  Harris  v.  Zanone,  93  Cal.  59.  Nor  is 
it  a  fatal  variance  that  the  libelous  words 
were  used  of  the  plaintiff  and  another;  the 
injury  is  several:  Robinett  v.  McDonald,  65 
Oal.  611. 

Slander  of  title:  See  1  Am.  Lead.  Cas. 
♦106;  McDaniel  v.  Baca,  2  Cal.  326;  56  Am. 
Dec.  339;  Swan  v.  Tappan,  5  Cush.  104; 
Townshend  on  Slander  and  Libd,  sec.  130; 
87  Am.  Dec.  562,  568,  note.  A  case  involv- 
ing this  subject  arose  in  Edwards  v.  Burris, 
60  Cal.  157,  and  the  requisites  to  the  main- 
tenance of  this  action  were  there  declared 
as  follows:  "Unless,  therefore,  a  plaintiff 
shows  title  or  interest  in  the  property,  false- 
hood and  malice  in  the  utterance  of  slander 
concerning  it,  and  an  injury  to  the  plaintiff, 
there  is  no  cause  of  action."  And  such  in- 
terest must  be  set  out  in  the  complaint:  Ed- 
wards V.  Burris,  60  Cal.  167.  Where  the 
title  is  in  dispute:  See  Thompson  v.  White, 
70  Cal.  135. 


47.  Privileged  commimications  defined  and  classified. 

Sec.  47.     A  privileged  publioaftion  is  one  made: 

1.  In  the  proper  discharge  of  an  official  duty; 

2.  In  any  legislative  or  judicial  proceeding,  or  in  any  other  official  proceeding 
authorized  by  law.  But  irrelevant  or  immaterial  matter  voluntarily  and  mali- 
ciously published  in  the  course  of  a  judicial  proceeding  is  not  privileged; 

3.  In  a  communication,  without  malice,  to  a  person  interested  therein,  by 
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one  who  is  also  int^nested,  or  by  one  who  stands  in  such  relation  to  the  person 
interested  as  to  afford  a  reasonable  ground  for  supposing  the  motive  for  the 
communication  innocent,  or  who  is  reque&ted  by  the  person  interested  to  give 
the  information; 

4.  By  a  fair  and  true  report,  without  malice,  in  a  public  journal,  of  a  judicial, 
legislative,  or  other  public  official  proceeding,  or  of  anything  said  in  the  course 
thereof,  or  of  a  verified  charge  or  complaint  made  by  any  person  to  a  public 
official,  upon  which  complaint  a  warrant  shall  have  been  issued ; 

5.  By  a  fair  and  true  report,  without  malice,  of  the  proceedings  of  a  public 
meeting,  if  such  meeting  was  lawfully  convened  for  a  lawful  purpose  and  open 
to  the  public,  or  the  publication  of  the  matter  complained  of  was  for  the  pub- 
lic benefit.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 


Privileged  pnblication.— In  order  to 
hold  a  person  responsible  for  making  any 
one  of  the  above  privileged  publications,  it 
is  necessary  to  prove  express  maHce.  While 
the  law  will  exempt  a  person  from  liability 
for  words  spoken  or  written  under  circum- 
stances which  call  for  such  expressions,  yet 
to  take  advantage  of  like  circumstances  to 
vent  private  ill-will,  and  design  to  injure, 
justly  makes  the  person  so  acting  answer- 
able for  what  he  does:  See  Wilson  v.  Fitch, 
41  Cal.  388,  and  the  various  cases  infra  in 
the  course  of  this  note.  As  is  said  in 
Wright  V.  Woodgate,  2  Cromp.  M.  &  R.  573, 
the  proper  meaning  of  privileged  communi- 
cation is .  that  the  occasion  on  which  the 
communication  was  made  rebuts  the  infer- 
ence prima  facie  arising  from  a  statement 
prejudicial  to  the  character  of  the  plaintiff, 
and  puts  it  upon  him  to  prove  that  there 
was  malice  in  fact,  that  the  defendant  was 
actuated  by  motives  of  personal  spite  or  ill- 
will,  independent  of  the  occasion  on  which 
the  communication  was  made. 

Privileged  coniznanications,  what  are: 
See  31  Am.  Rep.  708-715,  note. 

Whether  slanderous  words  uttered  are  a 
privileged  communication  depends  upon  the 
circumstances  under  which  they  were  ut- 
tered; and,  in  the  absence  of  a  concession 
of  the  facts  under  which  it  was  made,  the 
court  cannot  determine,  as  matter  of  law, 
whether  the  communication  was  privileged, 
but  the  jury  must  determine  the  facts:  Har- 
ris V.  Zanone,  93  Cal.  59,  69;  Klinck  v.  Col- 
by. ^  N.  Y.  431;  7  Am.  Rep.  360. 

Privileged  expressions  occurring  in 
trial  of  actions  for  slander:  See  2  Am.  Dec. 
431.  433,  note. 

Statements  made  on  witness  stand:  See 
6  Am.  St.  Rep.  825-828,  note. 

Comments  upon  officers  and  candidates 
for  office:  See  58  Am.  Rep.  685-692,  note; 
56  Am.  Rep.  286-2S8,  note;  57  Am.  Rep. 
228-22B,  note.  Complaint  need  not  aver  that 
publication  was  not  privileged  in  an  action 
for  libel:  Dixon  v.  Allen,  69  Cal.  529. 

Malice. — ^There  can  be  no  privileged  com- 
munication where  the  slanderous  words  are 
spoken  with  malice,  and  without  the  re- 
quest of  a  person  interested.      Slanderous 


statements  concerning  the  plaintiff,  spoken 
voluntarily  by  the  defendant  without  re- 
quest, in  a  spiteful  and  malicious  manner, 
in  the  presence  of  an  attorney  at  law  and 
justice  of  the  peace,  who  had  not  been  re- 
tained as  a  counsel  or  lawyer  for  either 
party,  but  with  whom  the  parties  met  at  the 
plaint ififs  request  for  the  purpose  of  adjust- 
ing the  slanderous  charges,  and  who  re- 
peatedly told  the  speaker  he  did  not  wish  to 
hear  tbem,  are  malicious  slanders^  and  not 
privileged  communications:  Preston  v.  Frey, 
91  Cal.  107-112.  In  an  action  for  libel,  the 
defense  that  the  publication  was  privileged 
must,  to  be  availed  of,  be  pleaded:  Gilman 
V.  McClatchy,  111  Cal.  606,  611. 

An  allegation  in  the  answer  that  the  words 
were  spoken  in  a  privileged  communication 
raises  the  issue  of  malice,  upon  which  the 
plaintiff  is  entitled  to  introduce  any  com- 
petent evidence  of  express  malice  as  fully  as 
though  it  had  been  alleged  in  the  complaint 
and  denied  in  the  answer;  and  other  utter- 
ances of  words  of  similar  import  would  be 
competent  evidence  for  that  purpose:  Har- 
ris V.  Zanone,  93  Cal.  59,  60:  Chamberlin  v. 
Vance,  51  Cal.  84;  Evening  Journal  Assn.  v. 
McDermott,  44  N.  J.  L.  430;  43  Am.  Rep. 
392.  Evidence  that  defendant  had  repeated 
defamatory  words  to  others  upon  different 
occasions,,  together  with  evidence  tending  to 
establish  the  falsity  of  the  charge,  and  the 
defendant  had  expressed  a  purpose  to  injure 
the  plaintiflF's  reputation,  warrants  the  jury 
in  finding  that  the  defendant  was  actuated 
by  express  malice  in  the  utterance  of  the 
words,  and  not,  therefore,  entitled  to  the  im- 
munity of  a  privileged  communication:  Har- 
ris V.  Zanone,  98  Cal.  59,  70. 

Subd.  2.  Legislative  or  Judicial  pro- 
ceedings.— ^Legislative  proceedings  are  privi- 
leged: Coffin  V.  Coffin,  4  Mass.  1;  3  Am. 
Dec.  189;  Townshend  on  Slander  and  Libel, 
sec.  217. 

Says  the  supreme  court  of  New  York,  in 
Marsh  v.  Ellsworth,  50  N.  Y.  311:  "The  law 
is  well  settled  that^  a  counsel  or  a  party 
conducting  judicial  proceedings  is  privileged 
in  respect  to  words  or  writings,  used  in  the 
course  of  such  proceedings,  reflecting  inju- 
riously upon  others  when  such  words  and 


23 


§48 


Civil  Code. 


[Div.  I, 


writings  are  material  and  pertinent  to  the 
question  involved."  And  that  counsel  are 
not  answerable  for  their  words  spoken  dur- 
ing the  course  of  a  trial,  although  they 
would  be  actionable  elsewhere,  if  they  are 
applicable  and  pertinent  to  the  subject  of 
inquiry:  Hoar  v.  Wood,  3  Met.  193;  Hast- 
ings V.  Lusk,  22  Wend.  410;  34  Am.  Dec. 
330;  Mower  v.  Watson.  11  Vt.  536;  34  Am. 
Dec.  704;  Ring  v.  Wheeler,  7  Cow.  725;  Gil- 
bert V.  People,  1  Denio,  41;  43  Am.  Dec.  646; 
Lester  v.  Thurmond,.  51  Ga.  118.  Yet  if 
counsel  "wantonly  depart  from  the  evidence 
and  point  in  issue,  with  an  intent  to  injure 
the  character  of  the  adversary,  without 
propriety  or  probable  ground,"  he  will  be 
responsible:  Gray  v.  Pentland,  2  Serg.  &  R. 
23;  Gilbert  v.  People,  1  Denio.  41;  43  Am. 
Dec.  646.  And  consult  Weeks  on  Attorneys, 
sec.  110;  14  Alb.  L.  J.  433. 

Attorney,  liability  of,  for  words  spoken 
at  trial:  See  17  Am.  Dec.  194,  195,  note. 

A  party  is  not  chargeable  for  what  he 
states  in  his  pleadings,  if  material  and  stated 
without  malice:  Lanning  v.  Christy,  30  Ohio 
St.  115;  Hill  V.  Mills.  9  N.  H.  14;  Kidder 
V.  Parkhurst,  3  Allen,  393;  Watson  v.  Moore, 
2  Cush.  133;  Marsh  v.  Ellsworth,  50  N.  Y. 
311.  A  complaint  in  a  court  of  justice  which 
has  jurisdiction  of  the  ofiEense  charged  is  a 
privileged  communication,  for  which  the 
complainant  is  ilot  liable  in  a  civil  action; 
if  he  makes  a  false  accusation  in  such  a 
proceeding,  the  proper  remedy  therefor  is 
an  indictment  for  perjury:  Ball  v.  Rawles, 
93  Cal.  222,  286;  HoUis  v.  Meux,  69  Cal.  625; 
58  Am.  Rep.  574. 

This  privilege  extends  not  merely  to  regu- 
lar courts  of 'justice,  but  to  all  investiga- 
tions before  magistrates,  referees,  municipal 
bodies  and  ecclesiastical  judicatories:  Hoar 
V.  Wood,  3  Met.  193;  York  v.  Pease,  2  Gray. 
282;  Farnsworth  v.  Storrs,  5  Cush.  412; 
Mayo  V.  Sample,  18  Iowa,  306;  Holt  v.  Par- 
sons. 23  Tex.  9;  Hastings  v.  Lusk,  22  Wend. 
410;  34  Am.  Dec.  330;  Milam  v.  Bumsides, 
1  Brev.  295;  Forbes  v.  Johnson,  11  B.  Mon. 
48:  Hoamer  v.  Loveland,  19  Barb.  111. 

Witnesses  are  protected  from  action  for 
words  spoken  in  giving  testimony  when  per- 
tinent and  responsive:  Terry  v.  Fellows,  21 
La.  Ann.  375;  Perkins  v.  Mitchell,  31  Barb. 
461;  Smith  v.  Howard,  28  Iowa,  51;  Barnes 
▼.  McCrate,  32  Me.  442. 

Subd;  8.  Persoiij  interested  in'  com- 
munication.—A  common  instance  of  com- 
munications being  privileged  when  made 
by  one  to  another  interested  party  is  the 
case  of  communications  of  church  members 
to  the  governing  body  complaining  of  the 
conduct  of  a  brother  member,  being  privi- 
leged are:  Remington  v.  Congdon,  13  Am. 
Dec.  431;  Bradley  v.  Heath.  12  Pick.  163; 


22  Am.  Dec.  418;  Kleiaer  t.  Symmes,  40 
Ind.  562;  Holt  v.  Parsons,  23  Tex.  9;  70 
Am.  Dec.  49;  O'Donaghue  v.  McGovern.  23 
Wend.  26;  Dial  v.  Holter.  6  Ohio  St.  243; 
and  see  the  note  to  Bodwell  v.  Osgood.  15 
Am.  Dec.  232;  so,  also,  a  report  made  by  a 
committee  of  an  Odd  Fellows'  lodge  recom- 
mending the  expulsion  of  a^  member  for  per- 
jury is  privileffed:  Kirkpatrick  fv.  Eagle  ' 
Lodge,  26  Kan.  384;  40  Am.  Rep.  316;  see, 
also,  ShurtleflE  v.  Stevens,  51  Vt.  501;  31 
Am.  Rep.  698,  and  note. 

Generally  one  is  protected  who.  without 
proof  of  actual  malice,  answers  inquiries  in 
the  bona  fide  discharge  of  any  legal,  moral, 
or  social  duty:  Long  v.  Peters,  47  Iowa,  239; 
Sunderlin  v.  Bradstreet,  46  N.  Y.  188;  7 
Am.  Rep.  322;  State  v.  Lonsdale,  48  Wis. 
348.  For  instance  of  publication  not  privi- 
leged, see  Dixon  v.  Allen.  69  Cal.  527.  The 
reckless  repetition  by  one  voter  to  another 
of  a  charge  against  a  candidate  for  public 
office,  without  any  attempt  at  investigation 
of  its  truth  or  probability,  is  not  privileged: 
Burke  v.  Mascarich.  81  Cal.  302.  For  a  col- 
lection of  decisions  bearing  on  the  liabilities 
of  mercantile  agencies  for  the  reports  they 
give,  see  Wharton's  note  in  18  Fed.  Rep. 
216.  Consult  Wilson  v.  Fitch,  41  Cal.  364; 
cited  99  Cal.  438.  where  the  defendants 
claimed  unavailingly  that  the  publication 
concerning  a  director  of  a  mining  corpora- 
tion waa  privileged,  for  the  reason  that  it 
was  about  matters  of  public  interest. 

See  a  very  clear  discussion  of  this  branch 
of  the  subject  in  Odgers  on  Libel  and  Slan- 
der, ^196  et  seq. 

Subd.  4.  Beport8  of  official  proceed- 
ing^.— Impartial  and  accurate  reports  of 
judicial  proceedings  are  privileged:  McBee 
V.  Fulton.  47  Md.  403;  28  Am.  Rep-  465; 
Storey  v.  Wallace,  60  111.  51;  Gazette  Co.  v. 
Timberlake,  10  Ohio  St.  548;  78  Am.  Dec. 
285;  Stanly  v.  Webb,  5  Sand.  21;  Edsall  v. 
Brooks,  17  Abb.  Pr.  227.  But  the  reporter 
must  add  no  comments  of  his  own,  for  to 
these  no  privilege  attaches:  Commonwealth 
V.  Blanding,  3  Pick.  304;  15  Am.  Dec.  214; 
Thomas  v.  Croswell,  7  Johns.  264;  5  Am. 
Dec.  269;  see  Townshend  on  Slander  and 
Libel,  sec.  229  et  seq. 

The  publication  of  the  details  of  a  damag- 
ing statement  gathered  by  a  reporter  partly 
from  a  prosecuting  witness,  who  had  ar- 
rested a  business  man  upon  an  affidavit, 
stating  generally  that  he  had  committed  the 
crime  of  rape  upon  her  person,  without  set- 
ting forth  any  circumstances  or  details  of 
the  alleged  offense,  and  principally  from  the 
hearsay  of  neighborhood  friends  and  gossips, 
is  not  privileged:  Oilman  v.  McClatchy,  111 
Cal.  606;  McAllister  v.  Detroit  Free  Press* 
Co.,  76  Mich.  338;  15  Am.  St.  Rep.  318. 


48.  Malioe,  when  not  inferred. 

Sec.  48.    In  tlie  cases  provided  for  in  subdivisions  three,  four,  and  five,  of 
the  preceding  section,  malice  is  not  inferred  from  the  communication  or  publi- 
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cation.     [Amiendment,  approved  March  26,  1895;  Stats.  1895,  p.  168;  took  ef- 
fect immediately.] 
Kewspaper  libel,  malice:  See  15  Am.  St.  Rep.  337-339,  note. 

49.  Acts  forbidden  by  the  rights  of  personal  relation. 
•  Sec.  49.     The  rights  of  personal  relation  forbid: 

1.  The  abduction  or  enticement  of  a  husband  from  his  wife,  of  a  wife  from 
her  husband,  of  a  child  from  a  parent  or  from  a  guardian  entitled  to  its  custody, 
or  of  a  servant  from  his  master; 

2.  The  seduction  of  a  wife,  daughter,  orphan  sister,  or  servant; 

3.  Any  injury  to  a  servant  which  affects  his  ability  to  serve  his  master.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Action  for  enticing  servant:  See  22  Am.  may  be  at^complished  by  persuasion  or  en- 
Rep.  48&490,  note.  ticement;  and  the  section  confers  upon  the 

Action   for    seduction:  See    Code    CIt.  wife  a  right  of  action  against  another  woman 

Proc.,  sees.  374,  375.  for  alienating  her  husband's  affections  and 

"Abduction"  of  husband.— This  section,  enticing  him  away  from  her:  Humphrey  v. 

forbidding  "the  abduction  of  a  husband  from  Pope,  122  Cal.  253.  A  married  woman,  whose 

his  wife,"  and  "the  abduction  or  enticement  husband  has  deserted  her,  may  maintain  an 

of  a  wife  from  a  husband,"  is  not  to  be  action  in  her  own  name  for  damages  against 

construed  as  limiting  the  wife  to  an  action  another  woman  who  has  alienated  her  bus- 

where  her  husband  has  been  forcibly  taken  band's  affections,  and  enticed  and  abducted 

from  her,  or  as  conferring  a  more  favorable  him  from  her,  with  intent  to  deprive  her  of 

right  of  action  upon  the  husband  than  upon  his  companionship,  assistance,  and  support: 

the  wife.    The  "abduction,"  in  either  case,  Humphrey  v.  Pope,  122  Cal.  253. 

50.  Bight  to  use  necessary  force. 

Sec.  50.    Any  necessary  force  may  be  used  to  protect  from  wrongful  injury 

the  person  or  property  of  one's  self,  or  of  a  wife,  husband,  child,  parent,  or  other 

relative,  or  member  of  one's  family,  or  of  a  ward,  servant,  master,  or  guest. 

[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  184;  took  effect 

July  1,  1874.] 

As  to  right  of  riiopowner  to  forcibly  ex-  reasonable  to   constitute  a   defense  in   an 

ciude  an  intruder,  see  Townsend  v.  BriggK,  action  for  assault,  see  Chapell  y.  Schmidt, 

90  Cal.  481.    That  the  use  of  force  against  104  Cal.  511. 
A  trespasser  must  not  be  unnecessary  or  un- 

41.  Bights  of  citizens  in  places  of  public  accommodation  or  amusement. 

Sec.  51.  All  citizens  within  the  jurisdiction  of  this  state  are  entitled  to  the 
full  and  equal  accommodations,  adveintages,  facilities,  and  privileges  of  inns, 
restaurants,  hotels,  eating-houses^  barber-shops,  bathhouses,  theaters,  skating- 
rinks,  and  all  other  places  of  public  accommodation  or  amusement,  subject  only 
to  the  conditions  and  limitations  established  by  law  and  applicable  alike  to  all 
citizens.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  gffect 
July  1,  1901.] 

Sections  61  and  62  are  a  codification  of  Williams  v.  McMahan,  80  Cal.  166.    But  he 

the  statute  of  1897,  for  the  protection  of  is  not  bound  to  provide  greater  accommo- 

civil  rights:  8ee'  Stats.  1897,  p.  137.  dations  than  his  premises  naturally  afford : 

On  the  protection  of    the  fourteenth  Broad  wood  v.  Granara,  10  Ex.  423;  24  L.  J. 

amendment  to  civil  rights,  see  note,  25  Am.  Ex.  1;  and  he  may  exclude  disorderly  and 

St  Rep.  870-890.  improper    characters:    McKee  v.  Owen,  15 

An  innkeeper  ia  bound  to  admit,  un-  Mich.  132;  Commonwealth  v.  Power,  7  Met 

der  proper  limitations,  travelers  and  those  GOl;  Kex  v.  Ivens,  7  Car.  &  P.  213;  State  v. 

who  have  bupiuess  with  him  as  such:  Mark-  Steele,  106  N.  C.  760;  19  Am.  St.  Rep.  573. 

ham  V.  Brown,  8  N.  H.  623;  31  Am.  Dec.  An  innkeeper  is  not  bound  txi  receive  and 

209.    See,  also,  Pinkerton  v.  Woodward,  33  keep  the  horses  or  other  property  of  a  per- 

Cal.  657;  91  Am.  Dec.  657;  Fay  v.  Pacific  son  who  is  neither  a  traveler  nor  a  guest: 

Imp.  Co.,  93  Cal.  253;  27  Am.  St  Rep.  198;  Grinnell  v.  Cook,  3  Hill,  485;  38  Am.  Dec 
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063.  See  notep,  7  Am.  Dec.  440--!  58;  62  Am. 
Dec.  586-592;  46  Am.  Rep.  119-121;  25  Am. 
Rep.  654-656,  on  who  are  innkeepers  and 
guests,  and  the  liability  of  the  former. 

The  keeper  of  a  public  restaurant  cannot 
discriminate  against  a  colored  person  as  to 
the  part  of  the  building  in  which  he  shall 
be  served,  solely  on  account  of  his  color: 
Ferguson  t.  Gies,  82  Mich.  358;  21  Am.  St. 
Rep.  576. 

On  the  law  of  theaters  and  other  public 
places  of  amusement,  see  note,  71  Am.  Dec. 
746-753.  A  statute  providing  that  people  of 
color  shall  have  equal  accommodations  with 
white  people  in  public  conveyances,  theaters, 
places  of  popular  amusement,  etc.,  and  im- 
posing a  penalty  for  a  violation  of  the  act, 
is  constitutional:  Donnell  y.  State,  4S  Miss. 
061;  12  Am.  Rep.  375;  People  v.  King,  110 
N.  Y.  418;  6  Am.  St.  Rep.  389.  And  a 
colored  man  excluded  from  a  theater  solely 
on  account  of  his  color  may  maintain  an  ac- 
tion for  damages  therefor:  Joseph  v.  Bidwell, 


28  La.  Ann.  382;  26  Am.  Rep.  102;  Bayiiea 
V.  Curry.  128  111.  287.  In  the  absence  of 
legislation  to  the  contrary,  the  owner  of  a 
theater  or  other  place  of  public  amusement 
may  make  and  enforce  a  rule  requiring  col- 
ored persons  to  occupy  separate  seats  and  a 
separate  portion  of  the  building  from  white 
persons:  Younger  v.  Judah,  111  Mo.  303; 
33  Am.  St.  Rep.  527. 

Barber-Bhops.— Under  the  statutes  of 
Iowa  and  Nebraska,  owners  of  barber-shops 
cannot  discriminate  against  negroes  because 
of  their  color  and  race:  State  v.  Hall,  72 
Iowa,  525;  Messenger  v.  State,  25  Neb.  674. 

Skating-rinkfl.— A  negro  may  not  be  ex- 
cluded from  a  public  skating-rink  simply  be- 
cause of  his  race  and  color:  People  v.  King,. 
110  N.  Y.  418;  6  Am.  St  Rep.  389;  though 
it  is  held  that  a  negro  may  be  excluded  from 
a  skating-rink  which  is  not  licensed,  yet 
kept  for  hire:  Bowlin  v.  Lyon,  67  Iowa,  530; 
56  Am.  Rep.  355. 


62.  Damages  reooyerable  for  violation  of  the  preeeding  section. 

Sec.  52.  Whoever  violates  any  of  the  provisions  of  the  last  preceding  sec- 
tion, by  denying  to  any  citizen,  except  for  reasons  applicable  alike  to  every  race 
or  color,  the  full  accommodations,  advantages,  facilities,  and  privileges  in  said 
section  enumerated,  or  by  aiding  or  inciting  such  denial,  or  whoever  makes  any 
discrimination,  distinction,  or  restriction  on  account  of  color  or  race,  or  ex- 
cept for  good  cause,  applicable  alike  to  all  citizens  of  every  color  or  race  what- 
ever, in  respect  to  the  admission  of  any  citizen  to,  or  his  treatment  in,  any 
inn,  restaurant,  eating-house,  barber-shop,  bathhouse,  theater,  skating-rink, 
or  other  public  place  of  amusemient  or  accommodation,  whether  such  place  is 
licensed  or  not,  or  whoever  aids  or  incites  such  discrimination,  distinction,  or 
restriction,  for  each  and  every  such  offense  is  liable  in  damages  in  an  amount 
not  lees  than  fifty  dollars,  which  may  be  recovered  in  an  action  at  law  brought 
for  that  purpose.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 
See  note  to  preceding  section. 

63.  Wrongful  refusal  to  admit  person  to  place  of  public  amusement. 

Sec.  53.  It  is  unlawful  for  any  corporation,  person,  or  association,  or  the 
proprietor,  lessee,  or  the  agents  of  either,  of  any  opera-house,  theater,  melodeon, 
museum,  circus,  caravan,  race-course,  fair,  or  other  place  of  public  amusement 
or  entertainment,  to  refuse  admittance  to  any  person  over  the  age  of  twenty- 
one  years,  who  presents  a  ticket  of  admission  acquired  by  purchase,  or  who 
tenders  the  price  thereof  for  such  ticket,  and  who  diemands  admission  to  such 
place.  Any  person  under  the  influence  of  liquor,  or  who  is  guilty  of  boisterous 
conduct,  or  any  person  of  lewd  or  immoral  character,  may  be  excluded  from 
any  such  place  of  amusement.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Sections  53  and  64  are  a  codification  of     places  of  amusement:  See  Stats.   1888»  p. 
the  statute  of  1893,  relating  to  admission  to     220. 
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64.  Damages  recoverable    for  wrongful    refusal  to  admit  to  place  of   pnblio 
amusement. 

Sec.  54.  Any  person  who  is  refused  admission  to  any  place  of  amusement 
contrary  to  the  provisions  of  the  last  preceding  section,  is  entitled  to  recover 
from  the  proprietor,  lessee,  or  their  agents,  or  from  any  such  person,  corpo- 
ration, or  association,  or  the  directors  thereof,  his  actual  damages,  and  one 
hundred  dollars  in  addition  thereto.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 
See  note  to  preceding  section. 


PART  III 

PERSONAL  RELATIONS. 

Title  I.     Marriage 55 

n.     Parent  and  Child 193 

m.     Guarddan  and  Ward 236 

lY.    Master  and  Apprentice 264 

TITLE  I. 

MARRIAGE. 

Chapter  I.    The  Contract  of  Marriage 55 

IL    Divorce 82 

in.    Hushand  and  Wife....'. 155 

CHAPTER  I. 

THE  CONTRACT  OF  HABRIAQB. 

Article  I.    Validity  of  Marriage 55 

II.    Authentication  of  Marriage 68 

III.    Judicial  Determination  of  Void  Marriages 80 

ARTICLE  I. 

VALIDITY  OF  MARRIAGB. 

8ec.  55.  What  constitntes  marriage. 

Sec.  56.  Minors  capable  of  contracting  marriage. 

Sec.  57.  Marriage,    how   manifested   and  proved. 

Sec.  58.  Certain    marriages    Toidable.    '  [Repealed.] 

Sec.  59.  Incompetency  of  parties  to. 

Sec.  60.  Of  whites  and  negroes  or  mnlattoes,  void. 

Sec.  61.  Second  marriage,  when  illegal  and   void. 

Sec.  62.  Released  from  marriage  contract. 

Sec.  63.  Marriages  contracted  without  the  state. 

65.  What  constitutes  marriage. 

Sec.  55.    Marriage  is  a  personal  relation  arising  out  of  a  civil  contract,  to 
which  the  consent  of  parties  capable  of  making  that  contract  is  necessary. 
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Consent  alone  will  not  constitute  marriage;  it  must  be  followed  by  a  solemnizar 
tion  authorized  by  this  code.  [Amendment,  approved  March  26,  1895;  Stats. 
1895,  p.  121;  in  effect  sixty  days  from  March  26,  1895.] 


Marriage,  what  coxLstitutes.<-A  contract 
of  marriage  is  a  civil  contract:  Graham  v. 
Bennett,  2  Cal.  503;  Baker  v.  Baker,  13  Cal. 
57;  Hynes  v.  McDermott,  7  Abb.  N.  C.  98; 
Bissell  T.  Bissell,  55  Barb.  325.  This  theory 
as  to  marriage  is  disapproved  of  by  able 
writers:  1  Bishop  on  Marriage  and  Divorce, 
sec.  3  et  seq.;  Schouler  on  Husband  and 
Wife,  sec.  12;  and  other  authors  referred  to 
in  these  works.  By  these,  marriage  is  re- 
garded as  something  more  than  a  mere  con- 
tract, but  rather  as  a  status.  Bouvier,  in 
the  revised  and  enlarged  edition  of  his  work, 
defines  it  as  "a  contract  made  in  due  form 
of  law,  by  which  a  man  and  woman  recip- 
rocallj'  engage  to  live  with  each  other  during 
their  joint  lives,  and  to  discharge  toward 
each  other  the  duties  imposed  by  law  on  the 
relation  of  husband  and  wife":  Bouvier's 
Law  Dictionary,  tit.  Marriage.  Consent  is 
the  foundation-stone  of  marriage;  without  it 
a  marriage  is  a  mere  nullity:  1  Bishop  on 
Marriage  and  Divorce,  sec.  2C7.  But  it  was 
said  that  marriage  was  not  constituted  by 
mere  consent  of  parties;  but  that  the  consent 
of  the  state,  manifested  by  solemnization  in 
the  presence  of  one  of  the  authorized  per- 
sons, was  also  necessary  in  Missouri,  in 
Dyer  v.  Brannock.  2  Mo.  App.  432.  No  re- 
ligious form  or  ceremony  whatever  is  essen- 
tial to  its  validity  in  New  York:  Bissell  v. 
Bissell,  55  Barb.  325.  And  an  agreement 
made  in  Missouri  in  1819  or  1830,  that  they 
would  live  together  as  husband  and  wife, 
is  a  valid  marriage  without  any  solemniza- 
tion: Dyer  v.  Brannock,  66  Mo.  391;  27  Am. 
Rep.  359.  The  same  is  true  in  California; 
and  where  parties  are  able  to  contract,  an 
open  avowal  of  the  intention,  and  an  a^- 
sumption  of  the  relative  duties  which  it 
imposes,  are  sufficient  to  render  it  valid  and 
binding:  Graham  v.  Bennett,  2  Cal.  503. 
Prior  to  code  consent  alone  constituted  mar- 
riage and  the  law  expressed  in  the  maxim. 
Concensus  non  concubitus,  facit  nuptias: 
White  V.  White,  82  Cal.  427.  The  words 
**marital  rights,  duties,  or  obligations**  refer 
to  the  ordinary  rights,  duties,  and  obliga- 
tions growing  out  of  the  marriage  status: 
Kilburn  v.  Kilbum,  89  Cal.  46;  23  Am.  St. 
Rep.  447.  The  consent  must  be  followed 
by  cohabitation  to  make  valid .  marriage  in 
the  absence  of  solemnization:  Kilburn  v. 
Kilburn.  89  Cal.  46;  23  Am.  St.  Rep.  447. 
Sexual  intercourse  such  as  between  ^an  and 
mistress  is  not  such  cohabitation  as  to 
amount  to  a  consummation  of  marriage: 
Sharon  v.  Sharon,  79  Cal.  633.  See  the  case 
of  Sharon  v.  Sharon  above  cited  for  a  full 
discussion  of  the  term  "marital  rights, 
duties,  or  obligations."  Marriages  by  consent 
and  cohabitation  are  treated  fully  in  the 
opinions.  See,  also.  White  v.  White,  82  Cal. 
427;  People  v.  Beevers,  99  Cal.  286;  Hinck- 
ley V.  Ayres.  105  Cal.  357.  But  the  living 
together  as  man  and  wife  is  not  a  marriage, 


nor  is  an  agreement  so  to  live  a  contract  of 
marriage;  and  where  the  plaintiff  averred  in 
her  complaint,  in  a  suit  brought  for  her  dis- 
tributive share  of  the  estate  of  an  alleged 
deceased  husband,  that  the  deceased  made 
proposals  of  marriage  to  her,  which  she  ac- 
cepted and  consented  to  live  with  him  as, 
his  true  and  lawful  wife,  and  that  in  accord- 
ance with  his  wishes  she  henceforth  lived 
and  cohabited  with  him  as  his  wife,  always 
conducting  herself  as  a  true,  faithful,  and 
affectionate  wife  should  do,  it  was  held  that 
these  were  insufficient  averments  of  the  ex- 
istence of  a  marriage,  and  that  the  facts 
averred  were  only  prima  facie  evidence  of 
a  marriage:  Letters  v.  Cady,  10  Cal.  533. 
And  where  a  man  and  woman  cohabit  to- 
gether, and  he  promises  to  marry  her,  and 
a  child  is  bom  to  them,  but  she  afterward 
leaves  him,  because  he  does  not  permit  the 
marriage  ceremony  to  be  performed,  and 
lives  with  another  man,  the  facts  do  not 
constitute  a  marriage:  Estate  of  Beverson, 
47  Cal.  621.  In  Bissell  v.  Bissell,  55  Barb. 
325,  cited  ante,  a  man  and  woman  were  en- 
gaged to  be  married,  and  he  stated  to  her 
that  he  did  not  believe  in  marriage  cere^ 
monies,  and  wished  her  to  waive  the  cere- 
mony, saying  that  a  marriage  without  it 
would  be  perfectly  valid.  She  finally  con- 
sented to  waive  any  ceremony,  and  fixed  a 
day  for  the  marriage.  On  that  day,  while 
they  were  riding  together  in  a  carriage,  he 
placed  a  ring  upon  her  finger,  saying:  'This 
is  your  wedding-ring;  we  are  married."  She 
received  the  ring  as  a  wedding-ring.  He 
then  said:  "We  are  married  just  as  much 
as  Charles  is  to  his  wife.  I  will  live  with 
you  and  take  care  of  yon  all  the  days  of 
my  life  as  my  wife."  She  assented  to  this, 
ond  they  went  to  a  house  where  he  had 
previously  engaged  board  for  "himself  and 
wife/'  where  they  lived  together  as  man 
and  wife  for  about  five  weeks,  he  treating 
her  as  his  wife,  and  addressfng  and  speaking 
of  her  as  such;  it  was  held  that  this  was  a 
valid  marriage.  In  Jackson  v.  Winne,  22 
Am.  Dec.  563,  it  was  held  that  to  complete 
a  marriage  nothing  more  was  necessary  than 
a  full,  free,  and  mutual  consent  between 
parties  not  otherwise  incapable  of  entering 
into  such  state. 

A  contract  of  marriage  made  per  verba  de 
praeienti,  properly  attested,  is  as  valid  as 
if  made  in  facie  ecclesiae:  Fentou  v.  Reed, 
4  Am.  Dec.  244;  Londonderry  v.  Chester,  2 
N.  H.  368;  9  Am.  Dec.  61.  And  an  agree- 
ment to  marry  per  verba  de  praesenti,  fol- 
lowed by  cohabitation  for  several  years,  will 
be  deemed  a  valid  marriage,  though  not 
solemnized  according  to  the  laws  of  the 
place  where  the  contract  is  made:  Newbury 
V.  Brunswick,  19  Am.  Dec.  703.  A  valid 
marriage,  to  all  intents  and  purposes,  is 
established  by  proof  of  an  actual  contract, 
per  verba  de  praesenti,  between  persona  cap- 
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able  of  contractiDg,  to  take  each  other  for 
husband  aird  wife,  especially  where  the  con- 
tract is  followed  by  cohabitation;  yet  a  con- 
tract per  verba  de  praesenti  constitutes  mar- 
riage only  when  the  parties  intend  that  it 
shall  do  so  without  any  subsequent  cere- 
mony. A  proposition  to  cohabit  as  man  and 
wife,  with  an  assurance  of  future  marriage, 
would  be  a  nullity:  Van  Tuyl  v.  Van  Tuyl, 
57  Barb.  235.  If  a  resident  of  New  York 
contracts  marriage,  per  verba  de  praesenti, 
in  a  foreign  country,  with  another  competent 
person,  with  a  view  to  future  residence  in 
New  York  the  presumption  is  in  favor  of 
its  validity:  Hynes  v.  McDermott,  7  Abb.  N. 
C.  88.  A  marriage  is  also  suflSciently  estab- 
lished if  there  is  evidence  of  a  marriage  in 
the  pre^nt,  and  also  a  contract  per  verba 
de  praesenti  cum  copula:  Estate  of  Mc- 
Causland,  52  Cal.  568.  "According  to  the 
language  usually  employed  in  the  books,  if 
parties  are  engaged  to  be  married;  and 
then,  such  engagement  remaining  unrevoked, 
have  carnal  intercourse,  the  engagement  and 
copula,  connected  together,  amount  in  law 
to  a  present  consent,  constitutiog  what  is 
termed  marriage  per  verba  de  futuro  cum 
copula.  The  reason  is,  that  the  copula  is 
presumed  to  have  been  allowed  on  the  faith 
of  the  marriage  promise,  and  that  so  the 
parties  at  the  time  of  the  copula  accepted 
of  each  other  as  husband  and  wife":  1  Bishop 
on  Marriage  and  Divorce,  sec.  253.  A  be- 
trothal followed  by  copulation  does  not  make 
the  common-law  marriage  per  verba  de 
praesenti  when  the  parties  looked  forward 
to  a  formal  ceremony,  and  did  not  agree  to 
become  husband  and  wife  without  it:  Peck 
V.  Peck,  12  R.  I.  465;  34  Am.  Bep.  702.  Co- 
habitation following  a  marriage  promise  is 


prima  facie  evidence,  but  not  conclusive,  of 
consent  between  the  parties  to  become  hus- 
band and  wife  de  praesenti:  Peck  v.  Peck, 
12  R.  I.  485;  34  Am.  Rep.  702.  A  contract 
of  marriage  per  verba  de  futuro  is  not  evi- 
dence of  a  valid  marriage.  Nor  are  the  re- 
lations of  the  parties  changed  by  the  fact 
that  cohabitation  followed  the  promise,  they 
neither  accepting  one  another  as  husband 
and  wife,  nor  so  conclucting  themselves  that 
such  relation  is  understood  acquiesced  in 
by  relatives  and  acquaintances:  Hebble- 
thwaite  v.  Hepworth,  98  111.  120.  But  see 
White  V.  White,  82  Cal.  427.  Evidence  of  a  * 
contract  of  marriage,  without  proof  of  as- 
sumption of  marital  rights  and  duties,  or 
repute  of  marriage,  or  declaration  of  mar- 
riage except  by  the  wife  in  one  instance, 
does  not  sustain  a  finding  of  marriage:  Har- 
ron  V.  Harron,  128  Cal.  308.  As  to  what  is 
sufficient  presumptive  evidence  of  a  mar- 
riage per  verba  de  praesenti,  see  Davis  v. 
Davis,  1  Abb.  N.  C.  140;  7  Daly,  308;  see 
sees.  75-77.  Delay  in  the  assumption  of 
'  marital  relations  after  the  contract  evi- 
dencing consent;  intercourse  still  presumed 
to  be  matrimonial:  In  re  Rufflno,  116  Cal. 
804. 

Contract  of  xnarriasre  per  verba  de  fu- 
turo followed  by  cohabitation:  See  68  Am. 
Dec.  615-619.  note. 

Marriage  by  law  of  nature:  See  77  Am. 
Dec.  606,  607,  note. 

Amendment  of  1895.— Consent  must  be 
followed  by  a  solemnization  by  a  person  au- 
thorized by  section  70,  post,  to  solemnize 
marriages;  and  a  marriage  between  citizens 
and  residents  of  California,  lacking  such 
solemnization,  is  illegal  and  void :  Norman  v. 
Norman,  121  Cal.  020;  66  Am.  St.  Rep.  74. 


66.  HiiLon  capable  of  contracting  marriage. 

Sec.  56.  Any  nnmarried  male  of  the  age  of  eighteen  years  or  upward,  and 
any  nnmarried  female  of  the  age  of  fifteen  years  or  upward,  and  not  other- 
vise  disqualified,  are  capable  of  consenting  to  and  consummating  marriage. 


Age  of  consent.— At  the  common  law,  the 
age  of  consent  was  fourteen  in  boys,  and 
twelve  in  girls;  and  if  a  boy  or  a  girl  under 
his  or  her  age  of  consent  should  marry,  the 
marriage  would  be  only  Inchoate  and  im- 
perfect, and  when  either  of  them  came  to 
the  age  of  consent  they  might  disagree,  and 
declare  the  marriage  null  and  void:  1  Black- 
stone's  Commentaries,  436;  the  age  of  con- 
sent is  not  uniform  in  all  the  states;  some 
of  them  have  followed  the  common-law 
rule,  and  others  have  modified  it  by  statute. 
In  New  York  the  marriage  of  a  female  be- 
tween fifteen  and  sixteen  years  of  age,  with- 


out the  consent  of  her  parents,  is  valid: 
Bennett  v.  Smith,  21  Barb.  439;  but  in  Ay- 
mar  V.  Roff,  3  Johns.  Ch.  49,  where  a  man 
was  married  to  an  infant  under  twelve 
years  of  age,  who  immediately  declared  her 
ignorance  of  the  nature  and  consequences 
of  the  marriage,  and  her  dissent  to  it,  she 
was  made  a  ward  of  the  court,  and  aU  inter- 
course with  the  alleged  husband  prohibited. 
The  subject  of  the  want  of  age  is  treated 
of  in  1  Bishop  on  Marriage  and  Divorce, 
sees.  143-153. 

Marriage  of  infant:  See  18  Am.  St  Rep. 
638,  note. 


57.  Kairiage,  how  manifested  and  proved. 

Sec  57.  Consent  to  marriage  and  solemnization  thereof  may  be  proved  nn- 
dSer  the  same  general  rules  of  evidence  as  facts  are  proved  in  other  cases. 
[Amendment,  approved  March  26,  1895;  Stats.  1895,  p.  121;  in  effect  sixty 
days  from  March  26,  1895.] 
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Proof  of  marriage.— This  subject  is  dis- 
cussed, and  cases  Kuglish  and  American 
cited,  in  the  note  to  Taylor  t.  Swett,  22  Am. 
Dec.  1<56.  There  is  no  presumption  of  law 
that  marriage  took  place  at  any  particular 
point:  Dye  y.  Dye.  11  Cal.  163;  proof  that  a 
man  and  woman  had  cohabited  together  for 
a  long  time  as  husband  and  wife,  had  min- 
gled in  society  as  such,  and  represented  each 
other  as  such,  is  admissible  for  the  purpose 
of  proving  a  marriage,  and  in  the  absence  of 
evidence  to  the  contrary,  conclusive  as  such, 
in  all  cases,  except  in  actions  of  crim.  con., 
divorce,  indictments  for  bigamy,  and  like 
cases,  where  the  marriage  is  the  founda- 
tion of  the  claim  to  be  enforced:  People  v. 
Anderson,  26  Cal.  129.  An  offer  to  prove 
that  a  man  and  woman  lived  together  as 
husband  and  wife  is  not  an  offer  to  prove  . 
their  marriage:  Kelly  v.  Murphy,  70  Cal. 
660.  The  burden  is  on  one  who  claims  the 
goods  of  an  intestate  by  marriage  to  show 
the  marriage:  Clark  v.  Cassidy,  62  Ga.  407.' 
Except  in  a  trial  for  an  unlawful  marriage, 
a  defendant's  marriage  may,  in  a  criminal  • 
case,  be  proved  as  at  common  law:  Jackson 
y.  State,  8  Tex.  App.  60;  and  in  Chamber- 
lain V.  Chamberlain,  71  N.  T.  423,  it  was 
held  that  when  the  nature  of  the  case  ad- 
mits of  no  better  evidence,  a  marriage  ma7 
be  proved  by  hearsay.  Such  traditional  evi- 
dence is  not  conclusive,  but  may  establish, 
prima  facie,  sufficient  for  the  administration 


or  devolution  of  property,  that  there  was 
either  a  formal  marriage,  which  cannot 
otherwise  be  proved,  or  that  the  parties 
agreed  per  verba  de  praesenti  to  a  marriage, 
which  was  followed  by  cohabitation.  Where 
the  proof  of  a  marriage  by  cohabitation  and 
acknowledgment  leaves  the  question  in 
doubt,  it  should  be  submitted  to  a  jury: 
Angevine  v.  Angevine,  48  Barb.  417;  and 
see  Allen  v,  Hall,  2  Nott  &  McC.  114;  10 
Am.  Dec.  578.  The  declarations  of  persons 
living  together  as  man  and  wife  are  admis- 
sible as  evidence  on  the  question  of  mar- 
riage, in  a  suit  between  the  children  and  a 
grantee  of  the  wife:  Allen  v.  Hall,  2  Nott  & 
McC.  114;  10  Am.  Dec.  578.  And  a  mar- 
ried woman  is  a  competent  witness,  in  be- 
half of  her  children,  to  prove  the  marriage 
between  lierself  and  her  husband:  Christy  v. 
Clarke,  45  Barb.  520;  Bissell  v.  Bissell,  55 
Barb.  325;  Rockwell  v.  Tunnicliff,  62  Barb. 
408;  People  v.  Bartholf,  24  Hun,  272.  A 
witness  who  testifies  to  a  marriage  in  a  for- 
eign country  may  be  asked  whether  that 
was  the  usual  way  of  marriage  there:  Wott- 
rich  V.  Freeman,  71  N.  Y.  601. 

Proof  of  marriage  in  criminal  cases: 
See  note  to  State  v.  Hodgkins,  36  Am.  Dec. 
475.  See  People  v.'  Willard,  02  Oal.  482; 
People  V.  Stokes,  71  Cal.  263. 

Presumption  of  marriage  conflicting 
with  presumption  of  innocence:  See  Code 
Civ.  Proc,  sec.  1963^  subd.  1,  note. 


58.  Marriage,  when  voidable. 

[Section  68  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

Pliysical  incapacity  to  marry.— This  in- 
capacity arises  generally  from  the  impotence 
of  one  or  the  other  of  the  parties.  The  sub- 
ject of  impotence  is  discussed  at  length  in  a 
note  to  Devanbagh  v.  Devanbagh,  28  Am. 
Dec.  443;  and  also  in  2  Bishop  on  Marriage 
and  Divorce,  c.  35;  1  Bishop  on  Mar- 
riage and  Divorce,  c.  19.  The  latter  de- 
fines impotence  to  be  (in  sec.  324,  first 
volume),  "such  an  incurable  capacity  as  ad- 
mits of  neither  copulation  or  procreation"; 
but  physical  incapacity  may  also  arise  from 
a  want  of  age,  and  a  consequent  lack  of 
maturity:  1  Bishop  on  Marriage  and  Di- 
vorce, sec.  144;  see  sec.  82,  subd.  6. 

Fmud  in  obtaining  consent.— Fraud  in 
obtaining  the  consent  of  a  female  to  a  con- 
tract of  marriage  is  a  ground  for  its  nulli- 
fication: Sloan  v.  Kane,  10  How.  Pr.  06. 
But  where  the  marriage  was  procured  by 
the  fraud  of  the  wife  in  not  disclosing 
her  pregnancy  at  the  time  of  the  marriage, 
there  is  no  ground  of  divorce:  Long  v. 
Long,  77  N.  C.  304;  24  Am.  Rep.  449. 
But  see  Baker  v.  Baker,  17  Cal.  ^7;  76 
Am.  Dec.  571;  and  the  cases  in  the  report- 
er's note  to  States  v.  States,  37  N.  J.  Eq. 
195.  And  a  divorce  cannot  be  obtained  by 
the  husband's  fraud  in  inducing  the  mar- 
riage by  false  representations  as  to  his  char- 
acter and  property:  Klein  v.  Wolfsohn,  1 
Abb.  N.  C.  134;  and  concealment  from  her 


husband  by  the  wife  of  her  unchaste  char- 
acter previous  to  the  marriage,  or  false  rep- 
resentations made  by  her  upon  that  subject 
previous  to  the  marriage,  to  induce  him  to 
marry  her,  are  not  such  a  fraud  as  will 
support  a  judgment  declaring  the  marriage 
void:  Varney  v.  Varncy,  52  Wis.  120;  3§ 
Am.  Rep.  726.  *The  fraud  which  will  avo 
a  marriage  must  go  to  the  essence  of  the 
contract.    Caveat  emptor,  the  rule  of  trade, 

seems  to  apply If  the  fraud  is  not 

that  of  a  party,  but  of  third  persons,  with- 
out'his  knowledge,  the  marriage  is  not  in- 
valid. Generally,  a  third  person  cannot  in- 
terfere to  avoid  a  marriage  for  force  or 
fraud.  Ratification  of  a  forcible  or  fraudu- 
lent marriage  by  the  injured  party  will 
make  it  valid,  as  by  connection  after  re- 
moval of  the  restraint  or  knowledge  of  the 
fraud":  Browne  on  Domestic  Relations,  9. 
See,  as  to  illustrations  of  fraud  in  obtaining 
marriage,  McKinney  v.  Clark,  2  Swan,  821; 
58  Am.  Dec.  59;  Barnes  v.  Wyethe,  28  Vt. 
41. 

As  to  penalty  for  false  personification  in 
marital  relations,  see  Pen.  Code,  sec.  528. 
See,  also,  sec.  82,  post,  and  note. 

Marriage  obtained  by  duress.— "Where 
a  formal  consent  is  brought  about  by  force, 
menace,  or  duress— a  yielding  of  the  lips, 
not  of  the  mind— it  is  of  no  legal  effect":  1 
Bishop  on  Marriage  and  Divorce,  sec.  210. 
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*The  general  rule  is  that  the  force  must  be 
such  as  would  naturallj  serve  to  overcome 
the  will.  The  question  of  the  amount  of 
force  depends  upon  circumstances":  Browne 
•on  Domestic  Relations,  7.  Schouler  and  Kent 
lay  down  the  rule  that  such  a  marriage  is 
void  ab  initio:  2  Kent's  Commentai*ies,  7C; 
Schouler  on  Domestic  Relations,  35;  but  this 
rule  has  been  denied,  and  it  has  been  held 
that  such  a  marriage  can  only  be  avoided 
by  the  person  defrauded  in  his  lifetime: 
Browne  on  Domestic  Relations,  7.  In  Wil- 
lard  V.  Willard,  6  Baxt.  297,  32  Am.  Rep. 
529,  it  was  held  a  marriage,  consent  to 
which  was  compelled  by  the  duress  of  either 


party,  was  voidable;  but  it  has  been  held 
that  a  marriage  obtained  by  force  or  fraud 
was  void:  Robertson  v.  Cole,  12  Tex.  356; 
Reynolds  v.  Reynolds,  3  Allen,  605;  Keys 
V.  Keys,  22  N.  H.  553;  but  that  a  man's 
consent  ^as  the*  result  of  duress  will  not 
be  concluded  from  the  fact  that  he  was  at 
the  time  in  the  custody  of  the  constable, 
under  proceedings  instituted  against  him  as 
the  father  of  a  bastard  child:  Jackson  v. 
Wmne,  7  Wend.  47;'  22  Am.  Dec.  563. 

Kulllfying  marriage:  See  sec.  82,  post, 
and  note. 

Marriage,  wben  void:  See  44  Am.  Dec. 
54-57,  note;  56  Am.  Rep.  607,  610,  nOte. 


99,  Incompetency  of  parties  to. 

Sec.  59.  Marriages  between  parents  and  children^  ancestors  and  descendants 
of  every  degree,  and  between  brothers  and  sisters  of  the  half  as  well  as  the  whole 
blood,  and  between  uncles  and  nieces  or  aunts  and  nephews,  are  incestuous,  and 
void  from  the  beginning,  whether  the  relationship  is  legitimate  or  illegitimate. 
Incestaous     marriages.— "Law     forbids     Montana  Territory  Criminal    Laws,  section 


the  marriage  of  near  relations.  Such  mar- 
riages are  not  only  forbidden  by  divine  law, 
but  physiological  experience  shows  that  the 
issue  of  such  connection  is  nearly  always 
degenerate,  frequently  monstrous":  Browne 
en  Domestic  Relations,  1.  In  1563  Arch- 
bishop Parker  published  a  table  of  prohib- 
ited degrees,  commonly  known  as  Arch- 
bishop Parker's  Table  of  Degrees,  which, 
ever  since,  has  been  in  England  the  basis  of 
all  judicial  opinion  on  the  subject:  1  Bishop 
on  Marriage  and  Divorce,  sec.  318,  and  note 
giving  the  table  of  degrees;  see,  also,  sec. 
376  et  seq.  Upon  a  trial  on  an  indictment 
for  an  attempt  to  contract  an  incestuous 
marriage,  something  more  must  be  shown 
than  mere  intention  to  contract  such  mar- 
riage. Preparation  for  the  attempt  indicate 
the  intention,  but  between  this  and  the  at- 
tempt itself  there  is  a  wide  difference.  The 
attempt  contemplated  by  the  statute  must 
be  manifested  by  acts  which  would  end  in 
the  consummation  of  the  particular  offense 
but  for  the  intervention  of  circumstances 
independent  of  the  will  of  the  party:  People 
V.  Murray,  14  Cal.  159.  In  incest,  one  party 
having  knowledge  and  the  other  being  ig- 
norant of  the  relationship,  the  former  m<ay 
be  convicted  and  the  latter  acquitted:  State 
V.  Ellis,  74  Mo.  385;  41  Am.  Rep.  321.    The 
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146,  prohibiting  marriages  between  "parties 
who  are  nearer  of  kin  than  second  cousins, 
computing  by  the  rules  of  the  civil  law, 
whether  by  the  half  or  whole  blood,"  in- 
cludes a  woman's  marriage  with  her  half- 
brother:  Territory  v.  Corbett,  3  Mont  Ter. 
50.  A  marrying  a  brother's  widow  is  an 
offense  under  1  Virginia  Revised  Code,  chap- 
ters 106,  399:  Commonwealth  v.  Perryman, 
2  Leigh,  717.  A  marriage  between  an  uncle 
and  a  niece  is  not,  under  the  laws  of  South 
Carolina,  void:  Bowers  v.  Bowers,  10  Rich. 
Eq.  551;  and  under  a  statute  allowing  mar 
riages  "not  prohibited  by  the  laws  of  God, 
a  marriage  by  a  man  with  the  daughter  of 
his  sister  is  voidable  during  the  life  of  the 
parties,  but  not  void,  and  cannot  be  called 
in  question  after  the  death  of  either:  Bon- 
ham  V.  Badgley,  2  Gilm.  622;  Stevenson  v. 
Gray,  17  B.  Mon.  193;  Parker's  Appeal.  44 
Pa.  St.  309.  A  marriage  void  because  con- 
tracted within  the  degrees  prohibited  by 
statute  can  be  confirmed  by  a  subsequent 
act:  Moore  v.  Whitaker,  2  Harr.  (Del.)  50. 
A  marriage  valid  where  it  is  contracted  is 
valid  in  Massachusetts,  if  not  incestuous  by 
the  law  of  nature  or  not  made  void:  Mass. 
Rev.  Stats.,  c.  75,  sec.  6;  although  it  would 
be  void  by  the  law  there,  if  contracted 
there:  Sutton  v.  Warren,  10  Met.  451. 


40«  Of  whites  and  negroes  or  mnlattoes,  void. 

See.  60.    All  marriages  of  white  persons  with  negroes^  mongolians,  or  mulat- 

toes  are  illegal  and  void.     [Commissioners*  Amendment,  approved  March  16, 

1901;  took  eflfect  July  1,  1901.] 

Xarriages  between  whites  and  ne- 
jproes. — ^In  very  many  of  the  states  there 
are  statutory  provisions  forbidding  the  mar- 
riages of  white  persons  and  negroes,  and 
pronouncing  such  marriages  void:  Succes- 
aion  of  Minvielle,  15  La.  Ann.  342;  State  v. 
Hooper,  5  Ired.  201;  State  v.  Hairston,  63 
X  C.  451;  State  v.  Reinhardt,  63  N.  C.  547; 
Kinney  ▼.  Commonwealth,  30  Gratt.  858;  32 


Am.  Rep.  690:  State  v.  Baxter,  7  Baxt.  9; 
32  Am.  Rep.  549;  Francois  v.  State,  9  Tex. 
App.  144;  State  v.  Gibson,  36  Ind.  389;  10 
Am.  Rep.  42.  Statutes  prohibiting  such  mar- 
riages are  not  unconstitutional:  State  v.  Gib- 
son, 36  Ind.  3S9;  10  Am.  Rep.  42;  Green  v. 
State,  58  Ala.  190;  29  Am.  Rep.  739;  as 
each  state  has  an  exclusive  right  to  declare 
how  and  whom  its  citizens  may  marry,  and 
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the  legal  conseqnencefi  of  the  marriage  con- 
tract: Francois  v.  State,  9  Tex.  App.  144; 
although  in  Alabama  it  was  held  that  a  stat- 
ute making  the  intermarriage  of  whites  and 
blacks  a  criminal  offense  was  unconstitu- 
tional: Burns  t.  State,  48  Ala.  195;  17  Am. 
Bep.  34;  but  see  Place  v.  Alabama,  106  U. 
S.  588.  A  negro  and  a  white  person  living 
together  in  Tennessee  as  man  and  wife  are 
liable  to  indictment,  although  married  else- 
where: State  V.  Bell,  7  Baxt.  9;  32  Am.  Rep. 
549.  If  a  negro  and  a  white  should  leave 
the  state  to  marrj',  in  evasion  of  its  laws, 
and  intendiog  to  return  to  the  state,  the 
marriage  is  not  valid  in  that  state:  State  v. 
Kennedy,  76  N.  C.  251;  22  Am.  Rep.  683; 
Kinney  v.  Commonwealth,  30  Gratt.  858; 
82  Am.  Rep.  600;  but  the  marriage  would 
be  valid  if  they  did  not  intend  to  return, 
although  afterward  they  actually  did  so: 
State  V.  'Ross,  76  N.  C.  242;  22  Am.  Rep. 
678;  but  in  Louisiana  it  was  held  that  no 
matter  what  validity  could  attach  to  a  mar- 
riage, or  a  marrage  contract,  between  a  free 
white  person  and  one  of  color  in  another 
state,  no  effect  could  be  given  to  either  in 
that  state:  Dupre  v.  Boulard,  10  La.  Ann. 
411.  But  a  negro,  mulatto,  or  mestee  is  not 
liable  to  indictment  by  the  provisions  of 
Tennessee  Laws  1822,  chapter  19.  for  mar- 
rying a  white  woman,  or  living  with  her  as 
her  husband:  State  y.  Brady,  9  Humph.  74. 
Under  a  Massachusetts  statute,  which  pro- 
hibits a  marriage  between  a  white  person 
and  a  mulatto,  it  was  held  that  a  mulatto 
was  a  person  begotten  between  a  black  and 
a  white,  and  that  the  issue  of  such  a  person 
and  a  white  was  not  a  mulatto:  Med  way  v. 
Natick,  7  Mass.  88;  and  under  the  statute 


of  that  state,  17S6,  prohibiting  a  marriage 
between  a  white  person  with  a  negro,  In- 
dian, or  mulatto,  a  person  having  a  sixteenth 
part  Indian  blood  is  a  white  person,  and 
cannot  marry  a  mulatto:  Bailey  v.  Fiske,  34 
Me.  77.  In  the  North  Carolina  act  the  "per- 
sons of  'Color"  include  all  who  are  descended 
from  negro  ancestors  to  the  fourth  genera- 
tion, inclusive,  although  one  ancestor  of 
each  generation  may  have  been  a  white  per- 
son: i^ate  V.  Waters,  3  Ired.  455;  but  see 
State  V.  Melton,  Busb.  49. 

A  marriage  between  a  free  white  woman 
and  her  negro  slaye  will  not  be  presumed 
from  cohabitation:  Armstrong  v.  Hodges,  2 
B.  Mon.  69.  Where  an  action  is  brought  to 
displace  a  natural  tutrix  for  neglecting  to 
comply  with  certain  formalities,  she  cannot 
plead  the  nullity  of  her  marriage  with  a 
husband  of  color.  A  direct  action  to  im- 
peach the*  marriage  is  necessary;  and  that 
being  impossible,  on  account  of  the  death 
of  the  husband,  with  whom  she  had  cohab- 
ited for  many  years,  and  by  whom  she  had 
issue  living,  she  cannot  set  up  the  nullity 
as  a  defense  to  such  proceeding:  Boyer  v. 
Tassin,  9  La.  Ann.  491.  But  in  Succession 
of  Minvielle,  15  La.  Ann.  342,  that  a  mar- 
riage celebrated  l>etween  a  free  white  per- 
son and  a  free  person  of  color,  in  violation 
of  article  95,  Louisiana  Civil  Code,  is  an  ab- 
solute nullity;  but  no  suit  was  needed  to 
declare  the  nullity  of  such  a  union;  that 
either  party  might  disregard  it,  and  neither 
could  pretend  to  derive  from  it  any  of  the 
consequences  of  a  lawful  marriage;  that  it 
might  be  attacked  collaterally  and  in  every 
form  of  action  in  which  it  was  set  up 
against  either  of  the  parties. 


61.  Second  marriage,  when  illegal  and  void. 

Sec.  61.  A  subsequent  marriage  contracted  by  any  person  during  the  life 
of  a  former  husband  or  wife  of  such  person,  with  any  person  other  than  such 
former  husband  or  wife,  is  illegal  and  void  from  the  beginning,  unless: 

1.  The  former  marriage  has  been  annulled  or  dissolved  by  a  decree  entered 
at  least  one  year  prior  to  such  subsequent  marriage; 

2.  Unless  such  former  husband  or  wife  was  absent,  and  not  known  to  such 
person  to  be  living  for  the  space  of  five  successive  years  immediately  preceding 
such  subsequent  marriage,  or  was  generally  reputed,  or  believed  by  such  per- 
son, to  be  dead  at  the  time  such  subsequent  marriage  was  contracted; 

In  either  of  which  cases  the  subsequent  marriage  is  valid  until  its  nullity  is 

adjudged  by  a  competent  tribunal.     [Commissioners^  Amendment,  approved 

March  16,  1901;  took  effect  July  1,  1901.] 

15  La.  Ann.  519;  Harrison  t.  Lincoln,  48 
Me.  205;  Fenton  v.  Reed,  4  Johns.  52;  4 
Am.  Dec.  244;  Appleton  t.  Warner,  51  Barb. 


Bigamy:  See  Pen.  Code,  sees.  2S1-283. 

In  trial  for  bigamy,  the  law  will  not  pre- 
sume the  continued  existence  of  a  former 
wife  in  order  to  convict :  People  t.  Feilen, 
58  Cal.  218;  41  Am.  Rep.  258. 

Proof  of  marriage:  See  note  to  sec.  57. 

Where  former  liusband  or  wife  is 
living.— A  marriage  by  one  having  a  for- 
mer husband  or  wife  living  is  void:  Janes 
V.  Janes,  5  Blackf.  141;  Martin  v.  Mar- 
tin, 22  Ala.  86;    Summerlin  v.  Livingston, 


270;  Kenley  v.  Kenley,  2  Yeatea,  207; 
HeflFner  v.  Heffner,  23  Pa.  St  104;  Sellers 
V.  Davis,  4  Yerg.  503;  Drummond  v.  Irish, 
52  Iowa,  41.  And  if  a  legal  divorce  from  a 
first  marriage  is  not  established,  a  second 
marriage  cannot  be  sufficiently  established 
to  authorize  a  divorce  from  a  second  mar- 
riage and  an  allowance  of  alimony:  Collins 
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T.  OoUiDB,  80  N,  Y.  1.  But  where  the  ille- 
gality of  the  husband's  divorce  from  his. 
former  wife  is  established  by  hearsay  evi- 
deace  on  cross-examination,  the  conclusion 
that  the  parties  were  in  fact  husband  and 
wife  is  not  overcome :  Gerlach  v.  Turner,  80 
Cal.  446.  But  where  a  decree  of  divorce  in 
A'r  favor  was  entered  at  two  o'clock  P.  M. 
of  the  day  upon  which  at  eleven  o'clock  A. 
M.,  in  good  faith,  supposing  the  decree  to 
have  been  entered,  he  married  again,  the 
marriage  is  valid:  Merriam  v.  Wolcott,  61 
How.  Pr.  3T7.  In  Massachusetts  marriages 
of  persons  against  whom  divorces  have  been 
granted  on  the  ground  of  adultery  are  in- 
valid unless  leave  of  the  court  has  been' 
obtained:  West  Cambridge  v.  Lexington,  1 
Pick,  606;  11  Am.  Dec.  231;  White  v.  White. 
106  Mass.  826;  7  Am.  Rep.  520;  Common- 
wealth V.  Lane,  ll3  Mass.  458;  18  Am.  Rep. 
600;  Putnam  v.  Putnam,  8  Pick.  433;  29 
Am.  Dec.  e02w  In  North  Carolina  the  stat- 
Qte  expressly  makes  it  a  felony  for  the 
offending  party  to  marry  after  a  divorce, 
"his  or  her  former  wife  or  husband  being 
alive,"  and  such  a  UMirriage  is  null  and  void: 
Calloway  v.  Bryan,  6  Jones,  660.  In  New 
York,  also,  there  is  a  statute  prohibiting  the 
second  marriage  of  a  person  divorced  on  the 
ground  of  his  adultery:  Van  Voorhis  v. 
Brintnall,  86  N.  Y.  18;  40  Am.  Rep.  505; 
Smith  V.  Woodworth,  44  Barb.  198.  In 
other  states  as  well,  statutes  have  been 
passed  restricting  or  regulating  the  marriage 
of  persons  against  whom  divorces  have  been 
granted.  Such  laws,  of  course,  have  no  ex- 
traterritorial effect;  and  where  a  husband 
having  a  legal  settlement  in  the  state  of 
Massachusetts,  after  a  divorce  for  adultery, 
removed  to  another  state  and  married,  his 
former  wife  being  still  alive,  as  such  mar- 
riage was  permitted  in  that  state,  the  chil- 
dren are  legitimate  and  have  their  father's 
settlement:  West  Cambridge  v.  Lexington, 
1  Pick.  505;  11  Am.  Dec.  231.  There  is  a 
difference  in  the  states  as  to  what  effect  a 
removal  to  and  marriage  in  another  state, 
for  the  purpose  of  evading  the  laws  of  the 
first  state,  would  have  on  a  return  to  the 
first  state.  From  Commonwealth  v.  Lane, 
113  Mass.  468,  18  Am.  Rep.  609.  it  appears 
that  such  persons  might  be  indictable  for 
polygamy,  but  not  without  proof  that  the 
second  wife  was  a  resident  of  Massachu- 
setts, and  that  the  purpose  of  the  removal 
was  to  evade  the  laws  of  that  common- 
wealth. Formerly  such  was  not  the  law  of 
that  state:  Putnam  v.  Putnam,  8  Pick.  433. 
And  in  New  York  such  a  marriage  was 
held  valid,  it  being  valid  in  the  state  where 
performed,  as  the  act  prohibiting  the  second 
marriage,  being  in  the  nature  of  ^  penalty, 
and  not  in  express  terms  showing  the  leg- 
islative intent  to  render  such  marriage  en- 
tered into  in  another  state  void:  Van  Voor- 
his V.  Brintnall,  86  N.  Y.  18;  40  Am.  Rep. 
505;  reversing  S.  C.,23  Hun,  264;  but  contra, 
Thorp  V.  Thorp,  47  N.  Y.  Sup.  Ct.  80.  And 
where  A  was  divorced  from  his  wife  in 
New  York,  on  account  of  adultery,  and 
went   to   New   Jersey,   where    he   married 


again,  and  subsequently  returned  to  New 
York,  and  a  statute  in  force  in  New  Jersey 
at  the  time  of  his  marriage  provided  that 
"all  marriages  when  either  of  the  parties 
shall  have  a  former  husband  and  wife  liv- 
ing at  the  time  of  the  marriage  shall  be  in- 
valid," it  was  held  that  A  had  no  wife  living 
within  the  meaning  of  the  statute:  Moore  v. 
Hegeman,  27  Hun.  68. 

The  maxim  of  the  law,  Ignorantia  l^gum 
neminem  excusat,  applies  as  well  to  the  con- 
tract of  marriage  as  to  other  contracts. 
Thus  where,  by  the  general  statute,  the 
guilty  divorced  party  is  prohibited  from  mar- 
rying again  without  the  leave  of  court,  and 
he  marries  again  without  such  leave,  be- 
lieving he  has  a  right  to  do  so,  the  subse- 
quent marriage  is  invalid.  And  a  special 
act  of  the  legislature  declaring  the  tw;o  per- 
sons so  married  "to  be  husband  and  wife 
to  all  legal  intents  and  purposes"  is  uncon- 
sUtutional:  White  v.  White,  105  Mass.  325; 
7  Am.  Rep.  526.  And  where  a  woman  hav- 
ing obtained  a  separation  a  mensa  et  thoro» 
four  months  afterward  goes  with  a  coresi- 
dent to  Mississippi,  and  marrying  him  there, 
returns  with  him  here,  a  divorce  a  vinculo 
matrimonii  never  having  been  decreed,  she 
is  only  his  concubine,  and  not  entitled  to  the 
right  of  a  wife  in  a  last  will  and  testament, 
although  as  a  matter  of  fact  she  did  be- 
lieve herself  finally  divorced:  Carmena  v. 
Blaney,  16  La.  Ann.  245.  But  the  position 
of  a  woman  who  innocently  marries  a  man 
whose  wife  is  living,  and  lives  with  him  for 
a  long  time,  is  favored  in  law,  and  a  di- 
vorce was  presumed  in  her  favor  in  Carroll 
V.  Carroll,  20  Tex.  731;  see  ^  La.  Ann.  298. 

Judgment  of  divorce  prohibiting  party 
in  fault  from  again  marrying:  See  8  Am. 
Dec.  133,  134,  note. 

Subd.  2.  Continned  absence  of  htui- 
band,  effect  of  on  subsequent  marriage.— 
At  the  common  law,  there  was  a  presump- 
tion of  the  death  of  a  person  who  was  ab- 
sent and  unheard  of  for  seven  years.  This 
presumption  has  generally  been  put  in  a 
statutory  form  in  the  several  states,  with  the 
time  more  or  less  modified;  and  it  has  been 
applied  to  marriages  so  as  to  make  such  as 
were  not  contracted  till  after  the  presump- 
tion of  death  from  absence  arose  valid  until . 
set  aside  by  a  competent  tribunal.  In- 
stances of  such  marriages  having  been  held 
valid  may  be  found  by  referring  to  the  fol- 
lowing cases:  Eubanks  v.  Banks,  34  Ga.  407; 
Strode  v.  Strode,  3  Bush,  227:  96  Am.  Dec. 
211;  Kelly  v.  Drew.  12  Ala.  107;  90  Am.  Dec. 
138;  Yates  v.  Houston,  3  Tex.  433;  Dixon  v. 
People,  18  Mich.  84;  Cropsey  v.  McKinney, 
10  Barb.  47;  White  v.  Lowe,  1  Redf.  370; 
Canady  v.  Gorge,  6  Rich.  Eq.  103.  A  stat- 
ute declaring  that  a  second  marriage  con- 
tracted by  one  whose  husband  or  wife  shall 
have  absented  himself  or  herself  for  five 
years,  "without  being  known  to  be  living," 
shall  only  be  void  if  judicially  so  declared, 
requires  ordinary  precautions  and  inquiry 
on  the  part  of  one  so  marrying  as  to  wheth- 
er the  other  party  is  living.  Mere  ignorance 
is  not  enough:  Kinzey  v.  Kinzey,  7  Daly, 
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4G0.  See  Jackson  v.  Jackfton,  94  Cal.  446, 
as  to  when  the  wife  deserts  her  husband 
and  is  '^absent*'  from  him.  And  where  a 
wife  abandoned  her  husband  on  account  of 
his  intemperate  habits,  cruel  treatment,  and 
absence  from  home,  and  during  five  succes- 
sive  years  resided  in  an  adjoining  county 
with  a  second  husband,  and  it  did  not  ap- 
pear that  she  had  knowledge  of  the  death 
of  her  first  husband,  or  that  he  was  not 
generally  well  known  to  be  living,  it  was 
held  not  such  a  continuing  absence  for  five 


successive  years,  within  the  provisions  of 
New  York,  as  to  render  valid  the  second 
marriage,  and  authorize  the  issuing  of  let- 
ters to  the  woman  as  the  widow  of  the  sec- 
ond husband:  Wyles  v.  Gibbs,  2  Redf.  382. 
But  the  fact  that  the  abandonment  was  on 
the  part  of  the  wife  makes  no  difference; 
the  mere  fact  of  absence,  where  it  does  not 
appear  that  it  was  created  with  a  view  to 
avoiding  the  statute,  is  sufficient,  without 
reference  to  the  matter  or  the  reason  or  oc- 
casion of  it:  White  v.  Lowe,  1  Redf.  376. 


62.  Belease  from  manjage  contract. 

Sec.  62.  Neither  party  to  a  contract  to  marry  is  bound  by  a  promise  made  in 
ignorance  of  the  other's  want  of  personal  chastity,  and  either  is  released  there- 
from by  unchaste  conduct  on  the  part  of  the  other,  unless  both  parties  partici- 
pate therein.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 
185;  took  effect  July  1,  1874.] 


Want  of  chastity  releasing  from  prom- 
ise of  marriage. — If  any  man  has  been  pay- 
ing his  addresses  to  one  that  he  supposes  a 
modest  person,  and  afterward  discovers  her 
to  be  loose  and  immodest,  he  is  justified  on 
breaking  any  promise  of  marriage  he  may 
have  made  to  her;  but  to  entitle  a  defendant 
to  a  verdict  on  that  ground,  the  jury  must 
be  satisfied  that  the  plaintiff  was  a  loose 
and  immodest  woman,  and  that  he  broke 
his  promise  on  that  account,  and  that  he 
did  not  know  her  character  at  the  time  of 
the  promise:  Espy  v.  Jones,  1  Ala.  454; 
Woodward  v.  Bellamy,  2  Root,  354;  Butler 
V.  Eschleman,  18  111.  44;  Bell  v.  Eaton.  28 
Ind.  468;  Denslow  v.  Van  Horn,  16  Iowa, 
476;  Snowman  v.  Wordwell,  32  Me.  275; 
B«rry  v.  Bakeman,  44  Me.  164;  Capehart  v. 
Carradine,  4  Strob.  42;  Goodall  v.  Thurman, 
1  Head,  209.  The  previous  bad  clvaracter  of 
the  woman  may  be  shown  in  mitigation  of 
damages  for  the  breach  of  promise:  Burnett 
V.  Simpkins,  24  111.  264;  BuUer  v.  Eschle- 
man, 18  111.  44;  Cole  v.  Holliday,  4  Mo.  App. 
94:  and  evidence  of  the  unchaste,  immoral, 
or  licentious  conduct  of  the  plaintiflE  may 
be  shown  in  mitigation:  Johnson  v.  Caulkins, 
1  Johns.  Cas.  116;  1  Am.  Dec.  102;  McKee 
V.  Nelson,  4  Cow.  855;  15  Am.  Dec.  384; 
•Willard  v.  Stone.  7  Cow.  22;  17  Am.  Dec. 
496. 

But  where  the  defendant  in  a  suit  brought 
by  a  female  for  breach  of  promise  of  mar- 
riage offered  evidence  to  show  that  she 
drank  to  excess,  and  sometimes  to  intoxica- 


tion, it  was  held  that  since  he  did  not  un- 
dertake to  impeach  her  chastity,  or  even  her 
general  reputation  for  sobriety,  the  evidence 
offered  was  inadmissible:  Button  v.  Mc- 
Cauley,  38  Barb.  413.  Unchaste  conduct 
may  be  offered  in  mitigation,  although  it 
was  known  to  the  defendant  at  the  time  he 
made  the  promise:  Denslow  v.  Van  Horn, 
16  Iowa,  476;  and  without  any  limitation  as 
to  the  time  he  made  the  promise  to  her,'  or 
the  period  of  the  proposed  marriage:  John- 
son V.  Caulkins,  1  Johns.  Cas.  116;  1  Am. 
Dec.  102;  whether  it  occurred  before  or  after 
the  breach:  Willard  v.  State,  7  Cow.  22;  17 
Am.  Dec.  496;  although  in  Boynton  v.  Kel- 
logg, 3  Mass.  189,  3  Am.  Dec.  122.  it  was 
held  the  defendant  could  not  give  evidence 
of  the  plaintiff's  general  bad  character  be- 
tween the  time  of  the  promise  and  the 
breach  in  mitigation.  To  support  an  answer 
to  a  complaint  for  a  breach  of  promise  that 
the  plaintiff  is  an  unchaste  woman,  etc.,  evi- 
dence is  admissible  that  she  has  lived  with 
a  woman  who  was  at  the  time  keeping  a  bad 
house:  Hunter  v.  Hatfield,  68  Ind.  416;  but 
rumors  of  improper  conduct  are  not  admis- 
sible: Willard  v.  Stone,  7  Cow.  22;  17  Am. 
Am.  Dec.  496. 

Acts  of  fornication  between  the  parties  in 
an  action  for  a  breach  of  promise,  commit- 
ted before  the  promise,  cannot  be  set  up  in 
mitigation:  Espy  v.  Jones,  1  Ala.  454;  such 
evidence  is  inadmissible  to  prove  a  promise 
to  enhance  the  damages,  or  for  any  other 
purpose:  Felger  v.  Etzell,  75  Ind.  417. 


63.  Marriages,  contracted  without  the  state. 

Sec.  63.  All  marriages  contracted  without  this  state,  which  would  be  valid 
by  the  laws  of  the  country  in  which  the  same  were  contracted,  are  valid  in  this 
state. 


The  validity  of  marriage  is  determined 
by  the  law  of  the  place  where  it  is  cele- 
brated: Pearson  v.  Pearson,  51  Oal.  120; 
Phillips  V.  Gregg.  10  Watts,  158;  36  Am. 
Dec.  158;  State  v.  Patterson,  2  Ired.  340; 
38  Am.  Dec.  609;  Roche  v.  Washington,  19 
Ind.  53;  81  Am.  Dec.  376;  Canjolle  v.  Fer- 


ric, 26  Barb.  177;  and  a  marriage  valid 
where  celebrated  is  valid  everywhere:  Med- 
way  V.  Needham,  16  Mass.  157;  8  Am. 
Dec.  131;  Fornshill  v.  Murray,  1  Bland, 
479;  18  Am.  Dec.  344;  West  Cambridge 
V.  Lexington,  1  Pick.  505;  11  Am.  Dec. 
231;  Harding  v.  Alden,  9  Greenl.  140;  23 
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Am.  Dec.  549;  althooich  it  was  held  in  Sneed 
V.  Ewing.  5  J.  J.  Marsh.  4«0,  22  Am.  Dec. 
41,  that  such  a  marriage  was  not  necessarily 
Talid  everj'where  else.  The  lex  loci,  hy 
which  the  conduct  of  married  persons  is  to 
be  regulated  and  their  relative  duties  are  to 
"be  determined,  and  by  which  the  relation 
itself  is  to  be  in  certain  cases  annulled,  must 
be  always  referred,  not  to  the  place  where 
the  contract  was  entered  into,  but  where  it 
subsists  for  the  time,  where  the  parties  have 
had  their  domicile,  and  hare  been  protected 
in  the  rights  resulting  from  the  marriage 
contract,  and  especially  where  the  parties 
are,  or  have  been,  amenable  for  any  viola- 
tion of  the  duties  incumbent  on  them  in 
that  relation:  Barber  v.  Root,  10  Mass.  260; 
and  while  the  forms  and  ceremonies  of  mar- 
riage are  governed  by  the  laws  of  the  place 
where  the  marriage  is  celebrated,  the  essen- 
tials of  the  contract  depend  upon  and  are 
governed  by  the  laws  of  the  country  where 
the  parties  are  domiciled  at  the  time  of  the 
marriage  and  in  which  the  matrimonial  resi- 
dence is  contemplated:  Kinney  v.  Common- 
wealth. 30  Gratt.  858;  32  Am.  Rep.  690. 
"Where  the  parties  went  to  another  state 
for  the  purpose  of  evading  the  laws  of  their 
•own  country,  which  prohibited  a  marriage 
between  them,  and  after  their  marriage  re- 
turned to  their  own  state,  the  marriage  was 
held  valid,  in  Med  way  v.  Needham,  16  Mass. 
157;  8  Am.  Dec.  131.  See  on  this  point  cases 
cited  in  note  to  subdivision  1  of  section  Gl; 
but  this  principle  will  not  be  extended  to 
legalize  incestuous  marriages  so  contracted: 


A  led  way  v.  Needham,  16  Mass.  157;  8  Am. 
Dec.  131.  And  a  marriage  contracted  with- 
out this  state,  which  is  valid  by  the  law  of 
the  place  where  contracted,  is  valid  in  this 
state,  if  the  parties  subsequently  remove 
here,  even  though  the  marriage  would  have 
been  invalid  by  the  laws  of  this  state  if 
contracted  here:  Pearson  v.  Pearson,  51  Ckl. 
120.  And  see,  on  this  point.  West  Cambridge 
V.  Lexington,  1  Pick.  505;  11  Am.  Dec.  231. 
But  the  rule  that  the  validity  of  a  contract 
of  marriage  depends  on  the  lex  loci  con- 
tractus does  not  apply  if  the  lex  loci  be  re- 
pugnant to  the  religion,  morality,  or  re- 
ligions institutions  of  the  country  wherein 
it  is  sought  to  be  applied:  True  v.  Ranney, 
21  N.  11.  52;  53  Am.  Dec.  164. 

Ceremony  upon  the  high,  seas  for  the 
purpose  of  evading  the  statute,  held  illegal 
and  void:  Norman  v.  Norman,  121  Cal.  620; 
66  Am.  St.  Rep.  74;  the  rule  of  the  above 
section  does  not  apply  to  such  a  case.  The 
burden  of  proof  rests  upon  the  party  claim- 
ing the  validity  of  such  marriage  to  show 
that  it  was  administered  under  some  recog- 
nized law;  if  no  such  law  is  shown,  the  mar- 
riage will  be  invalid  if  in  violation  of  the 
law  of  the  domicile  of  the  parties:  Norman 
V.  Norman,  121  Cal.  620;  66  Am.  St.  Rep. 
74. 

Validity  of  foreign  divorces:  See  note 
to  sec.  91. 

Validity  of  marriage  by  residents  of 
state  in  violation  of  its  laws,  but  beyond  its 
boundaries:  See  60  Am.  St.  Rep.  941-947, 
note. 


ARTICLE  II. 


AUTHENTICATION  OF  MARRIAGD. 

Sec.  68.  Marriage,  how  solemnized. 

Sec.  69.  Marriage  license. 

Sec.  70.  By  whom  solemnized 

Sec.  71.  ^o  particular  form  of  solemnization. 

Sec.  72.  Substantial  requisites. 

Sec.  73.  Certificate  of  marriage. 

Sec.  74.  Certificate  to  parties  and  recorder. 

Sec.  75.  Declaration  of  marriage,  how  made. 

Sec.  76.  Declaration  to  contain  what. 

Sec.  77.  To  be  acknowledged  and  recorded. 

Sec.  78.  Action  between  the  parties  to  determine  validity. 

Sec.  79.  Marriage  without  license. 

Sec.  79a.  Members  of    particular  religious  denomioation. 

"68.  Marriage^  how  Bolemnized. 

Sec.  68.  Marriage  must  be  licensed,  solemnized,  authenticated,  and  recorded 
•as  provided  in  this  article;  but  noncompliance  with  its  provisions  by  others 
than  a  party  i6  a  marriage  does  not  invalidate  it  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Construction  of  statutes  concerning  considering  the  question  as  to  the  effect  of 
solemnization,  generally.— Bishop,  in  his  statutes  prescribing  certain  forms  of  sol- 
work  on  Marriage  and  Divorce,  section  283,     emni2ation,BayB:  "If  we  remember  that  mar- 
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riage  existed  before  statutes,  that  it  has 
ever  been  a  thing  to  be  favored  in  the  law, 
that  also  it  is  of  natural  right,  we  shall  see 
very  plainly  that  whatever  directions  a  stat- 
ute may  give  concerning  its  solemnization, 
it  should  be  held  good,  though  not  solem- 
nized according  to  its  directions.  Consequent- 
ly, the  doctrine  has  become  established  that 
a  marriage  good  at  the  common  law  is  good, 
notwithstanding  the  existence  of  any  stat- 
ute on  the  subject,  unless  the  statute  con- 
tains express  words  of  nullity.  This  rule  ap- 
plies not  only  to  the  statute  as  a  whole,  but 


to  the  several  parts  of  it;  so  that  if  it  de- 
clares the  marriage  void  for  noncompliance 
with  a  particular  provision,  it  is  good,  not- 
withstanding a  failure  to  comply  with  any 
other  provision.  This  rule,  like  most  other 
legal  rules  now  well  settled,  has  struggled 
against  some  doubts  and  uncertainties,  but 
it  seems  never  (unless  we  except  a  Massa- 
chusetts decision,  to  which  we  thaJl  pre's- 
ently  refer)  [Milford  v.  Worcester,  7  Mass. 
48]  to  have  been  discarded  in  actual  adju- 
dication." 
See  the  note  to  sec.  65. 


69.  Harriage  lioense. 

Sec.  69.  All  persons  about  to  be  joined  in  marriage  must  first  obtain  a 
license  therefor  from  the  county  clerk  of  the  county  in  which  the  marriage 
is  to  be  celebrated,  showing: 

1.  The  identity  of  the  parties; 

2.  Their  real  and  full  names  and  places  of  residence; 

3.  Their  ages,  if  minors,  or  that  they  are  over  the  ages  of  eighteen  and 
twenty-one  respectively,  if  adults; 

4.  If  the  male  is  under  the  age  of  twenty-one,  or  the  female  under  the  age 
of  eighteen  years,  the  consent  of  the  father,  mother,  or  guardian,  or  of  the 
one  having  charge  of  such  person,  if  such  consent  is  given;  or  that  such  non- 
aged person  has  been  previously,  but  is  not  at  the  time,  married.  For  the 
purpose  of  ascertaining  these  facts,  the  clerk  is  required  to  receive  affidavits 
or  to  examine  parties  and  witnesses  on  oath,  and  reduce  such  examination  to 
writing,  to  be  by  them  subscribed.  If  the  male  is  under  the  age  of  twenty- 
one  years,  or  the  female  under  the  age  of  eighteen,  and  such  person  has  not 
been  previously  married,  no  license  must  be  issued  by  the  clerk,  unless  the  con- 
sent in  writing  of  the  parents  of  the  person  under  age,  or  of  one  of  such 
parents,  or  of  his  or  her  guardian,  or  of  one  having  charge  of  such  person,  is 
presented  to  him;  and  such  consent  must  be  filed  by  the  clerk.  No  license 
must  be  issued  authorizing  the  marriage  of  a  white  person  with  a  negro,  mu- 
latto, or  mongolian.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Swearing  falsely  as  to  the  age  of  a  woman  the  accused  desired  to  marry  is  per- 
jury: People  v.  Kelly,  59  Cal.  372. 

70.  By  whom  solemnized. 

Sec.  70.    Marriage  may  be  solemnized  by  either  a  justice  of  the  supreme  ' 
court,  judge  of  the  superior  court,  a  justice  of  the  peace,  police  judge,  priest, 
or  minister  of  the  gospel  of  any  denomination.     [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 
Who    may    solemnize    marriage.— The     a  ministry  is  annexed,  according  to  the  can- 


Korth  Carolina  statute  admits  everyone  to 
be  a  minister  ivho,  in  the  view  of  his  own 
church,  has  the  cure  of  souls  by  the  minis- 
try of  the  Word,  and  any  of  the  sacraments 
of  God,  accordinsr  to  its  ecclesiastical  policy, 
implying  spiritual  authority  to  receive  or  de- 
ny any  desirous  to  be  partakers  thereof,  and 
to  administer  admonition  or  discipline  as  he 
may  deem  the  same  to  be  to  the  soul's 
health  of  the  person,  and  the  promotion  of 
godliness  among  the  people.    When  to  such 


ons  or  statutes  of  the  particular  church,  the 
faculty  of  performing  the  office  of  solem- 
nizing marriage,  the  qualification  of  the 
minister  is  sufficient:  State  v.  Bray,  13  Ired. 
280.  In  Connecticut  no  minister  has  a  right 
to  perform  the  marriage  ceremony  if  he  is 
not  an  ordained  minister,  and  settled  in  the 
work  of  the  ministry  in  some  place  In  the 
state:  Roberts  v.  State  Treasurer,  2  Hoot, 
381.  And  a  deacon  of  the  Methodist  Epis- 
copal church  licensed  to  preach,  and  actu- 
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ally  preaching  apon  a  circuit,  including  the 
town  in  which  he  dwells,  is  not  ''settled  in 
the  work  of  the  ministry"  within  the  mar- 
riage act:  Conn.  Stats.,  ed.  1808,  106,  c.  1, 
sec.  2;  Goshen  y.  Stonington,  4  Conn.  200; 
10  Am.  Bee.  121;  but  see  Kibbe  v.  An  tram, 
4  Conn.  134.  A  person  ordained  as  a  minister 
of  the  gospel,  according  to  the  form  ob- 
served in  the  Baptist  churches,  and  being 
afterward  engaged  by  two  Baptist  societies 
in  the  town  where  he  lives  to  preach  to  them 
alternately,  '*is  a  stated  and  ordained  min- 


ister of  the  gospel,'*  and  a  marriage  by  him 
is  valid:  Commonwealth  v.  Spooner,  1  Pick. 
235.  And  a  person  who  has  once  been  set 
apart  as  a  public  teacher  of  religion  accord- 
ing to  the  form  of  the  sect  to  which  he  be- 
longs is  an  "ordained  minister,"  and  wheth- 
er settled  over  any  society  or  not,  is  quali- 
fied to  solemnize  marriage  in  the  country 
where  he  has  his  ''permanent  residence": 
Londonderry  v.  Chester,  2  N.  H.  266;  9  Am. 
Dec.  61;  see  Pen.  Code,  sec.  359,  for  penalty 
for  solemnization  of  an  illegal  marriage. 


71.  No  particular  form  of  solemnization. 

Sec.  71.  No  particular  form  for  the  ceremony  of  marriage  is  required^  but  the 
parties  must  declare,  in  the  presence  of  the  person  solemnizing  the  marriage, 
that  they  take  each  other  as  husband  and  wife. 


Form  of  ceremony.— "No  particular  form 
of  words  is  essential  to  the  solemnization  of 
marriage  unless  the  statute  not  only  requires 
the  words  to  be  used,  but  declares  the  mar- 
riage to  be  null  where  they  are  not  used. 
It  is  sufficient  for  the  proper  person,  as  a 
minister  or  justice  of  the  peace,  to  be  pres- 
ent, and  take  cognizance  of  the  mutual  en- 
gagement of  the  parties  to  the  marital  rela- 
tion. But  if  such  person— so  it  was  held  in 
Massachusetts  [Milford  v.  Worcester,  7 
Mass.  48],  contrary  to  what  we  have  seen  to 
be  claimed  as  the  common-law  doctrine — 
does  not  consent  to  act  in  his  official  capac- 
ity, and  does  not  so  act,  though  he  is  pres- 


ent and  witnesses  their  mutual  undertaking, 
the  ceremony  has  no  other  effect  than  if 
witnessed  by  an  unauthorized  person,  l^et 
the  defect  would  not  vitiate  the  marriage 
unless  the  statute  contained  an  express 
clause  nullifying  all  marriages  not  celebrat- 
'cd  by  such  official  person":  1  Bishop  on  Mar^ 
riof^e  and  Divorce,  sec.  280. 

"No  contract  of  marriage,  if  otherwise 
duly  made,  shall  be  invalidated  for  want  of 
conformity  to  the  requirements  of  any  relig- 
ious sect":  Cal.  Const.  1879,  art.  XX,  sec. 
7;  80,  also,  art.  XI,  sec.  12,  former  cousti-* 
tutiou. 


72.  Substantial  requisites. 

Sec.  72.  The  person  solemnizing  a  marriage  must  first  require  the  presenta- 
tion of  the  marriage  license;  and  if  he  has  any  reason  to  doubt  the  correctness 
of  its  statement  of  facts,  he  must  first  satisfy  himself  of  its  correctness,  and  for 
that  purpose  he  may  administer  oaths  and  examine  the  parties  and  witnesses  in 
like  manner  as  the  county  clerk  does  before  issuing  the  license.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  186;  took  effect  July  1,  1874.] 

Necessity  of  licenBe.— Although  a  person  And  if  persons  are  married  by  a  minister, 
who  solemnizes  a  marriage  without  a  license 
is  subject  to  a  penalty,  the  marriage  is  not 
Toid:  Askew  ▼.  Dupree,  SO  Ga.  173;  State 
y.  Bobbins,  6  Ired.  23;  44  Am.  Dec.  64.  And 
in  the  District  of  Columbia,  a  marriage  cele- 
brated by  a  clergyman  in  facie  ecclesiae  ie 
not  invalid  for  want  of  a  marriage  license: 
Blackburn  ▼.  Crawfords,  8  WaU.  175.  The 
marriage  of  persons  without  a  license  is  to 
be  dealt  with  as  a  misdemeanor,  and  in  no 
other  manner:  White  t.  State,  4  Iowa,  449. 


the  license  being  obtained  from  an  improper 
county  does  not  make  the  marriage  void: 
Gatewood  ▼.  Tunk,  3  Bibb,  246. 

The  original  section,  thus  amended  at  the 
recommendation  of  the  code  examiners,  de- 
clared that  "the  person  solemnizing  a  mar- 
riage must  first  require  the  presentation  of 
the  marriage  license,  and  satisfy  himself 
that  it  substantially  conforms  to  section  69, 
and  that  the  facts  set  forth  in  it  are  true." 


73.  Certiflcate  of  marriage. 

Sec.  73.    The  person  solemnizing  a  marriage  must  make,  sign^  and  indorse 
upon,  or  attach  to,  the  license,  a  certificate,  showing: 

1.  The  fact,  time,  and  place  of  solemnization;  and, 

2.  The  names  and  places  of  residence  of  one  or  more  witnesses  to  the  cere- 
mony.    [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  187; 

took  effect  July  1,  1874.] 
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^alse  return,  penalty  for:  See  Pen.  Code,  code  examiners,  contained  an  additional  sub- 
sec.  3G0.  division,  as  follows:    'That   he  believes  the 

The  original  section,  amended  to  read  as  facts  stated  to  be  trne,  and  that  upon  due 

above  **at  the  suggestion  of  several  clergy-  inquiry  there  appears  to  be  no  impediment, 

men  of   San   Francisco,"    as  stated  by  the  to  the  marriage." 

74.  Certificate  to  parties  and  recorder. 

Sec.  74.    He  must,  within  thirty  days  after  the  marriage,  file  such  license 

and  certificate  with  the  county  recorder,  and  at  any  time,  while  they  remain 

in  his  possession,  he  must,  at  the  request  of  either  party,  make  and  deliver 

to  him  or  her,  a  certified  copy  thereof.     [Commissioners'  Amendment,  approved 

March  16,  1901;  took  effect  July  1,  1901.] 

Filing  certificates.— An  indictment  in  Ip-  months,  an    indictment   which    shows   that 

diana  alleged  that  the  defendant,  being  a  three  months  and  fourteen  days  had  elapsed 

justice  of  the  peace,  solenmized  a  marriage  cannot  be  sustained,  as  no  fine  could  be  im- 

and  neglected  to  file  in  the  clerk's  office,  for  posed  for  a  delay  of  less  than  a  full  month 

more  than  three  months  thereafter,  a  certifi-  from  the  expiration  of    the  three    months: 

cate  of    the  marriage.    It  was   pleaded    in  Kent  y.  State,  8  Blackf.  163.  And  such  a  stat- 

abatement  that  the  names  of  the  grand  jur^  ute  does  not  create  a  distinct   offenss  each 

ors  who  found  the  indictment  were  not  se-  month  if  after  the  expiration  of  three  months 

looted  by  the  county  board  at  their  May  ees-  the   officers    so    solemnizing   the    marriage- 

sion  from  the  list  of  taxable  persons,  and  shall  fail  to  file  such  certificate:    State  t.. 

it  was  held  that  the  indictment  was  good«  Pool,.  2  Ind.  227.    '*If  such  was  the  case, 

and  the  plea  bad:  State  y.  Gain,  6  Blackf.  the  prosecutor  could    not  be  permitted    to 

422.    And  in  Indiana,  where  the  statute  re-  proye  sereral  distinct    offenses  under    one 

quired    him  to  file    the    certificate    in  the  count":  State  t.  Pool,  2  Ind.  227. 

proper  office  within  three  months  after  the  Recording  of  the  certificate:  See  Pol.  Code» 

solemnization,  and  imposed  a  penalty  of  five  sec.  4235. 
'dollars  a  month   for  delay  after   the  three 

76.  Declaration  of  marriage,  how  made. 

[Section  76  was  repealed  by  act  approyed  March  26, 1895;  Stats.  1895,  p.  121; 
took  effect  sixty  days  from  March  26,  1895.] 
See  under  this  section.  Toon   v.  Huberty,  104  CaJ.  260. 

76.  Declaration,  to  contain  what. 

Sec.  76.  If  no  record  of  the  solemnization  of  a  marriage  heretofore  con- 
tracted be  known  to  exist,  the  parties  may  join  in  a  written  declaration  of  such 
marriage,  substantially  showing: 

1.  The  names,  ages,  and  residences  of  the  parties; 

2.  The  fact  of  marriage; 

3.  That  no  record  of  such  marriage  is  known  to  exist.     Such  declaration 

must  be  subscribed  by  the  parties  and  attested  by  at  least  three  witnesses. 

[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  187;  took  effect 

July  1,  1874.] 

Upon  a  contest  of  a  will,  where  marriage  there  is  no  solemnization  a  declaration  nn- 

of  the  proponent  with  the  decedent  was  in  der  this  section  must  be  made,  is  misleading 

i8£:iie,  an    instruction    to    the    jury    which  and  erroneous:  In  re  Ruffino^  il6  Cal.  304. 
would  lead  them  to  understand  that  where 

77.  To  be  acknowledged  and  recorded. 

Sec.  77.  Declarations  of  marriage  must  be  acknowledged  and  recorded  in 
like  manner  as  grants  of  real  property. 

Recorder  must  record:  See  Pol.  Code,  sec.   4235. 

78.  Action  between  the  parties  to  determine  validity. 

Sec.  78.  If  either  party  to  any  marriage  denies  the  same,  or  refuses  to  join 
in  a  declaration  thereof,  the  other  may  proceed,  by  action  in  the  superior 
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court,  to  have  the  validity  of  the  marriage  determined  and  declared.     [Amend- 
ment, approved  February  15,  1883;  Statutes  and  Amendments  1883,  3;  took 
effect  immediately.] 
This  amendment  simply  conformed    the  section  to  the  new  constitution. 

79.  Marriage  without  license. 

Sec.  79.  When  unmarried  persons,  not  minors,  have  been  living  together 
as  man  and  wife,  they  may,  without  a  license,  be  married  by  any  clergyman. 
A  certificate  of  such  marriage  must,  by  the  clergyman,  be  made  and  delivered 
to  the  parties,  and  recorded  upon  the  records  of  the  church  of  which  the  clergy- 
man is  a  representative.  No  other  record  need  be  made.  [New  section,  ap- 
proved February  6,  1878;  Amendments  1877-78,  75;  took  effect  from  passage.] 

79a.  Members  of  particular  religious  denomination. 

Sec.  79a.  The  provisions  of  this  chapter,  so  far  as  they  relate  to  the  solem- 
nizing of  marriages,  are  not  applicable  to  members  of  any  particular  religious 
denomination  having,  as  such,  any  peculiar  mode  of  entering  the  marriage  re- 
lation; but  such  marriages  must  be  declared,  as  provided  in  section  seventy- 
six,  and  be  acknowledged  and  recorded,  as  provided  in  section  seventy-seven. 
Where  a  marriage  is  declared  as  provided  in  said  section  seventy-six,  the  hus- 
band must  file  said  declaration  with  the  county  recorder  within  thirty  days  after 
such  marriage,  and  upon  receiving  the  same  the  county  recorder  must  record 
the  same;  and  if  the  husband  fails  to  make  such  declaration  and  file  the  same 
for  record,  as  herein  provided,  he  is  b'able  to  the  same  penalties  as  any  person 
authorized  to  solemnize  marriages,  who  fails  to  make  the  return  of  such  solemn- 
ization as  provided  by  law.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


AETICLE  III. 

JUDICIAL  DETERMINATION  OF  VOID  MARRIAGES. 

80.  Judicial  declaration  of  incestuons  or  void  marriage. 

Sec.  80.  Either  party  to  an  incestuous  or  void  marriage  may  proceed,  by 
action  in  the  superior  court,  to  have  the  same  so  declared.  [Amendment, 
approved  April  6,  1880;  Amendments  1880,  4  (Ban.  ed.  122);  took  effect  imme- 
diately.] 

This  article,  as  an  entirety,  was  added  to     Amendments  1875-76,  69;  took  effect  from 
the  ,CiTil  Code  by  act  of    March   15,  1876;     passage. 

CHAPTER  II. 

DIVORCE. 

Article  I.    Nullity 82 

n.    Dissolution 90 

III.     Causes  for  Denying  Divorce Ill 

rV.     General  Provisions 136 
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ARTICLE  L      '     • 

NULLITY. 

8ec.  82.  Grounds  for  annulment  of  marriage. 

Sec.  83.  Action,  nullity,  when  and  by  whom  commenced. 

Sec.  84.  Children  of   annulled  marriage. 

Sec.  85.  Custody  of  children. 

Sec.  86.  Effect  of  judgment  of  nullity. 

82.  Oroimdfl  for  anpulment  of  marriage. 

Sec.  82.  A  marriage  may  be  annulled  for  any  of  the  following  causes^  exist- 
ing at  the  time  of  the  marriage: 

1.  That  the  party  in  whose  behalf  it  is  sought  to  have  the  marriage  annulled 
was  under  the  age  of  legal  consent,  and  such  marriage  was  contracted  without 
the  consent  of  his  or  her  parents  or  guardian,  or  person  having  charge  of  him 
or  her;  unless,  after  attaining  the  age  of  consent,  such  party  for  any  time  freely 
cohabited  with  the  other  as  husband  or  wife; 

2.  That  the  former  husband  or  wife  of  either  party  was  living,  and  the  mar- 
riage with  such  former  husband  or  wife  was  then  in  force; 

3.  That  either  party  was  of  unsound  mind,  unless  such  party,  after  coming 
to  reason,  freely  cohabit  with  the  other  as  husband  or  wife; 

4.  That  the  consent  of  either  party  was  obtained  by  fraud,  unless  such  party 
afterward,  with  full  knowledge  of  the  facts  constituting  the  fraud,  freely  cohab- 
ited with  the  other  as  husband  or  wife; 

6.  That  the  consent  of  either  party  was  obtained  by  force,  unless  such  party 
afterward  freely  cohabited  with  the  other  as  husband  or  wife; 

6.  That  either  party  was,  at  the  time  of  marriage,  physically  incapable  of 
entering  into  the  married  state,  and  such  incapacity  continues,  and  appears  to 
be  incurable.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 
187;  took  effect  July  1,  1874.] 

Nullity  of  marriage.— "While  a  suit  for  the  interest  of  society,  aa  they  do  banns,  or 
nullity  follows  substantially  the  same  rules  the  procurement  of  a  license,  generally  for 
as  a  suit  for  divorce,  yet  it  cuts  deeper  into  better  publicity.  Such  consent  was  not  nee- 
the  soil  of  consequences  than  the  divorce  essary  at  the  common  law":  Schouler  on 
suit,  because  the  interests  and  rights  of  Domestic  Relations,  sec.  80.  "The  want  of 
third  persons  are  more  affected  by  it.  The  consent  of  parents  was.  in  the  language  of 
children  especially  have  their  legitimacy  or  the  ecclesiastical  law,  an  impedimentum  im- 
illegitin'*ncy  irrevocably  established  by  this  peditivum,  an  impediment  which  threw  an 
suit,  while  they  do  not  by  a  suit  for  divorce,  obstruction  in  the  way  of  the  celebration. 
Therefore  it  has  been  said  to  be  a  more  but  not  an  impedimentum  dirimens,  an  im- 
highly  privileged  suit,  and  it  excites  to  even  pediment  affecting  the  validity  of  the  mar- 
a  greater  degree  the  vigilance  and  caution  riage  once  solemnized":  1  Bishop  on  Mar- 
of  the  court.  Yet  where  a  case  is  sufficient-  riage  and  Divorce,  sec.  293.  The  common- 
ly made  out  the  court  has  no  discretion,  and  law  rules  as  to  the  want  of  age  are  stated 
it  must  proceed  to  the  sentence.  It  is  of  no  in  the  note  to  Gathings  t.  Williams,  44  Am. 
avail  that  the  defendant  is  innocent  of  any  Dec.  57. 

intent  to  do  wrong,  or  that  the  plaintiff  is  in  Bubd.  2.  Where  there  was  a  prior  ex- 
fact  the  more  guilty  party":  2  Bishop  on  istlng  marriage:  See  sec.  61,  subd.  2,  and 
Marriage  and  Divorce,  sec.  294.  note.    A  cause  of  action  to  annul  a  marriage 

Nullity  of  xnarriag^e,  when  decreed:  See  by  reason    of    a  former    marriage    of    the 

24  Am.  Rep.  453-455,  note.  plaintiff  to  one  who  is  still  alive  cannot  be 

Subd.     1.    Consent    of    parents.— **The  joined  with  a  cause  of  action  to  quiet  her 

consent  of  parents  and   guardians,   where  a  title  to  her  separate  property,  in  which  the 

party  is  under  the  age  of   legal   consent,   is  defendant  falsely  claims  an  interest:  Uhl  v. 

one  of  those  formalities  which  marriage  eel-  Uhl,  52  Cal.  250.    Where  the  plaintiff  sought 

ebration  acts   now   commonly   prescribe   in  a  divorce,  and  the  defendant  set  up  a  mar- 
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riage  earlier  in  date  than  his  marriage  to 
the  plalntifif,  and  asked  for  a  decree  of  nul- 
lity of  the  marriage*  it  was  held  the  plain- 
tiff was  not  entitled  to  the  divorce,  the  re- 
lation of  husband  and  wife  never  having 
existed,  and  that  the  defendant  was  entitled 
to  a  decree  of  nullity  as  prayed  for:  Finn  v. 
Finn.  62  How.  Pr.  83.  But  in  a  proceeding 
to  annul  a  marriage  on  the  ground  that  the 
wife  had  a  former  husband  living,  it  appear- 
ing that  the  wife  had  admitted  that  she 
knew  such  former  husband  was  living  when 
the  second  marriage  was  contracted,  it  was 
held  insufficient  to  warrant  a  decree  of  nul- 
lity, the  other  evidence  as  to  his  being  alive 
being  unsatisfactory:  Le  Brun  v.  Le  Brun, 
fi5  Md.  496.  For  other  authorities  on  this, 
«ee  the  note  to  Gathings  v.  Williams,  44 
Am.  Dec.  54.  The  fullest  opportunity  to  be 
heard  should  be  accorded  to  the  parties  in 
jin  action  for  annulment  of  marriage: 
Wadsworth  v.  Wads  worth,  81  Cal.  182;  15 
Am.  St.  Rep.  38.  See  Hunter  v.  Hunter, 
111  Cal.  261,  52  Am.  St.  Rep.  180,  where 
the  presumption  of  the  legality  of  the  sec- 
ond marriage  will  prevail  over  the  presump- 
tion of  the  continuance  of  life  of  the  first 
husband. 

Subd.  3.  Insanity.— A  marriage  is  not  to 
be  declared  void  because  of  the  mental  in- 
oapacity  of  one  of  the  parties,  except  upon 
the  clearest  and  most  definite  evidence,  and 
but  little  weight  should  be  given  to  the 
opinion  of  a  physician  who  did  not  at  the 
time  of  the  marriage  see  or  know  of  the 
mental  condition  of  the  party  claimed  to  be 
infiane:'  Slais  v.  Slais,  0  Mo.  App.  06.  A 
ralid  marriage  cannot  be  contracted  by  an 
insane  person,  nor  by  a  lunatic,  except  dur- 
ing a  lucid  interval,  since  he  cannot  con- 
sent to  any  contract;  but  mere  weakness  of 
intellect,  unless  it  amounts  to  derangement, 
is  not  sufllcient  to  avoid  the  marriage:  Raw- 
don  V.  Rawdon,  28  Ala.  565;  Crump  v.  Mor- 
gan, 3  Ired.  Eq.  91;  40  Am.  Dec.  447;  and 
the  same  degree  of  mind  which  will  enable 
a  party  to  make  a  valid  deed  or  will,  will  be 
sufficient  to  enable  him  to  contract  matri- 
mony: Atkinson  v.  Medford,  46  Me.  510; 
and  a  court  cannot  declare  a  marriage  null 
and  void  for  weakness  of  intellect  not 
amounting  to  idiocy  or  insanity:  Elzey  v. 
Elzey,  1  Houst.  306.  But  a  nmrriage,  if 
made  with  a  fool,  or  person  non  compos 
mentis,  is  absolutely  void:  Middleborough  v. 
Rochester,  12  Mass.  363;  True  v.  Ranney,  21 
N.  H.  52;  53  Am.  Dec.  164;  Foster  v.  Means, 
Spear  Eq.  560;  52  Am.  Dec.  332;  Cole  v. 
Cole,  5  Sneed,  57;  70  Am.  Dec.  275;  Doe 
V.  Roe,  1  Edm.  Sel.  Cas.  344;  Gathings  v. 
Williams,  5  Ired.  487;  44  Am.  Dec.  57;  so, 
also,  the  idiocy  of  a  party  also  makes  a  mar- 
riage void:  Johnson  v.  Kincade,  2  Ired.  Eq. 
70;  and  a  marriage  ceremony  performed 
while  one  of  the  parties  is  insane  from  de- 
lirium tremens  is  void:  Clement  v.  Matison, 
3  Rich.  83.  In  a  suit  for  a  nullification  for 
the  lunacy  of  one  of  the  parties  at  the  time 
of  the  marriage,  the  court  has  no  discre- 
tionary power  in  granting  or  refusing  the 
petition:  Cramp  r.  Morgan,  3  Ired.  Eq.  91; 


40  Am.  Dec.  447;  but  the  validity  of  such  a 
marriage  will  not  be  questioned  or  tried  col- 
laterally or  incidentally:  Williamson  v.  Will- 
iams, 3  Jones  Eq.  446;  Goshen  v.  Richmond, 
4  Allen,  458;  but  if  the  couple  lived  together 
as  man  and  wife  until  his  death,  the  valid- 
ity of  the  marriage  cannot  be  impugned  on 
the  ground  that  he  was  out  of  his  mind 
when  the  ceremony  was  performed:  Sabalot 
V.  Populus,  31  La.  Ann.  854.  Numerous 
other  authorities  on  this  point  are  referred 
to  in  the  note  to  Gathings  v.  Williams,  44 
Am.  Dec.  55. 

Subd.  4.  Fraud  in  obtaining  marriage; 
See  sec.  58,  and  note.  If  a  woman  be  with 
child  by  a  stranger  at  the  time  of  marriage, 
and  her  intended  husband  be  ignorant  there- 
of, the  fraud  vitiates  the  contract:  Baker  v. 
Baker,  13  Cal.  87;  Morris  v.  Morris,  Wright, 
680;  but  if  a  man,  after  having  sexual  in- 
tercourse with  a  woman,  marries  her,  on 
faith  in  her  assurance  that  she  is  not  preg- 
nant, the  fact  that  she  was  then  pregnant 
with  a  bastard  child  of  which  he  was  not 
the  father  is  not  a  ground  for  avoidance  of 
the  contract:  Crehore  v.  Crehore,  97  Mass. 
330;  93  Am.  Dec.  98;  Foss  v.  Foss.  12  Allen, 
26.  And  in  North  Carolina,  if  a  husband 
might  have  known  that  his  intended  wife 
was  pregnant,  lie  is  not  entitled  to  a  divorce: 
ScrojKgins  v.  Scroggins,  3  Dev.  535;  Barden 
V.  Barden,  3  Dev.  W8.  But  where  a  man 
was  induced  to  marry  a  woman  by  her  rep- 
resenting to  him  that  a  child  she  had  was 
his,  and  that  as  to  all  the  world  but  him 
she  was  virtuous,  and  after  the  marriage  he 
discovered  the  child  was  black,  it  was  held 
that  he  was. en  titled  to  a  divorce  if  the  color 
was  so  indistinct  as  to  mislead  ordinary  dili- 
gence or  the  child  had  been  kept  out  of 
sight:  Id.;  Scott  v.  Shufelt,  5  Paige,  43. 
See,  also,  Hoffman  v.  Hoffman,  30  Pa.  St. 
417.  Where  a  husband  represented  that 
his  former  wife  was  deceased,  when  in  re- 
ality she  was  living  and  he  had  been  di- 
vorced from  her,  it  was  held  that  these  rep- 
resentations, even  though  fraudulent,  and 
though  the  plaintiff  would  not  have  mar- 
ried him  had  she  known  the  truth,  furnished 
no  reason  for  granting  her  a  decree  declar- 
ing the  marriage  null:  Clarke  v.  Clarke,  11 
Abb.  Pr.  228.  Those  frauds  which  invali- 
date a  marriage  are  usually  such  as  nega- 
tive any  consent  to  be  married  at  all,  with- 
out reference  to  previous  inducements,  and 
are  commonly  duress,  surprise,  or  strata- 
gem in  procuring  the  marriage;  and  the 
fraud  must  be  nearly,  if  not  absolutely,  co- 
incident in  time  with  the  marriage,  and  op- 
erate to  destroy  that  intelligent  consent 
which  is  required  for  the  marriage  itself, 
rather  than  the  preliminary  engagement: 
Leavitt  v.  Leavitt,  13  Mich.  452. 

Concealment  of  pregnancy  as  ground 
for  annulment:  See  44  Am.  Rep.  104-106, 
note. 

Subd.  5.  Consent  obtained  by  force: 
See  sec.  58,  ante,  and  note. 

Subd.  6.  Physical  incapacity.—It  was 
held,  in  Smith  v.  Morehead,  6  Jones  Eq. 
360,  that  impotency  in  a  husband  did  not 
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render  a  marriage  by  him  void  ab  initio,  but 
only  voidable  by  sentence  of  sieparation,  and 
that  until  such  sentence  it  was  deemed  ynlid 
and  subsisting.  Impotency,  in  order  to  con- 
stitute a  ground  of  divorce,  must  exist  at  the 
time  of  the  marriage  and  be  incurable:  Bas- 
comb  V.  Bascomb,  25  N.  H.  267;  Devanbagh 
v.Devanbagh,5  Paige,  64;  6  Paige,  175;  same 
principle:  Keith  v.  Keith,  Wright,  518;  but 
see  Burtis  v.  Burtis,  Hopk.  Ch.  567,  14  Am. 
Bee.  5G3.  And  a  provision  for  annulling 
marriage  for  "physical  incapacity"  does  not 
include  cases  of  incapacity  resulting  from 


sickness:  Morrell  v.  Morrell,  17  Hun,  324. 
And  impotency  arising  from  idiocy  is  no 
ground  of  divorce  in  Vermont:  Norton  v. 
Norton,   2  Aik.   188. 

Annulment  of  marriage  for  want  of 
physical  capacity:  See  28  Am.  Dec.  440-451» 
note. 

PhTsical  incapacity  as  ground  for  di> 
vorce:  See  28  Am.  Defc.  446-451,  note. 

Venereal  disease  as  a  ground  for  annul- 
ment of  marriage:  See  Voudal  v.  Voudal, 
175  Mass.  383;  78  Am.  St.  Rep.  502;  Ryder 
V.  Ryder,  66  Vt.  158;  44  Am.  St.  Rep.  833. 


83.  Action  for  nullity,  when  and  by  whom  commenced. 

See,  83.  An  action  to  obtain  a  decree  of  nullity  of  marriage,  for  causes  men- 
tioned in  the  preceding  section,  must  be  commenced  within  the  periods  and  by 
the  parties  as  follows: 

1.  For  causes  mentioned  in  subdivision  one:  by  the  party  to  the  marriage 
who  was  married  under  the  age  of  legal  consent,  within  four  years  after  arriving 
at  the  age  of  consent;  or  by  a  parent,  guardian,  or  other  person  having  charge 
of  such  nonaged  male  or  female,  at  any  time  before  such  married  minor  has 
arrived  at  the  age  of  legal  consent; 

2.  For  causes  mentioned  in  subdivision  two:  by  either  party  during  the  life 
of  the  other,  or  by  such  former  husband  or  wife; 

3.  For  causes  mentione*d  in  subdivision  three:  by  the  party  injured,  or  rel- 
ative or  guardian  of  the  party  of  unsound  mind,  at  any  time  before  the  death 
of  either  party; 

4.  For  causes  mentioned  in  subdivision  four:  by  the  party  injured,  within 
four  years  after  the  discovery  of  the  facts  constituting  the  fraud; 

5.  For  causes  mentioned  in  subdivision  five:  by  the  injured  party,  within 
four  years  after  the  marriage; 

6.  For  causes  mentioned  in  subdivision  six:  by  the  injured  party,  within  four 
years  after  the  marriage.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  188;  took  effect  July  1,  1874.] 


Action  to  annul  maxriag^e.— The  statute 
(2  N.  Y.  Rev.  Stats.  133.  sec.  33),  providing 
that  a  suit  to  annul  marriage  for  physical 
incompetency  shall  be  brought  within  two 
years  from  the  solemnization  is  a  statute 
of  limitations,  to  which  applies  the  rule  that 
the  same  is  not  available  unless  pleaded: 
Kaiser  v.  Kaiser,  16  Hun,  602.  Davis,  P.  J., 


dissenting.  Bishop,  in  discussing  the  sub- 
ject of  statutes  limiting  the  penods  within 
which  suit  may  be  brought  says:  "A  stat- 
ute of  this  nature  is  an  absolute  bar.  The 
knowledge  of  the  offense  in  the  plaintiff's 
mind  is  matter  to  be  shown  by  the  defend- 
ant who  sets  up  such  a  statutory  bar":  2 
Bishop  on  Marriage  and  Divorce,  sec.  107. 


84.  Children  of  annulled  marriage. 

Sec.  84.  A  judgment  of  nullity  of  marriage  does  not  affect  the  legitimacy 
of  children  begotten  before  the  judgment.  [Commissioners*  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

impediment  to  her  marriage,  is  entitled  ti» 
all  the  rights  of  a  legitimate  heir  of  the 
mother:  Harrington  y.  Barfield,  30  La.  Ann. 
pt.  2.  1297.     By  the  Spanish  law.  children 


Children  of  nullified  marriage.— A  mar- 
riage legal  in  form,  but  void  by  reason  of 
some  impediment,  is  a  marriage  "null  in  law," 
and  the  children  are  legitimate:  See  Gra- 
ham V.  Bennett,  2  Cal.  503,  containing  a 
discussion  of  the  rights  and  liabilities  of 
such  children  and  of  their  parents.  A  child 
begotten  of  a  mother,  who  had  married  in 
good  faith,  and  before  any  doubt  had  arisen 
in  her  mind  as  to  the  existence  of  any  legal 


begotten  after  both  parties  know  with  cer- 
tainty of  the  existence  of  an  impediment 
to  their  marriage  are  illegitimate;  aliter,  as 
to  children  begotten  while  both  or  one  of 
the  parties  was  ignorant  of  such  impedi- 
ment, or  while  a  doubt  existed  in  the  mind 
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of  either  as  to  the  fnot  of  any  impedimeut:  Pratt  v.  Pratt,  5  Mo.  App.  539;  Lincecam 

Patton  T.  Philadelphia  and  New  Orleans,  1  t.  Lincecum,  3  Mo.  441. 
La.  Ann.  98.    As  to  construction  of  partic-         Legritixiiate  children,  who  are:  See  sees. 

olar  statntes  concerning  lo{;itimacy  of  chil-  193-195.    See,  also,  when  the  question  arises 

dren  where  the  marriage  is  a  nullity,  see  in  divorce  cases  for  adultery,  sees.  144,  145. 

86.  Custody  of  children. 

Sec.  85.  The  court  must  award  the  custody  of  the  children  of  a  marriage 
annulled  on  the  ground  of  fraud  or  force  to  the  innocent  parent^  and  may  alsa 
provide  for  their  education  and  maintenance  out  of  the  property  of  the  guilty 
party. 

Cnstody  of  children  in  divorce  causes:  See  sec.  138,  post. 

86.  Effect  of  judgment  of  nullity. 

Sec.  86.    A  judgment  of  nullity  of  marriage  rendered  itf  conclusive  only  aa 
against  the  parties  to  the  action  and  those  claiming  under  them. 
CondaslTeness  of  decree  for  divorce:   See  sec.  91,  post,  and  note. 


AETICLE  11. 

DISSOLUTION  OF  MARRIAGB. 

Bee.  00.    Marriage,  how  dissolved. 
Sec.  91.    Divorce,  effect  of  jadgment. 
Sec.  92.    Gronnds  for  divorce. 
Sec.  98.    Adnltery  defined. 
Sec.  94.  .Extreme  cruelty,  what. 
Sec.  96.    Desertion,  what. 
Sec.  96.    Desertion,  how  manifested. 

Sec.  97.    In  case  of  stratagem  or  frand,  who  commits  desertion. 
Sec.  98.    In  case  of  cruelty,  where  one  party  leaves  the  other,  who  commits  desertion. 
Sec.  99.    Separation  hy  consent  not  desertion. 
Sec.  100.    Separation,  when  becomes  desertion. 
Sec.  101.    Consent  to  separate  revocable. 

Sec.  102.    Desertion,  how  cured— Effect  of  refusing  condonation. 
^  Sec.  103.    Wife  must  abide  by  husband's  selection  of  home  or  it  is  desertion  on  her 

part. 
Sec.  104.    If  the  place  is  unfit,  and  wife  refuses  to  conform,  it  is  desertion  by  th» 

husband. 
Sec.  105.    Willful  neglect,  what. 
Sec.  106.    Habitual  intemperance,  what 
Sec.  107.    Habitual  intemperance  for  one  year. 

90.  Karriage,  how  dissolved. 

Sec.  90.    Marriage  is  dissolved  only: 

1.  By  the  death  of  one  of  the  parties;  or, 

2.  By  the  judgment  of  a  court  of  competent  jurisdiction  decreeing  a  divorce 
of  the  parties.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74^ 
189;  took  effect  July  1,  1874.] 

Jury  trial  in  divorce  causes  cannot  be     1  Bishop  on  Marriage  and  Dirorce,  sec.  21 

demanded  aa  a  constitutional  right:  Cassidy     ^^Jtf^'  ^,       ^ 

•   CM-     «    AA  r»«i    oiiA  Divorce,  action  for  at  instance  of  third 

V.  buliivan,  tH  i^ai.  ^mo.  ^^^^   ^^  ^^^^j.  ^^^^j^  ^^  ^^^  ^^  ^^  spouaes: 

History  of  the  law  of  divorce:  Consult     ge©  S2  Am.  Dec.  1&7-201,  note. 
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81.  Divorce,  effect  of  judgment. 

Sec.  91.  The  effect  of  a  judgment  decreeing  a  divorce  is  to  restore  the  parties 
to  the  state  of  unmarried  persons.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  189;  took  effect  July  1,  1874.] 

for  want  of  prosecation,  or  on  motion  of  the 


Effect  of  Judgment  of  divorce.— By  a 
decree  granting  a  divorce  a  yinculo,  the 
rights  of  the  parties  under  the  law  then 
in  force  are  fixed,  and  thenceforth  remain 
unchanged:  Whitsell  y.  Mills,  6  Ind.  229; 
from  the  time  of  the  decree  the  wife  owes 
no  marital  duties:  Forrest  v.  Forrest,  3 
Bosw.  GOl.  Under  Kentucky  statutes,  the 
wife  separated  by  a  decree  for  alimony 
may  make  binding  contracts:  Taylor  y. 
Simpson,  5  J.  J.  Marsh.  669;  but  a  diyoroe 
a  mensa  et  thoro  does  not  destroy  the  re- 
Uition  of  marriage  so  as  to  enable  the  wife 
thus  divorced  to  maintain  an  action  against 
her  husband:  Barber  v.  Barber,  1  Chand. 
280.  A  decree  of  divorce  a  vinculo  in  favor 
of  the  wife  defeats  and  determines  all  the 
rights  and  interests  of  her  husband  in  and 
to  her  lands,  and  restores  her  rights  pre- 
cisely as  her  husband's  death  would  have 
restored  them:  Boy  kin  v.  Rain,  28  Ala.  332; 
€5  Am.  Dec.  349;  Starr  y.  Pease,  8  Conn. 541; 
Wood  y.  Simmons,  20  Mo.  363;  and  a  lease 
by  the  husband  of  lands  held  in  right  of  his 
wife  cannot  inure  against  his  wife  after  a 
divorce  a  vinculo  as  evidence  of  lessee's 
right  of  possession,  but  only  of  his  right 
of  entry  for  emblements:  Grould  v.  Web- 
•ter,  1  Tyler,  409;  but  in  Barker  v.  Cobb,  36 
K.  H.  344,  it  was  held  that  a  divorce  did 
not,  ipso  facto,  cut  off  the  rights  of  the  hus- 
band in  the  real  estate  of  the  wife,  but  it 
required  the  decree  of  the  court  to  discum- 
ber  the  estate  from  the  husband^s  rights. 
A  divorced  woman  has  no  interest  as  sur- 
vivor in  the  estate  of  her  former  husband: 
Chenowith  v.  Chenowith,  14  Ind.  2;  McCaf- 
ferty  v.  McCaflPerty,  8  Blackf.  218;  Cunning- 
ham y.  Cunningham,  2  Tnd.  233.  And  a  wife 
divorced  for  her  fault  has  no  claim  to  dower 
by  virtue  of  the  former  marital  relation: 
McCraney  v.  McCraney,  5  Iowa,  232;  68  Am. 
Dec.  702;  but  if  the  husband's  adultery  was 
the  ground  of  the  divorce,  the  wife  is  not 
deprived  of  her  right  of  dower  in  his  real 
«8tate:  Wait  v.  Wait,  4  N.  Y.  95.  And  in 
North  Carolina  she  is  not  deprived  of  her 
last  year's  provision  by  her  adultery,  as  she 
is  of  her  dower:  Walters  v.  Jordan,  12  Ired. 
170. 

The  recitals  in  a  decree  of  divorce  are  con- 
clusive against  the  party  who  sought  it: 
Prescott  y»  Fisher,  22  111.  890;  but  a  decree 
dismissing  a  libel  filed  by  a  wife  against 
her  husband,  after  having  left  his  house,  for 
a  divorce  from  bed  and  board  for  extreme 
cruelty,  is  not  conclusive  evidence  of  her 
having  unjnetifiably  left  his  house,  in  an 
action  by  a  third  person  against  him  for 
necessaries  furnished  the  wife:  Burden  v. 
Shannon,  3  Gray,  387.  A  decree  dismissing 
a  libel  for  divorce  upon  a  hearing  of  the 
merits  is  a  bar  to  any  future  libel  for  the 
aamo. cause;  otherwise,  if  the  libel  is  dis- 
missed for  defect  of  proper  allegations,  or 


libelant:  Brown  v.  Brown,  37  N.  H.  536;  75 
Am.  Dec.  154;  see  Vance  v.  Vance,  17  Me. 
203.  A  judgment  upon  the  merits  dismiss- 
ing a  libel  for  divorce  from  bed  and  board 
on  the  ground  of  cruelty,  is  a  bar  to  a  sub- 
sequent libel,  filed  after  five  years,  for  a  di- 
vorce from  the  bonds  of  matrimony  for  the 
same  cause;  although  there  is  evidence  of 
other  acts  of  cruelty  previous  to  the  former 
libel  than  those  testified  to  at  the  trial: 
Fera  v.  Fera,  98  Mass.  155;  see  Vinsant  v. 
Vinaant,  49  Iowa,  639;  but  where,  in  a 
wife's  action  for  separation  seven  years 
after  it  was  instituted,  an  order  was  made 
allowing  an  amendment  of  the  complaint, 
changing  it  to  a  suit  for  an  absolute  divorce, 
and  this  without  personal  notice  to  the 
husband,  though  her  application  showed 
that  she  knew  his  whereabouts,  the  divbrce 
granted  on  such  amendment  must  be  set 
aside:  Robertson  v.  Robertson,  9  Daly,  44; 
but  it  was  held  that  the  Nebraska  statute, 
section  536,  which  provides  for  opening 
judgments  rendered  upon  constructiTe  ser- 
vice had  no  application  to  actions  for  di- 
vorce: O'Connell  v.  O'Connell,  10  Neb.  390. 
A  judgment '  of  divorce  against  a  wife, 
where  the  appearance  of  an  attorney  was 
without  her  knowledge  or  consent,,  is  not 
void,  but  voidable  at  her  instance,  and  it 
cannot  be  attacked  by  her  husband  or  his 
grantee:  Elliott  v.  Wohlfrom,  55  Cal.  384. 
An  unexcused  delay  of  nine  years,  and  un- 
til after  the  death  of  the  other  party,  in 
attacking  a  decree  of  divorce,  is  fatal  to  a 
proceeding  to  set  it  aside  for  the  purpose 
of  obtaining  an  interest  in  the  decedent's 
estate:  Zoellner  v.  Zoellner,  46  Mich.  511; 
but  upon  a  sufllcient  cause  shown,  a  decree 
of  divorce  may  be  racated,  although  the 
libelant  is  dead,  and  more  than  twelve 
years  have  elapsed  since  the  decree  was 
made:  Fidelity  Ins.  Co.'s  Appeal,  98  Pa.  St. 
242b  As  to  when  a  decree  of  divorce  will 
or  will  not  be  set  aside  on  the  ground  of 
fraud,  see  Ruger  v.  Heckel,  85  N.  Y.  483; 
21  Hiin.  489;  Simons  v.  Simons,  47  Mich. 
253;  Webster  v.  Webster,  54  Iowa,  153; 
Wanamaker  v.  Wanamaker,  10  Phila.  466; 
Gettys  T.  Gettys,  3  Lea,  260.  31  Am.  ilep. 
637;  De  Graw  v.  De  Graw,  7  Mo.  App.  121. 

Parol  testimony  is  not  admissible  to 
change  the  terms  of  a  decree  of  divorce,  or 
vary  the  rights  of  the  parties  thereunder: 
WUson  V.  Wilson,  45  Cal.  399. 

In  the  absence  of  a  statement  in  the  de- 
cree that  the  parties  are  divorced  a  vinculo, 
it  does  not  make  the  divorce  one  simply  a 
mensa  et  thoro;  the  word  "dirorced"  is  to 
be  taken  in  its  broad  sense:  Miller  v.  Miller, 
33  Cal.  353.  Courts  of  California  have  no 
authority  to  grant  divorce  a  mensa  et  thoro: 
Hagle  V.  Hagle.  74  Cal.  608. 

Foreign  divorces,  validity  of:  See  note 
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to  Tolen  t.  Tolen.  21  Am.  Dec.  747.  A 
divorce  obtained  in  another  state  asrainst  a 
nonresident,  for  whom  an  attorney  appeared 
without  authority,  is  voidable:  Elliott  v. 
Wohlfrom,  55  Cal.  884.  See  Estate  of 
Jame^,  99    Cal.  374,  37  Am.  St.  Bep.  60, 


where  the  subject  of  divorces  between  citi- 
zens of  different  states  is  treated. 

Second  marriage.— The  court,  on  decree- 
ing a  dissolution  of  the ,  marriage,  has  no 
power  to  impose  restrictions  upon  a  second 
marriage  of  either  party:  Barber  y.  Barber^ 
16  Cal.  378. 


88.  Oronndfl  for  divorce. 

Sec.  92.    Divorces  may  be  granted  for  any  of  the  following  causes: 

1.  Adultery; 

2.  Extreme  cruelty; 

3.  Willful  desertion; 

4.  Willful  neglect; 

5.  Habitual  intemperance; 

6.  Conviction  of  -felony.     [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  189;  took  effect  July  1,  1874.] 

Statatory  causes  of  divorce:  See  65  Am. 
Dec.  708-726,  note. 

Pleading  in  dlTorcs  causes.— Ordinary 
roles  of  pleading  are  not  rendered  by  statute 
any  the  less  necessary  to  be  observed  in 
divorce  causes:  Conant  v.  Conant,  10  Cal. 
249.  In  fact,  nothing  can  be  taken  by  ad- 
mission or  default:  Conant  v.  Conant,  10 
Cal.  249;  tl^e  object  being  to  prevent  col- 
lusion. But  it  seems  that  the  marriage  may 
be  admitted:  Fox  v.  Fox,  25  Cal.  587. 

Besidence  and  marriage.— The  plaintiff 
must  aver  and  prove  the  residence  in  good 
faith  during  the  statutory  period,  whether 
denied  or  not:  Bennett  v.  Bennett,  28  Cal. 
599;  Coulthurst  V.  Coulthurst,  58  Cal.  239; 
Maxwell  v.  Maxwell,  53  Ind.  363;  Powell 
V.  Powell,  53  Ind.  513;  Huston  v.  Huston,  63 
Me.  184;  Bums  v.  Burns,  13  Fla.  369;  must 
allege  and  proira  the  marriage:  Haskell  v. 
Haskell,  54  Cal.  262;  Coulthurst  v.  Coul- 
thurst, 58  Cal.  239;  Brinkley  v.  Brinkley,  50 
N.  Y.  184,  193;  10  Am.  Rep.  460;  Collins 
V.  Collins,  80  N.  Y.  1;  2  Bishop  on  Marriage 
and  Divorce,  sec.  262;  Stewart  on  Marriage 
and  Divorce,  sec.  354. 

Residence  and  marriage  are  essential  ele- 
ments of  the  cause  of  action  in  suits  for 
divorce,  and  if  several  causes  of  action  are 
set  up  in  the  same  complaint  for  a  divorce, 
each  count  must  contain  all  the  facts  neces- 
sary to  constitute  a  cause  of  action,  or  must 
make  allegations  in  prior  counts  a  part 
thereof  by  special  reference:  Haskell  v.  Has- 
kell, 54  CaK  262.  But  it  seems  from  the 
same  decision  that  even  a  reference  will  be 
insufficient  if  the  matters  thus  sought  to  be 
made  a  part  of  a  count  relate  to  the  grava- 
men of  the  action.  The  necessity  of  making 
each  cause  of  action  complete  in  proceed- 
ings for  divorce  is  further  illustrated  by  the 
filing  a  cross-complaint  praying  a  divorce 
on  the  ground  of  the  plaintiff's  cruelty.  De- 
fendant pleaded  the  cruelty,  but  omitted  to 
allege  marriage  and  residence.  The  omis- 
sion rendered  the  pleading  materially  de- 
fective; it  comld  not  be  helped  out  by  aver- 


ments in  other  pleadings  in  the  cause:  Coul- 
thurst V.  Coulthuifet,  58  Cal.  239. 

Grounds  of  divorce.— In  alleging  adul- 
tery of  the  defendant,  it  should  be  charged 
with  reasonable  certainty  as  to  time  and 
place,  so  that  the  defendant  may  be  pre- 
pared to  meet  it:  Conant  v.  Conant,  10  Cal. 
249;  70  Am.  Dec.  717;  to  allege  adultery 
committed  *'at  the  city  of  San  Francisco,  at 
divers  times  with  persons  to  the  plaintiff  un- 
known," is  demurrable^  but  an  objection 
waived  by  not  demurring:  Conant  y.  Conant, 
10  Cal.  249;  70  Am.  Dec.  717.  And  see 
Stewart  on  Marriage  and  Divorce,  sec.  244. 

Adultery,  allegation  of:  See  84  Am. 
Dec.  168,  note. 

Where  the  application  for  divorce  is  made 
on  the  ground  of  willful  neglect,  it  will  not 
be  sufficient  to  allege  simply  "willful  neg- 
lect," as  section  105  of  the  Civil  Code  con- 
tains a  statement  of  two  sets  of  facts  differ- 
ing from  each  other  included  in  that  ex- 
pression, and  the  use  of  this  general  term 
does  Hot,  therefore,  inform  the  defendant  of 
the  ultimate  facts  on  which  the  plaintiff  re- 
lies: Devoe  v.  Devoe,  51  Cal.  543.  Such  a 
complaint  would  be  bad  on  general  demur- 
rer: Devoe  v.  Devoe,  61  Cal.  543.  If  the 
willful  neglect  urged  is  the  failure  of  the 
husband  to  provide  necessaries,  he  having 
the  ability  to  do  so,  it  must  affirmatively 
appear  in  the  complaint  that  he  was  the 
owner  of  sufficient  property  to  provide  the 
necessaries  of  life  and  neglected  so  to  do: 
Washburn  v.  Washburn,  9  Cal.  476.  Each 
count  in  complaint  in  divorce  must  be  com- 
plete in  itself,  and  any  uncertainty  in  either 
Count  should  be  taken  advantage  of  on  de- 
murrer: Reading  v.  Reading,  96  Cal.  4. 

Commiinity  property.—In  the  absence 
of  an  allegation  in  the  complaint  that  there 
is  community  property,  the  presumption 
would  be  that  there  is  none:  Kasha w  v. 
Eashaw,  3  Cal.  312;  and  see  Dye  v.  Dye,  11 
Cal.  163.  It  is  proper  to  declare  in  what 
the  common  property  consists,  and  its  value: 
Kashaw  v.  Kashaw,  3  Cal.  312.    An  objcc- 
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tion  that  such  community  property  is  not 
sufficiently  described  must  be  raised  by  de- 
murrer or  it  will  be  waited:  Gimmy  y. 
Oimmy.  22  Gal.  633. 

Demurrer  .—While  the  design  of  the  code 
is  to  prevent  collusive  divorces  (see  sec.  130), 
and  requires  proof  of  the  facts  essential  to 
warrant  a  decree,  yet  there  are  some  facts 
not  goin^  to  the  gravamen  of  the  action,  a 
faulty  pleading  of  which  must  be  objected 
to  by  demurrer  or  the  objection  will  be 
waived.  For  example,  an  insufficient  de- 
scription of  alleged  community  property: 
Gimmy  v.  Gimmy,  22  Cal.  633.  So,  also, 
the  insufficient  pleading  of  matters  vital  to 
the  action  may  be  waived,  if  the  facts  them- 
selves are  alleged,  and  the  fault  is  in  the 
manner  only  of  setting  them  out.  Thus 
adultery  must  be  pleaded  with  reasonable 
certainty  as  to  time  and  place,  but  if  these 
specifications  are  not  made,  the  want  of 
fullness  in  this  particular  will  be  waived, 
if  not  pointed  out  by  demurrer:  Conant  v. 
Conant,  10  Cal.  249;  70  Am.  Dec.  717. 

A  demurrer  interposed  generally  to  the 
whole  complaint,  which  contains  more  than 
one  count,  will  be  overruled,  if  either  count 
is  good:  Cassidy  v.  Cassidy,  63  Cal.  352. 

Jury  trial.— The  constitutional  guaranty 
in  regard  to  the  right  to  trial  by  jury  applies 
only  to  those  cases  where  that  right  existed 
at  common  law,  and  does  not  extend  to  di- 

83.  Adultery  defined. 

Sec.  93.    Adultery  is  the  voluntary 
with,  a  person  other  than  the  offender's 

Adultery,  what  is:  See  32  Am.  Dec.  347- 
364,  note. 

Adultery  as  ground  for  divorce.— "Adul- 
tery is  almost  universally,  in  this  country,  a 
ground  of  divorce  from  the  bond  of  matri- 
mony. It  is  the  voluntary  sexual  intercourse 
of  one  of  the  married  parties  with  a  person 

other  than  the  husband  or  wife The 

offense  which  leads  to  the  remedy  of  divorce 
<;an,  of  course,  be  committed  only  by  a 
married  person;  and  it  is  immaterial  whether 
the  particeps  criminis  is  married  or  single"; 
1  Bishop  on  Marriage  and  Divorce,  sec.  703. 
A  divorce  a  vinculo,  though  adultery  be  fully 
proved,  is  not  granted  of  course  in  all  cases: 
Williamson  v.  Williamson,  1  Johns.  Oh.  488. 
If  it  was  committed  by  a  wife  while  she  was 
insane,  it  would  be  no  ground  for  divorce  on 
the  application  of  the  husband:  Wray  v. 
Vray,  19  Ala.  522.  And  a  wife  who  has 
willfully  and  utterly  deserted  her. husband 
for  a  period  of  five  years,  without  fault  on 
his  part  during  that  time,  cannot  maintain 
a  libel  for  divorce  against  him  on  account 
of  his  subsequent  adultery:  Hall  v.  Hall,  4 
Allen,  39;  nor  can  the  adultery  of  a  wife,  com- 
mitted by  her  after  a  separation  caused  by 
the  default  of  her  husband,  avail  him  to  dis- 
solve the  bonds  of  matrimony,  in  North  Car- 
olina: Tew  V.  Tew,  80  N.  C.  316;  30  Am.  Kep. 
84;  and  in  the  same  state  it  was  held  that 
where  a  husband  and  wife  are  living  in  a 
voluntary  state  of  separation,  the  court  may 


vorce  causes:  Cassidy  v.   Sullivan,   64  Cal. 
266.    See  Cleghorn  v.  Qeghom,  66  Cal.  309. 

I^din^B:  See  generally  upon  this  topic. 
Code  Civ.  Proc,  sec.  631  et  seq.  The  find- 
ings must  respond  to  all  the  material  issues 
made  by  the  pleadings:  Cassidy  v.  Cassidy, 
63  Cal.  352.  And  the  court  must  find  upon 
the  issue  raised  by  the  recriminatory  plead- 
ing: Cassidy  v.  Cassidy,  63  Cal.  352.  To  find 
that  "all  the  material  allegations  set  forth 
in  plaintiff's  complaint  are  sustained  and 
proved  by  the  evidence*'  will  not  uphold  a 
judgment.  The  appellate  court  cannot  de- 
termine what  the  trial  court  deemed  "mate- 
rial": Cassidy  v.  Cassidy,  63  Cal.  352. 

A  finding  that  the  defendant  has  been  guil- 
ty of  willful  neglect  by  failing  "to  provide 
for  the  plaintiff  the  common  necessaries  of 
life,  he  having  the  ability  to  do  so,"  is  not 
responsive  to  a  complaint  alleging  willful 
neglect  in  not  providing  the  common  neces- 
saries of  life  "by  reason  of  profligacy  and 
dissipation":  Devoe  v.  Devoe,  51  Cal.  543. 

In  a  proceeding  for  divorce  on  the  ground 
of  habitual  intemperance,  a  new  trial  will 
be  ordered  if  there  is  no  finding  that 
the  habitual  intemperance  continued  for  a 
year:  Dunn  y.  Dunn,  62  Cal.  176. 

Alimony:  See  sec.  136   et  seq.,  post 

Community  property,  and  its  disposition 
under    proceedings    for    divorce:  Sec    141 
et  seq.,  post. 

sexual  intercourse  of  a  married  person 

husband  oj  wife. 

grant  a  divorce  from  bed  and  board  for  the 
cause  of  adultery,  during  such  separation, 
but  in  no  case  would  they  decree  a  divorce 
a  vinculo  under  such  circumstances  unless 
she  alleged  and  proved,  on  the  trial  of  issues 
under  her  petition,  that  she  was  compelled 
to  such  separation  by  the  violent  or  outra- 
geous conduct  of  her  husband,  in  which  case 
it  should  be  deemed  that  he  separated  him- 
self from  her:  Wood  v.  Wood,  5  Ired.  674; 
and  see  Moss  v.  Moss,  2  Ired.  55.  And 
,  where  the  husband  had  absented  himself  for 
more  than  five  years  without  being  known 
by  her  to  be  living  within  that  time,  a  mar- 
riage by  her,  with  cohabitation  accordingly, 
is  not,  under  the  statute,  such  adultery  as 
will  authorize  a  divorce  in  New  York:  Val- 
leau  V.  Valleau,  5  Paige,  207.  After  con- 
donation of  the  adultery  of  a  husband,  if 
he  should  be  convicted  of  a  felony,  the  right 
of  the  wife  to  site  for  divorce  on  the  ground 
of  adultery  is  revived:  Hoffmire  v.  Hoffmire, 
3  Edw.  Ch.  173.  And  where  a  husband  was 
guilty  of  adultery,  but  had  been  forgiven  for 
years,  he  should  not  be  thereby  compelled 
to  submit,  vrithout  redress,  to  the  faitlUess- 
ness  and  unrestrained  profligacy  of  his  wife: 
Jones  V.  Jones,  18  N.  J.  Eq.  33;  90  Am.  Dec. 
607.  The  plaintiff,  in  an  action  for  divorce 
on  the  ground  of  adultery,  may  bring  a  sec- 
ond action  for  a  divorce  for  subsequent  acts 
of  adultery  with  the  person  with  whom  the 
defendant  is  charged  with  adultery  in  the 
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^rst  action;  although  he  might  hare  resorted 
to  a  sapplementary  complaint  ia  the  first  ac- 
tion, he  is  not  compelled  to  do  so:  Cordier 
T.  Cordier,  26  How.  Pr.  187.  See  Kilbum 
▼.  KUbnm,  89  Cal.  46;  23  Am.  St.  Rep.  447. 


Adultery  and  unchastity  as  grounds  for 
divorce:  See  65  Am.  St.  Rep.  80-82,  note. 

Communication  of  venereal  disease:  See  65 
Am.  St.  Rep.  82,  note. 


94.  Extreme  omelty,  what. 

Sec.  94.  ExtreiDje  cruelty  is  the  wrongful  infliction  of  grievous  bodily  in- 
jury or  grievous  mental  suifering  upon  the  other  by  one  party  to  the  mar- 
riage. [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 


Cruelty  aa  a  groTind  for  divorce  is  such 
-conduct  in  one  of  the  married  parties  as 
renders  further  cohabitation  dangerous  to 
the  physical  safety  of  the  other,  or  creates 
in  the  other  such  reasonable  apprehensions 
of  bodily  harm  as  naturally  interfere  with 
the  discharge  of  marital  duties:  Powelson  t. 
Powelson,  22  Cal.  358.  The  extreme  cruelty 
in  our  divorce  act  means  the  same  thing:  as 
the  saevitia  or  cruelty  of  the  English  ecclesi- 
4i8tical  courts;  it  may  be  defined  generally 
to  be  any  conduct  in  one  of  the  married 
parties  which  furnishes  reasonable  appre- 
hension that  the  continuance  of  the  cohabi- 
tation would  be  attended  with  bodily  harm 
to  the  other;  courts  grant  dirorces  in  such 
■cases  not  to  punish  an  offense  already  com- 
mittedy  but  to  relieve  the  complaining  party 
•of  apprehended  danger,  and  the  divorce  may 
foUow  even  in  the  absence  of  any  actual 
violence;  but  if  there  has  been  actual  vio- 
lence, it  must  be  attended  with  danger  to 
life,  limb,  or  health,  or  be  such  as  to  cause 
reasonable  apprehension  of  future  danger: 
Morris  v.  Morris,  14  Cal.  76;  73  Am.  Dec. 
-615.  Any  conduct  sufficiently  aggravated 
to  produce  ill-health  or  bodily  pain,  though 
-operating  primarily  upon  the  mind  only,  is 
legal  cruelty;  and  where  it  appears  that  the 
defendant  was  in  the  habit  of  using  toward 
his  wife  vile  and  abusive  language,  falsely 
-charging  her  with  adultery,  and  that  she 
was  a  weak,  nervous  woman,  and  modest  in 
her  disposition,  and  that  the  conduct  of  the 
defendant  caused  her  much  mental  sufi5er- 
ing,  producing  fits  of  illness,  and  threaten- 
ing permanent  injury  to  her  health,  she  is 
entitled  to  a  divorce  on  the  ground  of  ex- 
treme cruelty:  Powelson  v.  Powelson,  22 
•Cal.  358;  Kelly  v.  Kelly,  18  Nev.  49;  51  Am. 
Rep.  732.  And  if  a  husband  on  more  than 
one  occasion  inflicts  violence  upon  the  per- 
son of  his  wife  so  that  the  marks  thereof 
remain,  he  is  guilty  of  extreme  cruelty, 
which  is  not  excused  by  the  fact  that  his 
wife  has  a  bad  temper  and  scolds  the  hus- 
band: Eidenmuller  v.  Eidenmuller,  37  Cal. 
-96^:  but  a  divorce  for  this  ground  is  not  gen- 
erally granted  when  the  cruelty  is  caused  by 
the  misconduct  of  the  wife  who  applies: 
-Johnson  t.  Johnson,  14  Cal.  459.  See,  as  to 
misconduct  of  plaintiff  as  a  provocation  of 
the  defendant's  conduct,  the  note  to  Pierce 
T.  Pierce,  15  Am'.  Dec.  210.  Adultery  or 
habitual  intemperance  do  not  in  a  legal 
sense  constitute  extreme  cruelty,  but  the 
latter  is  different  from  any  other  cause 
•of  divorce,  and  constitutes  a  separate  and 
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distinct  cause  of  action:  Haskell  v.  Has- 
kell, 54  Cal.  262.  The  acts  of  cruelty  need 
not  be  persistent,  nor  become  a  fixed  habit, 
before  relief  and  safety  can  be  had  by  di- 
vorce: Mahone  v.  Mahone,  19  Cal.  626;  81 
Am.  Dec.  91;  as  to  the  sufficiency  of  evi- 
dence to  establish  extreme  cruelty,  see 
Matthai  v.  Matthai,  49  Cal.  90,  and  Christie 
V.  Christie,  53  Cal.  26. 

The  subject  of  cruelty  as  a  ground  of  di- 
vorce, and  the  cases,  English  and  American, 
are  cited  in  a  note  to  Poor  v.  Poor,  8  N.  H. 
307;  29  Am.  Dec.  664. 

It  is  not  extreme  cruelty  on  the  part  of 
the  wife  to  abandon  her  husband,  go  to  Ger- 
many for  the  purpose  of  studying  painting, 
and  remain  away  four  months:  Smith  v. 
Smith,  62  Cal.  466. 

In  an  action  for  a  divorce  upon  the  ground 
of  extreme  cruelty,  the  case  must  be  deter- 
mined upon  its  own  peculiar  circumstances. 
Just  what  acts  constitute  extreme  cruelty 
cannot  be  precisely  determined:  Fleming  v. 
Fleming,  95  Cal.  430;  Barnes  v.  Barnes,  95 
Cal.  171.  Extreme  cruelty,  whether  effected 
by  physical  violence,  or  by  ill-treatment  op- 
erating primarily  upon  the  mind,  is  limited 
to  such  treatment  and  conduct  as  produce 
bodily  harm  or  ill-health,  or  furnish  reason- 
able apprehension  that  further  cohabitation 
would  endanger  the  life  or  physical  health 
of  the  complaining  party:  Waldron  v.  Wal- 
droh,  85  Cal.  251. 

The  case  of  Waldron  v.  Waldron,  above 
cited,  has  been  expressly  disapproved  in 
Barnes  v.  Barnes,  95  Cal.  171,  which  case 
establishes  the  rule  that  it  is  not  necessary 
for  a  divorce  on  the  ground  of  extreme  cru- 
elty, that  the  treatment  complained  of  had 
an  injurious  effect  upon  the  health  of  the 
plaintiff.  Any  unjustifiable  conduct  upon 
the  part  of  either  spouse,  which  so  grievous- 
ly wounds  the  feelings  of  the  other,  or  so 
utterly  destroys  the  peace  of  mind  of  the 
other  as  to  seriously  impair  the  health,  or 
such  as  utterly  destroys  the  legitimate  ends 
and  objects  of  matrimony,  constitutes  ex- 
treme cruelty:  Barnes  v.  Barnes,  95  Cal.  171. 
See  De  Haley  v.  Haley,  74  Cal.  480;  5  Am. 
St.  Rep.  460;  Valensin  v.  Valensin,  73  Cal. 
106;  Smith  v.  Smith,  119  Cal.  183,  187. 
What  is  a  sufficient  statement  of  conclu- 
sions of  law  in  the  findings  in  a  divoroe 
suit  on  this  ground:  See  Smith  v.  Smith,  119 
Cal.  183. 

Evidence.— Declarations  of  the  wife  made 
in  the  presence  of  her  husband  and  of  a  wit- 
ness, as  to  acts  of  ill-treatment  and  cruelty 
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toward  her  by  h«r  husband,  and  his  conduct 
and  declarations  in  response  thereto,  are 
proper  evidence:  Rose  t.  Rose,  112  CaL  841. 

Cruelty  as  finroond  for  divorce:  See  29 
Am.  Dec.  074-679,  note:  73  Am.  Dec.  619- 
631,  note;  12  Am.  St.  Rep.  877,  878,  note; 
65  Am.  St.  Rep.  69-83,  note. 


Use  of  profane  and  indecent  language 
may  be  cruelty:  See  40  Am.  Rep.  463-465, 
note. 

Pleading^.— In  an  action  for  diTorce  under 
this  section,  grievous  bodily  injury  or  griev- 
ous mental  suffering,  which  is  the  ultimate 
fact,  must  be  pleaded:  Smith  v.  Smith,  124 
Cal.  651. 


86.  Desertion,  what. 

Sec.  95.    Willful  desertion  is  the  voluntary  separation  of  one  of  the  married 
parties  from  the  other  with  intent  to  desert. 


Desertion  aa  spround  for  divorce:  See  19 
Am.  St.  Rep.  433,  434,  note. 

Willful  desertion.— Desertion  consists  of 
an  actual  cessation  of  matrimonial  cohabita- 
tion between  the  parties,  coupled  with  the 
intent  to  desert  In  the  mind  of  the  offend- 
ing party:  Hardenberg  v.  Hardenberg,  14 
Cal.  664;  Morrison  v.  Morrison,  20  Cal.  431; 
Latham  v.  Latham,  30  Gratt.  807;  Stein  v. 
Stem,  5  Colo.  65.  To  establish  it,  three 
things  must  be  proved:  1.  Cessation  of  co- 
habitation; 2.  An  intention  in  the  mind  of 
the  defendant  to  desert;  and  3.  That  the 
desertion  was  against  the  will  of  the  com- 
plainant: Sergent  v.  Sergent,  33  N.  J.  £q. 
204;  Carey  v.  Carey,  73  Cal.  630;  Hagle  v. 
Hagle,  74  Cal.  608.  "Willful  desertion" 
signifies  an  intentional  desertion,  and  does 
not  imply  mnlice:  Benkert  v.  Benkert,  32 
Cal.  467.  And  to  constitute  desertion  on  her 
part,  she  must  absent  herself  from  her  hus- 
band of  her  own  accord,  without  bin  con- 
sent, and  against  his  will:  Moores  v.  Moores, 
16  N.  J.  Eq.  275;  Jennings  v.  Jennings,  13 
N.  J.  Eq.  38;  MoCormick  v.  McCormick,  19 
Wis.  172;  and  he  could  not  claim  a  divorce 
where  during  the  period  of  separation  he 
has  remitted  his  wife  not  less  than  forty 
dollars  each  month:  Ralston*s  Appeal,  93 
Pa.  St.  133.  And  a  wife  living  apart  from 
her  husband  under  a  judgment  requiring 
him  to  pay  her  a  monthly  allowance  for  her 
separate  maintenance  is  not  guilty  of  deser- 
tion: Weld  V.  Weld,  27  Minn.  330.  Nor 
would  she  be  where  she  voluntarily  sepa- 


rated from  her  husband  while  proceedings, 
at  his  instance,  were  pending  against  her  in 
this  court  for  a  divorce  on  the  ground  of 
adultery:  Marsh  v.  Marsh,  14  K.  J.  Eq.  315; 
82  Am.  Dec.  251.  It  was  held  in  Ruckman 
V.  Ruckman,  58  How.  Pr.  278,  that  to  jus- 
tify a  judgment  for  a  limited  divorce  on 
the  ground  of  abandonment,  such  circum- 
stances must  appear  as  manifest  a  settled 
and  determined  purpose  in  the  husband  to 
withdraw  from  the  wife  permanently  his 
society  and  protection,  and  to  withhold 
from  her  the  means  necessary  for  her  sup- 
port, but  the  intention  to  desert  will  be  pre- 
sumed from  the  proof  of  the  fact  of  pro- 
longed abandonment  without  apparent  cause: 
Morrison  v.  Morrison,  20  Oal.  431.  And  it 
is  material  what  were  the  circumstances  at- 
tending the  separation,  if  the  wife  is  in  no 
manner  chargeable  with  it:  Besch  v.  Besch, 
27  Tex.  390.  The  evidence  fails  to  establish 
a  ground  for  divorce  on  the  ground  of  de- 
sertion, where  it  shows  that  the  parties  had 
lived  separate  for  four  years— the  plaintiff 
at  the  home  of  her  parents;  that  the  defend- 
ant had  at  various  intervals  contributed  one 
hundred  and  fifty-three  dollars  in  money, 
and  other  supplies  from  the  store,  for  the 
support  of  the  plaintiff,  and  that  the  plain- 
tiff had  never  applied  for  anything  further: 
Christie  v.  Christie,  53  Cal.  26.  See  Terrill 
V.  Terrill,  109  Cal.  413,  where  defendant  in 
his  answer  to  a  complaint  for  willful  deser- 
tioU  and  failure  to  provide  attempted  to  set 
up  affirmatively  new  issues. 


96.  Desertion,  how  manifested. 

Sec.  96.  Persistent  refusal  to  have  reasonable  matrimonial  intercourse  as 
husband  and  wife,  when  health  or  physical  condition  does  not  make  such 
refusal  reasonably  necessary,  or  the  refusal  of  either  party  to  dwell  in  the  same 
house  with  the  other  party,  when  there  is  no  just  cause  for  such  refusal,  is 
desertion. 


Befusingr  matrimonial  Intercourse.— A 
refusal  without  cause  to  occupy  her  hus- 
band^s  bed  on  the  marriage  night,  and  leav- 
ing his  house  next  morning  without  the  in- 
tention of  returning,  constitutes  desertion: 
Pilgrim  v.  Pilgrim,  57  Iowa,  370;  but  where 
a  husband  and  wife  have  never  lived  to- 
gether, and  the  wife  evinces  a  strong  disin- 
clination to  live  with  her  husband  at  all 
and  repulses  his  advances  toward  a  recon- 
ciliation, and  there  is  a  consequent  separa- 


tion, the  husband  is  not  guilty  of  desertion: 
Recce  v.  Reece,  94  N.  J.  Eq.  32.  Actual 
cessation  of  cohabitation,  however,  between 
the  parties  for  one  year,  which  is  inten- 
tional on  the  part  of  the  wife,  and  without 
reasonable  cause,  entitles  the  husband  to  a 
divorce,  though  she  has  during  the  year  vis- 
ited his  house  to  •  look  after  his  children, 
and  while  there  engaged  in  domestic  duties: 
Rie  V.  Rie,  34  Ark.  37.  ."But  in  Massachu- 
setts, refusal  of  sexual  intercourse  for  five 
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years  con8ecatiT«Iy,  although  not  justified  327;  93  Am.  Dec.  95.  Refusal  of  intercourse 
by  considerations  of  health,  is  not  "deser-  as  ground  for  divorce:  See  05  Am.  St.  Rep. 
tion":    Southwick  t.  Southwicli:.  97  Mass.      79,  80,  note. 

97.  In  case  of  stratagem  or  fraud,  who  commits  desertion. 

Sec.  97.  When  one  party  is  induced,  by  the  stratagem  or  fraud  of  the  other 
party,  to  leave  the  family  dwelling-place,  or  to  be  absent,  and  during  such 
absence  the  offending  party  departs  with  intent  to  desert  the  other,  it  is  deser- 
tion by  the  party  committing  the  stratagem  or  fraud,  and  not  by  the  other. 

88.  Ill  case  of  cmelty,  where  one  party  leaves  the  other,  who  commits  desertion. 
Sec.  98.  Departure  or  absence  of  one  party  from  the  family  dwelling-place, 
caused  by  cruelty  or  by  threats  of  bodily  harm  from  which  danger  would  be 
reasonably  apprehended  from  the  other,  is  not  desertion  by  the  absent  party, 
but  it  is  desertion  by  the  other  party. 


Gnielty  drlTing  from  the  homa.— If  a 
husband  drives  his  wife  away,  or  treats  her 
so  brutally  as  to  compel  her  to  flee  for 
safety,  or  is  so  cruel  and  malignant  toward 
her  as  to  show  that  he  means  to  force  her 
from  his  home,  though  she  leaves  the  mat- 
rimonial mansion,  he  in  law  deserts  her: 
Skean  v.  Skean,  33  N.  J.  Eq.  148;  and  com- 
pelling her  by  cruelty  to  leave  him  is  as 
much  an  abandonment  as  actual  desertion 
on  his  part:  Levering  y.  Levering,  16  Md. 
213.  And  it  is  in  accordance  with  the  sound- 
est prindples  of  public  policy  and  of  moral- 
ity, that  a  wife,  while  living  in  a  state  of 
separation  from  her  husband,  in  silent  sub- 
mission to  her  wrongs,  shall  not  be  de- 
barred by  any  lapse  of  time  from  the  pro- 
tection to  which  she  otherwise  would  be  en- 
titled whenever  the  husband  shall  disturb 
her  peace  by  an  attempted  exercise  of  his 
marital  rights:  Cummins  v.  Cummins,  15  N. 
J.    Eq.   138.    But   although   a   wife   leaves 


her  husband's  house  through  his  fault,  yet 
if  he  afterward  sincerely  solicits  her  to  re- 
turn, and  she  deliberately  and  persistently 
refuses  to  do  so,  her  conduct  constitutes  de- 
sertion, within  the  meaning  of  the  New  Jer- 
sey divorce  act:  Hooper  v.  Hooper,  34  N.  J. 
Eq.  93.  And  in  some  states  it  has  been  held 
that  in  a  suit  for  divorce,  the  desertion  of 
one  party,  caused  by  and  justified  by  the 
misconduct  of  the  other,  is  not  the  desertion 
of  the  other:  Fera  v.  Fera,  98  Mass.  155; 
Pidge  V.  Pidge,  3  Met.  257;  Hester  v.  Hester, 
Wright,  210.  Facts  constituting  desertion 
under  this  section  furnish  a  cause  of  action 
for  permanent  support  without  divorce,  un- 
der section  137,  post:  Benton  v.  Benton,  122 
Cal.  395. 

The  code  commissioners  say  of  this  sec- 
tion that  it  "is  intended  to  settle  a  question 
discussed  as  doubtful  in  Bishop  on  Marriage 
and  Divorce,  sections  787,  791,  794." 


99.  Separation  by  consent  not  desertion. 

Sec.  99.    Separation  by  consent,  with  or  without  the  understanding  that  one 
of  the  parties  will  apply  for  a  divorce,  is  not  desertion. 

Ala.  77Q,  784;  Gillin water  v.  Gillinwater,  28 
Mo.  60;  "as  where  a  husband  acts  as  though 
he  wished  his  wife  would  remain  away  long 
enough  to  make  it  a  ground  for  divorce: 
Cornish  v.  Cornish,  23  N.  J.  Eq.  208.  And 
compare  sec.  113,  post. 

The  absence  of  any  understanding  in  re- 
gard to  getting  a  divorce  makes  no  differ- 
ence: Benkert  v.  Benkert,  32  Cal.  467. 

Cozisent  revocable:  See  infra,  sec.  101. 


Separation  by  consent  is  not  a  desertion 
by  either  of  the  parties:  Benkert  v.  Benkert, 
32  Cal.  407;  McGowen  v.  McGowen,  52  Tex. 
657,  066;  Cox  v.  Cox,  35  Mich.  461;  Rudd  v. 
Rudd,  33  Mich.  101;  McCormick  v.  McCor- 
mick,  19  Wis.  172;  Latham  v.  Latham,  30 
Gratt.  307:  Simpson  v.  Simpson,  31  Mo.  24; 
Hankinson  y.  Hankinson,  33  N.  J.  Eq.  60. 
Nor  need  the  consent  be  expressed;  it  may 
be  inferred  from  conduct:  Gray  v.  Gray,  15 


100.  Separation,  wh^i  becomes  desertion. 

Sec.  100.  Absence  or  separation,  proper  in  itself,  becomes  desertion  when- 
ever the  intent  to  desert  is  fixed  during  such  absence  or  separation.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  189;  took  effect  July  1, 
1874.] 

Intent  to  desert  is  an  essential  element  tent  is  fixed:  Heed  v.  Keed,  Wright,  224; 
of  desertion,  and  will  turn  an  absence,  see  Stewart  on  Marriage  and  Divorce,  sec. 
proper  in  itself,  into  desertion  when  the  in-     254. 
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101.  Consent  to  separate  revoeable. 

Sec.  101.     Consent  to  a  separation  is  a  revocable  act,  and  if  one  of  the  parties 

afterward,  in  good  faith,  seeks  a  reconciliation  and  restoration,  but  the  other 

refuses  it,  such  refusal  is  desertion, 

Conseiit  revocable.— The    consent    to    a  If  the  other  party  refuses  to  renew  cohabita- 

separation  is  revocable:  Benkert  y.  Benkert,  tion,  it  is  desertion  by  him:    Hankinson  v. 

32  Oal.  467:  Crow  v.  Crow,  23  Ala.  583;  Hankinson,  33  N.  J.  Eq.  66;  McAniater  v. 

Hankinson  v.  Hankinson,  33  N|  J.  Eq.  66;  McAllister,  10  Heisk.  345. 
Schanck  v.  Schanck,  33  N.  J.  Eq.  368.    And 

102.  Desertion,  how  cured — Effect  of  refusing  condonation. 

iSec.  102.  .  If  one  party  deserts  the  other,  and  before  the  expiration  of  the 

statutory  period  required  to  make  the  desertion  a  cause  of  divorce,  returns  and 

offers  in  good  faith  to  fulfill  the  marriage  contract,  and  solicits  condonation, 

the  desertion  is  cured.    If  the  other  party  refuse  such  offer  and  condonation, 

the  refusal  shall  be  deemed  and  treated  as  desertion  by  such  party  from  the 

time  of  refusal.     [Amendment,  approved  March  30,  1874;  Amendments  1873- 

74,  190;  took  effect  July  1,  1874.] 

Offer  to  retnriL  by  the    deserting  party*  An  action  by  a  wife  for  maintenance  with- 

after  the  expiration  of  the  statutory  time  out  divorce  is  defeated  where  the  desertion 

making  the  absence  a  ground  for  divorce,  of  the  husband  is  cured  pendente  lite  by  his 

need  not  be  accepted,  nor  will  it  defeat  the  offer  to  provide  a  home  and  lire  with  her, 

action  for  divorce:  Benkert  v.  Benkert,  32  though   the   offer   is   made   over   one   year 

Cal.  467.    But  see  Andrews  v.  Runyon,  05  after  the  desertion:  McMuUin  v.  McMullin, 

Cal.  620.    See,  for  case  peculiar  in  its  facts,  123  Cal.  653. 
Hardy  v.  Hardy,  97  Cal.  125. 

103.  Wife  must  abide  by  husband's  selection  of  home,  or  it  is  desertion  on  ber 
part. 

Sec.  103.     The  husband  may  choose  any  reasonable  place  or  mode  of  living, 

and  if  the  wife  does  not  conform  thereto,  it  is  desertion. 

Husband  may  fix  residence:    See  the  vorce,  sec.  124;  Hardenberg  v.  Hardenberg, 

authorities  collected  in  Stewart  on  Marriage  14  Gal.  654;  same  principle,  sec.  156^  post, 
and  Divorce,   sees.  221,  253;  and  the  dis-        Separate  domicile  'for  purposes  of  di- 

cussion  in  2  Bishop  on  Marriage  and  Di-  vorce  proceeding:  See  infra,  sec.  120. 

104.  If  the  place  is  unfit,  and  wife  refuses  to  conform,  it  is  desertion  by  the  bus* 
band. 

Sec.  104.  If  the  place  or  mode  of  living  selected  by  the  husband  is  un- 
reasonable and  grossly  unfit,  and  the  wife  dofiS  not  conform  thereto,  it  is 
desertion  on  the  part  of  the  husband  from  the  time  her  reasonable  objections 
are  made  known  to  him. 

See  reference  to  text-books  in  note  to  last  section. 

106.  Willful  neglect,  what. 

Sec.  105.  Willful  neg^lect  is  the  neglect  of  the  husband  to  provide  for  hia 
wife  the  common  necessaries  of  life,  he  having  the  ability  to  do  so;  or  it  is  the 
failure  to  do  so  by  reason  of  idleness,  profligacy,  or  dissipation. 

Willful  neglect.— This  section  makes  two  vision  refers  to  the  possession  by  the  hus- 

distinct  classes  of  conduct  constituting  will-  band  of  the  means  in  property  to  provide 

ful   neglect.    If  the  complaint  declares  on  such   necessaries,   and   not  to  his  capacity 

one  and  the  court  finds  the  other,  the  decree  of  acquiring  such  means  by  labor:  Wash- 

cannot  be  supported:  Devoe  v.   Devoe.   51  burn  v.  Washburn,  9  Cal.  475. 

Cal.  543.  ^  *^®  wife*s  earnings  are  sufficient  for 

Having  ability  to  provide  necessaries,  her  support,  and  the  husband  allows  her 

as  used  by  the  statute  prior  to  the  code,  one  to  apply  them  to  that  purpose,  his  refusal 

similar  in  this  particular  to  the  above  pro-  to  contribute  is  not  willful  neglect:  Wash- 
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burn  V.  Washburn,  9  Cal.  475;  Rycraft  v. 
Rycraft,  42  Cal.  444.  The  theory  of  these 
cases  is  that  the  earnings  of  the  wife  are 
commanity  property,  that  the  husband  has 
control  of  the  community  property,  and  that 
his  not  preventing  the  wife  from  using  her 
earnings  for  her  own  maintenance  is  in  law 
an  application  by  .the  husband  of  the  same 
for  her  support,  and  therefore  not  neglect 
This  reasoning  would  lose  its  most  impor- 


tant factor  where  the  parties  are  living  sep- 
arate: See  sec.  169,  infra;  for  then  the  earn- 
ings would  be  the  separate  property  of  the 
wife,  giyiug,  therefore,  no  opportunity  for 
this  constructive  control  over  them  by  the 
husband.  See,  generally,  as  to  willful  neg- 
lect, Wagner  v.  Wagner,  104  Cal.  293. 

Vagrancy  as  ground  for  divorce:  See  88 
Am.  St.  Rep.  646,  note. 


106.  Habitual  intemperance,  what. 

Sec.  106.  Habitual  intemperance  is  that  degree  of  intemperance  fro-m  the 
nse  of  intoxicants  which  disqualifies  the  person  a  great  portion  of  the  time 
from  properly  attending  to  business,  or  which  would  reasonably  inflict  a  course 
of  great  mental  anguish  upon  the  innocent  party.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  eflfect  July  1,  1901.] 


Habitual  intemperanpe.— This  section 
<:over8  two  dasses  of  conduct,  each  of  which 
will  constitnte  habitaal  intemperance.  The 
first  class,  referring  to  the  inabUity  to  at- 
tend to  business  by  reason  of  intoxication, 
has  thus  been  defined:  "If  there  is  a  fixed 
habit  of  drinking  to  excess,  to  such  a  degree 
as  to  disqualify  a  person  from  attending  to 
his  business  during  the  principal  portion  of 
the  time  usually  devoted  to  business,  it  is 
habitual  intemperance,  although  the  person 
may  at  intervals  be  in  a  condition  to  attend 
to  his  business  affairs^:  Mahone  v.  Mahone, 
19  Cal.  626,  629;  81  Am.  Bee.  91. 

The  mental  anguisli  occaBioned  by  tiie 
Intemperance  of  the  party.—Compare  with 
section  94  in  regard  to  the  mental  suffering 
occasioned  by  "extreme  cruelty";  and  con- 


sult Haskell  v.  Haskell,  54  Cal.  262y  show- 
ing that  intoxication  of  defendant  may  be 
used  as  the  basis  of  proceedings  for  divorce 
on  the  ground  either  of  extreme  cruelty  or 
of  habitual  intemperance;  Forney  v.  For- 
ney, 80  Cal.  528.  It  is  not  necessary  to  set 
out  the  particular  acts  of  intemperance: 
Heading  v.  Reading,  96  Cal.  4;  Rose  v.  Rose, 
112  Cal.  341. 

Speaking  of  this  clause,  the  code  commis- 
sioners say:  "The  last  clause  of  the  section 
is  new.  It  speaks  for  itself.  The  presence 
of  an  habitual  drunkard  at  home  casting 
reproaches  and  indignities  on  his  wife  ought 
to  be  a  better  cause  of  divorce  than  being 
drunk  at  his  place  of  business." 

Duration  of  Intemperance:  See  next  sec- 
tion. 


107.  Habitual  intemperance  for  one  year. 

Sec.  107.    Willful  desertion,  willful  neglect,  or  habitual  intemperance  must 
continue  for  one  year  before  either  is  a  ground  for  divorce. 


Duration  of  cause  for  dlTorce.— Former- 
ly, willful  desertion  was  required  to  con- 
tinue for  two  years  before  it  constituted  a 
ground  for  divorce:  Conant  v.  Conant,  10 
Cal.  249;  70  Am.  Dec.  717;  Benkert  v.  Ben- 
kert,  32  Cal.  467. 


If  there  is  no  finding  that  the  offense  con- 
tinued for  the  statutory  time — here  habitual 
intemperance — the  judgment  will  be  re- 
versed on  appeal:  Dunn  v.  Dunn,  62  Cal. 
176. 


ARTICLE  III. 

m 

CAUSES  FOR  DENYING  DIVORCE. 

Sec.  111.  Divorces  denied,  on  showing  what. 

Sec.  112.  Connivance,  what. 

Sec.  113.  Corrupt  consent,  how  manifested. 

Sec.  114.  Collusion,  what. 

Sec.  115.  Condonation,  what. 

Sec.  116.  Kequisites  to  condonation. 

Sec.  117.  Condonation  implies  what. 

Sec.  118.  Evidence  of  condonation. 

Sec.  119.  C<Midonation,  when  can  be  made. 

Sec.  120.  Concealment  of  facts  in  certain  cases  makes  condonation  void. 

Sec  121.  Condonation,  how  revoked. 

Sec.  122.  Recrimination,  what. 
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Sec.  123.  Condonation  as  a  recriminatory  defense. 

8ec.  124.  Limitation  of  action  for  divorce. 

Sec.  125.  Lapse  of  time  establishes  certain  presumptions. 

Sec.  126.  Presumptions  may  be  rebutted. 

Sec.  127.  Limitation  of  time. 

Sec.  128.  Divorces  granted,  when. 

Sec.  129.  Proof  of  actual  residence  required— Presumptions  do  not  apply. 

Sec.  130.  Divorce  not  to  be  granted  by  default,  eta 

111.  Divorces  denied,  on  showing  what 

iSec.  111.    Divorces  must  be  denied  upon  showing: 

1.  Connivance;  or, 

2.  Collusion;  or, 

3.  Condonation;  or, 

4.  Recrimination;  Or, 

5.  Limitation  and  lapse  of  time. 

Connivance  defined:  Sees.  112,  113.  Becrlmlnation  defined:  Sec.  122. 

Collusion  defined:  Sec.  114.  •  Limitation  of  action:  Sec.  124  et  seq. 

Condonation  defined:  Sec.  115  et  seq. 

112.  Connivance,  what. 

Sec.  112.  Connivance  is  the  corrupt  consent  of  one  party  to  the  commission 
of  the  acts  of  the  other,  constituting  the  cause  of  divorce. 

Connivance.— A   very   concise   and   com-  section  300,  in  wliich    the  question  of   the 

plete  collection  of  cases    upon  the  Tarious  necessity  of  pleading  it  is  raised;  section 

questions  arising  out  of  this  defense  will  be  801,  discussing  the  proof  of  the  defense.    In 

found  in  Stewart  on  Marriage  and  Divorce,  2  Bishop  on  Marriage  and  Divorce,  sections 

in  the  following  sections:  sections  203,  298,  4-27,  is  an  able  discussion  of  this  subject, 
where  connivance  is  defined  and  explained; 

113.  Corrupt  consent,  how  manifested. 

Sec.  113.  Corrupt  consent  is  manifested  by  passive  permission,  with  intent 
to  connive  at  or  actively  procure  the  commission  of  the  acts  complained  of. 

114.  Collusion,  what. 

Sec.  114.  Collusion  is  an  agreement  between  husband  and  wife  that  one  of 
them  shall  commit,  or  appear  to  have  committed,  or  to  be  represented  in  court 
as  having  committed,  acts  constituting  a  cause  of  divorce,  for  the  purpose  of 
enabling  the  other  to  obtain  a  divorce. 

Collusion  differs  from  connivance  in  that  et  seq.:  see,  also,  2  Bishop  on  Marriage  and 
the  former  is  founded  upon  the  agreement  Divorce,  sec.  28  et  seq.,  for  a  treatment  of 
of  the  parties  to  do  that  which  will  enable  this  branch  of  the  law  of  divorce.  See  Cot- 
one  of  them  to  procure  a.  divorce.  The  de-  trell  v.  Cottrell,  83  Cal.  457.  See  more  par- 
cisions  will  be  found  to  be  collected  in  Stew-  ticularly  as  to  fraud,  Beard  v.  Beard,  66  Cal. 
art  on  Marriage  and  Divorce,  section  302  354. 

116.  Condonation,  what. 

Sec.  115.  Condonation  is  the  conditional  forgiveness  of  a  matrimonial  of- 
fense constituting  a  cause  of  divorce. 

Condonation  is  a  conditional  forgive-  doned:    Benkert  v.  Benkert,  32    Cal.    026. 

ness. — Its  requisites  are  stated  in  the  sue-  If,  pending  an  action  foi:  divorce,  the  par- 

ceeding    sections,   in    harmony  with    legal  ties   admit  a  condonation,   and   ask   for  a 

principles   settled   by  judicial    decision,   as  dismissal,  the  court  should  dismiss  the  ac- 

will  appear  from  2  Bishop  on  Marriage  and  tion:    Reynolds  v.   Reynolds,  07    Cal.   176. 

Divorce,  sec.  33  et  seq. ;  and  Stewart  on  Mar-  Condonation  is  a  question  of    fact,  and  a 

riage  and  Divorce,  sec.  307  et  seq.    Condo-  finding  thereon  is  a  finding  of  fact:  Smith 

nation  does  not  wipe  out  the  offense  con-  v.  Smith,  119  Cal.  183. 
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Bevt>ldiig  condonatioii:  Sec.  121,  infra,  wife  a  home,  and  offers  to  falfill  the  mar- 

Condonatioii  of  recriminatory  defense:  riage  contract,  with  a  request  to  her  to  do 

Sec.  123,  post.  likewise,  his  so  doing  implies  a  request  for 

If  a  deserting  husband  expresses  a  will-  conditional    forgiyeness,  which  is  condona- 

ingness    for  reconciliation,  and    offers    his  tion:  McMullin  y.  McMuUin^  123*Oal.  663. 

116.  Bequisites  to  condonation. 

Sec.  116.    The  following  requirements  are  necessary  to  condonation: 

1.  A  knowledge  on  the  part  of  the  condoner  of  the  facts  constituting  the 
cause  of  divorce; 

2.  Beconciliation  and  remission  of  the  offense  hy  the  injured  party; 

3.  Bestoration  of  the  offending  party  to  all  marital  rights. 

Eyidence  of  sexual  intercourse  alone  does     95    Cal.  444.    See,  further.  Wolff   y.  Wolff» 
not  proye  condonation:  Bohnert  y.  Bohnert,     102  Cal.  433. 

117.  Condonation  implies  what. 

Sec.  117.  Condonation  implies  a  condition  subsequent;  that  the  forgiving 
party  must  be  treated  with  conjugal  kindness. 

118.  Evidence  of  condonation. 

Sec.  118.  Where  the  cause  of  divorce  consists  of  a  course  of  offensive  con- 
duct, or  arises  in  cases  of  cruelty  from  successive  acts  of  ill-treatment  which 
^»y>  aggregately,  constitute  the  offense,  cohabitation,  or  passive  endurance,  or 
conjugal  kindness,  shall*  not  be  evidence  of  condonation  of  any  of  the  acts  con- 
stituting such  cause,  unless  accompanied  by  an  express  agreement  to  condone. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  190;  took  effect 
July  1,  1874.] 

See  this  section  applied  in  Smith  v.  Smith,  119  Cal.  183;  Morton  y.  Morton,  117  Cal. 
443. 

119.  Condonation,  when  can  be  made. 

Sec.  119.  In  cases  mentioned  in  the  last  section,  condonation  can  be  made 
only  after  the  cause  of  divorce  has  become  complete,  as  to  the  acts  complained 
of.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  190;  took 
effect  July  1,  1874.] 

1S20.  Concealment  of  facts  in  certain  cales  makes  condonation  void. 

Sec.  120.  A  fraudulent  concealment  by  the  condonee  of  facts  constituting  a 
different  cause  of  divorce  from  the  one  condoned,  and  existing  at  the  time  of 
condonation,  avoids  such  condonation. 

121.  Condonation,  how  revoked. 

Sec.  121.    Condonation  is  revoked  and  the  original  cause  of  divorce  revived: 

1.  When  the  condonee  commits  acts  constituting  a  like  or  other  cause  of 
divorce;  or, 

2.  When  the  condonee  is  guilty  of  great  conjugal  unkindness,  not  amounting 
to  a  cause  of  divorce,  but  sufficiently  habitual  and  gross  to  show  that  the  con- 
ditions of  condonation  had  not  been  accepted  in  good  faith,  or  not  fulfilled. 

Bevoking  condonation. — '^As    to    subdi-  the  proposition.'    It    is  best    to  settle    the 

Tision  2,  Mr.  Bishop,  above    cited  (2  Mar-  question'':  Code  commissioners'  note.    Con- 

riage  and  Divorce,  sec.  53),  says:  The  dif-  donation  revoked  by  repetition  of  cruel  treat- 

ference  of  opinion  among    judges  and  law-  ment:  Andrews  v.  Andrews,  120  Cal.  l&i, 
yers  relates  to  the  latter    [this]  branch   of 
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122.  Becrimination,  what. 

Sec.  122.  Eecrimination  is  a  showing  by  the  defendant  of  any  cause  of 
divorce  against  the  plaintiff,  in  bar  of  the  plaintiff's  cause  of  divorce. 

Becrimlnation.— 'This  simple  section  set-  to  the  relief  asked.  Therefore,  in  such  case, 
ties  many  conflicting  points  arising  from  the  both  residence  for  the  statutory  time  and 
practice  of  leaving  with  the  courts  a  wide  marriage  must  be  pleaded  by  the  cross-com- 
discrction  as  to  what  degree  of  bad  conduct  plainant:  Coulthurst  v.  Coulthurst,  58  Cal. 
or  what  degree  of  proof  of  causes  of  divorce  239.  See  as  to  recrimination,  White  v.- 
shall  be  required  when  they  are  shown  in  White,  86  Cal.  219.  When  the  court  will 
recrimination,  or  whether  unlike  causes  of  deny  relief  to  either  party:  Brenot  v.  Brenot» 
divorce  can  be  shown":  Code  commission-  102  Cal.  294.  When  the  recriminatory  mat- 
ers' note.  ter  in  the  answer  is  insufficient  to  justify  a 

See  the  doctrine  of  recrimination  discussed  decree  of  divorce  in  the  defendant's  favor, 

in  Connnt  v.  Conant,  10  Cal.  249;  70  Am.  an  omission  to  fihd  upon  such  matter  is  im- 

Dec.  717.  material:  Smith  v.  Smith,  119  Cal.  183,  191. 

The  cross-complaint  setting  up  recrim-  Defendant,  though  successful,  paying 

inatory  matter  must  contain  allegations  of  alimony  to  plaintiff:  See  sec.  137,  note. 
all  facts  requisite  to  entitle  the  defendant 

123.  Condonation  as  a  recriminatory  defense. 

Sec.  123.  Condonation  of  a  cause  of  divorce,  shown  in  the  answer  as  a 
recriminatory  defense,  is  a  bar  to  such  defense,  unless  the  condonation  is  re- 
voked, as  provided  in  section  one  hundred  and  twenty-one.  [Commissioners* 
Amendment,  approved  March  16, 1901;  took  effect  July  1,  1901.] 

124.  limitation  of  action  for  divorce. 

Sec.  124.    A  divorce  must  be  denied: 

1.  When  the  cause  is  adultery,  and  the  action  is  not  commenced  within  two 
years  after  the  commission  of  the  act  of  adultery,  or  after  its  discovery  by  the 
injured  party;  or, 

2.  When  the  cause  is  conviction  of  felony,  and  the  action  is  not  commenced 
before  the  expiration  of  two  years  after  a  pardon,  or  the  tennination  of  the 
period  of  sentence; 

3.  In  all  other  oases  when  there  is  an  unreasonable  lapse  of  time  before  the 
commencement  of  the  action.  [Amendment,  approved  March  30, 1874;  Amend- 
ments 1873-74,  191;  took  effect  July  1,  1874.] 

125.  Lapse  of  time  establishes  certain  presumptions. 

Sec.  125.  Unreasonable  lapse  of  time  is  such  a  delay  in  commencing  the 
action  as  establishes  the  presumption  that  there  has  been  connivance,  collusion, 
or  condonation  of  the  offense,  or  full  acquiescence  in  the  same,  with  intent  to 
continue  the  marriage  relation  notwithstanding  the  commission  of  such  offense. 

See  Bishop  on  Marriage  and  Divorce,  sec.  in  the  same  is  negatived  by  a  showing  that 

108.  defendant  deserted  the  plaintiff  and  contin- 

A  cause  of    action    for    divorce  on    the  ued  such  desertion  vrithout  cause  and  with- 

ground  of  desertion  is  not  barred  when  'all  out  the  consent  of  the  plaintiff:  Thomson 

presumption  of  connivance,  collusion,  or  cou-  y.  Thomson,  121  Cal.  11* 
donation  of  the  offense,  or  full  acquiescence  • 

126.  Presumptions  may  be  rebutted. 

Sec.  126.  The  presumptions  arising  from  lapse  of  time  may  be  rebutted  by 
showing  reasonable  grounds  for  the  delay  in  commencing  the  action. 

127.  Limitation  of  time. 

Sec.  127.  There  are  no  limitations  of  time  for  commencing  actions  for 
divorce,  except  such  as  are  contained  in  section  one  hundred  and  twenty-four. 
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*^ef  ore  the  adoption  of  this  code  tbero 
wae  no  speoific  limitatioD  in  divorce  cases. 
The  only  statote  upon  the  subject  was  the 
act  of  1850  (Stats.  1850,  p.  343),  as  follows: 
'Ah  action  for  relief  not  hereinbefore  pro- 
vided for  must  be  commenced  within  four 
years  after  the  cause  of  action  shall  have 
accrued.'  The  New  York  Ciril  Code  pro- 
vides four  years'  limitation  in  cases  of  adul- 
tery. Upon  a  careful  examination  of  the 
laws  of  the  different  states  upon  the  subject, 
it  appears  very  difficult  to  establish  any  ex- 
act rule  of  time,  however  desirable  such  a 


rule  might  be.  There  are  so  many  instances 
of  efforts  at  reformation^-so  much  waiting 
and  hoping  before  finally  attempting  to 
break,  judicially,  the  marriage  relation-^that 
any  arbitrary  rule  which  would  force  the 
party  to  commence  an  action  or  lose  the 
remedy  would  defeat  the  discharge  of  the 
most  Christian  duties  arising  from  the  rela- 
tion, or  deprive  the  party  of  all  relief  when 
all  efforts  fail:  Pellew  v.  Pellew,  1  Sw.  & 
Tr.  553:  also  Matthews  v.  Matthews,  1  Sw. 
&  Tr.  499":  Code  comnussioners'  note. 


128.  Divorces  granted  when. 

Sec.  128.    A  divorce  must  not  be  granted  unless  the  plaintiff  has  been  a 

resident  of  the  state  for  one  year,  and  of  the  county  in  which  the  action  is 

brought    three    months   next    preceding    the  commencement    of  the    action. 

[Amendment,  approved  March  10,  1891;  in  effect  sixty  days  after  passage.] 

Besidexioe  essential,,  and  mnst  be  alleged  Dutcher,  89  Wis.  651;  see,  also,  Stewart  on 
and  proved:  See  ante,  note  to  sec.  92l  To 
guard  against  fraud  upon  the  court,  it  is 
requisite  that  the  residence  be  not  tempo- 
rary merely  and  taken  for  the  purpose  of 
divorce:  Grossman  y.  Grossman,  33  Ala.  486; 
Way  V.  Way.  64  HL  406;  Whitcomb  v.  Whit- 
comb,  40  Iowa,  437;  Sewall  v.  Sewall,  122 
Mass.  156;    23  Am.  Rep.  299;    Dutcher  v. 


Marriage  and  Dirorce,  sec.  223. 

This  section  as  amended  in  1891  does  not 
do  aw^ay  with  right  of  defendant  to  secure 
a  change  of  place  of  trial  to  the  county 
where  he  resides:  Warner  v.  Warner,  100 
Gal.  11. 

Domicile,  definition  of  and  rule  for  de- 
termining: See  59  Am.  Dec.  111-115,  note; 
48  Am.  St  Rep.  711-713,  note. 


129.  Proof  of  actual  residence  required — ^PresnmptioiLs  do  not  apply. 

Sec  129.  In  actions  for  divorce,  the  presumption  of  law  that  the  domicile 
of  the  husband  is  the  domicile  of  the  wife  does  not  apply.  After  separation, 
each  may  have  a  separate  domicile,  depending  for  proof  upon  actual  residence, 
and  not  upon  legal  presumptions. 


Wife  may  have  a  domicile,  for  the  pur- 
poses of  diTorce  proceedings,  separate  from 
her  husband,  and  may  bring  her  action  in 
the  state  where  she  is  in  fact  domiciled: 
Moffatt  V.  Moffatt,  5  Gal.  280.    And  see  a 


host  of  decisions  collected  in  Stewart  on 
Marriage  and  Divorce,  sec.  221,  together 
with  a  citation  of  Ekiglish  decisions  holding 
differently. 


130.  Divorce  not  granted  by  default,  etc. 

Sec.  130.  No  divorce  can  be  granted  upon  the  default  of  the  defendant,  or 
upon  the  uncorroborated  statement,  admission,  or  testimony  of  the  parties,  or 
upon  any  statement  or  finding  of  fact  made  by  a  referee;  but  the  court  must,  in 
addition  to  any  statement  or  finding  of  the  referee,  require  proof  of  the  facts 
alleged,  and  such  proof,  if  not  taken  before  the  court,  must  be  upon  written 
questions  and  answers.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  191;  took  effect  July  1,  1874.] 


Proof  requisite  for  divorce.— The  above 
section  does  not  mean  that  admissions  and 
statements  of  the  parties  are  not  to  be  re- 
ceived in  evidence  in  divorce  proceedings, 
but  simply  prevents  granting  a  divorce  on 

'  them  alone:  Baker  v.  Baker,  13  Cal.  87; 
Evans  V.  Evans,  41  CaL  103;  Reid  v.  Keid, 

,  112  Cal.  274;  Rose  v.  Rose;  112  Cal.  341. 
Confessione  or  admissions  of  a  defendant 
are  admissible:  Id.  The  object  of  the  rale 
requiring  corroboration  of  defendant's  con- 
fession is  to  guard  against  collusion:  Baker 


V.  Baker,  13  Cal.  87.  A  divorce  on  the 
ground  of  cruelty  cannot  be  granted  upon 
the  unc<»roborated  testimony  of  the  plain- 
tiff: Kuhl  V.  Kuhl.  124  Cal.  57.  For  exam- 
ples of  what  was  deemed  sufncicut  corrobora- 
tion, see  Evans  v.  Evans,  41  Cal.  103;  Mat- 
thai  V.  Matthai,  49  Cal.  90;  Fuller  v.  Fuller, 
17  Cal.  605.  The  court  may  believe  the  un- 
corroborated statement  of  wife  as  to 
whether  her  desertion  was  justified  by  the 
conduct  of  husband:  White  v.  White,  86  Cal. 
219.    As  to  what  is  sufficient  corroboration. 
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see  Cooper  t.  Cooper,  86  Cal.  45;  Venske  t. 
Venzke,  94  Cal.  225;  Smith  y.  Smith.  119 
GaL  183;  Andrews  t.  Andrews,  120  Cal.  164. 
But  see  De  Haley  v.  Haley,  67  Cal.  24,  where 
the  corroboration  is  insufficient;  also  Wolff 
V.  Wolff,  102  Cal.  4S8. 

Beference.-^It  is  the  duty  of  referees  in 
divorce  causes  simply  to  take,  not  to  pass 
upon,  the  testimony.  If  the  referee  find  any 
fact,  the  court  ^ould  disregard  it  and  base 
its  decree  upon  testimony  alone:    Baker  ▼. 


Baker,  10  Cal.  527;  Benkert  y.  Benkert,  S2 
Cal.  467. 

Power  of  court  to  refer  actions  to  referee: 
See  79  Am.  Dec.  208-211,  note. 

Bemedy  on  default  is  by  motion  under 
section  473  of  the  Code  of  Civil  Procedure, 
not  by  motion  for  a  new  trial;  since  this 
section  is  not  to  be  construed  as  raising  "is- 
sues of  fact,"  nor  as  constituting  the  taking 
of  proof  a  ''trial/*  in  case  of  default,  under 
the  provisions  relating  to  new  trials;  Foley 
y.  Foley,  120  Cal.  33;  66  Am.  St.  Rep.  147. 


ABTICLE  IV. 

GENERAL  PROVISIONS. 

Sec.  136.  Belief  where  separation  denied. 

Sec.  137.  Expense  of  action,  alimony. 

Sec.  138.  Orders  respecting  custody  of  children. 

Sec.  139.  Support  of  wife  and  children  on  divorce  or  separation  granted  to  wife. 

Sec.  140.  Security  for  maintenance  and  alimony. 

Sec.  141.  Court  shall  resort  to  what,  in  executing  certain  sections. 

Sec.  142.  If  wife  has  sufficient  for  her  support,  court  may  withhold  allowance. 

Sec.  143.  Community  and  separate  property  may  be  subjected  to  support  and  educate 

children. 

Sec.  144.  Legitimacy  of  issue.    [Repealed.] 

Sec.  145.  Legitimacy  of  issue. 

Sec.  146.  Community  property  and  homestead,  how  disposed  of  on  divorce. 

Sec.  147.  Order  of  court  for  disposition  of  property. 

Sec.  148.  Order  subject  to  revision  on  appeal. 

136.  Belief  where  separation  denied. 

Sec.  136.     Though  judgmenit  of  divorce  is  denied,  the  court  may,  in  an 
action  for  divorce,  provide  for  the  maintenance  by  the  husband,  of  the  wife 
and  children  of  the  marriage,  or  any  of  them.     [Commissioners^  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 
Alimony  generally:  See  next  section  and     state,  but  has  property  therein,  though  the 


note.    See  Hagle  v.  Hagle,  68  Cal.  588. 

Where  divorce  is  denied  permanent  ali- 
mony cannot  be  granted,  if  there  is  no  cause 
for  divorcCi  or  no  showing  that  alimony  is 
needed  for  support  of  the  wife:  Peyre  v. 
Peyre,  79  Cal.  380. 

In  an  action  by  a  wife  for  a  divorce, 
where  the  husband  is  a  nonresident  of  the 


divorce  is  denied,  the  court  may  decree 
maintenance  and  appoint  a  receiver  to  en- 
force the  decree:  Anderson  v.  Anderson,  124 
Cal.  48;  71  Am.  St.  Rep.  17. 

The  application  of  this  section  as  related 
to  section  137  is  discussed  in  Sweasey  v. 
Sweasey,  126  Cal.  123. 


137.  Expense  of  action,  alimony. 

Sec.  137.  While  an  action  for  divorce  is  pending  the  court  may,  in  its  dis- 
cretion, require  the  husband  to  pay  as  alimony  any  money  necessary  to  enable 
the  wife  to  support  herself  or  her  children,  or  to  prosecute  or  defend  the  ac- 
tion. When  the  husband  willfully  deserts  or  abandons  the  wife,  or  when  en- 
titled to  a  divorce  from  him  for  any  cause,  she  may,  without  applying  for  a 
divorce,  maintain  in  the  superior  court  an  action  against  him  for  permanent 
support  and  maintenance  of  herself,  or  of  herself  and  children.  During  the 
pendency  of  such  action  the  court  may,  in  its  discretion,  require  the  husband 
to  pay  as  alimony  any  money  necessary  for  the  prosecution  of  the  action  and 
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for  support  and  maintenance,  and  execution  may  issue  therefor  in  the  discre- 
tion of  the  court.  The  final  judgment  in  such  action  may  be  enforced  by  the 
court  by  such  order  or  orders  as  in  its  discretion  it  may  from  time  to  time 
deem  necessary,  and  such  order  or  orders  may  be  varied,  altered,  or  revoked  at 
the  discretion  of  the  court.  If  the  existence  of  the  marriage  is  denied,  no 
alimony  pendente  lite  must  be  allowed,  until  upon  a  hearing  for  that  pur- 
pose, had  after  due  notice,  the  court  finds  from  the  evidence  the  fact  of  the 
existence  of  the  marriage.  Such  hearing  and  finding,  however,  must  not  af- 
fect the  trial  of  the  action  upon  the  merits,  or  the  judgment  rendered  thereon. 
[Commissioners'  Amendment,  approved  March  16,  1,901;  took  eflfect  July  1, 
1901.] 


The  oxiginal  section  contained  the  first 
sentence  only:  See  Cleghom  y.  Qeghorn,  66 
Cal.  309. 

Alimony.— The  power  to  decree  alimony 
falls  within  the  general  powers  of  a  court  of 
equity.  It  exists  independent  of  statutory 
anthority;  and  in  a  proper  case,  the  court 
exerdsyig  this  original  and  inherent  power 
may  decree  alimony  to  the  wife  independ- 
ently of  any  proceeding  for  a  divorce  or  sep- 
aration: Galland  v.  Galland,  38  Cal.  265; 
Hardy  y.  Hardy,  07  Cal.  125.  It  is  essential 
that  the  wife  who  seeks  permanent  ali- 
mony be  without  fault:  Hardy  y.  Hardy. 
97  Cal.  126.  For  other  cases  of  this  power 
exercised,  see  Smith  y.  Smith,  113  Cal. 
268.  In  yiew  of  this  decision,  the  provi- 
sion made  by  the  amendment  of  1878  for 
sach  alimony  without  application  for  divorce 
donbtlesa  was  induced  by  excess  of  caution. 
The  amendment  of  1878  was  altered  in  1880 
simply  to  conform  the  reading  of  the  sec- 
tion to  the  new  constitution. 

The  court,  in  fixing  the  alimony,  may  re- 
gard the  earnings  of  the  husband  or  his 
ability  to  earn  money:  Mdenmuller  y.  Eiden- 
mnUer,  87  Cal.  864.  The  husband's  owner- 
ship of  propeHy  is  not  essential  to  the  de- 
cree for  alimony:  Gaston  v.  Gaston,  114  Cal. 
542,  547;  55  Am.  St.  Rep.  86;  Ex  parte 
Spencer,  83  Cal.  400.  And  the  payment  of 
alimony  may  be  decreed  whether  the  wife 
is  plaintiff  or  defendant:  Everett  v.  Everett, 
52  Cal.  383:  although  the  court  cannot  com- 
pel the  husband,  where  he  has  obtained  the 
divorce,  to  pay  out  of  his  separate  estate 
moneys  for  her  support:  Everett  v.  Everett, 
52  Cal.  383.  Where  the  divorce  is  for  the 
husband's  fault,  he  may  be  compelled,  after 
divorce,  to  provide  for  his  late  wife's  future 
support:  Wilson  v.  Wilson,  46  Cal.  390;  and 
see  sec.  139,  infra.  See,  as  to  alimony,  Boh- 
nert  v.  Bohnert,  91  Cal.  428;  Sharon  v. 
Sharon,  76  Cal.  1.  When  the  allowance 
may  be  made:  Langan  v.  Langan,  91  Cal. 
654. 

In  case  of  the  inability  of  the  defendant 
to  pay  alimony,  the  court  cannot  order  him 
to  seek  employment  in  order  to  earn  money 
for  the  purpose,  and  punish  him  for  failure 
to  do  so:  Ex  parte  Todd,  119  Cal.  57.  The 
jurisdiction  to  decree  permanent  alimony  is 
not  dependent  on  averments  in  the  com- 
plaint as  to  the  husband's  resources:  Gaston 


v.  Gaston,  114  Cal.  542;  55  Am.  St.  Rep. 
86. 

Proof  of  marriage.— Where  in  an  action 
for  divorce  alimony  pendente  lite  is  sought 
by  the  alleged  wife,  it  is  not  sufllcient  to 
justify  an  allowance  thereof  that  she  make 
merely  a  prima  facie  case  as  to  the  exist- 
ence of  the  marriage:  Hite  v.  Hite,  124  Cal. 
389;  71  Am.  St.  Rep.  82. 

Allowance  of  alimony,  when  proper:  See 
60  Am.  Dec.  665-668,  note. 

Power  of  court  to  grant  alimony  after  di- 
vorce granted:  See  88  Am.  Dec.  667-659, 
note. 

After  remarriage  of  wife:  See  39  Am. 
Rep.  27.  28,  note. 

Marriage  as  prerequisite  to  alimony: 
See  68  Am.  St  Rep.  375-379,  note. 

Disobedience  of  thm  order  to  pay  ali- 
mony is  a  contempt  of  the  court,  and  may 
be  punished  by  imprisonment:  Ex  parte  Per- 
kins, 18  Cal.  60;  Ex  parte  Cottrell,  59  Cal. 
417.  That  the  husband  may  purge  himself 
of  contempt  by  showing  that  he  is  unable 
to  obey  the  order,  and  that  his  inability  to 
pay  the  sum  directed  has  not  been  occa- 
sioned by  his  own  act  for  the  purpose  of 
avoiding  payment:  Galland  v.  Galland,  44 
Cal.  475;  13  Am.  Rep.  167;  Ex  parte  Cot- 
trell, 59  Cal.  417.  The  question  of  ability 
to  comply  with  the  order  is  one  of  fact  to 
be  determined  by  the  court:  Ex  parte  Cot- 
trell, 59  Oal.  417.  See  Ex  parte  Robinson, 
71  Cal.  608;  Van  Cleave  v.  Bucher,  79  Cal. 
600;  Ex  parte  Wart,  94  Cal.  264;  Ex  parte 
Spencer,  83  Oal.  460;  Ex  parte  Wilson,  73 
Cal.  97;  Ex  parte  Batchelder,  96  Cal.  233; 
Ex  parte  Gordan,  95  Cal.  374. 

The  wife,  as  respects  her  maintenance,  is 
within  the  protection .  of  the  statute  (Civ. 
Code,  sec.  3439)  against  transfers  in  fraud 
of  creditors,  although  in  virtue  of  her  con- 
jugal relation  merely  she  has  no  interest  in 
her  husband's  property  (sec.  157):  Murray 
V.  Hurray,  115  Cal.  260,  273;  56  Am.  St. 
Rep.  97;  Green  v.  Adams,  50  Vt.  600;  59 
Am.  Rep.  761;  Tyler  v.  Tyler,  126  111.  525, 
537;  9  Am.  St.  Rep.  642,  and  cases  cited. 

Gonnsel  fees.— The  alimony  provided  for 
by  this  section  includes  counsel  fee:  Ex 
parte  Perkins,  18  Cal.  60;  Eidenmuller  v. 
Eidenmuller,  37  Cal.  364.  See  Sharon  v. 
Sharon,  75  Cal.  1;  Mudd  v.  Mudd,  98  Cal. 
320,  where  court  erred  in  ordering  payment 
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of  counsel  fees;  White  v.  White,  8©  Cal. 
212.  See,  as  to  what  is  a  reasonable  attor- 
ney's fee,  Peyre  v.  Peyre,  79  Cal.  336; 
Schammel  v.  Schammel,  74  Cal.  3G;  Poole 
V.  Wilber,  95  Cal.  339;  Turner  v.  Turner,  80 
Cal.  141.  See,  further,  as  to  counsel  fees, 
Hobinson  v.  Robinson,  79  Cal.  511;  Storke 
V.  Storke,  99  Cal.  021;  Rose  v.  Rose,  109 
Cal.  544.  The  allowance  for  attorneys' 
fees  should  not  be  for  past  expenses,  unless 
such  allowance  is  necessary  to  enable  the 
wife  to  further  prosecute  or  defend  the  ac- 
tion: Lacey  v.  Lacey,  108  Cal.  45;  Lovereu 
T.  LoTeren,  100  Cal.  493.  An  allowance 
may  be  made  to  the  wife's  attorneys  upon 
an  appeal,  to  be  paid  when  the  transcript  is 
ready  for  filing  in  the  appellate  court: 
Bohnert  v.  Bohnert,  91  Cal.  428;  Lowell  v. 
Lo\yell,  55  Cal.  310,  where  on  a  recrimina- 
tory defense  made  out  the  defendant  was 
held  to  pay  counsel  fees  to  plaintiff. 
Court  has  discretion  to  refuse  to  proceed 


with  a  trial  at  request  of  defendant,  where 
he  is  sued  by  wife  for  maintenance,  until 
he  has  complied  with  an  order  pendente  lite 
directing  him  to  pay  counsel  fees:  Winter 
V.  Superior  Court,  70  Cal.  295.  See,  fur- 
ther, a«  to  judgment  of  counsel  fees.  Ex 
parte  Winter,  70  Cal.  291. 

Other  expenses  incident  to  the  action. 
Where  wife  succeeds  in  an  action  for  di- 
vorce, and  the  husband  is  ordered  to  pay 
expenses  of  reference,  he  must,  under  di- 
rection of  the  court,  mortgage  his  realty  to 
secure  the  necessary  amount:  White  ▼. 
White,  97  Cal.  004. 

Order  for  payment  of  alimony  appeal- 
able: See  Sharon  t.  Sharon,  67  Cal.  185. 

Permanent  support,  without  divorce.— 
Complaint  stating  facts  constituting  deser- 
tion under  section  98,  ante,  need  not  specifi- 
cally  aver  willful  denertion  of  the  plaintifiT 
by  the  defendant:  Benton  v.  Benton,  122 
Cal.  395. 


138.  Orders  respecting  custody  of  children. 

Sec.  138.  In  an  action  for  divorce  the  court  may,  before  or  after  judgment^ 
give  such  direction  for  the  custody,  care,  and  education  of  the  children  of  the 
marriage  as  may  seem  necessary  or  proper,  and  may  at  any  time  vacate  or 
modify  the  same. 


Custody  of  children:  See  Wilson  v.  Wil- 
son., 45  Cal.  309,  where  custody  of  child 
was  awarded  to  the  mother;  and  in  Wand  v. 
Wand,  14  Cal.  512,  where  the  wife  obtained 
the  divorce  on  the  ground  of  the  husband's 
extreme  cruelty,  the  mother  was  held  enti- 
tled to  the  custody  of  a  female  child  of  ten- 
der years — the  father  having  the  right  to 
visit  it.  This  case  furnishes  a  very  excel- 
lent discussion  of  the  subject.  See  Scham- 
mel V.  Schammel,  105  Cal.  258,  where  di- 
vorce is  granted  for  an  offense  of  the  hus- 
band. See  Miller  v.  Miller,  33  Cal.  353, 
where  the  custody  of  the  children  was 
awarded  to  the  husband  on  a  decree  of  di- 
vorce from  his  wife  for  her  adultery.  In 
EidenmuUer  -v.  Eidenmuller,  37  Cal.  364, 
the  three  younger  children  were  given  to 
the  plaintiff,  the  mother,  and  the  two  older 
to  the  father. 

The  authorities  on  the  many  questions 
suggested  by  this  section  are  collated  in 
Stewart  on  Marriage  and  Divorce,  sees.  400- 
402.  And  the  principles  involved  are  treat- 
ed in  2  Bishop  on  Marriage  and  Divorce, 
sees.  525-559. 

Exclusive  control  of  child  without  di- 
vorce: Sees.  199,  214. 

Awarding  custody  of  child,  considera- 
tions that  should  guide  the  court:  See  post, 
sec.  246;  Ex  parte  Gordan,  95  Cal.  374; 
Luck  V.  Luck,  92  Cal.  053,  where  there  was 
a  change  of  custody.  The  court  is  not  re- 
quired to  make    any  order    as  to  care  and 


custody  of  a  minor  child  when  a  decree  of 
divorce  is  denied  to  both  parties:  Brenot  v. 
Brenot,  102  Cal.  294.  See  Dickerson  ▼. 
Dickerson,  108  Cal.  351. 

Haintenance  of  children.— If  a  decree 
of  divorce  awards  the  children  to  the  wife 
without  providing  for  their  'maintenance, 
the  court  may  give  a  8ubsequ^nt  direction 
for  their  care  and  education,  and  provide 
for  the  expenses  thereof:  McKay  v.  McKay » 
125  Cal.  65. 

The  court  cannot  order  the  father  to  re- 
imburse persons  for  past  expenses  incurred 
in  caring  for  the  children:  McKay  v.  Mc- 
Kay, 125  Cal.  65. 

Stipulation  for  support  of  children  hy 
mother  held  proper,  in  view  of  the  division 
of  property  made  by  the  decree,  and  an  ap- 
plication to  modify  the  decree  based  on  the 
stipulation  properly  refused,  in  Parkhurst 
V.  Parkhurst,  118  Cal.  18. 

The  court  has  jurisdiction  to  make  an  or- 
der for  maintenance  of  children  by  the 
father  at  any  time  after  the  final  decree^ 
though  the  custody  of  the  children  was  by 
the  decree  awarded  to  the  mother;  and  on 
appeal  from  such  order,  to  make  an  order 
directing  the  father  to  pay  an  allowance  of 
attorneys'  fees  and  costs  to  the  mother  as 
guardian  of  the  children:  McKay  v.  Supe- 
rior Court,  120  Cal.  143.. 

Liability  of  father  for  support  of  chil- 
dren where  custody  awarded  to  mother:  See 
47  Am.  St  Rep.  314-317,  note. 


139.  Support  of  wife  and  children  on  divorce  or  separation  granted  to  wife. 

Sec.  139.    Where  a  divorce  is  granted  for  an  offense  of  the  husband,  the  court 
may  compel  him  to  provide  for  the  maintenance  of  the  children  of  the  marriage, 
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and  to  make  such  suitable  allowance  to  the  wife  for  her  support,  during  her  life, 
or  for  a  shorter  period,  as  the  court  may  deem  just,  having  regard  to  the  cir- 
cumstances of  the  parties  respectively;  and  the  court  may,  from  time  to  time, 
modify  its  orders  in  these  respects. 

.  Alimony  where  wife  in  fault.— In  Ev-  Wolff  v.  Wolff,  102  Cal.  433.    As  to  length 

erett  v.  Everett,  52  Cal.  383,  an  order  direct-  of  time    alimony  is  to  be  paid:    Ex  parte 

ing  the  husband,  on  granting  him  a  divorce  Hart,  94  Cal.  254. 

for  the  extreme  cruelty  of  his  wife,  to  pay  That  the  appellate  court  may  lessen    the 

her  monthly  alimony,  was  set  aside,  the  su-  amount  of  the  monthly  installment  directed 

preme  court  saying  there  was  no  authority  by  the  lower  court    to  be  paid    to  the  re- 

for  such  an  order.    Alimony  is  allowed  by  spondent,  see   Eidenmuller  v.   Eidenmuller, 

way  of  compensation  for  a  wrong  done  to  37  Cal.  364.    Compare  with  sec.  148. 

the  wife:  £x  parte  Spencer,  83  Cal.  460.  The  allowance  may  be  made  in  a  gross 

Modifying  order  for  alimony.— That  the  sum:  Bobinson  v.  Robinson,  *79    Cal.  511. 

court  may  increase  the  amount  of  alimony  See,  as  to  the  raising  of  other  issues  upon 

beyond  that  directed  to  be  paid  by  the  judg-  an     application     for     alimony:     Storke     y. 

ment  entered  in  the  action,  see    Ex  parte  Storke,  99  Cal.  621;  Poole  v.  Wilber,  95  Cal. 

Cottrell,  59  Cal.  417;  Ex  parte  Spencer.  83  339. 
Cal.  460;  Ex  parte  Ambrose,  72  Cal.  398; 

140.  Security  for  maintenance  and  alimony. 

Sec.  140.     The  court  may  require  the  husband  to  give  reasonable  security  for 

providing  maintenance  or  making  any  payments  required  under  the  provisions 

of  this  chapter,  and  may  enforce  the  same  by  the  appointment  of  a  receiver,  or 

by  any  other  remedy  applicable  to  the  case. 

Charge  of  alimony  on  husband's  real  Appointment  of  receiver  is  within    the 

estate.— This    section    provides    the    only  power  of  the  court  in  such  a  case,  by  the 

statutory  security  In  favor  of  a  wife  seek-  usage  of  equity,  and    section    5d4  of    the 

ing  maintenance  against  the  property  of  her  Code  of  Civil  Procedure:  Murray  v.  Murray, 

J?!;'^*??'^^*^?,  ^°!:  .?''•  ""•  ^^^^'  ^i?    ^t  115  Cal.  266,  274;  56  Am.  St  Rep.  97;  cit- 

19C.    Ijnder  It  and  the  preceding  section  the  «„„  t?^{„i^„  ^    t?^j«i«^    t  -kxa    kqt.  fti    a*»» 

.^^-*  -..«-,  .M.i.^  ♦i»*v  JTi'f^*^  <>it«»/^««^  «  n««  "*fir  reigley  v.  reigley,  7  Ma.  0o7;  ol  Am. 

court  may  make  the  wifes  alimony  a  lien  •       ^   >r^i^,.  ^    t'i^,   ioa  Tt\    kopi   kqt. 

on  the  husband's  estate,  and  enforce  it  by  J^f •  3^^;  Tyler  J.  Tyler,  126  Dl.  525,  53< ; 

appointing  a   receiver  to  collect  rents  and  »  Am.  St.  Rep.  642;  Livermore  v.  Boutelle, 

sell  the  property:  Huellmantel  v.  Huellman-  H  Gray,  217;  71  Am.  Dec.  708;    Green  v. 

tel,  124  Cal.  683.    This  section  is  not  to  be  Adams,  59  Vt.  609;  59  Am.  Rep.  761,  and 

construed  as  limiting  the  original  equity  ju-  other  cases;    Huellmantel    v.  Huelhnantel, 

risdiction    to    make    the    alimony   such    a  124  Cal.  583. 

charge  or  lien:  Gastoh  v.  Gaston.  114  Cal.  Appointment  of  receiver  in  suit  for  di- 

542   546;  55  Am.  St.  Rep.    86.    and    cases  ^^^^.  g^^  ^g  Am.  St  Rep.  6^7,  66.  note, 
cited. 

141.  Court  shall  resort  to  what,  in  ezecnting  certain  seotions. 

Sec.  141.    In  executing  the  five  preceding  sections,  the  court  must  resort: 

1.  To  the  community  property;  then, 

2.  To  the  separate  property  of  the  husband. 

Liability  of  bomestead  for  alimony:  See  45  Am.  St.  Rep.  389,  note. 

142.  If  wife  has  sufficient  for  her  support,  court  may  withhold  allowance. 

Sec.  142.  When  the  wife  has  either  a  separate  estate,  or  there  is  community 
property  suflBcient  to  give  her  alimony  or  a  proper  support,  the  court,  in  its 
discretion,  may  withhold  any  allowance  to  her  out  of  the  separate  property  of 
the  husband. 

143.  Community  and  separate  property  may  be  subjected  to  support  and  educate 
children. 

Sec.  143.  The  community  property  and  the  separate  property  may  be  sub- 
jected to  the  support  and  education  of  the  children  in  such  proportions  as  the 
court  deems  just. 

69 


§§  144-146  Civil  Codb.  [Div.  I,  Part  III, 

144.  Legitimacy  of  issue. 

[Section  144  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 

Amendment;  took  effect  July  1,  1901.] 

Legitimacy  of  children:  See  generally,  sec.  193,  post,  and  references  in  note  there- 
to.   See  also  the  next  section. 

145.  Legitimacy  of  issue. 

Sec.  145.  When  a  divorce  is  granted  for  the  adultery  of  the  wife,  the  legit- 
imacy of  children  begotten  of  her  before  the  commission  of  the  adultery  is  not 
affected;  but  the  legitimacy  of  other  children  of  the  wife  may  be  determined 
by  the  court  upon  the  evidence  in  the  ease. 

Presumption  of  legitimacy:  See  the  references  in  note  to  last  section. 

146.  Community  property  and  homestead,  how  disposed  of  on  divorce. 

Sec.  146.  In  case  of  the  dissolution  of  the  marriage  by  the  decree  of  a  court 
of  competent  jurisdiction,  the  community  property  and  the  homestead  must 
be  assigned  as  follows: 

1.  If  the  decree  is  rendered  on  the  ground  of  adultery  or  extreme  cruelty, 
the  community  property  must  be  assigned  to  the  respective  parties  in  such 
proportions  as  the  court,  from  all  the  facts  of  the  case,  and  the  condition  of 
the  parties,  may  deem  just;  but  in  no  event  must  less  than  one-half  thereof  be 
awarded  to  the  innocent  party; 

2.  If  the  decree  is  rendered  on  any  other  ground  than  that  of  adultery  or 
extreme  cruelty,  the  community  property  must  be  equally  divided  between  the 
parties; 

3.  If  a  homestead  has  been  selected  from  the  community  property,  it  may  be 
assigned  to  the  innocent  party,  either  absolutely,  or  for  a  limited  period,  sub- 
ject, in  the  latter  case,  to  the  future  disposition  of  tW  court,  or  it  may,  in  the 
discretion  of  the  court,  be  divided,  or  be  sold  and  the  proceeds  divided; 

4.  If  a  homestead  has  been  selected  from  the  separate  property  of  either, 
it  must  be  assigned  to  the  former  owner  of  such  property,  subject  to  the  power 
of  the  court  to  assign  it  for  a  limited  period  to  the  innocent  party.  [Com- 
missioners^ Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Diasolution  of  marriage.— Subd.  1.  The  court  has  the  power,  under  this  sec- 
Community  property,  on  a  divorce  for  adul-  tion,  to  charge  a  lien  on  the  community 
tery,  may  be  all  awarded  to  the  innocent  property  in  favor  of  the  wife:  Gaston  v.  Gas- 
party— in  this  case  to  the  husband:  Miller  v.  ton,  114  Cal.  542;  55  Am.  8t.  Rep.  86;  this 
Miller,  33  Cal.  353.  And  the  first  and  sec-  is  not  in  the  nature  of  a  judgment  lien,  and 
ond  subdivisions  of  this  section,  when  read  does  not  expire  within  the  two  years  lim- 
together,  give  rise  to  the  inference,  and  it  ited  by  section  071  of  the  Code  of  Civil  Pro- 
was  accordingly  so  decided  in  Eslinger  v.  cedure:  Gaston  v.  Gaston,  114  Cal.  542; 
Eslinger,  47  Oal,  G2,  (M,  that  if  a  divorce  be  55  Am,  St.  Rep.  86;  nor  is  its  enforcement 
granted  on  Ihe  ground  of  adultery  or  ex-  limited  by  the  period  of  five  years  from  the 
treme  cruelty,  "the  injured  party  is  to  re-  entry  of  judgment,  for  the  issuance  of  exe- 
ccive,  as  a  general  rule,  more  than  one-half  cution,  under  section  681  of  the  same  code: 
ol'  the  property,  and  as  much  more  as  the  Gaston  v.  Gaston,  114  Cal.  542;  56  Am.  SL 
court  shall  deem  just."  Rep.  86. 

As  to  the  awarding  of  community  prop-  In  Eidenmuller  v.  Eidenmuller,  87  Cal. 
erty,  see  Reid  T.  Reid,  112  Cal.  274;  Rose  364,  the  bulk  of  the  community  pri^erty, 
V.  Rose,  112>  Cal.  341.  See  Strozynski  t.  here  the  house  and  furniture,  were  awarded 
Strozynski,  where  injured  party  received  to  the  plaintiff,  and  a  horse  and  buggy  to 
all  the  community  property.  The  commu-  the  defendant,  a  physician,  whose  cruelty 
nity  property  is  assigned  subject  to  debts  toward  plaintiff  was  the  cause  for  divorce, 
contracted  by  husband  for  benefit  of  the  Where  the  community  property  Is  award- 
community,  where  he  has  no  separate  prop-  ed  to  the  parties  equally,  they  thenee  be- 
erty:  Frankel  v.  Boyd,  106  Cal.  608.  come  tenants  in  common  w^ith  respect  to  it: 
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McLeran  ▼.  BentoD,  31  Cal.  29;  Kirschner 
T.  Dietrich,  110  Cal.  502.  Where  deeds  to 
Qudivided  halves  are  given:  See  Jackson  v. 
Jackson,  94  Oal.  416. 

As  to  partition  of  mortgaged  community 
property  in  lawful  possession  of  mortgagee, 
see  Cnmmings  y.  Oummings,  75  Cal.  434. 

Subd.  2:  See  Reid  t.  Reid,  112  Cal.  274. 

Subds.  8  and  4.  Homestead  on  a  decree 
of  divorce  when  declared  on  the  community 
property  may  be  either  partitioned  or  set 
apart  to  one  of  the  parties  as  common  prop- 
erty rGimmy  V.  Doane,  20  Cal.  635;  Stockton 
V.  Knock,  73  Cal.  425;  Senter  v.  Senter,  70 
Cal.  619.  The  right  to  the  use  of  the  home- 
stead when  assigned  in  a  decree  of  divorce 
is  purely  personal:  Neary  v.  Godfrey,  102 
Cal.  33$. 

When  divorce  is  granted  without  any  ad- 
judication of  rights  of  property  in  a  home- 
stead declared  by  the  husband,  but  con- 
veyed by  him  to  his  wife  before  the  com- 
mencement of  the  divorce  suit,  the  title  to 
the  property  becomes  absolute  in  the  wife 
from  the  granting  of  the  divorce:  Burkett 
V.  Burkett,  78  Cal.  310;  12  Am.  St.  Rep.  58. 
The  court  has  no  statutory  power  to  create 
a  trust  in  the  homestead  or  community 
property  by  a  divorce  decree,  but  only  to  as- 
sign it  to  the  innocent  party  absolutely  or 
for  a  limited  period:  Simpson  v.  Simpson, 
80  Cal.  237.  Where  the  homestead  has  been 
selected  from  the  separate  property  of  the 
guilty  spouse,  it  can  be  assigned  to  the  in- 
nocent party  for  a  limited  time  only,  not 
Qj^eding  the  life  of  the  party  to  whom  it 


is  assigned:  Hnellmantel  v.  HnellmanteU 
117  Cal.  407;  Neary  v.  Godfrey,  102  Cal. 
338. 

Where  the  homestead  is  partitioned  be- 
tween the  husband  and  wife  on  a  divorce, 
the  land  loses  its  homestead  character,  and 
may  be  seized  on  execution:  Shoemake  v. 
Chalfant.  47  Cal.  432. 

But  whether  or  not  the  property  is  a  home- 
stead is  a  question  which  the  parties  may 
litigate  in  the  divorce  proceedings:  Elmore 
V.  Elmore,  10  Cal.  224;  Lowell  v.  Lowell, 
55  Cal.  316.  It  is  not  necessary,  however,  to 
one's  right  to  have  the  homestead  set  apart 
to  actually  pray  therefor,  if  the  existence  of 
such  homestead  is  alleged  in  the  complaint: 
Gimmy  v.  Gimmy,  22  Cal.  633. 

Where  a  wife  has  declared  a  homestead 
in  the  separate  property  of  her  husband,  a 
decree  for  alimony  in  lieu  of  her  homestead 
interest  leaves  the  title  to  the  property  in 
the  husband  free  from  the  homestead: 
Huellmantel  v.  Huellmantel,  124  Cal.  583. 

Homestead  rights,  how  affected  by  di- 
Torce:  See  70  Am.  St.  Rep.  113,  114,  nots. 

Discretion  of  court:  See  sec.  148,  and 
note.  In  awarding  a  divorce  to  a  wife  for 
willful  neglect  of  the  husband,  the  court 
has  a  wide  discretion  in  dividing  the  com- 
munity property  upon  which  a  homestead 
has  been  declared:  Smith  y.  Smith,  124  Cal. 
651. 

Property  accumulated  during  void 
marriage,  division  of:  See  68  Am.  St.  Rep. 
375-379,  note. 


147.  Order  of  court  for  disposition  of  property. 

Sec.  147.  The  court,  in  rendering  a  decree  of  divorce,  must  make  such 
order  for  the  disposition  of  the  commxinity  property,  and  of  the  homestead,  as 
in  this  chapter  provided,  and  whenever  necessary  for  that  purpose,  may  order 
a  partition  or  sale  of  the  property  and  a  division  or  other  disposition  of  tho 
proceeds.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  192; 
took  effect  July  1,  1874.] 


See  note  to  next  section. 

If  the  divorce  is  granted  because  of 
adultery,  the  court  may  award  all  the  com- 
mon property  to  the  innocent  party:  Miller 
T.  MUIer,  33  Cal.  353.  But  a  decree  of  di- 
vorce simply  for  the  cause  of  adultery  does 
not  deprive  the  guilty  party  of  his  interest 


in  the  community  property:  Godey  ▼.  Oodey, 
30  Cal.  157. 

As  to  settlement  of  property  rights:  Mott 
V.  Mott,  82  Cal.  413.  See  Loveren  v.  Love- 
ren,  106  Cal.  509,  where  there  wa«  a  col- 
lusive agreement  as  to  the  disposition  of 
the  community  property. 


148.  Order  subject  to  revision  on  appeal. 

Sec.  148.  The  disposition  of  the  community  property,  and  of  the  home- 
stead, as  above  provided,  is  subject  to  revision  on  appeal  in  all  particulars, 
including  those  which  are  stated  to  be  in  the  discretion  of  the  court.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  192;  took  effect  July 
1,  1874.] 


Diacretion  reviewable.— The  action  of 
the  court  in  disposing  of  the  community 
property  or  homestead  is  reyiewable  on  ap- 
peal, and  if  it  has  not  awarded  a  sufficiently 
large  portion  of  the  same  to  the  plaintiff, 
the  appellate  court  will  increase  it:  Eslinger 


V.  Eslinger,  41  Cal.  62;  Brown-  t.  Brown,  60 
Cal.  579.  Where  husband  makes  misrepre- 
sentations as  to  his  property  so  as  to  mis- 
lead his  wife  in  her  action  for  divorce:  8pe 
Champion  v.  Woods,  7©  Cal.  17;  12  Am.  St- 
Bep.  126.    Or  if  the  monthly  allowance  de- 
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creed  to  be  paid  for  the  support  of  the  wife 
is  thoaght  to  be  ezcessive,  the  ai)pellate 
eourt  will  reduce  it:  Eidenmaller  v.  Eiden- 
muller,  37  Cal.  364.  But  the  exercise  of  the 
trial  court's  discretionary  power  in  this  mat* 
ter  wUl  not  be  interfered  with  by  the  appel- 
late court,  unless  it  be  abused:  Lake  y. 
Bender,  18  Nev.  361;  Rose  t.  Rose,  112  CaL 
341. 
In    BoYO  Y*  BoYO,    63   Cal.  77,  plaintiff 


asked  a  divorce  on  the  ground  of  the  defend- 
ant's  adultery,  which  she  denied,  and  filed  a 
cross-complaint  praying  for  a  dlTorce  on  the 
ground  of  the  husband's  extreme  cruelty. 
A  divorce  was  granted— on  what  ground,  it 
does  not  appear— and  nearly  one-half  of  the 
community  property  was  awarded  to  the  de- 
fendant. The  appellate  court  refused  to  re- 
verse the  judgment  for  abuse  of  discretion. 


CHAPTER  III. 

HUSBAND  AND  WIFE. 

8ec.  166.  Mutual  obligations  of  husband  atfd  wife. 

Sec  156.'  Rights  of  husband,  as  head  of  family. 

See.  157.  In  other  respects  their  interest  separate. 

Sec  158.  Husband  and  wife  may  make  contracts. 

8ec.  159.  How  far  may  impair  their  legal  obligations. 

Sec  160.  Consideration  for  agreement  of  separation. 

Sec  161.  May  be  joint  tenants,  etc 

Sec  162.  Separate  property  of  the  wife. 

Sec  163.  Separate  property  of  the  husband. 

Sec  164.  Community  property. 

Sec  166.  Inventory  of  separate  property  of  wife. 

Sec  166.  Filing  inventory  notice  of  wife's  title. 

Sec  167.  Community  property,  when  not  liable  for  contracts  of  wlf& 

Sec  166.  Earnings  of  wife  not  liable  for  debts  of  husband. 

Sec  169.  Earnings  of  wife  when  living  separate,  separate  property. 

Sec  170.  Liability  for  debts  of  wife  contracted  before  marriage. 

Sec  171.  Wife's  property  not  liable  for  debts  of  husband,  but  liable  for  her  own 

debts. 

Sec  172.  Power  of  the  husband  over  community  property. 

Sec.  173.  Curtesy  and  dower  not  allowed. 

Sec.  174.  Husband  liable  for  support  of  wife. 

Sec  175.  When  not  liable. 

Sec  176.  When  wife  must  support  husband. 

Sec.  177.  Rights  of  husband  and  wife  governed  by  what. 

Sec  178.  Marriage  settlement  contracts,  how  executed. 

Sec.  179.  To  be  acknowledged  and  recorded. 

Sec  180.  Effect  of  recording. 

Sec  181.  Minors  may  make  marriage  settlements. 

155.  Mutual  obligations  of  husband  and  wife. 

Sec.   155.    Husband  and  wife  contract  toward  each  other  obligations  of 
mutual  respect,  fidelity,  and  support. 

Hother  aiding  in  support  of  children:        Husband's  support  of  wife:  See  infra, 

•Sec  196^  post.  sees.  174,  175,  and  ante,  sec.  105,  where  the 

Wife's  support  of  husband:  See  infra,  failure  so  to  do  giyee  ground  for  diTorce. 
sec.  170. 

156.  Bights  of  husband,  as  head  of  family. 

Sec.  156.    The  husband  is  the  head  of  the  family.    He  may  choose  any  rea- 
sonable place  or  mode  of  livings  and  the  wife  must  conform  thereto. 

Head  of  family  for  flomestead  purposes:        Parent   changing  residence   of  child: 
See  post,  sec.  1261.  Sec  213,  post. 
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Bight  of  husband  to  use  force  to  restrain 
or  control  wife:  See  80  Am.  Dec.  437-439, 
note. 

Hu8band*8  selection  of  dwelling-place, 
desertion  if  wife  does  not  conform  thereto: 
Sec.  103. 


Besidence  of  the  husband  is,  in  law,  the 
residence  of  the  wife:  See,  as  respects  her 
right  to  select  homestead,  First  Nat.  Bank 
V.  Bruce,  W  Cal.  77. 


157.  In  other  respects  their  interests  separate. 

Seo,  157.    Neither  husband  nor  wife  has  any  interest  in  the  property  of  the 

other,  but  neither  can  be  excluded  from  the  other's  dwelling. 

Separate  estate  of  married  woman,  <;on-  Qitt  by  husband,  whether  frandulent  as 
trol  over:  See  53  Am.  Dec,  399-401,  note;  30  to  wife:  See  24  Am.  St  Eep.  490-494,  note. 
Am.  Dec.  233-241.  note. 

158.  Husband  and  wife  may  make  contraets. 

Sec.  158.  Either  husband  or  wife  may  enter  into  any  engagement  or  trans- 
action with  the  other,  or  with  any  other  person,  respecting  property,  which 
either  might  if  unmarried;  subject,  in  transactions  between  themselves,  to  the 
general  rules  which  control  the  actions  of  persons  occupying  confidential  rela- 
tions with  each  other,  as  defined  by  the  title  on  trusts. 

Harried  woman's  contracts.— Prior  to*  thereon  may  properly  be  rendered  against 
the  code,  the  wife  labored  under  the  com- 
mon-law disability  in  regard  to  making  con- 
tracts: Piatt  on  Rights  of  Married  Women, 
sec.  19;  Rowe  t.  Kohle,  4  Cal.  2S5;  Simpers 
T.  Sloan,  5  Cal.  468;  Pool  r.  Gerard,  6  Cal. 
73;  Luning  v.  Brady,  10  Cal.  268;  Shaver 
V.  Bear  River  etc.  Co.,  10  Cal.  396;  Spear  v. 
Ward,  20  Cal.  650;  Macklay  v.  Love,  25  Cal. 
367;  85  Am.  Dec.  133;  Smith  v.  Green.  31 
Cal.  478;  Belloc  v.  Davis,  38  Cal.  256;  Drais 
V.  Hogan,  50  Cal.  121;  Carter  v.  McQuade, 
83  Cal.  274;  Rico  v.  Brandenstein,  98  Cal. 
465;  35  Am.  St.  Rep.  192.  But  the  above 
section,  and  sections  167  and  1556,  recog- 
nize a  married  woman's  right  to  make  con- 
tracts. Even  the  law  in  regard  to  her  con- 
veyances of  realty  has  been  changed:  See 
Wedel  V.  Herman,  58  Cal.  507.  As  the  law 
existed  in  1857,  the  hasband  had  to  join  the 
wife  in  a  deed  of  her  separate  property: 
Rico  V.  Brandenstein,  98  Cal.  465;  35  Am. 
St.  Rep.  192.  Where  wife  grants  her  real- 
ty, recitiui:  in  the  deed  that  it  is  her  sepa- 
rate property,  and  the  husband  witnesses 
such  deed,  with  full  knowledge,  he  is 
estopped  from  denying  the  truth  of  such 
recitals,  to  the  prejudice  of  the  title  of  the 
wife's  grantee:  Stockton>  Sav.  Bank  v. 
Staples,  98  Cal.  189.  See,  further,  as  to 
estoppel,  McComb  v.  Spangler,  71  Cal.  418. 

That  a  married  woman  may  mortgage  re- 
alty standing  in  her  individual  name,  see 
Rickards  ▼.  Hutchinson,  18  Nev.  215;  and 
that  she  may  bind  herself  by  a  note  and 
mortgage,  see  Parry  v.  Kelley,  52  Cal.  334; 
Wood  V.  Orford,  52  Cal.  412;  Marlow  v. 
Barlew,  53  Cal.  458;  Alexander  v.  Bouton, 
55  Cal.  19.  20;  Briekell  v.  Batchelder,  62 
Cal.  623.  See  as  to  married  woman's  ability 
to  enter  into  contracts  respecting  her  sepa- 
rate property,  Burkle  v.  Levy.  70  Cal.  250; 
Ooad  y.  Moulton,  67  Cal.  536;  Loring  v. 
Stuart,  79  Cal.  200.  A  promissory  note  of 
a  wife,  made  after  marriage,  is  a  tran.saction 
by  her  respecting  property,  and  a  judgment 


her,  but  can  be  satisfied  only  out  of  her 
separate  estate:  Bogart  v.  Woodruff,  96  Cal. 
009. 

All  intending  purchasers  or  encumbrancers 
are  bound  to  take  notice  that  property  con- 
veyed to  a  married  woman  by  deed  of  bar- 
gain and  sale  is  her  separate  property,  in 
the  proportion  in  which  it  had  been  paid 
for  with  her  separate  funds,  and  are  bound, 
at  their  peril,  to  ascertain  what  that  pro- 
portion was:  Jackson  v.  Torrence,  83  Cal. 
521. 

The  right  of  a  married  woman  to  enter 
into  any  transaction  with  any  other  person 
which  she  might  enter  into  if  unmarried  gives 
to  her  a  correlative  right  to  enforce,  to  the 
same  extent  that  she  could  if  unmarried, 
any  obligation  which  she  may  have  received 
from  such  other  person  as  the  consideration 
for  the  transaction,  and  the  burden  is  upon 
the  one  giving  the  obligation  to  prove  that 
she  acted  as  agent  of  the  community,  and 
not  for  herself:  Schwarze  v.  Mahoney.  97 
Cal.  131.  A  married  woman  who  mortgages 
her  property  to  secure  her  husband's  con- 
tract is  a  surety  merely:  Bull  v.  Coe,  77  Cal. 
54;  11  Am.  St.  Rep.  235. 

Contracts  of  married  women,  conflict  of 
laws:  See  46  Am.  St.  Rep.  448-457,  note. 

Deeds  from  wife  to  husband:  See  9  Am. 
St.  Rep.  323-325,  note. 

Contracts  between  husband  and  wif  e.— 
Where  the  husband  and  wife  enter  into  a 
contract  with  respect  to  property,  it  seems 
that  whatever  she  may  acquire  as  the  re- 
sult of  such  contract  will  be  her  separate 
property:  Wodel  v.  Herman,  58  Cal.  507; 
Schuler  v.  Savings  etc.  Soc,  64  Cal.  397; 
Wren  v.  Wren,  100  Cal.  270;  38  Am.  St. 
Rep.  287;  Floumoy  v.  Flournoy,  86  Cal.  286; 
21  Am.  St.  Rep.  39.  A  quitclaim  deed  of 
community  property  from  the  husband  to 
the  wife  conveys  to  her  his  interest  in  the 
community  property:  Taylor  v.  Opperman, 
79  Cal.  466;  Ions  ▼.  Harbison,  112  Cal.  260; 
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206.  Ab  to  mortgage  by  llufthand  to  wife, 
see  Glas  t.  Glas,  114  Cal.  566;  55  Am.  St 
Rep.  90. 

Belatlon  of  trtut  and  confldenea:  8eo 
DoUiver  v.  Dolliver,  94  Cal.  mS:  Brigon  v. 
Brison,  90  Cal.  323  (opinion  by  Mr.  Justice 
Harrison).  See,  also,  Braonoclc  t.  Monroe, 
66  Cal.  491;  Jackson  ▼.  Jackson,  94  Cal. 
446  (where  wife  was  guilty  of  frand  in 
securing  the  execution  of  deeds  to  property 
of  husband).  When  husband  is  given  the 
management  of  wife's  property  such  man- 
agement is  a  personal  trust:  Blanckenburg  t. 
Jordan,  86  Cnl.  171;  Shanahan  t.  Crampton, 
92  Cal.  9.  The  mere  posivession  of  a  note 
given  by  the  husband. to  the  wife  is  not  of 
itself  evidence  that  any  advantage  has  been 
obtained,  and  the  giving  of  it  does  not  in- 
dicate a  trust:  Dimond  ▼.  Sanderson,  103 
Cal.  97.  There  is  no  presumption  of  undue 
influence  in  case  of  a  conveyance  from  one 


to  the  other,  but  the  deed  prima  facie  con- 
veys whatever  its  terms  embrace:  Tillaux  v. 
Tillanx,  116  Cal.  666. 

Conveyance  from  husband  to  wife:  See 
88  Am.  Dec.  64-66,  note. 

Contracts  between  husband  and  wife  to 
compensate  each  other^s  services,  or  relin- 
quish claims  on  other's  earnings:  See  68  Am. 
St.  Rep.  492-499,  note. 

Gift  by  husband  to  wife,  sustained  as 
declaration  of  trust:  See  84  Am.  St.  Rep. 
212,  note. 

Contracts  for  payment  of  money:  See 
sec.  167. 

Charging  her  separate  estate.— Her  con- 
tracts need  not  express  an  intention  to 
charge  her  separate  estate,  a  question  which 
has  received  much  attention  in  other  courts: 
Wood  V.  Orford,  &2  CaL  412;  Cartan  v. 
Davis,  18  Nev.  310. 


159.  How  far  may  impair  their  legal  obligations. 

Sec.  159.  A  husband  and  wife  cannot,  by  any  contract  with  each  other,  alter 
their  legal  relations,  except  as  to  property,  and  except  that  they  may  agree,  in 
writing,  to  an  immediate  separation,  and  may  make  provision  for  the  support 
of  either  of  them  and  of  their  children  during  such  separation.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  193;  took  efEect  July  1,  1874.] 


Articles  of  separation,  vaUdity  of,  up- 
held: See  Wells  v.  Stout,  9  Cal.  479.  See 
as  to  validity  of  an  agreement  for  eeparation 
and  division  of  community  property,  Wick* 
ersham  v.  Comerford,  90  Cal.  433;  Biggi  v. 
Blggi,  98  Cal.  35;  35  Am.  St.  Rep.  141.  A 
husband  cannot  compel  reconveyance  for 
failure  of  consideration,  of  land  conveyed 
by  him  to  her  as  incident  of  an  agreed  repa- 
ration, because  of  an  alleged  breach  of  her 
promise  not  to  molest  him,  when  the  husband 
by  his  consent  to  live  with  the  wife  gave 
hor  no  opportimity  to  cpmply  with  her 
promise:  Tillaux  v.  Tillaux,  115  Cal.  663. 

Subsequent  reconciliation  avoiding 
agreement  for  separation:  Wells  v.  Stout,  9 
Cal.  479. 

Marrias^e  settlements:  Sees.  177-181, 
post. 

Belease  of  right  of  succession.— "A  wife 
may  contract  away  her  inheritable  Interest 


m  her  husband*8  property" :  In  re  Davis,  106 
Cal.  4S8,  But  where  an  agreement  for  sep- 
aration and  diviinon  of  the  property  between 
husband  and  wife  contained  no  release,  in 
terms,  by  either  one,  of  claims  upon  the 
future  acquisitions  of  the  other,  nor,  in 
terms,  any  release  by  either  one  upon  the 
estate  of  the  other  in  case  of  death,  it  was 
held  that  the  right  of  succession  was  not 
waived:  Jones  v.  Lament,  118  Cal.  499;  62 
Am.  St.  Rep.  251.  See  Labbe  v.  Abat,  2 
La.  553;  22  Am.  Dec.  151. 

Separation,  agreements  for,  validity  and 
effect  of :  See  90  Am.  Dec.  367-370,  note. 

Contracts  between  husband  and  wife 
to  compensate  each  other's  services  or  relin- 
quish claim  on  other's  earnings  or  profits: 
See  58  Am.  St.  Rep.  492-499,  note. 

Contracts  facilitating  dissolution  of 
marriage  are  void:  See  53  Am.  Dec.  212, 
note. 


160.  Consideration  for  agreement  of  separation. 

Sec.  160.     The  mutual  consent  of  the  parties  is  a  sufficient  consideration  for 
such  an  agreement  as  is  mentioned  in  the  last  section. 

161.  May  be  joint  tenants,  etc. 

Sec.  161.    A  husband  and  wife  may  hold  property  as  joint  tenants,  tenants  by 

entireties,  tenants  in  common,  or  as  community  property.     [Commissioners' 

Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Tenants  by  entirety:  See  note,  18  Am.     to  husband  and  wife  creates:  See  20  Am. 
Dec.  371.  Rep.  65-68,  note;  38  Am.  St.  Rep.  435,  436, 

Tenancy  by  the  entireties,  conveyance     note. 
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162.  Separate  property  of  the  wife. 

Sec.  162.  All  property  of  the  wife,  owned  by  her  before  marriage,  and  that 
acquired  afterward  by  gift,  bequest,  devise,  or  descent,  with  the  rents,  issues, 
an(f  profits  thereof,  is  her  separate  property.  The  wife  may,  without  the  con- 
sent of  her  husband,  convey  her  separate  property. 

Property  owned  before  marriag^e  is  the  * 
separate  property  after  marriage  of  the 
spouse  8o  owning  it:  Snyder  v.  Webb.  .S  Cal. 
83.  See  Estate  of  Higgins,  65  Cal.  407;  and 
no  legal  or  beneficial  interest  in  the  use  or 
enjoyment  of  the  wife's  separate  estate 
passes  by  the  fact  of  marriage  to  the  hus- 
band: Lewis  T.  Johns,  2^  Cal.  98;  85  Am. 
Dec.  49.  The  wife's  right  of  property  is  as 
complete  after  marriage  as  while  a  feme 
sole:  Lewis  t.  Johns,  24  Cal.  98;  85  Am.  Dec. 
49.  Husband  cannot  interfere  in  the  man- 
agement: Emerson  v.  Bergin,  71  Cal.  335; 
Mesnager  v.  Engelhardt,  108  Cal.  68. 

Glft.~Property  acquired  by  gift  after  mar- 
riage is  the  separate  estate  of  the  donee: 
Hart  y.  Robertson,  21  Cal.  346;  Lewis  v. 
Johns,  24  Cal.  98;  85  Am.  Dec.  49;  Peck  ▼. 
Vandenberg,  30  Cal.  11;  Dow  v.  Gould  & 
Curry  etc.  Min.  Co.,  31  Cal.  629;  Woods  t. 
Whitney,  42  Cal.  358;  Higgina  t.  Higgins, 
46  Cal.  259. 

The  husband  can  make  a  gift  to  the  wife 
of  either  his  separate  or  of  the  community 
property,  and  it  will  become  her  separate 
property:  Kohner  t.  Ashenauer,  17  Cal.  582; 
Peck  y.  Brummagim,  31  Cal!  445;  Kane  ▼. 
Desmond,  63  Cal.  404;  Carter  v.  McQuade, 
83  Cal.  274;  Jackson  t.  Torrence,  83  Cal. 
521.  See  Klumpke  r.  Baker,  68  Cal.  559. 
If  the  husband  voluntarily  pays  out  money 
in  the  construction  of  a  house  on  the  land 
of  his  wife,  the  house  becomes  her  separate 
estate:  Peck  v.  Brummagim,  31  Cal.  440;  80 
Am.  Dec.  195;  so  valid  gifts  from  husband 
to  wife:  Barker  v.  Koncman,  13  Cal.  9; 
Hussey  v.  Castle,  41  Cal.  241;  Kane  v.  Des- 
mond, 63  Cal.  464.  A  deed  from  a  third 
person  to  the  wife  for  a  consideration  paid 
by  the  husband,  the  deed  reciting  the  prop- 
erty to  be  "her  separate  property,  and  to 
and  for  her  sole  and  separate  use,*'  con- 
stitute the  premises  her  separate  estate: 
Swain  v.  Dnane,  48  Cal.  358;  Sanchez  r. 
Grace  M.  E.  Church.  114  Cal.  295,  297; 
Read  v.  Rahm,  66  Cal.  343;  Shanahan  v. 
Crampton,  92  Cal.  9.  Where  conveyance  is 
between  husband  and  wife,  the  intention  of 
the  parties  as  to  effect  of  conveyance  is  of 
paramount  importance:  Flournoy  v.  Flour- 
noy,  86  Cal.  286;  21  Am.  St  Rep.  30.  Set-, 
further,  as  to  intention  of  parties,  Diefen- 
doTft  V.  Hopkins.  95  Cal.  343. 

Bequest,  devise,  or  descent.— Property 
acquired  by  descent  by  a  married  woman  in 
California,  before  its  cession  to  the  United 
States,  became  her  separate  property:  Ra- 
coulllet  V.  Sansevain,  32  Cal.  376. 

Bents,  issues,  and  profits.— What  is 
meant  by  this  phrase  is  a  difficult  question 
to  answer.  See  the  discussion  by  Professor 
Pomeroy  in  4  West  Coast  Rep.  193;  and 
Platt*s  Rights  of  Married  Women,  sec.  14. 


Separate  property  of  husband  or  wife  is 
that  which  is  held  both  in  its  use  and  in  its 
title  for  the  exclusive  benefit  of  the  spouse 
holding  the  same:  Kraemer  v.  Kraemer,  52 
CaL  302;  George  v.  Ransom,  15  Cal.  322; 
76  Am.  Dec.  490.  See  In  re  Spenoer,  82  Cal. 
110;  Oaks  v.  Oaks,  94  Cal.  66;  Goldman  v. 
Rogers,  86  Cal.  574.  Where  the  deed  to  a 
wife  of  property  purchased  by  her  as  her 
separate  estate  is  delivered  in  escrow  till 
the  whole  purchase  price  is  paid,  the  volun- 
tary payment  by  the  husband  of  the  balance 
due  on  the  property  out  of  his  own  separate 
funds,  without  her  knowledge  or  consent, 
accrues  to  the  wife/and  gives  the  husband 
no  right  or  interest  in  the  property:  Flour- 
noy V.  Flournoy,  86  Cal.  286;  21  Am.  St. 
Rep.  39.  Real  estate  purchased  by  a  mar- 
ried woman  in  her  own  name,  partly  with 
money  belonging  to  her  separate  funds  and 
partly  with  money  borrowed  by  her  for  that 
purpose,  becomes  in  part  the  separate  prop- 
erty of  the  wife,  and  in  part  community 
property:  Schuyler  v.Broughtou,  70  Cal.  282. 
Where  separate  and  common  funds  are  so 
commingled  as  to  lose  identity,  the  profits 
of  the  same  belong  to  the  community: 
Estate  of  Bauer,  79  Cal.  304.  See,  further, 
as  to  commingling  funds,  Dimmick  v.  Dim- 
mick,  95  Cal.  323.  Land  conveyed  to  a 
woman  before  marriage  becomes  her  sepa- 
rate property,  and  subsequent  quitclaim  deed 
thereof  to  her  executed  after  marriage  by 
same  grantor  does  not  change  character  of 
property  from  separate  to  community:  Ma- 
guire  V.  De  Fremery,  76  Cal.  401.  See  Har- 
ris V.  Harris,  71  Cal.  314;  Estate  of  Lamb, 
95  Cal.  397;  Gage  v.  Downey,  79  Cal.  140 
(as  to  final  effect  of  judgment  establishing 
wife's  right  to  certain  land  acquired  by  her 
separate  funds).  That  an  insurance  policy 
on  the  life  of  the  husband,  made  payable  to 
his  wife,  is  her  separate  property,  see  Crowe 
V.  Dobbel,  105  Cal.  350.  Money  borrowed 
apon  the  security  of  the  separate  real  estate 
of  one  of  the  spouses  will,  in  the  absence  of 
any  showing  to  the  contrary  be  treated  as  the 
separate  property  of  the  party  owning  the  real 
estate:  Heney  v.  Pesole,  109  Cal.  53.  The 
word  "separate,"  as  used  in  section  14  of 
article  XI  of  the  former  constitution,  neither 
enlarged  nor  limited  a  married  woman's 
right  to  the  property  mentioned,  but  merely 
distinguished  it  from  her  common  property: 
Dow  V.  Gould  &  Curry  etc.  Min.  Co.,  31  Cal. 
629.  By  marriage  the  husband  acquires  no 
right  to  his  wife's  separate  estate:  Lewis  v. 
Johns  24  Cal.  98;  85  Am.  Dec.  49.  Neither 
the  husband  nor  his  creditors  can  claim  the 
proceeds  of  her  separate  property:  George 
V.  Ransom,  15  CaL  322;  76  Am.  Dec.  490; 
Selover  v.  American  Russian  Com.  Co.,  7 
Cal.  266;  Beaudry  v.  Felch,  47  Cal.  183. 
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It  was  settled  at  an  early  period  of  this 
state's  history  that  the  legislature  could  not 
declare  the  fruits  of  the  wife*8  separate 
estate  community  property:  Selover  v.  Amer- 
icau  Russian  Com.  Co.,  7  Cal.  273;  George  t. 
RaKsom,  15  Cal.  324;  Spear  v.  Ward,  20  Cal. 
674;  Lewis  t.  Johns,  24  Cal.  98;  85  Am.  Dec. 
49;  Beaudry  v.  Felch,  47  Cal.  183.  But  what 
is  meant  by  fruits  or  proceeds  is  not  definite- 
ly determined.  Dividends  on  share  of  stock 
are  profits,  and  become  separate  estate: 
George  y.  Ransom,  15  Cal.  324.  And  it  has 
been  decided  that  the  results  of  the  farming 
the  wife's  land  was  her  separate  estate,  not- 
withstanding the  husband  superintended  the 
farm  labor,  and  performed  work  himself: 
Lewis  V.  Johns,  24  Cal.  98;  85  Am.  Dec.  49. 
Accumulations  arising  out  of  the  industry 
and  skill  of  the  husband  expended  upon  his 
laud  are  his  separate  property:  Estate  of 
Higgius,  65  Cal.  407.  So  property  purchased 
during  coverture,  with  fuuds  forming  part 
of  the  husband's  or  wife's  separate  estate, 
will  be  separate  property:  Estate  of  Hig- 
gins,  66  Cal.  407;  Ramsdell  t.  Fuller,  28  Cal. 
87;  87  Am.  Dec.  103.  Where  the  husband 
manages  the  wife's  separate  property,  he 
must  manage  it  as  her  separate  estate,  and 
Bhe  is  entitled  to  enjoy  the  income:  Wilson 
V.  Wilson,  36  Cal.  447;  95  Am.  Dec.  194. 

The  wife  may,  with  her  separate  funds, 
buy  from  the  husband  land  which  is  his 
separate  property,  and  there  will  arise  no 
presumption  that  such  land  becomes  com- 
munity property:  Hussey  v.  Castle,  41  Cal. 
239.  When  husband  deeded  community 
property  to  his  wife  the  presumption  is  that 
he  intended  it  for  her  separate  property: 
Taylor  v.  Opperman,  79  Cal.  466.  A  grant, 
bargain,  and  sale  deed  from  husband  to  wife 
reciting  money  consideration,  passes  pre- 
sumptively a  separate  estate:  Ions  v.  Harbi- 
son, 112  Cal.  260. 

Conflict  of  laws  as  to  character  of  prop- 
erty.— A  husband  and  wife  may  be  married 


in  one  state,  move  to  another,  and  finally  re- 
side in  another,  or  they  may  be  married  in 
a  state  where  they  do  not  reside,  or  where 
property  owned  by  either  or  both  is  not 
situated,  or  after  marriage  they  may  acquire 
property  out  of  the  state.  Questions  then 
arise,  when  the  laws  of  the  various  states 
differ,  which  law  is  to  govern  in  determining 
the  character  of  the  property.  Some  of  the 
points  here  suggested  have  been  passed  upon; 
and  this  rule,  as  supported  by  the  decisions, 
may  be  formulated:  The  law  of  the  place  of 
residence  and  of  the  acquisition  of  personalty 
gives  it  its  separate  or  community  character/ 
to  be  unchanged  by  removing  to  another 
state:  Kraemer  ▼.  Kraemer,  52  Cal.  302;  Dye 
v.  Dye,  11  Cal.  168;  Hill  v.  McDermott,  Dal- 
lam, 422;  Edrington  v.  May  field,  5  Tex.  363; 
Shumway  v.  Leakey,  67  Cal.  458.  If  the 
place  of  the  acquisition  of  the  property  is 
not  the  residence  of  the  parties,  the  law  of 
the  domicile  governs:  State  v.  Barrow,  14 
Tex.  179;  65  Am.  Dec.  109.  The  capacity 
of  a  wife  residing  in  California  to  acquire 
property  is  regulated  by  the  law  of  that 
state,  and  not  by  the  law  of  the  place  where 
the  marriage  was  celebrated:  Dow  ▼.  Gould 
&  Curry  etc.  Min.  Co.,  31  Cal.  630. 

Husband's  control  of  wife's  separate 
property.—  For  decisions  under  former  stat- 
utes of  this  state  giving  the  husband  control 
over  and  the  management  of  his  wife's  sepa- 
rate property,  see  Meagher  v.  Thompson,  49 
Cal.  189:  O'Brien  v.  Foreman,  46  Cal.  80; 
I^wis  V.  Johns,  34  Cal.  629;  Wilson  t.  Wil- 
son, 36  Cal.  447;  95  Am.  Dee.  194;  Drais  v: 
Hogan,  50  Cal.  14;  Dickinson  v.  Owens,  11 
CaU  71;  Mahone  v.  Grimshaw,  20  CaL  176; 
Piatt's  Rights  of  Married  Women,  sec.  18. 

Power  to  contract  with  respect  to  wife's 
separate  estate:  See  note,  78  Am.  Dec.  226. 
Husband's  interest  in  wife's  chattels  and 
choses  in  action:  See  29  Am.  Dec.  47,  48, 
note. 


163.  Separate  property  of  the  iLUsband. 

Sec.  163.  All  property  owned  by  the  husband  before  marriage,  and  that 
acquired  afterward  by  gift,  bequest,  devise,  or  descent,  with  the  rents,  issues, 
and  profits  thereof,  is  his  separate  property. 


Husband's  separate  estate:  See  the  note 
to  the  previous  section  as  to  separate  prop- 
erty  in  general. 

Under  the  Mexican  law  in  California,  be- 
fore its  cession  to  the  United  States,  the 
grant  of  a  lot  in  a  pueblo  by  an  alcalde  to  a 
married  man  Tested  the  title  in  the  husband 
as  his  separate  property:  Fuller  v.  Ferguson, 
26  Cal.  546;  Wilson  v.  Castro,  31  Cal.  420. 
So  where  a  single  man,  while  in  possession 
of  a  tract  of  land,  claiming  to  own  by  virtue 
of  a  purchase  from  grantees  of  the  Mexican 
government,  marries,  if  the  grant  is  rejected 
and  the  man  is  subsequently  permitted  by 


act  of  Congress  to  purchase  it  from  the 
United  States,  and  does  so,  the  land  is  his 
separate  property:  Lake  v.  Lake,  52  CaL 
428. 

Whether  if  a  husband  borrows  money 
with  the  distinct  understanding  that  his  sep- 
arate property  alone  is  liable,  and  invests 
the  same  in  lands,  they  become  his  separate 
property,  quaere:  Estate  of  Holbert,  57  Cal. 
257.  See  Peek  v.  Peek,  77  Cal.  106.  11  Am. 
St.  Rep.  244,  where  husband  makes  fraudu- 
lent transfer  of  his  separate  property,  to  the 
detriment  of  his  wife. 


164.  Commumty  property. 

Sec.  164.     All  other  property  acquired  after  marriage  by  either  husband  or 

wife,  or  both,  is  community  property;  but  whenever  any  property  is  conveyed, 
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or  transferred  to,  or  otherwise  placed  in  the  name  of,  a  married  woman,  by  an 
instrument  in  writing,  the  presumption  is  that  the  title  is  thereby  vested  in  her 
4is  her  separate  property.  And  in  case  the  conveyance  is  to  such  married 
woman  and  to  her  husband,  or  to  her  and  any  other  person,  the  presumption 
is  that  the  married  woman  takes  the  part  conveyed  to  her,  as  tenant  in  common, 
unless  a  different  intention  is  expressed  in  the  instrument,  and  the  presump- 
tions in  this  section  mentioned  are  conclusive  in  favor  of  a  purchaser  or  encum- 
brancer in  good  faith  and  for  a  valuable  consideration.  And  in  cases  where  a 
married  woman  or  a  widow  has  conveyed,  or  shall  hereafter  convey,  real  prop- 
•erty,  her  husband,  or  his  heirs  or  assigns,  are  barred  from  commencing  or 
maintaining  any  action  to  show  that  such  real  property  was  community  prop- 
erty, or  to  recover  the  same,  as  follows:  As  to  conveyances  made  prior  to  March 
fourth,  eighteen  hundred  and  ninety-seven,  one  year  after  such  making;  and 
as  to  conveyances  made  after  such  date,  one  year  from  the  filing  for  record  in 
the  recorder's  office  of  such  conveyances  respectively.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 


Validity.—Tlie  amendment  of  1803  to 
this  section  relating  to  conveyances  by  mar- 
ried women  of  property  acquired  prior  to 
May  19,  1660,  is  valid:  Peiser  v.  Griffin,  125 
•CbL   9. 

Community  property:  See  the  defini- 
tion, sec.  687.  A  deed  of  land  to  a  husband, 
in  consideration  of  his  releasing  his  unlaw- 
ful claim  to  the  remainder  of  the  tract  of 
which  he  had  been  in  possession  without 
right  before  his  marriage,  does  not  make 
the  land  his  separate  property:  Pancoast  v. 
Pancoast,  57  Cal.  320.  The  presumption  is 
that  all  property  acquired  by  either  spouse 
•after  marriage,  especially  where  it  at>pears 
to  have  been  obtained  for  a  valuable  con- 
sideration, is  community  property,  and  the 
burden  is  upon  him  who  claims  it  to  be  the 
separate  property  of  'either  to  prove  it:  Meyer 
y.  Kinzer.  12  Cal.  247;  73  Am.  Dec.  538; 
Smith  V.  Smith,  12  Cal.  216;  73  Am.  Dec. 
^33;  Mott  V.  Smith,  16  Cal.  533,  557;  Burton 
T.  Lies,  21  Cal.  87;  Adams  t.  Knowlton,  22 
Cal.  283;  Riley  v.  Pehl,  23  Cal.  70;  Tustin 
V.  Faught,  23  Cal.  241;  McDonald  v.  Badger, 
23  Cal.  393;  83  Am.  Dec.  123;  Landers  v. 
Bolton,  26  Cal.  303,  420;  Ramsdell  ▼.  Fuller, 
28  Cal.  37;  87  Am.  Dec.  103;  Peck  v.  Brum- 
ma^m,  31  Cal.  440;  8G  Am.  Dec.  195;  Bernal 
V.  Gleim,  33  Cal.  668;  Althof  v.  Conheim. 
«8  Cal.  230;  99  Am.  Dec.  363;  Moore  v. 
Jones,  63  Cal.  12;  Schuler  t.  Savings  etc. 
Soc,  64  Cal.  397;  Love  v.  Robertson,  7  Tex. 
11;  56  Am.  Dec.  41;  Wood  v.  Wheeler,  7 
Tex.  20;  Houston  v.  Carl,  8  Tex.  240;  Chap- 
man V.  Allen.  15  Tex.  278;  Cooke  v.  Bre- 
mond,  27  Tex.  459;  Zom  v.  Tarver.  57  Tex. 
390:  Pearce  v.  Jackson,  61  Tex.  644;  Smaltey 
V.  Lawrence,  9  Rob.  (La.)  201;  Fisher  v. 
Gordy,  2  La.  Ann.  762;  Andrew  v.  Bradley, 
10  La.  Ann.  606;  Forbes  v.  Forbes,  11  La. 
Ann.  326;  People  ▼.  Swalm,  80  Cal.  46;  13 
Am.  St.  R«p.  96;  Mortimer  v.  Marder,  93 
"Cal.  172;  Estate  of  Boody,  113  Cal.  682.  686; 
Dimmick  t.  Dimmick,  95  Cal.  327.  This  pre- 
•nt^ption,  relating  to  lands,  the  patents  to 
^hich  were  applied  for  and  acquired  long 
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after  marriage,  was  in  this  case  not  over- 
come by  proof  that  a  possessory  right  to 
such  lands  was  held  by  a  partnership  before 
marriage,  of  which  the  husband  was  a  mem- 
ber. But  in  F^tate  of  Boody,  119  Cal.  402, 
the  presumption  from  purchase  after  mar- 
riage was  overcome  by  proof  thatythe  prop- 
erty was  acquired  by  the  ordinary^  use  of 
the  separate  property,  and  that  lands  which 
appear  to  have  been  the  nucleus  of  subse- 
quent holdings  were  settled  upon,  possessed, 
and  claimed  by  the  husband  long  before  his 
marriage,  although  not  consummated  by 
patent  until  subsequent  to  the  marriage.  A 
crop  raised  on  land  leased  by  a  wife  in  her 
own  name,  from  seed  t^arley,  for  the  price 
of  which  she  gave  her  promissory  note,  but 
which  was  bought  by  the  husband  in  her 
name,  and  was  planted  under  his  personal 
superintendence,  is  community  property,  and 
subject  to  execution  for  the  husband's  debts, 
in  the  absence  of  an  agreement  between 
them  that  the  crop  raised  on  the  leased  land 
should  be  the  separate  property  of  the  wife: 
Davis  V.  Green,  122  Cal.  3i6i.  The  pre- 
sumption established  by  this  section,  prior 
to  the  amendment  of  1889,  became  a  rule 
of  property,  in  respect  of  conveyances  pre-  " 
vionsly  made;  and  the  amendment  changing 
the  presumption  cannot  operate  retroactively 
so  as  to  alter  or  affect  the  presumption  at- 
taching to  a  previous  conveyance:  Lewis  v. 
Bums,  122  Cal.  358. 

See  Morgan  v.  Lones,  78  Cal.  58,  w^here 
the  property  is  acquired  after  marriage. 
Right  of  action  for  damages  which  wife  re- 
covers for  personal  injury  during  marriage 
is  community  property:  McFadden  v.  Santa 
Ana  etc.  Ry.  Co.,  87  Cal.  404;  Neak  v. 
Depot  Ry.  Co.,  94  Cal.  425;  Lamb  v.  Har- 
baugh,  105  Cal.  680.  A  claim  against  the 
estate  of  a  deceased  person  for  services  ren- 
dered by  a  married  woman  while  living 
with  her  husband  is  community  property: 
Smith  T.  Furnish,  70  Cal.  424.  Land,  the 
title  to  which  is  taken  in  a  wife*s  name,  but 
which  is  paid  for  with  community  funds,  is 
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commaoity  property:  Dean  ▼.  Parker,  88  Cal. 
283.  Money  borrowed  by  a  married  woman 
to  invest  in  real  property  during  hfer  mar- 
riage is  community  property,  unless  boi- 
rowed  upon  the  faith  of  her  existing  sepa- 
rate property:  Schuyler  v.  Broughton,  70 
Cal.  282.  See,  further,  Dimmick  y.  Dim- 
mick,  05  Cal.  323.  But  see  Tolman  v.  Smith, 
85  Cal.  280;  McComb  t.  Spangler,  71  Cal. 
418.  Property  conveyed  jointly  to  husband 
and  wife  is  presumptively  community  prop- 
erty: Biggi  V.  Biggi,  98  Cal.  35;  35  Am.  St 
Rep.  141.  As  to  presumptions  before  the 
codes,  see  Jordan  v.  Fay,  98  Cal.  264.  Dec- 
laration by  the*  wife  that  a  certain  estate 
is  the  separate  property  of  husband  is  not 
sufficient  to  overcome  the  presumption  that 
the  property  belongs  to  the  community:  Es- 
tate of  Bauer,  79  Cal.  304.  See,  also,  Mor- 
gan y.  Lones,  78  Cal.  58;  Tibbetts  y.  Fore, 
70  Cal.  242.  A  deed  of  bargain  and  sale  to 
a  married  woman,  executed  prior  to  the 
amendment  of  1880  to  section  164  of  the 
Civil  Code,  must  be  presumed  to  have  been 
paid  for  from  the  community  funds:  Gwynn 
y.  Dierssen,  101  Cal.  668.  The  amendment  of 
1880  to  section  164  of  the  Qvil  Code  is  not 
retroactive  in  its  effect:  Gwynn  y.  Dierssen, 
101  Cal.  563.  See,  further,  as  to  amendment 
of  1889,  Keney  y.  Pesole,  109  Cal.  53. 

This  presumption  arises  whether  the  grant 
or  deed  be  made  to  them  jointly,  or  to  either 
individually:  Meyer  v.  Kinser,  12  Cal.  247; 
73  Am.  Dec.  588;  Pixley  v.  Huggius,  15  Cal. 
131;  Tyron  v.  Sutton,  13  CaL  494;  73  Am. 
Dec.  598;  Parker  y.  Chance,  11  Tex.  517; 


Tucker  v.  Carr,  89  Tex.  96;  McDaniel  v. 
Weiss,  53  Tex.  259.  There  is  no  presump- 
tion that  property  in  the  possession  of  hus- 
band and  wifie  belongs  to  the  husband  rather 
than  to  the  wife:  Edrington  v.  Mayfield,  5 
Tex.  368. 

See  Professor  Pomeroy*s  articlee  in  4 
West  Coast  Rep.  357,  389,  445,  541. 

See,  also,  Piatt's  Rights  of  Married 
Women,  sec.  32  et  seq. 

What  ia  community  property,  and  the 
presumptions  regarding  it:  See  note,  89  Am. 
Dec.  628-643. 

Community  property  liable  for  what 
debts:  Sec.  167. 

fiuBband's  control  over  community 
-property:  Sec.  172. 

Interest  of  wife  in  community  prop- 
erty.—The  legal  title  is  in  the  husband,  and 
the  wife  has  no  right  or  title  to  any  specific 
property,  but  only  what  may  remain  upon  a 
dissolution  of  the  community  otherwise  than 
by  her  own  death,  and  this  interest  cannot 
be  classified  as  any  species  of  estate  known 
to  the  law:  Estate  of  Burdick,  112  Cal.  387. 

Descent  of  community  property:  Sees. 
1401,  1402,  post 

Transmuting  agreement.— Real  property 
purchased  with  the  separate  estate  of  the 
husband,  and  conveyed  to  the  husband  and 
wif^  jointly,  is  presumed  to  be  the  separate 
estate  of  each  as  tenants  in  common;  but 
an  agreement  between  them  that  it  is  com- 
munity property  transmutes  the  estate  into 
community  property:  Yoakam  y.  Kingery, 
126  Cal.  30. 


165.  Inventory  of  separate  property  of  wife. 

Sec.  165.  A  full  and  complete  inventory  of  the  separate  personal  property 
of  the  wife  may  be  made  out  and  signed  by  her,  acknowledged  or  proved  in  the 
manner  required  by  law  for  the  acknowledgment  or  proof  of  a  grant  of  real 
property  by  an  unmarried  woman,  and  recorded  in  the  office  of  the  recorder  of 
the  county  in  which  the  parties  reside. 


Construction. — This  section  is  not  enti- 
tled to  a  construction  that  would  nullify 
section  3140  as  to  fraudulent  transfers  of 
personal  property:  O'Kane  v.  Whelan,  124 
Cal.  200;  71  Am.  St.  Rep.  42. 

Inventory    of    personalty    of    married 


woman  filed  and  recorded  is  admissible  in 
evidence  to  prove  her  title:  Shumway  v. 
Leakey,  67  C^l.  458.  When  assessment-roll 
of  county  is  inadmissible  to  prove  property 
out  of  the  wife:  See  Shumway  v.  Leakey, 
67  Cal.  468. 


166.  Filing  inventory  notice  of  wife's  title  and  prima  facie  evidence. 

Sec.  166.    The  filing  of  the  inventory  in  the  recorder's  office  is  notice  and 

prima  facie  evidence  of  the  title  of  the  wife.     [Amendment,  approved  March  30, 

1874;  Amendments  1873-74,  193;  took  effect  July  1,  1874.] 

This  section  of  the  code  will  not  be  con-  livery  and  continued  chansre  of  poesession 
atrned  »o  as  to  nullify  the  provisions  of  an-  of  property:  Murphy  v.  Mulgrew,  102  Cal. 
other  section   requiring  the  immediate  de-      547;  41  Am.  St.  Hep.  200. 

167.  Conunnnity  property,  when  not  liable  for  contracts  of  wife. 

Sec.  167.  The  property  of  the  community  is  not  liable  for  the  contracts  of 
the  wife,  made  after  marriage,  unless  secured  by  a  pledge  or  mortgage  thereof 
executed  by  the  husband.  [Amendment,  approved  March  30,  1874;  Amend* 
ments  1873-74,  193;  took  effect  July  1,  1874.] 

68 


Title  I,  Chap.  III.] 


Husband  and  Wifb. 


§§  168-171 


TTnder  this  section  as  originally  en- 
acted a  married  woman  coald  not  make  a 
contract  for  the  payment  of  money:  Butler 
T.  Baber,  64  Cal.  178;  Brickell  t.  Batchelder, 
62  Cal.  623. 

Gommixnlty  property  liable  for  what 
debts  of  wife. — ^The  community  property 
is  liable  for  the  antenuptial  debts  of  the 
wife:  Van  Maren  ▼.  Johnson,  15  Oal.  808; 
Vlautin  v.  Bnmpas^  35  Cal.  214.  But  the 
aboTe  section  makes  certain  express  limits 


upon  the  wife's  power  to  charge  the  com- 
munity property  with  her  postnuptial  debts: 
See  Greiner  v.  Greiner,  58  Oal.  115.  119. 

Debts  of  wife:  See  sees.  170.  171,  174. 

Community  property  is  liable  for  hus- 
band's debts:  Sec.  172;  Adams  v.  Knowl- 
ton«  22  Cal.  288;  Estate  of  Tompkins,  12 
Cal.  114;  Schuyler  v.  Broughton,  70  Cal,  282. 

Necessaries  furnished  wife:  See  sec 
174. 


168.  Earnings  of  wife  not  liable  for  debts  of  hnsband. 

Sec.  168.    The  earnings  of  the  wife  are  not  liable  for  the  debts  of  the  hus- 
band. 


EamingpB  of  wife  are  not  liable  for  the 
husband's  debts:  f^innigan  t.  Hibernia  Say. 
etc.  Soc,  63  Cal.  391.  Whether  they  are 
her  separate  property,  under  other  circum- 
stances than  those  mentioned  in  the  next 
section,  see  the  remark  of  Marlow  t.  Bar- 


lew,  53  Cal.  456,  450;  and  whether  her  earn- 
ings are  liable  for  any  debts  not  peculiarly 
of  her  contracting,  as,  for  example,  whether 
they  could  be  charged  with  community 
debts,  see  Professor  Fomeroy*8  article,  4 
West  Coast  Rep.  306. 


169.  Earnings  of  wife,  when  living  separate,  separate  property. 

Sec.  169.  The  earnings  and  accumulations  of  the  wife,  and  of  her  minor 
children  living  with  her  or  in  her  custody,  while  she  is  living  separate  from  her 
husband^  are  the  separate  properly  of  the  wife. 


Earnings  and  accumulations  of  wife, 
separate  property:  See  "Separate  Property, 
Generally,"  in  section  162,  and  note.  Com- 
paring this  section  with  1^,  we  find  that 
the  earnings  of  the  wife  while  living  with 
her  husband  are  not  liable  for  his  debts; 
yet  the  earnings  must  be  community  prop- 
erty when  they  are  living  together,  and  the 
husband  controls  the  community  property: 
Sec.  172.    See  the  article  by  Professor  Pom- 


eroy,  referred  to  in  the  previous  note  on 
this  question;  consult,  also,  Marlow  v.  Bar- 
lew,  53  Cal.  459,  in  which  earnings  were 
spoken  of  as  separate  property  generally. 
See  Von  Glahn  v.  Brennan,  81  Oal.  2€1; 
Loring  v.  Stuart,  79  Cal.  200. 

Sole  traders.— As  to  married  women  be- 
coming sole  traders,  and  their  rights  find 
liabilities  as  such,  see  Code  Civ.  Proc,  sees. 
1811-1821.  inclusive. 


170.  Liability  for  debts  of  wife  contracted  before  marriag^e. 

Sec.  170.  The  separate  property  of  the  husband  is  not  liable  for  the  debts 
of  the  wife.  [Commissioners'  Amendment^  approved  March  16^  1901;  took 
eflEect  July  1, 1901.] 


"At  common  law,  the  husband,  during 
coverture,  was  liable  for  the  debts  of  his 
wife  contracted  before  the  marriage.  Sec- 
tions 170  and  171  modify  the  common  law  in 
two  respects.  They  render  the  separate 
property  of  the  wife  liable,  and  exempt  the 
separate  property  of  the  husband.  Beyond 
this  exemption  of  his  separate  property,  the 
liability  of  the  husband  exists— that  is,  he 
is  liable  to  the  extent  of  the  common  prop- 
erty: Van  Maren  v.  Johnson,  15  Oal.  308; 
Packard  v.  Arellanes,  IT  Cal.  537;  Kays  v. 
Phelan,  19  Cal.  128.    In  a  suit  against  the 


husband  for  services  rendered  by  the  plain- 
tiff to  the  wife  before  her  marriage,  judg- 
ment may  be  entered  against  both  defend- 
ants, with  a  direction  that  it  be  enforced 
against  the  separate  property  of  the  wife 
and  the  common  property  of  both:  Van 
Maren  v.  Johnson,  15  Cal.  308;  Kays  v. 
Phelan.  19  Cal.  128;  Corcoran  v.  Doll,  82 
Cal.  90":  Commissioners'  note. 

Antenuptial  debta  of  married  women: 
See  60  Am.  Dec.  259-26^,  note. 

Separate  property  of  married  women, 
liability  of:  See  5  Am.  Dec.  589-593,  note. 


171.  Wife's  property  not  liable  for  debts  of  husband,  but  liable  for  her  own 
debts. 

Sec.  171.    The  separate  property  of  the  wife  is  not  liable  for  the  debts  of  her 
husband,  but  is  liable  for  her  own  debts,  contracted  before  or  after  marriage. 

See  note    to  sec.    170.    See    as  to  pay-      bility  of  husband  and  wife  for  services  done 
ment  of  deceased  husband's  debts  by  wife,     on  separate  property  of  the  wife,  see  Silva 
Briswalter  v.  Pafomares.  06  Cal.  259:  SuUi-      v.  Holland,  74  Cal.  530. 
van  V.  Sullivan,  99  Cal.  187.    As  to  joint  lia- 
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172.  Power  of  hnsband  over  oommimity  property. 

Sec.  172.  The  husband  has  the  management  and  control  of  the  community 
property,  with  the  like  absolute  power  of  disposition,  other  than  testamentary, 
as  he  has  of  his  separate  estate;  provided,  however,  that  he  cannot  make  a  gift 
of  such  community  property,  or  convey  the  same  without  a  valuable  considera- 
tion, unless  the  wife,  in  writing,  consent  thereto;  and  provided  also,  that  no- 
sale,  conveyance  or  encumbrance  of  the  furniture,  furnishings  and  fittings  of  the 
home,  or  of  the  clothing  and  wearing  apparel  of  the  wife  or  minor  children, 
which  is  community  property  shall  oe  made  without  the  written  consent  of  the 
wife.  [Amendment,  approved  March  23,  1901;  Stats.  1901,  p.  698;  in  effect 
sixty  days  after  passage.] 


Management  of  the  commimlty  prop- 
erty.—"Prior  to  the  adoption  of  the  codes, 
the  title  to  the  common  property  Tested  in 
the  husband.  He  coald»  during  the  cover- 
ture, dispose  of  auch  property  absolutely  as 
if  it  were  his  own  separate  property.  The 
interest  of  the  wife  during;  the  same  period 
was  a  mere  expectancy,  like  the  in-terest 
which  an  heir  may  possess  in  the  property 
of  his  ancestor:  Van  Maren  y.  Johnson,  15 
Cal.  312;  De  Godey  y.  Godey,  39  Oal.  164. 
It  is  tme  that  the  husband  could  not  depriye 
her  of  it  by  his  will:  Beard  v.  Ejiox,  5  Cal. 
256;  63  Am.  Dec.  125.  The  same  is  true 
under  the  Civil  Code**:  Qreiner  ▼.  Greiner, 
58  Cal.  115,  119.  citing  this  section*.  The 
husband,  haying  the  control  of  and  the  legal 
title  to  the  common  property,  may  even  give 
the  same  away,  if  not  done  with  a  yiew  to 
defraud  the  wife;  but  it  seems  that  this 
power  of  voluntary  disposition  must  be  lim- 
ited to  an  amount  reasonable  when  com- 
pared with  the  property  retained:  Lord  y. 
Hough,  43  Cal.  581.  And  see  Panaud  y. 
Jones,  1  Cal.  514;  Smith  y.  Smith,  12  Cal. 
225;  Fuller  y.  Ferguson,  26  Cal.  567;  De 
Godey  y.  Godey.  39  Cal.  164;  Wright  y. 
Hays,  10  Tex.  133;  60  Am.  Dec.  200;  Scott 
y.  Maynard,  Dall.  548;  Perry  y.  Ross.  104 
Oal.  15:  43  Am.  St  Sep.  66;  Tolman  v. 
Smith,  85  Cal  280.  Not  necessary  for  wife 
to  sign  deed  to  community  property  on 
which  no  homestead  has  been  declared: 
Boreham  y.  Byrne,  83  Cal.  23.  Legal  title  to 
community  property  being  in  the  husband, 


the  wife  has  no  right  or  title  to  any  specific 
property  except  by  dissolution-  of  the  com- 
munity or  her  death:  Estate  of  Burdick,  112 
Cal.  387. 

Wife's  remedy  for  husband's  wrongful 
disposal  of  community  property.— On  thia 
important  matter  there  are  some  valuable 
suggestions .  in  Greiner  v.  Greiner,  58  Cal. 
115,  both  as  to  the  remedy  where  the  frauds 
ulent  transfer  has  been  accomplished  and 
where  it  is  alleged  to  be  but  contemplated 
or  threatened.  See  atf  to  fraudulent  intent 
in  a  deed  of  gift,  Corker  v.  Corker,  96  Cal. 
308. 

Testamentary  control  over  community 
property:  See  sees.  1401  and  1402.  post, 
which  prescribe  the  course  of  descent  of 
common  property,  and  limit  the  power  of 
testamentary  disposition  over  the  same. 

Community  property,  generally: .  See 
supra,  sec.  164,  and  note.  See.  also,  the 
very  full  discussion  and  collection  of  casea 
in  Piatt's  Rights  of  Married  Women,  sec. 
37  et  seq. 

Dissolution  of  the  community  by  di* 
vorce:  See  sees.  147,  148. 
'  Husband's  power  of  gift.— The  amende 
ment  of  1891  is  not  retroactive.  It  does  not 
deprive  the  husband  of  his  vested  right  ta 
dispose  by  gift  of  community  property 
which  was  acquired  prior  to  the  amendment.. 
The  wife  is  not  a  proper  party  to  an  action 
by  the  husband  to  recover  community  prop- 
erty: Spreckels  v.  Spreckels,  116  Cal.  339; 
58  Am.  St  Hep.  170. 


173.  Curtesy  and  dower  not  allowed. 

Sec.  173.  No  estate  is  allowed  the  husband  as  tenant  by  curtesy  upon  the 
death  of  his  wife,  nor  is  any  estate  in  dower  allotted  to  the  wife  upon  the  death 
of  her  husband. 

174.  Husband  liable  for  support  of  wife. 

Sec.  174:.  If  the  husband  neglect  to  make  adequate  provision  for  the  sup- 
port of  his  wife,  except  in  the  cases  mentioned  in  the  next  section,  any  other 
person  may,  in  good  faith,  supply  her  with  articles  necessary  for  her  support,, 
and  recover  the  reasonable  value  thereof  from  the  husband.  [Amendment,, 
approved  March  30,  1874;  Amendments  1873-74,  193;  took  effect  July  1,  1874.] 

Husband's  liability  for  wlfe*8    neces-     on  thin  subject,  now  well  settled,  with  cita- 
saries:  See  a  careful  statement  of  the  law      tions  from  the  decisiona  of  Tarious  courts,. 
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in  the  note  to  Cunningham  t.  Irwin,  10  Am. 
Dee.  458,  402.  The  questions  suggested  by 
section  175  also  receive  attention  in  that 
note.  Van  Maren  y.  Johnson,  15  Cal.  308, 
supports  the  principle  declared  in  the  above 
section:  See  next  section  and  note;  Nissen 
V.  Bendixsen,  60  Cal.  521.  Husband  is  liable 
to  a  physician  whom  he  calls  to  attend  a 
woman  whom  he  represents  to  be  his  wife. 


though  they  are  not  legally  married :  Gerlach 
V.  Turner,  89  Cal.  446.  See,  as  to  husband*s 
liability  for  wife's  necessaries,  Chaffee  v. 
Browne,  109  Cal.  211.  Though  the  husband 
be  insolvent,  there  can  be  no  charge  in  equity 
on  the  separate  estate  of  the  wife  for  such 
necessaries  unless  it  clearly  appear  that  they 
were  furnished  on  her  credit:  Chaffee  v. 
Browne,  109  Cal.  211. 


175.  When  not  liable. 

Sec.  176.  A  husband  abandoned  by  his  wife  is  not  liable  for  her  support 
until  she  offers  to  return,  unless  she  was  justified,  by  his  misconduct,  in  aban- 
doning him ;  nor  is  he  liable  for  her  support  when  she  is  living  separate  from 
him  by  agreement,  unless  such  support  is  stipulated  in  the  agreement.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  193;  took  effect  July 
1,  1874.] 


Hnsband's  liability  for  wife's  support: 
See  reference  in  note  to  last  section.  Sec- 
tion cited  and  held  not  applicable  to  the 
facts  of  the  case  in  Heney  v.  Sargent,  54 
Cal.  397. 


Separate  estate  of  married  woxaan, 
when  chargeable  with  her  debts:  See  72  Am. 
Dec.  512-515,  note. 


176.  When  wife  mnst  support  husband. 

Sec.  176.  The  wife  must  support  her  husband,  when  he  has  not  deserted  her, 
out  of  her  separate  property,  when  he  has  no  separate  property,  and  there  is  no 
community  property,  and  he  is  unable,  from  infirmity,  to  support  himself. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  194;  took  eflEect 
July  1,  1874.] 


Mutual  obligations  of  qapport:  See 
tec.  155.  In  the  case  provided  for  in  this 
section,  the  superior  court  has  equitable 
jurisdiction  to  enforce  the  wife's  obligation 
to  support  the  husband,  on  the  general 
ground  of  the  inadequacy  of  the  legal  rem- 
edy, and  in  analogy  with  the  jurisdiction  to 


decree  alimony  to  a  wife,  where  no  divorce 
is  sought:  See  sec.  137,  ante;  Livingston  v. 
Superior  Court,  117  Cal.  633.  The  order  for 
alimony  may  be  enforced  by  contempt  pro- 
ceedings; the  finding  as  to  her  pecuniary 
ability  cannot  be  reviewed  on  certiorari: 
Livingston  v.  Superior  Court,  117  Cal.  633. 


177.  Kights  of  husband  and  wife  governed  by  what. 

Sec.  177.  The  property  rights  of  husband  and  wife  are  governed  by  this 
chapter,  unless  there  is  a  marriage  settlement  containing  stipulations  contrary 
thereto. 


178.  Xaniage  settlement  contracts,  how  executed. 

Sec.  178.  All  contracts  for  marriage  settlements  must  be  in  writing,  and 
executed  and  acknowledged  or  proved  in  like  manner  as  a  grant  of  land  is 
required  to  be  executed  and  acknowledged  or  proved. 

See  a  comprehensive  note  to  Merritt  v. 


Uarriage  settlements.— Where  a  man 
and  woman  entered  into  an  agreement 
whereby  they  mutually  promised  to  inter- 
marry within  a  reasonable  time,  and  the 
man  promised  to  give  certain  bonds  to  the 
woman  on  or  before  the  day  of  their  mar- 
riage, such  an  agreement  cannot  be  avoided 
by  his  neglecting  to  marry  the  woman.  It 
is  his  duty  to  seek  her,  not  hers  to  seek 
him,  and  upon  his  refusal  to  marry  her  after 
waiting  a  reasonable  time'  she  can  recover 
the  bonds:  Connor  v.  Stanley,  65  Cal.  183. 


Scott,  50  Am.  Dec.  371,  discussing  this  sub- 
ject   See  White  v.  White,  86  Cal.  219. 

An  antenuptial  settlement,  made  in  con- 
templation of  marriage,  is  based  upon  a 
sufficient  consideration,  and  cannot  be  set 
aside  after  the  relation  of  husband  and  wife 
has  existed  for  some  years,  though  the  wife 
made  fraudulent  misrepresentations  as  to 
her  virtue  and  character:  Barnes  v.  Barnes, 
110  Cal.  418. 
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Karriage     settlements     affeetincr    in-     against  creditors:  See  40  Am.  Rep.  022S^ 
fants:  See  18  Am.  St.  Rep.  593-595,  note.         note. 
Antenuptial    settlements,    when    valid 

179.  To  be  acknowledged  and  recorded. 

Sec.  179.  When  such  contract  is  acknowledged  or  proved,  it  must  be  recorded 
in  the  office  of  the  recorder  of  every  county  in  which  any  real  estate  may  be 
situated  which  is  granted  or  affected  by  such  contract. 

180.  Effect  of  recording. 

Sec.  180.  The  recording  or  nonrecording  of  such  contract  has  a  like  effect 
as  the  recording  or  nonrecording  of  a  grant  of  real  property. 

181.  Kinors  may  make  marriage  settlements. 

Sec.  181.  A  minor  capable  of  contracting  taarriage  may  make  a  valid  mar- 
riage settlement. 

TITLE  IL 

PARENT  AND  CHILD. 

Chapter  I.  By  Birth 193 

II.  By  Adoption 221 

CHAPTER  I. 

CHILDREN  BY  BIRTH. 

8ec.  193.  Legitimacy  of  children  born  in  wedlock. 

Sec.  194.  Legitimacy  of  children  bom  after  dissolution  of  marriage. 

Sec.  105.  Who  may  dispate  the  legitimacy  of  a  child. 

Sec.  196.  Obligation  of  parents  for  the  support  and  education  of  their  children. 

Sec.  197.  Custody  of  legitimate  child. 

Sec.  198.  Husband  and  wife  liTing  separate,  neither  to  have  superior  right  to  custody  of 

children. 

Sec.  199.  When  husband  or  wife  may  bring  action  for  the  exdusiye  control  of  children. 

Sec.  200.  Custody  of  an  illegitimate  child. 

Sec.  201.  Allowance  to  parent 

Sec.  202.  Parent  cannot  control  the  property  of  child. 

Sec.  203.  Remedy  for  parental  abuse. 

Sec.  204.  When  parental  authority  ceases. 

Sec.  205.  Remedy  when  parent  dies  without  proTiding  for  support  of  child. 

Sec.  206.  Reciprocal  duties  of  parents  and  children  in  maintaining  each  other* 

Sec.  207.  When  parent  is  liable  for  necessaries  supplied  to  child. 

Sec.  208.  When  parent  not  liable  for  support  furnished  child. 

*    Sec.  209.  Husband  not  bound  for  the  support  of  wife's  children  by  former  marriage. 

Sec.  210.  Compensation  and  support  of  adult  child. 

Sec.  211.  Parent  may  relinquish  seryices  and  custody  of  child. 

Sec.  212.  Wages  of  minors. 

Sec.  213.  Right  of  parent  to  determine  residence  of  child. 

Sec.  214.  Wife  in  certain  cases  may  obtain  custody  of  minor  children. 

Sec.  215.  Child  legitimized  by  marriage  of  parents. 

193.  Legitimacy  of  children  bom  in  wedlock. 

Sec.  193.  All  children  born  in  wedlock  are  presumed  to  be  legitimate.  The 
issue  of  all  marriages  null  in  law,  or  dissolved  by  divorce,  are  legitimate.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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"Children.**— SpeakinsT  of  this  word,  the 
coort.  in  Estate  of  WardeU.  57  Cal.  484,  491, 
aay  that  its  meaDing  ''has  been  greatly  en- 
larged from  what  it  was  at  common  law.  If 
courts  were  now  to  restrict  the  word  to  its 
common-law  meaning,  all  children  born  of 
an  unlawful  marriage,  all  children  by  adop- 
tion or  acknowledgment  of  their  father,  and 
all  children  whose  parents  intermarried  sub- 
sequent to  their  birth,  wouM  be  excluded 
from  rights  of  inheritance  or  succession. 
But  by  statute  law,  the  offspring  of  mar- 
riages null  in  law  (CSv.  Code,  sec.  84),  chil- 
dren born  out  of  lawful  wedlock  whose 
parents  subsequently  intermarried  (Qy. 
Code,  sec.  215),  and  children  by  acknowledg- 
ment or  adoption  of  their  father  (Civ.  Code, 
sees.  224.  227,  228.  230),  are  all  legitimate. 
These,  although  incapacitated  at  common 
law  from  succeeding  to  any  rights  of  their 
father,  are  regarded  for  all  purposes  as 
legitimate  from  the  time  of  their  birth." 
This  was  said  in  a  cause  inyolving  the  right 
of  an  illegitimate  child  to  inherit  part  of  her 
mother's  estate  from  which  she  had  been  ex- 
eluded,  the  will  not  mentioning  her.  She 
was  permitted  to  come  in  and  inherit. 


Child  bom  in  wedlock  is  presumed  to 
,  be  the  child  of  the  husband,  and  where  a 
man  marries  a  woman  with  child,  he  know- 
ing that  fact,  he  is  presumed  to  be  the 
father:  Baker  v.  Baker,  13  Cal.  87.  Children 
born  to  a  married  woman  during  her  cover- 
ture are  presumed  to  be  legitimate  and  to 
be  the  issue  of  their  mother's  husband:  Es- 
tate of  Romero,  75  Cal.  379. 

Children  bom  in  wedlock,  presumption  of 
their  legitimacy:  See  66  Am.  Dec.  211,  212, 
note. 

Legitimacy  of  children  of  nullified 
marriage:  See  ante,  sec.  S^, 

Legitimacy  in  cases  of  adultery:  See 
ante,  sees.  144,  145. 

Bebntting  presumption  of  legitimacy: 
Sec.  195.  infra. 

Legitimating  children  by  marriag^e  of 
parents}  See  sec.  215,  post 

Father  legitimating  child  by  acknowl- 
edging it:  Sec.  230;  and  compare  sec.  1387, 
post. 

Illegitimate's  eaming^s:  See  sec.  200. 

Illegitimates,  heirs  to  whom:  Sec.  1387, 
post.  Mother  succeeds  to  estate  of  illegiti- 
mate: Sec.  1388,  post 


194.  Legitimacy  of  children  bom  after  dissolution  of  marriage. 

Sec.  194.  All  children  of  a  wpman  who  has  been  married^  bom  within  ten 
months  after  the  dissolution  of  the  marriage,  are  presumed  to  be  legitimate 
children  of  that  marriage.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  194;  took  effect  July  1,  1874.] 

Legitimacy,  generally:  See  references  in     evidence  tending  to  prove  paternity,  see  Es- 
note  to  sec   193.    As    to    admissibility  of     tate  of  Jessnp,  81  Cal.  408. 

195.  Who  may  dispute  legitimacy  of  child. 

Sec.  195.  The  presimiption  of  legitimacy  can  be  disputed  only  by  the  hus- 
1)and  or  wife,  or  the  descendant  of  one  or  both  of  them.  Illegitimacy,  in  such 
case,  may  be  proved  like  any  other  fact. 

Illegitimacy,  evidence  of:  See  72  Am. 
Dec.  Oie-652,  note. 

Evidence  of  husband  or  wife  to  prove 
illegitimacy:  See  69  Am.  St.  Bep.  571-574, 
note. 


AfBliation  of  baBtards  discnssed  in  note 
to  Weatherford  v.  Weatherford,  56  Am.  Dec. 
210. 

Bastards,  rights  of,  in  general,  dis- 
cussed in  note  to  Simmons  v.  Bull,  56  Am. 
Dec.  257. 


196.  Obligation  of  parents  for  support  and  education  of  children. 

Sec.  196.  The  parent  entitled  to  the  custody  of  a  child  must  give  him  sup- 
port and  education  suitable  to  his  circumstances.  If  the  support  and  education 
which  the  father  of  a  legitimate  child  is  able  to  give  are  inadequate,  the  mother 
must  assist  him  to  the  extent  of  her  ability. 


Action  to  enforce  parental  duty:  Sec. 
203,  infra. 

Third  person  supplying  necessaries: 
Sees.  207,  208^  infra. 

Willful  failure  to  support  child  is  a 
misdemeanor:  Pen.  Code,  sec.  270. 

Deserting  child,  is  a  felony:  Pen.  Code, 

sec.  271.  ^^^ 

Supporting  jKMr  relatives:  See  sec.  206, 

infra. 


Illegitimate  child.— The  mother  is  enti- 
tled to  the  custody  of  an  illegitimate  un- 
married minor:  Sec.  200.  As  section  196 
makes  no  provision  for  the  support  of  an 
illegitimate  child  by  anyone  other  than  the 
one  entitled  to  its  custody,  it  would  seem 
that  the  father  cannot  be  compelled  to  sup- 
port it  by  reason  of  this  section  alone. 

Injury  to  child,  action  for:  See  Code 
Civ.  Proc.,  sec.  376. 
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197.  Custody  of  legitimate  child. 

Sec.  197.  The  father  of  a  legitimate  unmarried  minor  child  is  entitled  i;o  its 
custody,  services,  and  earnings;  but  he  cannot  transfer  such  custody  or  ser- 
vices to  any  other  person,  except  the  mother,  without  her  written  consent,  un- 
less she  has  deserted  him,  or  is  living  separate  from  him  by  agreement.  If  the 
father  be  dead,  or  be  unable  or  refuse  to  take  the  custody,  or  has  abandoned 
his  family,  the  mother  is  entitled  thereto.  [Amendment,  approved  March  30,. 
1874;  Amendments  1873-74,  194;  took  effect  July  1,  1874.] 

Bellnquishing    right    to  child's  earn-  Guardian,  appointment  of:  See  post,  see. 

ings:  Sec.  211,  infra.  241  et  seq. 

Property  of  child,  parent,  as  such,  has  Custody  of  child:  See  2  Am.  St.  Eep.  184- 

Do  control  of:  Sec.  202,  infra.  187,  note. 

198.  Husband  and  wife  living  separate,  neither  to  have  superior  right  to  ons* 
tody  of  children. 

Sec.  198.  The  husband  and  father,  as  such,  has  no  rights  superior  to  those 
of  the  wife  and  mother,  in  regard  to  the  care,  custody,  education,  and  control 
of  the  children  of  the  marriage,  while  such  husband  and  wife  live  separate  and 
apart  from  each  other. 

that  she  should  remain,  no  coercive  order 
will  be  made  by  the  court  enabling  the 
mother  to  regain  control  of  the  child:  Mat- 
ter of  Gates,  95  Cal.  461.  Parents  have  a 
right  to  contract  with  each  other  as  to  the 
custody  and  control  of  their  offspring:  Sar> 
gent  T.  Sargent,  106  Cal.  541. 

Same  in  dlToroe  causes:  See  ante,  sec 
188. 


Custody  of  child:  See  the  subject  dis- 
cussed generally  in  a  note  to  State  t.  Smith, 
20  Am.  Dec.  330.  Where  a  mother  volun- 
tarily relinquished  the  care  of  a  child  when 
she  was  a  year  old,  and  ever  since  she  was 
two  years  old  she  has  been  under  the  ex- 
clusive care  and  control  of  her  uncle,  her 
mother  seeing  her  but  twice  in  nearly  nine 
years,  and  the  child  desires  to  remain  with 
her  uncle,  and  it  is  best  for  her  interests 


199.  When  husband  or  wife  may  bring  action  for  exclusive  control  of  children. 

Sec.  199.  Without  application  for  a  divorce,  the  husband  or  the*  wife  may 
bring  an  action  for  the  exclusive  control  of  the  children  of  the  marriage;  and 
the  court  may,  during  the  pendency  of  sucfi  action,  or  at  the  final  hearing 
thereof,  or  afterward,  make  such  order  or  decree  in  regard  to  the  support,, 
care,  custody,  education,  and  control  of  the  children  of  the  marriage,  as  may 
be  just,  and  in  accordance  with  the  natural  rights  of  the  parents  and  the  best 
interests  of  the  children,  and  may  at  any  time  thereafter  amend,  vary,  or  modify 
such  order  or  decree,  as  the  natural  rights  and  the  interests  of  the  parties,  in- 
cluding the  children,  may  require. 

Domicile  of  family.— Since  the  husband 
is  the  head  of  the  family  and  may  choose 
any  reasonable  place  of  living  (sec.  156, 
ante),  if  he  is  entitled  to  the  custody  of  the 
children,  he  has  the  right  to  name  any  rea- 
sonable place  where  they  shall  abide  with 
him:  Luck  v.  Luck,  92  Cal.  653. 


Compare  with  sec.  214,  infra. 

Control  of  children  pending  divorce 
proceedings:  See  ante,  sec.  138. 

Awarding  custody  of  child.— Considera- 
tions that  should  govern  the  court:  Sec.  246, 
post. 


200.  Custody  of  an  illegitimate  child. 

Sec.  200.     The  mother  of  an  illegitimate  unmarried  minor  is  entitled  to  its 
custody,  services,  and  earnings. 

Bight  of  mother  of  illegitimate  child  Bastards,  rights  of,  in  general,  discussed 

to  its  custody:  See  2  Am.  St.  Rep.  185,  186,  in  the  note  to  Simmons  v.  Bull,  56  Am.  Dec» 

note.  257. 

Kother  the  heir  of  illegitimate  child:  Duty  to  support  child:  Sec.  196i 
Sec.  138S,  post 
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201.  Allowance  to  parent. 

Sec.  201.    The  proper  court  may  direct  an  allowance  to  be  made  to  the  parent 

of  a  child,  out  of  its  property,  for  its  past  or  future  support  and  education,  on 

such  conditions  as  may  be  proper,  whenever  such  direction  is  for  its  benefit. 

Allowance  out  of  cliild*8  property  for  its  support:  See  the  subject  treated  in  note 
to  Myers  v.  Myers,  16  Am.  Dec.  661.    See,  also.  Estate  of  Beisel,  110  Cal.  267. 
Claim  of  parent    for  maintenance  of  child:  See  57  Am.  Dec.  226-229,  note. 

202.  Parent  cannot  control  property  of  child. 

Sec.  202.    The  parent,  as  such,  has  no  control  over  the  property  of  the  child^ 

Sample  principle:  Sec.  242,  post. 

GKiardian  of  minor's  estate:  See  sec.  241  et  seq.,  post. 

203.  Bemedy  for  parental  abuse. 

Sec.  203.  The  abuse  of  parental  authority  is  the  subject  of  judicial  cogni- 
zance in  a  civil  action  brought  by  the  child,  or  by  its  relative  within  the  third 
degree,  or  by  the  supervisors  of  the  county  where  the  child  resides;  and  when 
the  abuse  is  established,  the  child  may  be  freed  from  the  dominion  of  the  parent, 
and  the  duty  of  support  and  education  enforced. 

Parental  duty:  See  sec.  196,  ante;  In  re     inent  that  children  be  freed  from  the  do- 
Hunt,  103  Cal.  365.  minion  of  their  father:  See  Hutchinson  t. 
On  evidence  sufficient  to  support  a  judg-     Hutchinson,  124  Cal.  677. 

204.  When  parental  authority  ceases. 

Sec.  204.     The  authority  of  the  parent  ceases: 

1.  Upon  the  appointment,  by  a  court,  of  a  guardian  of  the  person  of  a  child; 

2.  Upon  the  marriage  of  a  child;  or, 

3.  Upon  its  attaining  majority. 

A  contract  was  made    between    divorced  tain  sum  by  way  of  liquidated  damages  on 

parents,     awarding     the    custody     of     the  failure  so  to  return   her;   such   stipulation 

daughter  to  the  father  with  a  stipulation  held  Toid,  as    infringing    personal    liberty: 

for  her  return  to  the  mother  at  the  age  of  Dittrich  v.  Gobey,  110  Cal.  599. 
eighteen  years,  or  for  the  payment  of  a  cer- 

206.  Semedy  when  parent  dies  without  providing  for  support  of  child. 

Sec.  205.  If  a  parent  chargeable  with  the  support  of  a  child  dies,  leaving  it 
chargeable  to  the  county,  and  leaving  an  estate  sufficient  for  its  support,  the 
supervisors  of  the  county  may  claim  provision  for  its  support  from  the  parent's 
estate  by  civil  action,  and  for  this  purpose  may  have  the  same  remedies  as  any 
creditors  against  that  estate,  and  against  the  heirs,  devisees,  and  next  of  kin  of 
the  parent. 

206.  Seciprocal  duties  of  parents  and  children  in  maintaining  each  other. 

Sec.  206.  It  is  the  duty  of  the  father,  the  mother,  and  the  children  of  any 
poor  person  who  is  unable  to  maintain  himself  by  work,  to  maintain  such  per- 
son to  the  extent  of  their  ability.  The  promise  of  an  adult  child  to  pay.  for 
necessaries  previously  furnished  to  such  parent  is  binding. 

Kother  supporttng  cliildren:  Sec.  197. 
Wife  supporting  husband:  Sec.  176. 

207.  When  parent  is  liable  for  necessaries  supplied  to  child. 

Sec.  207.  If  a  parent  neglects  to  provide  articles  necessary  for  his  child  who 
is  under  his  charge^  according  to  his  circumstances,  a  third  person  may  in  good 
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faith  supply  such  necessaries,  and  recovet  the  reasonable  value  thereof  from  the 
parent. 

Parent  liable  for  necessaries  furnished  Infant  liable  on  contract  for  neces- 
infant:  See  Schouler  on  Domestic  Relations,  saries:  See  see.  36;,  ante,  and  Schouler  od 
sec.  241  et  seq.;  50  Am.  Rep.  725-727,  note.      Domestic  Relations,  sec.  411  et  seq. 

1208.  When  parent  not  liable  for  support  furnished  child. 

Sec.  208.  A  parent  is  not  bound  to  compensate  the  other  parent,  or  a  rela- 
tive, for  the  voluntary  support  of  his  child,  without  an  agreement  for  compen- 
sation, nor  to  compensate  a  stranger  for  the  support  of  a  child  who  has 
abandoned  the  parent  without  just  cause. 

209.  Husband  not  bound  for  support  of  wife's  children  by  former  marriage. 

Sec.  209.  A  husband  is  not  bound  to  maintain  his  wife's  children  by  a  for- 
mer husband;  but  if  he  receives  them  into  his  family  and  supports  them,  it  is 
presumed  that  he  does  so  as  a  parent,  and  where  such  is  the  case,  they  are  not 
liable  to  him  for  their  support,  nor  he  to  them  for  their  services. 

Stepfather's  rights  amd  liabilities  with  495.  In  the  absence  of  an  express  agree- 
regard  to  stepchildren:  See  the  note  to  Will-  ment  therefor,  a  husband  who  receiyes  into 
iams  T.  Hutchinson,  53  Am.  Dec.  906;  and  his  family  an  illegitimate  child  of  his  step- 
as  to  a  person  standing  in  loco  parentis  gen-  daughter  is  not  entitled  to  compensation 
erally,  see  note  to  Weaver  y.  Bachert,  44  from  its  mother  for  its  support:  Larsen  y. 
Am.  Dec.  107.    See  Starkie  y.  Perry,  71  Cal.  Hansen,  74  Cal.  320. 

210.  Compensation  and  support  of  adult  child. 

Sec.  210.  Where  a  child,  after  attaining  majority,  continues  to  serve  and  to 
be  supported  by  the  parent,  neither  party  is  entitled  to  compensation,  in  the 
absence  of  an  agreement  therefor. 

211.  Parent  may  relinquish  services  and  custody  of  child. 

Sec.  211.  The  parent,  whether  solvent  or  insolvent,  may  relinquish  to  the 
child  the  right  of  controlling  him  and  receiving  his  earnings.  Abandonment 
by  the  parent  is  presumptive  evidence  of  such,  relinquishment. 

Belinquishment.— Ck)nsent    to  an  illegal  child^s  services:  See  85  Am.  Rep.  117-121, 

adoption  is  not  a  relinquishment  where  the  note. 

infant  is  young  and  incapable  of  carhig  for  Abandonment,  when  occurs:  See  47  Am. 

himself:  Ex  parte  aark,  87  Cal.  638.  Dec.  443-451,  note. 

Belinquishment  by  parent  of  right  to 

212.  Wages  of  minors. 

Sec.  212.  The  wages  of  a  minor  employed  in  service  may  be  paid  to  him 
until  the  parent  or  guardian  entitled  thereto  gives  the  employer  notice  that  he 
claims  such  wages.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  194;  took  eflEect  July  1,  1874.] 

213.  Bight  of  parent  to  determine  residence  of  child. 

Sec.  213.    A  parent  entitled  to  the  custody  of  a  child  has  a  right  to  change 

his  residence,  subject  to  the  power  of  the  proper  court  to  restrain  a  removal 

which  would  prejudice  the  rights  or  welfare  of  the  child. 
Besidence,  husband's  right  to  change:     distinction  between:  See  32  Am.  Dec.  427- 
See  ante,  sec.  156.  420,  note. 

Besidence  and  citizenship  of  infants, 

214.  Wife  in  certain  cases  may  obtain  custody  of  minor  children. 

Sec.  214.    When  a  husband  and  wife  live  in  a  state  of  separation,  without 
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being  divorced,  any  court  of  competent  jurisdiction,  upon  application  of  either, 
if  an  inhabitant  of  this  state,  may  inquire  into  the  custody  of  any  unmarried 
minor  child  of  the  marriage,  and  may  award  the  custody  of  such  child  to  either, 
for  such  time  and  under  such  regulations  as  the  case  may  require.  The  deci- 
sion of  the  court  must  be  guided  by  the  rules  prescribed  in  section  two  hundred 
and  forty-six. 

Custody  of  child  without  divorce  of        Custody  of  child  pending  divorce  pro- 
parents:  See  ante,  see.  199.  ceedings:  See  sec.  13& 

215.  Child  legitimized  by  marriage  of  parents. 

Sec.  215.  A  child  bom  before  wedlock  becomes  legitimate  by  the  subsequent' 
marriage  of  its  parents.  [New  section,  approved  March  30,  1874;  Amendments 
18^3-74,  195;  took  effect  July  1,  1874.] 


CHAPTER  II. 

ADOPTION. 

8ec.  221.  Child  may  be  adopted.  Sec.  226.  ProceedlnipB  on  adoption. 

Sec.  222.  Who  may  adopt  Sec.  227.  Judge's  order. 

Sec.  223.  Consent  necessary.  Sec.  228.  Effect  of  adoption. 

Sec.  224.  Consent  of  child's  parents.  Sec.  229.  Effect  of  former  relations  of  child. 

Sec  225.  Consent  of  child.  Sec.  230.  Adoption  of  illegitimate  child. 

221.  Child  may  be  adopted. 

Sec.  221.  Any  minor  child  may  be  adopted  by  any  adult  person^  in  the  cases 
and  subject  to  the  rules  prescribed  in  this  chapter. 

Adoption:  See  39  Am.  St.  Rep.  210-281,  parte  Qark,  87  Cal.  638.    The  wife  has  the 

note.  '  same  right  to  adopt  a  child  as  the  husband: 

Adoption  was  unknown  to  the  common  Estate  of  Williams.  102  Cal.  70;  41  Am.  St. 

law:  Estate  of  Johnson,   98  Cal.   531;  Ez  Rep.  163. 

222.  Who  may  adopt. 

Sec.  222.  The  person  adopting  a  child  must  be  at  least  ten  years  older  than 
the  person  adopted.  [Amendment^  approved  March  30^  1874;  Amendmenta 
1873-r4,  195;  took  effect  July  1,  1874.] 

• 

223.  Consent  necessary. 

Sec.  223.  A  married  man^  not  lawfully  separated  from  his  wife,  cannot  adopt 
a  child  without  the  consent  of  his  wife;  nor  can  a  married  woman,  not  thus 
separated  from  her  husband,  without  his  consent,  provided  the  husband  or  wife, 
not  consenting,  is  capable   of  giving  such   consent.     [Amendment,   approved 

March  30,  1874;  Amendments  1873^74,  195;  took  effect  July  1,  1874.] 

* 

224.  Consent  of  child's  parents. 

Sec.  224.  A  legitimate  child  cannot  be  adopted  without  the  consent  of  its 
parents,  if  living;  nor  an  illegitimate  child  without  the  consent  of  its  mother,  if 
living;  except  that  consent  is  not  necessary  from  a  father  or  mother  deprived 
of  civil  rights,  or  adjudged  guilty  of  adultery  or  cruelty,  and  for  either  cause 
divorced,  or  adjudged  to  be  habitually  intemperate  in  the  use  of  intoxicants, 
or  who  has  been  judicially  deprived  of  the  custody  of  the  child  on  account  of 
cruelty  or  negiect;  neither  is  the  consent  of  anyone  necessary  in  the  case  of  any 
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abandoned  child;  provided,  however,  that  any  such  child,  being  a  half -orphan, 
and  kept  and  maintained  in  any  orphan  asylum  in  this  state  for  more  -than  two 
years,  may  be  adopted  with  the  consent  of  the  managers  of  such  orphans'  home 
without  the  consent  of  the  parent,  unless  such  parent  has  paid  toward  the  ex- 
penses of  maintenance  of  such  half-orphan  at  least  a  reasonable  sum  during  the 
said  time,  if  able  so  to  do.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

8ee  Estate  of  Williams,  102  OaL  70;  41   Am.  8t.  Rep.  103;  Ex  parte  Chambers.  80 
Oal.  21«. 

226.  Consent  of  child. 

Sec.  225.    The  consent  of  a  childj  if  over  the  age  of  twelve  years,  is  necessary 
to  its  adoption. 

226.  Proceedings  on  adoption. 

Sec.  226.  Any  person  desiring  to  adopt  a  child  may,  for  that  purpose,  peti- 
tion the  superior  court  of  the  county  in  which  the  petitioner  resides.  The 
person  adopting  a  child,  and  the  child,  adopted,  and  the  other  persons,  if  within 
or  residents  of  this  state,  whose  consent  is  necessary,  must  appear  before  the 
court,  and  the  necessary  consent  must  thereupon  be  signed  and  an  agreement 
executed  by  the  person  adopting,  to  the  effect  that  the  child  shall  be  adopted 
and  treated  in  all  respects  as  his  own  lawful  child  should  be  treated.  If  the 
persons  whose  consent  is  necessary  are  not  within  or  are  not  residents  of  this 
state,  then  their  written  consent,  duly  proved  or  acknowledged,  according  to 
sections  eleven  hundred  and  eighty-two  and  eleven  hundred  and  eighty-three, 
must  be  filed  in  said  superior  court  at  the  time  of  the  application  for  adoption. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

The  essential  foundation  of  the  proceed-  ferred  upon  the  judge  as  distingnished  from 

ing  is  the  consent  of  the  party  named  in  the  the  court  is  constitutional:  Estate  of  Stevens, 

statute:    Estate  of    Johnson,  98  Cal.  631.  83  Cal.  322;  17  Am.  St.  Rep.  262.    See  Ex 

Hie  legislature  has  full  power  to  regulate  parte  Clark,  87  Cal.  636;  Estate  of  Williams, 

adoption  of  children,  and  the  power  con-  102  Cal.  70;  41  Am.  St.  Rep.  163. 

■ 

227.  Judge's  order.  « 

Sec.  227.  The  court  must  examine  all  persons  appearing  before  it  pursuant 
to  the  last  section,  each  separately,  and  if  satisfied  that  the  interests  of  the 
child  will  be  promoted  by  the  adoption,  it  must  make  an  order  declaring  that 
the  child  shall  thenceforth  be  regarded  an(l  treated  in  all  respects  as  the  child  of 
the  person  adopting.  The  petition,. agreement,  consent,  and  order  must  be  filed 
and  registered  in  the  office  of  the  county  clerk  in  the  same  manner  as  papers 
in  other  special  proceedings.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1, 1901.] 

See  Estate  of  Newman,  75  Cal.  213;  7  Am.  Evans,  106  Cal.  562.    As  to  method  of  ez- 

8t.  Rep.  140.    As  to  void  order  of  adoption,  amination  by  judge,  see  Estate  of  Williams, 

see  Ex  parte  Clark.  87  Cal.  638.    No  particu-  102  Cal.  70;  41  Am.  St.  Rep.  163^ 
lar  form  of  order  is  necessary:  Estate  of 

228.  Effect  of  adoption. 

Sec.  228.  A  child,  when  adopted,  may  take  the  family  name  of  the  person 
adopting.  After  adoption,  the  two  shall  sustain  to;»rard  each  other  the  legal 
relation  of  parent  and  child,  and  have  all  the  rights  and  be  subject  to  all  the 
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Unties  of  that  relation.     [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  195;  took  effect  July  1,  1874.] 


Effect  of  adoption:  See  under  "Children" 
in  note  to  sec.  1^.  See  Estate  of  Newman, 
75  Cal.  213;  7  Am.  St.  Rep.  146;  Estate  of 
Williams,  102  Cal.  70;  41  Am.  St.  Rep.  163. 
When  a  mother  is  awarded  the  costody  of 
her  child  upon  diyorce,  and  later  the  child 
is  adopted  by  its  irrandfather,  its  status  is 
^^hanged,  and  the  court  cannot  modify  the 


decree  relating  to  the  custody  of  the  child: 
Younger  v.  Younger,  106  Cal.  377. 

Inheritance  by  aidopted  child:  See  39 
Am.  St  Rep.  223-226,  note;  12  Am.  St  Rep. 
100,  101,  note. 

Collateral  attack  upon  adoption  of  chil- 
dren: See  39  Am.  St  Rep.  215-219,  note. 


229.  Effect  on  former  relations  of  child. 

Sec.  229.  The  parents  of  an  adopted  child  are,  from  the  time  of  the  adop- 
tion, relieved  of  all  parental  duties  toward,  and  all  responsibility  for,  the  child 
«o  adopted,  and  have  no  right  over  it. 

'230.  Adoption  of  illegitimate  chUd. 

Sec.  230.  The  father  of  an  illegitimate  child,  by  publicly  acknowledging  it 
4i8  his  own,  receiving  it  as  such,  with  the  consent  of  his  wife,  if  he  is  married, 
into  his  family,  and  otherwise  treating  it  as  if  it  were  a  legitimate  child,  thereby 
adopts  it  as  such;  and  such  child  is  thereupon  deemed  for  all  purposes  legiti- 
mate from  the  time  of  its  birth.  The  foregoing  provisions  of  this  chapter  do 
not  apply  to  such  an  adoption. 


Legitimating  child  by  acknowledg- 
nient.--Compare  the  above  section  with  sec* 
tion  13S7,  which  provides  for  legitimating 
a  child  by  making  an  acknowledgment  in 
writing  that  such  child  is  the  declarant's. 
The  writing  must  be  in  itself  sufficient; 
must  state  that  the  child  is  illegitimate,  and 
that  the  father  acknowledges  his  paternity: 
Pina  V.  Peck,  31  Cal.  359.  See  Estate  of 
Jessup,  81  Cal.  408;  Blythe  v.  Ayres,  96 
•Cal.  532. 

Section  230  applies  only  to  the  case  of  a 
minor  child:  See  Estate  of  Pico,  52  Gal.  84; 
56  Cal.  413.  Section  1387  reaches  the  cases 
•of  adults:  Estate  of  Pico.  52  Cal.  84;  56  Cal. 
413.  Section  230  is  not  retroactive:  Estate 
•of  Pico^  52  Cal.  84;  56  Cal.  413. 

In  their  draft  of  this  code  the  commis- 
sioners say:  **Iliis  proyision,  like  the  rest, 
is  new,  but  is  so  manifestly  just,  and  the 
present  state  of  the  law  is  so  unmerciful 
to  innocent  children,  that  it  is  presumed  that 
no  objection  will  made  to  the  change.  The 
-seducer  can  make  reparation  to  the  mother 
•of  his  child,  though  she  is  more  or  less  cul- 


pable, but  can  at  present  make  absolutely 
none  to  the  child,  though  perfectly  innocent. 
By  the  law  of  France,  and  of  almost  every 
European  nation,  and  in  this  country  by  the 
laws  of  Maine,  Vermont,  Massachusetts, 
Connecticut,  Ohio,  Illinois,  Indiana,  Mary- 
land, Virginia,  Georgia,  Alabama,  Missis- 
sippi, Louisiana,  Kentucky,  and  Missouri,  a 
child  is  legitimized  by  the  marriage  of 
its  parents  after  its  birth.  Priracy  is  an 
indispensable  element  of  such  an  adoption. 
To  compel  the  father  to  appear  before  a 
judge,  or  in  any  way  to  place  the  mat- 
ter upon  record,  would  brand  the  child 
with  the  very  stigma  which  a  repentant 
father  would  desire  to  save  it."  "Our  statute 
of  1870  was  simply  adopting  this  chapter  of 
the  New  York  Civil  Code  in  advance."  This 
statute  must  be  strictly  construed  as  being 
in  derogation  of  the  common  law;  nor  is  it 
retroactive:  Estate  of  Jessup,  81  Cal.  408. 
See,  generally,  under  this  section,  Blythe  v. 
Ayres,  96  Cal.  532,  where  the  topic  of  ille- 
gitimate children  is  discussed  extensively. 


TITLE    III. 

GUARDIAN  AND  WARD. 

Sec.  286.  Guardian  defined. 

Sec  237.  Ward  defined. 

Sec.  238.  Guardians  classified. 

Sec  239.  General  guardian  defined. 

Sec.  240.  Special  guardian  defined. 

•Sec.  241.  Guardians  appointed  by  will  or  deed. 

•Sec  242.  No  person  guardian  of  estate  without  appointment    [Repealed.] 
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Sec.  243. 
Sec.  244. 
Sec.  245. 
Sec.  246. 
Sec.  247. 
Sec.  248. 
Sec.  249. 
Sec.  250. 
Sec.  251. 
Sec.  252. 
Sec.  253. 
Sec.  254. 
Sec.  255. 
Sec.  256. 
Sec.  257. 
Sec.  268. 


Appointment  by  conrt.    [Repealed.] 

Same.    [Repealed.] 

Jurisdiction.    [Repealed.] 

Rales  for  awarding  the  custody,  or  appointing  a  general  guardian  of  mlnon. 

Powers  of  guardian  appointed  by  court.    [Repealed.] 

Duties  of  guardian  of  the  person.     [Repealed.] 

Duties  of  guardian  of  estate.    [Repealed.] 

Relation  confidential. 

Guardian  under  direction  of  court. 

Death  of  joint  guardian. 

Remoyal  of  guardian. 

Guardian  appointed  by  parent,  how  supersede. 

Guardian  appointed  by  court,  how  superseded.    [Repealed.] 

Released  by  ward. 

Guardian's  discharge. 

Insane  persons.    [Repealed.] 


236.  Ouardian  defined. 

Sec.  236.    A  guardian  is  a  person  appointed  to  take  care  of  the  person  or 
property  of  another. 


"Under  this  head  are  placed  not  only  the 
provisions  of  law  relating  to  the  guardian- 
ship of  minors,  but  also  those  relating  to  the 


custody  and  care  of  persons  of  unsound 
mind.  The  'committee'  of  a  lunatic  is  here 
termed  a  'guardian'":  Commissioners*  note. 


237.  Ward  defined. 

Sec.  237.    The  person  over  whom  or  over  whose  property  a  ^ardian  is 
appointed  is  called  his  ward. 

238.  Guardians  classified. 

See.  238.    Guardians  are  either: 

1.  General;  or, 

2.  Special. 

«*Common-law  guardians.— BouTier,  title 
'Guardian,'  defines  guardian  to  be  one  who 
legally  has  the  care  and  management  of  the 
person  or  the  estate,  or  both,  of  a  child  dur- 
ing its  minority:  Reeve  on  Domestic  Rela- 
tions, 311.  Such  a  person  is  known  in  the 
civil  law  by  the  name  of  curator:  1  Sec.  El 
du  Droit  Civ.  Rom.  241.  There  were  four 
kinds  of  guardians  at  common  law,  called, 
respectively,  guardians  by  nature,  guardians 
for  nurture,  guardians  in  socage,  and  guard- 
ians in  chivalry.  The  guardians  by  nature 
were  the  father,  and*  in  some  cases  the 
mother,  of  the  children;  guardians  for  nur- 
ture were  also  the  father  or  mother,  and 
continued  until  the  child  attained  the  age  of 
fourteen  years;  guardianship  in  socage  took 
place  only  when  the  infant  was  entitled  to 
an  estate  in  lands  by  descent,  and  the  next 
of  kin,  to  whom  the  estate  could  not  possi- 
bly descend,  became  the  guardian  in  socage. 
Guardianship  in  socage,  like  that  for  nur- 
ture, continued  only  until  the  infant  was 
fourteen  years  of  age,  at  which  age  he  was 
presumed  to  have  attained  suflQcient  discre- 
tion and  judgment  to  choose  a  guardian  for 
himself,  and  therefore  was  allowed  to  do  so, 
subject,  however,  to  the  approval  of  the 
court  of  chancery.    Guardianship  in  socage 


included  the  custody  and  care  of  both  the 
person  and  estate  of  the  infant.  Guardian- 
ship in  chivalry  was  a  feature  of  the  feudal 
system,  and  took  place  when  lands  came  to 
an  infant  by  descent  which  were  held  by 
knight  service.  It  continued  until  the  infant 
attained  the  age  of  twenty-one  years  if  a 
male,  and  sixteen,  if  a  female,  and  related 
to  both  person  and  estate,  without  any  obli- 
gations to  account  for  the  profits  of  the  lat- 
ter: 1  Blackstone's  Commentaries,  c.  17;  2 
Blackstone's  Commentaries,  c.  5.  These 
guardians  were  appointed  or  designated  by 
the  common  law  itself,  except  that  the  chan- 
cellor, by  virtue  of  his  authority  as  repre- 
sentative of  the  king,  who  was  the  parens 
patriae,  and  as  such  the  guardian  of  all  the 
infants  in  the  kingdom,  was  allowed  to  ap- 
point guardians  to  such  infants  as  were 
without  guardians  at  common  law:  Lord  v. 
Hough,  37  Cal.  060":  Commissioners'  note. 

Testamentary  guardiana:  See  sec.  241» 
and  note. 

Guardian  de  son  tort.— One  wrongfully 
iutermeddling  with  the  property  of  an  infant 
is  sometimes  in  equity  held  a  guardian  de 
son  tort  for  the  purpose  of  an  accounting, 
but  he  acquires  none  of  the  rights  of  a 
guardian:  Aldrich  v.  WUlis,  55  Oal.  81. 
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Where  a  mother  of  minor  children  has 
acted  in  good  faith  for  their  benefit  without 
letters  of  guardianship,  she  is  chargeable  in 
equity  as  a  quasi  guardian  or  trustee  of  their 
estates:  Estates  of  Beisel,  110  Cal.  287.  In 
such  a  caae  the  expenditures   made   by  the 


mother  must  be  deemed  in  equity  to  haTe 
been  made  out  of  their  separate  funds:  Es- 
tates of  Beisel,  110  Cal.  267. 

Ouardians  ad  litem:  See  Code  Civ.  Proc., 
sees.  872.  373. 


239.  General  gnardian  defined. 

Sec.  239.  A  general  guardian  is  a  guardian  of  the  person  or  of  all  the  prop- 
erty of  the  ward  within  this  state,  or  of  both. 

840.  Special  g^nardian  defined. 

Sec.  240.    Every  other  is  a  special  guardian. 

241.  Onardians  appointed  by  will  or  deed. 

Sec.  241.  A  guardian  of  the  person  or  estate,  or  of  both,  of  a  child  bom,  or 
likely  to  be  bom,  may  be  appointed  by  will  or  by  deed,  to  take  effect  upon  the 
death  of  the  parent  appointing: 

1.  If  the  child  be  legitimate,  by  the  father,  with  the  written  consent  of  the 
mother;  or  by  either  parent,  if  the  other  be  dead  or  incapable  of  consent; 

2.  If  the  child  be  illegitimate,  by  the  mother.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  195;  took  effect  July  1,  1874.] 


Testamentary  guardian.— An  interestinir 
■ketch  of  the  orifio  of  this  species  of  gaard- 
ian  is  given  by  Judge  Sanderson  in  Lord  v. 
Hoa£^,  37  Cal.  G&7,  in  which  he  upheld  the 
mother's  right  to  tiiie  guardianship  of  the 
child*  she  being  a  proper  person  therefor,  as 
against  a  testamentary  appointment  of  the 
father's  mother.  In  a  note  to  Matter  of  Van 
Honten,  29  Am.  Dec.  712»  a  Taluable  sum- 
mary of  the  law  of  testatuentary  guardian- 
ship will  be  found. 

A  testamentary  guardian  cannot  act  until 
he  receiTes  his  letters:  Aldrich  ▼.  Willis,  55 
Cal.  81;  Wadswc^th  t.  Oonnell,  104  lU.  368. 
But  see  Norris  t.  Harris,  15  111.  226;  and 
Code  Civ.  Proc.,sec.  1747.  Guardian  appoint- 
ed by  deed  must  be  considered  as  testamen- 


tary guardian,  since  the  appointment  does 
not  take  effect  until  the  death  of  the  parent: 
Murphy  t.  Superior  Court,  84  Cal.  592. 

Bond  of  teBtamentary  guardian:  Code 
Civ.  Proc*  sec.  1758. 

Ghiardlanahip  by  nature  extends  only  to 
the  custody  of  the  person,  and  does  not  as 
such  entitle  the  guardian  to  manage  the 
property:  Kendall  v.  Miller,  9  Cal.  591.  The 
mother  has  no  power  as  natural  guardian  to 
sell  her  child's  realty:  McNeil  v.  First  Cong. 
Soc,  66  Cal.  105.  Same  principle  is  ex- 
pressed in  section  202,  ante.  And  as  to 
power  of  guardian  appointed  by  the  court, 
see  sec.  247,  infra. 

Chiardian  de  son  tort:  See  supra,  in  note 
to  sec.  238. 


242.  Ho  person  guardian  of  estate  without  appointment. 

[Section  242  was  repealed  by  act  approved  March  16,  1901;  Commissionera^ 
Amendment;  took  effect  July  1,  1901.] 

243.  Appointment  by  court. 

[Section  243  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

Judicial  appointment  of  guardian  of 
minor:  See  Code  Cir.  Proc.,  sec.  174^.  See 
Ex  parte  Miller. 

Judicial  appointment  of  guardian  of 


insane  or  incompetent  persons:  See  Code 
Civ.  Troc.,  sec.  1763. 

Jurisdiction  local.— -Jurisdiction   to    ap- 
point a  guardian  of  the  person  of  infants  is 


local;  none  exists  to  appoint  a  guardian  of 
the  person  of  children  absent  from  the  state* 
and  the  fact  that  their  domicile  is  in  the 
state  is  immaterial.  A  decree  rendered  up- 
on publication  of  summons,  awarding  the 
mother  custody  of  children  who  are  absent 
from  the  state  will  be  vacated:  De  La  Mon- 
tanya  v.  De  La  Montanya,  112  Cal.  131. 


244.  Same. 

[Section  244  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 

Amendment;  took  effect  July  1,  1901.] 

Nonresident     wards,     appointment     of     guardian:  See  Code  Civ.  Proc,  sec.  1793  et 
seq. 
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g§  245-248  Civil  Code.  [Div.  I,  Part  lU, 

845.  Jurisdiction. 

[Section  245  was  repealed  by  act  approved  March  16,  1901;  CommisBioners' 
Amendment;  took  effect  July  1,  1901.] 

246.  Bnles  for  awarding  the  custody,  or  appointing  a  general  guardian  of 
minors. 

Sec.  246.  In  awarding  the  custody  of  a  minor,  or  in  appointing  a  general 
guardian,  the  court  or  officer  is  to  be  guided  by  the  following  considerations: 

1.  By  what  appears  to  be  for  the  best  interest  of  the  child  in  respect  to  its 
temporal  and  its  mental  and  moral  welfare;  and  if  the  child  is  of  a  sufficient 
age  to  form  an  intelligent  preference,  the  court  may  consider  that  preference 
in  determining  the  question; 

2.  As  between  parents  adversely  claiming  the  custody  or  guardianship,  neither 
parent  is  entitled  to  it  as  of  right;  but  other  things  being  equal,  if  the  child 
is  of  tender  years,  it  should  be  given  to  the  mother;  if  it  is  of  an  age  to  re- 
quire education  and  preparation  for  labor  or  business,  then  to  the  father; 

3.  Of  two  persons  equally  entitled  to  the  custody  in  other  respects,  preference 
is  to  be  given  as  follows: 

(1)  To  a  parent; 

(2)  To  one  who  was  indicated  by  the  wishes  of  a  deceased  parent; 

(3)  To  one  who  already  stands  in  the  position  of  a  trustee  of  a  fund  to  be 
applied  to  the  child's  support; 

(4)  To  a  relative. 

4.  Any  parent  who  knowingly  or  willfully  abancTons,  or  having  the  ability 
so  to  do,  fails  to  maintain  his  minor  child  under  the  age  of  fourteen  years, 
forfeits  the  guardianship  of  such  child;  and  any  parent  or  guardian  who  know- 
ingly permits  his  child  or  ward  to  remain  for  the  space  of  one  year  in  any 
orphan  asylum  of  this  state,  wherein  such  child  is  supported  by  charity,  and 
who,  during  such  period,  fails  to  give  notice  in  writing  to  the  managers  or  offi- 
cers of  such  asylum  that  he  is  such  parent  or  guardian,  abandons  and  forever 
forfeits  all  right  to  the  guardianship,  care,  custody,  and  control  of  such  child. 
The  officers  and  managers  of  any  orphan  asylum  having  any  such  abandoned 
child  in  its  care  have  the  preferred  right  to  the  guardianship  of  such  child. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 

1901.] 

Custody  of  children,  generally,  pending  cretion  to  appoint  for  a  minor  a  guardian 

divorce:  See  sec.  138;  without  divorce:  See  other  than  his  father  or  mother,  if,  in  its 

feces.  199,  214.    See  Gaardianship  of  Vance,  opinion,  the  interests  of  the  minor  would  be 

92  Cal.  195,  where  grandmother  was  appoint-  subserved  thereby:  Estate  of  Oampbeil,  190 

ed  guardian  of  a  child  as  against  its  father.  Cal.  380. 

The  superior  court  has  not  unlimited  dls- 

247.  Powers  of  guardian  appointed  by  court. 

[Section  247  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 

Amendment;  took  effect  July  1,  1901.] 

Property  of  ward,  control  over:  See  sec.     from  the  possession  of  the  guardian  is  guilty 
242  and  note  ^^  larceny:  Jones  t.  Jones,  71  Cal.  89^ 

O^e    taking  w.rd'B  property   feloniously     ^^^^'^^  ^^T  n'JJ:  •""'"  "^  ^ 

248.  Duties  of  guardian  of  the  person. 

[Section  248  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 

Amendment;  took  effect  July  1, 1901.] 
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249.  Duties  of  gaardian  of  estate. 

[Section  249  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 


Sale  of  ward's  estate:  See  Ck>de  Civ. 
Proc,  sec.  1777  et  seq. 

Gnardian  using  principal  as  well  as 
income:  See  a  note  in  Yillard  v.  Robert,  49 
Am.  Dec.  667,  where  decisions  and  priDci- 
pies  are  collated.    See,  also,  similar  proYi- 


sion,  Code  Civ.  Proc,  sec.  1770.  See  Fish  v. 
McCarthy,  96  Cal.  484,  31  Am.  St.  Rep.  237, 
where  sruardian  of  a  minor  cannot  subject 
the  property  of  a  minor  to  a  mechanic's  lien 
without  first  gaining  permission  of  the  court. 


250.  Belation  confidential. 

Sec.  250.  The  relation  of  guardian  and  ward  is  confidential,  and  is  subject 
to  the  provisions  of  the  title  on  trusts. 

Trusts:  See  post,  sec.  2215    et  seq.    See    Jennings  r.  Jennings,  104  Cal.  150. 

251.  Guardian  under  direction  of  court. 

Sec.  251.  In  the  management  and  disposition  of  the  person  or  property  com- 
mitted to  him,  a  guardian  may  be  regulated  and  controlled  by  the  court. 

262.  Beath  of  a  joint  guardian. 

Sec.  252.  On  the  death  of  one  of  two  or  more  joint  guardians,  the  power 
continues  to  the  survivor  until  a  further  appointment  is  made  by  the  court. 

Survival  of  trust:  See  sec.  2268,  post. 

253.  Bemoval  of  guardian. 

Sec.  253.  A  guardian  may  be  removed  by  the  superior  court  for  any  of  the 
following  causes: 

1.  For  abuse  of  his  trust; 

2.  For  continued  failure  to  perform  its  duties; 

3.  For  incapacity  to  perform  its  duties; 

4.  For  gross  immorality; 

5.  For  having  an  interest  adverse  to  the  faithful  performance  of  his  duties; 

6.  For  removal  from  the  state; 

7.  In  the  case  of  a  guardian  of  the  property,  for  insolvency;  or, 

8.  When  it  is  no  longer  proper  that  the  ward  should  be  under  guardianship. 
[Amendment,  approved  April  6,  1880;  Amendments  1880,  5  (Ban.  ed.  123); 
took  effect  immediately.] 

Hemoval  of  guardian. — The  power  of  re- 
moTing  a  guardian  is  given  both  by  this  sec- 
tion and  by  section  1801  of  the  Code  of  avil 
Procedure.  This  power  may  be  exercised  at 
chambers:  Warder  v.  Elkins,  38  Cal.  442. 

A  father  who,  as  guardian  of  his  minor 
children,  is  in  receipt  of  an  annual  income 
of  t^v^o  thousand  dollars  from  their  property, 
and  who  refuses,  through  a  period  of  sev- 


eral years,  to  provide  for  their  support  and 
education,  is  not  a  suitable  person,  and 
should  be  renaoved:  In  re  Swift,  47  Cal.  G29. 

After  removing  a  guardian  the  court  may 
settle  his  accounts:  Graff  v.  Messner,  52  Cal. 
636. 

Presumptions  are  in  favor  of  the  regular- 
ity of  the  probate,  court  in  removing  a  guard- 
ian: Brodribb  v.  Tibbits,  63  Cal.  80. 


254.  Guardian  appointed  by  parent,  how  superseded. 

Sec.  254.     The  power  of  a  guardian  appointed  by  a  parent  is  superseded: 

1.  By  his  removal,  as  provided  by  section  two  hundred  and  fifty- three; 

2.  By  the  solemnized  marriage  of  the  ward;  or, 

3.  By  the  ward's  attaining  majority. 

Xarriage  of  ward  terminates  guardianship:  Code  C!t.  Proc.,  sec.  1802. 
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256.  Ouardian  appointed  by  court,  how  superseded. 

[Section  256  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1, 1901.] 

• 

256.  Released  by  ward. 

Sec.  256.  After  a  ward  has  come  to  his  majority,  he  may  settle  aceoimts 
with  his  guardian,  and  give  him  a  release,  which  is  valid  if  obtained  fairly  and 
without  undue  influence. 

Settlements  between  guardian  and 
ward  on  latter*s  coming  of  age:  See  25  Am. 
Rep.  728-730,  note. 

Belease  by  ward.— The  mles  concerning 
dealings  between  gnardian  and  ward  are 
very  stringent.  So  intimate  is  their  relation 
that  many  authorities  pronounce  voidable 
all  transactions  between  them  that  are  for 
the  guardian's  benefit:  See  2  Pomeroy*8 
Equity  Jurisprudence,  sec.  961.  Especially 
is  this  so  in  the  caee  of  settlements  by  the 
guardian  with  his  ward.  The  guardian 
must  prove  not  only  an   absence  of   undue 


influence,  and  perfect  fairness  and  good 
faith,  but  that  the  ward  had  full  opportunity 
to  examine  the  accounts,  either  by  liim^elf, 
if  he  was  able  to  understand  them,  or  by  the 
aid  of  some  competent  adviser  or  attorney: 
2  Pomeroy's  Equity  Jurisprudence,  sec.  961, 
in  note;  Fish  v.  Miller,  1  Hoff.  Ch.  267;  In 
re  Van  Home,  7  Paige,  46;  Stanley's  Appeal, 
8  Pa.  St. 431;  49  Am.  Dec.  530;  Say  v.Barne.s 
4  Serg.  &  R.  112;  Waller  v.  Armistead,  2 
Leigh,  11;  Ganin  t.  WiUiams,  44  Mo.  465; 
100  Am.  Dec.  314. 


267.  Onardian's  disoharge. 

Sec.  257.    A  guardian  appointed  by  a  court  is  not  entitled  to  his  discharge 
until  one  year  after  the  ward's  majority. 

Besifi^natiozL  of  guardian:  See  Code  Civ.  Proc,  sec.  1801. 

258.  Insane  persons. 

[Section  258  was  repealed,  by  act  appro»ved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.2 


Quardianship  of  lunatic:  See  Code  Civ. 
Proc,  sec.  1763. 


Imprisonment  of  Insane  persons:    See 
Cooley  on  Torts,  sec.  176  et  seq. 


TITLE  IV. 

MASTER  AND  APPRENTICE. 

Sec.  264.  Minors,  when  and  to  whom  may  be  bound  as  apprentices. 

Sec.  265.  Persons  who  may  bind  minor  with  his  consent. 

Sec.  266.  Indenture  of  apprenticeship,  how  to  be  executed  and  what  to  contain. 

Sec.  267.  Jury  trial  as  to  facts  of  incapacity,  etc.,  of  parent. 

Sec.  268.  Apprenticing  of  poor  and  homeless  minors. 

Sec.  2C9.  Master  to  keep  at>prentice  within  the  state,  to  deliver  him  money  and  other 

property  therein. 

Sec.  270.  Duty  to  inquire  into  the  treatment  of  minor  apprentices. 

Sec.  271.  Hearing  of  complaints  of  apprentices. 

Sec.  272.  Power  of  court  to  discharge  apprentice  from  apprenticeship. 

Sec.  273.  Liability  of  master  for  breach  of  his  covenant. 

Sec.  274.  Liability  of,  and  proceedings  against,  apprentice  guilty  of  gross  misbehavior. 

Sec.  275.  Enticing  away  apprentices,  and  liability  for. 

Sec.  276.  Release  of  master  removing  out  of  state  or  quitting  business. 

264.  Hinors,  when  and  to  whom  may  be  bound  as  apprentices. 

Sec.  264.  Every  minor  of  the  age  of  fourteen  years  or  upward  may  be 
bound  by  indenture  as  an  apprentice  to  any  mechanical  trade  or  art  or  the  oc- 
cupation of  farming  to  the  age  of  eighteen  years,  if  a  female,  or  to  the  age  of 
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twenty-one  years,  if  a  male.     [Commidsioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


Bespeetixig  this  title,  the  commiBsioners 
r«K»mmeDde<i  that  "the  statute  of  1875-76, 
page  842,  relative  to  maBtere  and  appren- 
tices,  BB  amended  by  the  statute  of  1880, 
page  28,  be  codified  bo  as  to  take  the  place 
of  sections  two  hundred  and  sixty-four  to 
two  hundred  and  seTenty-siz,  inclusive,  being 
the  whole  of  title  lY,  and  the  headline  of 
that  title  be  changed  from  'Master  and  Ser- 
vant' to  'Master  and  Apprentice/ "  The 
recommendation  of  the  commissioners  was 
adopted  by  the  legislature:  See  Stats.  1901, 
pp.  341-344. 

Contracts  of  apprenticeship  must  be  exe- 


cuted in  accordance  with  the  requisites  of 
the  statute:  Phelps  v.  Pittsburgh  etc.  R.  R. 
Co.,  99  Pa.  St.  108.  A  rery  comprehensive 
statement  of  some  of  the  principles  affecting 
the  respective  rights  and  duties  of  master 
and  apprentice  will  be  found  in  Schouler  ou 
Domestic  Relations,  third  edition,  section 
457. 

Contracts  of  apprenticeship  by  infants: 
See  44  Am.  Dec.  538,  539,  note;  18  Am.  St. 
Rep.  626,  627,  note. 

Master  and  servant,  ^nerally:  See 
post,  sec.  2009. 


265.  Persons  who  may  bind  minor  with  his  consent. 

Sec.  265.  A  minor,  with  his  consent,  may  be  bound  by  his  father,  or,  in  case 
of  his  death  or  incompetency,  or  where  he  has  willfully  abandoned  his  family 
for  one  year  without  making  suitable  provision  for  their  support,  or  is  habitually 
intemperate  in  the  use  of  intoxicants,  or  is  a  vagrant,  then  by  his  mother  or 
legal  guardian.  An  executor,  who,  by  the  will  of  the  father,  is  directed  to 
bring  up  a  child  to  a  trade  or  calling,  has  power  to  bind  by  indenture  in  like 
manner  as  the  father  might  have  done,  if  living.  If  a  child  is  illegitimate, 
the  mother  alone  has  power  to  bind  him.  If  a  minor  has  no  parent  or  guardian 
competent  to  act  for  him,  he  may  bind  himself,  with  the  approval  of  the  su- 
perior court  of  the  county  wherein  he  resides.  If  the  mother  of  a  minor, 
whether  legitimate  or  illegitimate,  marries  after  his  birth,  she  cannot  bind  him 
without  the  approval  of  such  superior  court.  [Commissioners^  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 
Consent.— At  the  common  law  the  father     R.  340.    The  mother  of  an  illegitimate  can- 


may  bind  out  an  infant  without  his  consent: 
In  re  McDowle,  8  Johns.  253.  How  consent 
of  minor  is  evidenced:  See  Dodge  y.  Hill,  13 
Me.  151;  Fisher  v.  Lunger.  33  N.  J.  L.  100; 
Balch  V.  Smith,  12  N.  H.  437;  Harper  v. 
Gilbert,  5  Cush.  417. 

Xother  binding  out  child:  See  Owasco  ▼. 
Oswegatchie,  5  Cow.  527;  Bllard  v.  Edmon- 
Bton,  2  Cranch,  419;  Commonwealth  v. 
Crommie,  8  WaUs  &  8.  339.  A  mother, 
though  married  to  a  second  husband,  may, 
independently  of  her  husband,  give  assent 
to  an  indenture:  In  re  Supplee,  6  Serg.  & 


not  bind  it  out  by  an  indenture  to  which  the 
child  is  not  a  party:  Austin  v.  McCluney,  5 
Strob.  104.  The  consent  of  the  father  of  an 
Ulegitimate  will  not  authorise  the  court  to 
apprentice  it  against  the  opposition  of  the 
mother:  Timmins  v.  Lacy,  30  Tex.  115.  A 
mother  may  bind  the  chUd  of  a  habitual 
drunkard:  Commonwealth  v.  Coze,  1  Ashm. 
71.  Independently  of  statute,  the  mother 
may  give  consent  to  indentures^  if  the 
father  is  dead  or  incapacitated:  People  v. 
Gates,  43  N.  Y.  40. 


266.  Indenture  of  apprenticeahip,  how  to  be  executed  and  what  to  contain. 

Sec.  266.  Every  indenture  of  apprenticeship  must  be  executed  in  duplicate, 
must  state  the  age  of  the  minor,  and,  except  as  hereinafter  provided,  must  show 
that  he  consented  thereto,  must  be  signed  by  him  and  the  person  binding  and 
the  master,  and  when  made  with  the  approval  of  the  superior  court,  a  certified 
copy  of  the  order  of  approval  must  be  attached  to  the  indenture.  One  copy  of 
the  indenture  must  be  delivered  to  the  master  and  the  other  kept  for  the  use 
of  the  minor  by  his  parent  or  guardian  when  executed  by  him,  or,  when  made 
with  the  approval  of  the  court,  it  must  be  filed  and  deposited  with  the  clerk 
for  safekeeping  for  the  use  of  the  minor.  No  indenture  binds  the  minor  after 
the  default  of  the  master,  but  thereafter  the  minor  may  be  bound  anew.    Every 
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indenture  entered  into  otherwise  than  as  herein  provided  is,  as  against  the 
apprentice,  absolutely  void.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

A  contract  of  indenture  is  not  assigrn-  v.  Hall,  5  La.  Ann.  281.  See,  too,  Nickerson 
able  so  as  to  pass  a  right  to  the  assignee  ▼.  Howard,  19  Johns.  113;  Hay  ley  v.  Taylor^ 
to  the  seryices  of  the  apprentice:  Versailles     3  Dana,  221. 

267.  Jury  trial  as  to  facts  of  incapacity,  etc.,  of  parent. 

Sec.  267.  Facts  of  incapacity,  desertion,  habitual  intemperance,  and  vagrancy 
must  be  decided  in  said  court  by  a  jury,  before  the  indenture  can  take  effect, 
and  an  indorsement  on  the  indenture,  under  seal  of  the  court,  that  the  charge 
or  charges  are  proved,  is  sufficient  evidence  of  the  mother's  power  to  give  such 
consent;  but  if  the  jury  does  not  find  the  charge  or  charges  to  be  true,  the 
person  at  whose  instance  such  proceedings  may  have  been  had  must  pay  all 
costs  attending  the  same.  [Commissioners*  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

268.  Apprenticing  of  poor  and  homeless  minors. 

Sec.  268.  When  a  minor  is  poor,  homeless,  chargeable  to  the  county  or  state, 
or  an  outcast  who  has  no  visible  means  of  obtaining  an  honest  livelihood,  the 
superior  court  may,  with  his  consent,  bind  him  as  an  apprentice  during  his 
minority.  Proceedings  therefor  may  be  instituted  by  any  citizen,  and  no  fee 
must  be  charged  by  any  officer  for  any  act  in  connection  therewith.  In  all 
indentures  by  the  court  for  binding  out  an  orphan  or  homeless  minor  as  an 
apprentice  there  must  be  inserted,  among  other  things,  a  clause  to  the  follow- 
ing effect:  that  the  master  to  whom  such  minor  is  bound  must  cause  him  to  be 
taught  to  read  and  write  and  the  ground  rules  of  arithmetic,  ratio  and  propor- 
tion, and  must  give  him  the  requisite  instruction  in  the  different  branches  of 
his  trade  or  calling,  and,  at  the  expiration  of  his  term  of  service,  must  give 
him  or  her  fifty  dollars  in  gold,  and  two  whole  new  suits  of  clothes,  to  be  worth 
in  the  aggregate  at  least  sixty  dollars  gold.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Omission  to  stipulate  for  education.—  this  nocount,  the  covenant  for  education  be* 

Omission  in  an  indenture  of  the  statutory  ing  for  the  benefit  of  the  apprentice:  Francis 

provision  for  education  of  the  apprentice  is  v.    Thompson,    Tapp.    289.      See,    further,, 

fatal  to  the  validity  of  the  indenture:  Burn-  ReideU  v.  Coufirdon,  16  Pick.  44;  People  v. 

ham   V.   Chapman,   17  Me.   385.    However,  Hoster,  14  Abb.  Pr.,  N.  S..  414;  Conmxon- 

the  master  cannot  avoid  the  indenture  on  wealth  v.  Clark,  4  Pa.  Co.  Ct.  K.  90. 

269.  Master  to  keep  apprentice  within  the  state^  to  deliver  him  money  and 
other  property  therein. 

Sec.  269.    A  master  must  not  remove  his  apprentice  out  of  the  state,  and 

must  pay  and  deliver  to  him  the  money,  clothes,  and  other  property  to  which  he 

is  entitled  under  the  indenture  of  apprenticeship,  to  be  held  by  him  as  his 

sole  property.     [Commissioners'  Amendment,  approved  March  16,  1901;  took 

effect  July  1,  1901.] 

Bemoval  from  state.-— If  a  master  takes  the  state  and  take  his  apprentice  with  him 

au  apprentice  out  of  the  state,  the  latter  does  not  justify  the  apprentice  in  quitting 

may    be    discharged:  Gusty    v.     Diggs,    2  the  service:  Coffin  v.  Bassett,  2  Pick.  356; 

Cranch,  210;   United    States  v.  Schofield,  1  and  if  with  the  consent  of  the  father  and 

Cranch,   255.      It  is   not  competent   for   a  the  apprentice  the  master  removes  to  another 

master  cooper  to  send  his  apprentice  away  state    with    the    apprentice,    the    father   is 

on  a  whaling  voyage  and  receive  his  wages:  liable  for  breach  of  covenant  on  taking  his 

Randall  v.  Rotch,  12  Pick.  107.    However,  son  away  before  the  expiration  of  his  time 

the  mere  intention  of  the  master  to  leave  of  service:  Lobdell  v.  Allen,  9  Gray,  377. 

86 


Title  IV.]  Master  and  Apprentice.  §§  270-274 

270.  Bnty  to  inquire  into  the  treatment  of  minor  apprentices. 

Sec.  270.  Parents  and  guardians  and  such  court  must,  from  time  to  time, 
inquire  into  the  treatment  of  children  bound  by  them  respectively,  or  with  their 
approval,  and  the  judges  of  such  courts  are  responsible  for  the  charge  of  ap- 
prentices bound  by  a  court  or  with  its  approyal,  and  must  defend  them  from 
all  cruelty,  neglect,  breach  of  contract,  or  misconduct  on  the  part  of  their 
masters.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

271.  Hearing  of  complaints  of  apprentices. 

Sec.  271.  The  superior  court  must  hear  the  complaints  of  apprentices  who 
reside  within  the  county  against  their  masters,  alleging  undeserved  or  im- 
moderate correction,  insufficient  allowance  of  food,  raiment,  or  lodging,  Want  of 
instruction  in  the  different  branches  of  their  trade  or  calling,  or  that  they  are 
in  danger  of  being  removed  out  of  the  state,  or  any  violation  of  the  indenture 
of  apprenticeship,  and  the  court  must,  hear  and  determine  such  case  and  make 
such  order  therein  as  will  relieve  the  party  in  the  future.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

272.  Power  of  court  to  discharge  apprentice  from  apprenticeship. 

Sec.  272.  The  superior  court  has  power,  where  circumstances  require  it,  to 
discharge  an  apprentice  from  his  apprenticeship,  and,  in  case  any  money  or  other 
thing  has  been  paid  or  contracted  to  be  paid  by  either  party  in  relation  to  the 
apprenticeship,  the  court  must  make  such  order  concerning  the  same  as  seems 
just  and  reasonable.  If  the  apprentice  so  discharged  was  originally  bound  by 
the  superior  court,  it  must,  if  found  necessary,  again  bind  such  minor,  if  imder 
age.  [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  1901.] 

273.  Liability  of  master  for  breach  of  his  covenant. 

Sec.  273.  Every  master  is  liable  to  an  action  on  the  indenture  for  a  breach 
of  any  covenant  thereof  on  his  part.  All  damages  Recovered  in  such  action, 
after  deducting  necessary  charges  in  its  prosecution,  belong  to  the  minor,  and 
must  be  applied  and  appropriated  to  his  use  by  the  person  recovering  it  in  his 
behalf,  and  must  be  paid  to  the  minor,  if  a  male,  at  the  age  of  twenty-one  years, 
and  if  a  female,  at  the  age  of  eighteen  years.  If  no  action  is  brought  during  the 
minority  of  the  apprentice,  it  may  be  commenced  by  him  in  his  own  name  at  any 
time  within  two  years  after  his  coming  of  age.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

An  apprentice,  on  arriviDf?  at  majority     the  indentures:  Cann  y.  Williams,  3  Houst. 
and  at  the  end  of  his  term,  may  maintain     78. 
an  action  against  his  master  for  breach  of 

274.  Liability  of,  and  proceedings  against,  apprentice  guilty  of  gross  misbe- 
havior. 

Sec.  274.  An  apprentice  who  is  guilty  of  any  gross  misbehavior,  or  refusal 
to  do  his  duty,  or  willful  neglect  thereof,  is  liable  to  the  complaint  of  his 
master  in  the  superior  court  of  the  county  wherein  the  apprentice  resides.  Such 
complaint  must  set  forth  the  circumstances  of  the  case,  and  have  attached  there- 
to a  citation,  signed  by  the  clerk  of  the  court,  requiring  him  and  all  persons 

87 


§§  275,  276  Civil  Code.  [Div.  I,  Part  III, 

who  have  covenanted  in  his  behalf  to  appear  and  answer  the  complaint  within 
ten  days  after  the  service  thereof.  The  complaint  and  citation  must  be  served 
in  the  manner  required  for  serving  civil  process.  When  the  parties  have  an- 
swered, or  when,  though  they  have  not  answered,  the  time  therefor  allowed  af- 
ter the  service  of  the  complaint  has  expired,  the  court  must  proceed  to  hear  and 
determine  the  cause,  and,  if  the  evidence  warrants  it,  may  render  judgment 
that  the  master  be  discharged  from  the  contract  of  apprenticeship  and  for  costs 
of  suit.  Such  costs  may  be  recovered  from  the  parent  or  guardian  of  the  minor, 
if  there  is  any  who  signed  the  indenture,  and  execution  therefor  may  issue 
accordingly.  If  there  is  no  parent  or  guardian  liable  for  such  costs,  execution 
may  be  issued  therefor  against  the  minor,  or  the  amount  thereof  may  be  re- 
covered in  an  action  against  him  after  he  arrives  at  full  age.  He  is  also  liable 
to  the  master  in  an  action  on  the  indenture  for  the  breach  of  any  covenant  on 
the  part  of  the  apprentice  contained  therein,  committed  before  the  master  was 
discharged  from  the  indenture.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

275.  Enticing  away  apprentices  and  liability  for. 

Sec.  275.  It  is  unlawful  for  any  person  to  entice,  counsel,  or  persuade  to 
run  away  any  apprentice,  or  to  employ,  harbor,  or  conceal  him,  knowing  him  to 
be  a  runaway.  Any  party  so  offending  is  guilty  of  a  misdemeanor,  and  may 
be  fined  not  less  than  fifty  dollars  and  not  more  than  one  hundred  dollars,  to 
be  recovered  by  the  master  in  any  court  having  jurisdiction.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  statutory  penalty  for  enticing  an  the  plaintiff:  Stuart  v.   Simpson,   1  Wend, 

apprentice  to  leave  his  master  cannot  be  376.    But  although  at  the  time  of  hiring  an 

reoorered  if  the  relation  did  not  exist  by  apprentice  the  defendant  was  ignorant  of 

reason  of  indentures  as  required  by  statute,  the  apprenticeship,  if  on  obtaining  such  in- 

In   order  to   Kcover  the  penalty,   the   ap-  formation  he  continues  to  harbor  him,  he  is 

prentice  must  be  serving  under  indentures  liable  without  proof  of  demand  or  refusal: 

made  in  conformity  with  the  law  and  be  an  Ferguson  v.  Tucker,  2  H<ar.  &  Q.  182. 

apprentice  within  the  meaning  of  the  statute:  An  action  will  lie  against  a  party  who 

Lyon  V.  Whitmore,  S  N.  J.  L.  846.  counsels,  entices,  and  persuades  an  appren- 

In  an  action  for  enticing  and  harboring  tice  to  depart  from  the  service  of  his  master, 

apprentices,  it  must  be  shown  that  the  de-  whether  the  apprentice  acts  upon  the  coun- 

fendant  knew  they  were  the  apprentices  of  sel  or  not:  Holliday  t.  GamUe,  18  HI.  35. 

276.  Belease  of  master  removing  out  of  state  or  quitting  business. 

Sec.  276.  Whenever  any  master  wishes  to  remove  out  of  the  state,  or  to 
quit  his  trade  or  business,  he  must  appear  with  his  apprentice  before  the  su- 
perior court  of  the  county  in  which  the  latter  resides,  and  if  the  court  is  satis- 
fied that  the  master  has  done  justice  to  the  apprentice  for  the  time  he  has 
had  charge  of  him,  the  court  has  power  to  discharge  the  master  from  the  in- 
denture and  to  again  bind  the  apprentice,  if  necessary.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 
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Sec- 288. 
Sec.  289. 
Sec.  290. 
Sec.  291. 
Sec.  292. 

Sec.  293. 
Sec.  294. 
Sec.  296. 
Sec.  296. 
Sec.  297. 
Sec.  298. 
B8?r2^. 
Sec.  300. 


Existins:  corporations   not   affected. 

Name  of  instrument  creating  corporation. 

Articl<ra  of  incorporation,  what  to  contain. 

Certain  corporations  to  state  furtlier  facts  in  articles. 

Articles  to  be  subscribed  and  acknowledged— Number  and  qualification  of 

signers. 
Prerequisite  to  filing  articles 

Prerequisite  to  filing  articles  of  corporations  for  profit. 
Oath  of  officer  to  subscription  of  stock  and  payment  of  ten  per  cent. 
Certificate  by  secretary  of  state  that  articles  are  filed. 
Certified    copy   of   articles   to   be  prima  facie  eyidenoe. 
Who  are  members  and  who  stockholders  of  corporation. 
Filing   articles   of   incorporation. 
Capital  stock  of  banking  corporation. 


283.  CorporatioiL  defined. 

Sec.  283.  A  corporation  is  a  creature  of  the  law,  having  certain  powers  and 
duties  of  a  natural  person.  Being  created  by  the  law,  it  may  continue  for  any 
length  of  time  which  the  law  prescribes. 


A  corporation  is  defined  by  Chief  Justice 
Marshall,  in  the  Dartmouth  College  Case,  4 
Wheat.  636^  to  be  "an  artificial  being,  invisi- 
ble, intangible,  and  existing  oniy  In  contem- 
plation of  law.  Being  the  mere  creature  of 
the  law,  it  possesses  only  those  properties 
which  the  charter  of  its  creation  confers 
upon  it,  either  expressly  or  incidental  to  its 
very  existence.  These  are  such  aa  are  sup- 
posed best  calculated  to  effect  the  object  for 
which  it  was  created.  Among  the  most  im- 
portant are  immortality*  andf_if  tbe  expres- 
sion may  be  aUowed,  individuality— -proper- 
ties by  which  a  perpetual  succession  of  many 
persons  are  considered  as  the  same,  and  may 
act  as  a  single  individual.  They  enable  a 
corporation  to  manage  its  own  affairs,  and 
to  hold  property  without  the  perplexing  in- 


tricacies, the  hazardous  and  endless  necessity 
of  perpetual  conveyances,  for  the  purpose  of 
transmitting  it  from  hand  to  hand.  It  is 
chiefiy  for  the  purpose  of  clothing  bodies  of 
men  in  succession  with  these  qualities  and 
capacities  that  corporations  were  invented 
and  are  in  use."  For  other  definitions  of  a 
corporation,  see  Bouvier's  Law  Dictionary, 
tit.  Corporation;  Abbott's  Law  Dictionary; 
Charter  v.  San  Francisco  Sugar  Co.,  19  Cal. 
219;  Angell  &  Ames  on  Corporations,  sees. 
1-11;  2  Kent's  Commentaries,  267,  2ea 

Powers  of  corporations:  See  post,  sec. 
354  et  seq. 

Existence  of  corporations  limited  to  fif  t^ 
years:  Sees.  290,  401,  post 

Associations,  Jurisdiction  of  conrts- 
over:  See  68  Am.  St.  Rep.  859-872,  note. 


284.  Corporations,  public  and  private  distingnii>hod. 

Sec.  284.  Corporations  are  either  public  or  private.  Public  corporations  are 
formed  or  organized  for  the  government  of  a  portion  of  the  state;  all  other  cor- 
porations are  private.  [Amendment,  approved  March  30,  1874;  Amendmenta 
1873-74, 197;  took  effect  July  1,  1874.] 


The  original  section,  instead  of  "all  other 
corporations  are  private,"  had  the  words 
"private  corporations  are  formed  for  the  pur- 
pose of  religion,  benevolence,  education,  art, 
literature,  or  profit." 

Classes  of  corporations.— The  general 
classes  into  which  corporations  are  usually 
divided  by  the  text-writers,  and  in  the 
minds  of  the  courts,  are  corporations  sole, 
and  corporations  aggregate.  The  latter  re- 
solve themselves  into  the  divisions  specified 
in  the  above  section,  public  and  private.  By 
the  common  law,  corporations  were  again 
distinguished  as  ecclesiastical  or  lay.  In  the 
common-law  sense,  ecclesiastical  corpora- 
tions do  not  exist  among  us;  they  are  known 
as  religious  corporations,  and  have  no  tem- 
poral power  to  enforce  their  decisions  and 
ordinances.  Lay  corporations  are  either 
eleemosynary  or  civil,  and  the  former  em- 


brace all  corporations  instituted  upon  prin*- 
ciples  of  charity;  civil  corporations  include 
those  formed  for  other  than  charitable  or 
educational  purposes,  and  extend  to  the  vast 
variety  of  undertakings  in  which  men  may 
engage:  See  Angell  &  Ames  on  Oorporatioub, 
c.  1.  Corporations  sole  are  recognized  by 
this  code:  Sec.  602;  and  what  are  sometimes 
known  as  quasi  public  corporations  have 
been  recognized  in  this  state  as  public  cor- 
porations. These  quasi  public  corporations 
have  in  view  some  public  enterprise,  in 
which  the  interests  of  the  local  or  general 
public  are  involved:  Miners'  Ditch  C5o.  v. 
Zellerbach,  37  Cal.  543;  99  Am.  Dec.  300. 
Examples  are:  Overseers  of  the  poor:  Pitts- 
town  V.  Plattburgh,  18  Johns.  407;  Palmer 
V.  Vandeubergh,  3  Wend.  198;  Armine  v. 
Spencer,  4  Wend.  40G;  Keuren  v.  Johnston, 
3  Denio,  183;  County  Supervisors  v.  Hart- 
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well,  8  Johns.  424;  Jansen  v.  Ostrander,  1 
Cow.  070;  school  directors:  School  District 
V.  Wood,  13  Mass.  193;  Grant  v.  Fancher. 
5  Oow.  309;  Lexington  v.  McQuillan,  9  Dana, 
519;  35  Am.  Dec.  159;  District  v.  McCloon,  4 
Wis.  79;  Clarke  v.  School  District,  3  R.  I. 
199;  Horton  v.  Garrison,  24  BarJ).  176; 
State  V.  Hulin,  2  Or.  306;  road  commission- 
ers: Duntz  V.  Duntz,  44  Barb.  459.  Under 
the  diTision  made  by  the  code,  these  cor- 
porations would  be  deemed  public:  See  infra. 
Public  corporations  are  formed  or  or- 
ganized for  the  goyemment  of  a  portion  of 
the  state.  Such  corporations  are  created  by 
the  people's  agent,  the  legislature,  to  assist 
in  carrying  on  the  administration  of  public 
affairs,  and,  with  the  exception  of  certain 
constitutional  limitations,  may  be  created, 
modified,  or  destroyed  by  the  legislature  at 
pleasure:  Angell  &  Ames  on  Corporations, 
sec.  31;  1  DUlon  on  Municipal  Corporations, 
sec.  54.  Well-recoguized  examples  of  public 
corporations  are  towns,  cities,  counties, 
parishes,  existing  for  public  purposes: 
Bonaparte  v.  Camden  etc.  R,  R.  Co..  1  Baldw. 
22R.  The  fact  that  the  sovereign  becomes  a 
memlier  or  stockholder  of  a  private  corpora- 
tion does  not  'alter  the  character,  and  make 
it  a  public  corporation;  on  the  contrary,  to 
the  extent  of  its  interest,  the  sovereign  be- 
comes a  private  individual:  Angell  &  Ames 
on  Corporations,  32.  The  case  of  Ten  Eyck 
V.  Canal  Co.,  37  Am.  Dec.  233,  is  often  re- 
ferred to  as  containing  a  very  careful  re- 
view of  the  differences  between  a  public  and 
private  corporation.  And  in  the  course  of  a 
well-considered  opinion  delivered  on  behalf 


of  the  court  in  Regents  of  University  v.  Will- 
iams, 9  Gill  &  J.  365.  31  Am.  Dec.  72,  it  is 
concisely  said:  *'A  public  corporation  is  one 
that  is  created  for  political  purposes,  witb 
political  powers,  to  be  exercised  for  purposes 
connected  with  the  public  good  in  the  admin- 
istration of  civil  government;  an  instrument 
of  the  government,  subject  to  the  control  of 
the  legislature  and  its  members,  officers  of 
the  government,  for  the  administration  or- 
discharge  of  public  duties,  as  in  the  cases  of 
cities,  towns,  etc.;  so  where  a  bank  is 
created  by  the  government  for  its  own  uses, 
and  the  stock  belongs  exclusively  to  the  gov^ 
emment,  it  is  a  public  corporation;  and  so  of 
a  hospital  created  and  endowed  by  a  govern- 
ment for  general  purposes  of  charity."' 
The  definition  of  a  public  corporation  given 
in  the  above  section  was  considered  in  Dean 
V.  Davis,  51  Cal.  406,  410,  with  reference  to 
a  levee  district  formed  under  an  act  of  the 
legislature  fo;r  reclamation  purposes.  The- 
court  say,  per  Judge  Crockett:  "It  is  true, 
perhaps,  that  it  was  not  formed  or  organized 
'for  the  government  of  a  portion  of  the 
state,'  in  the  broadest  sense  of  the  term. 
But  it  nevertheless  exercises  certain  govern- 
mental functions  within  the  district.  .'.  .  . 
To  constitute  a  public  corporation,  it  is  not 
essential  that  it  shall  exercise  all  the  func- 
tions of  government  within  the  prescribed 
district."  A  reclamation  district  is  declared 
to  be  a  public  corporation  in  People  v.  Rec- 
lamation Dist.  No.  108,  53  Cal.  546;  Peo- 
ple V.  Williams,  7  Pac.  C.  L.  J.  120;  Hoke 
V.  Perdue,  62  Cal.  545— the  case  of  Levee 
District  No.   5. 


285.  Corporations,  how  formed. 

Sec.  285.  Private  corporations  may  be  formed  by  the  voluntary  association 
of  any  five  or  more  persons,  in  the  manner  prescribed  in  this  article.  A  major- 
ity of  such  persons  must  be  residents  of  this  state.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  197;  took  effect  July  1,  1874.] 


The  original  sectioxi,  after  "five  or  more 
persons,"  had  the  words  "for  the  purposes 
and."  It  had  an  additional  clause  at  the 
end  as  follows:  "Married  women  may  become 
corporators,  officers,  and  members  of  reli- 
gions, benevolent,  art,  literary,  or  educa- 
tional corporations." 

Tho  amei^dment  was  made  at  the  recom- 
mendation of  the  code  examiners,  who  say: 
•The  principal  change  in  the  section  is  sub- 
stituting the  word  "residents"'*  for  "citi- 
zens," and  omitting  the  clause  in  the  original 
section  authorizing  married  women  to  be- 
come corporators  of  certain  corporations. 
There  seems  to  be  no  reason  why  bona  fide 
residents  should  be  precluded  from  being 
corporators  in  advance  of  becoming  citizens, 
and  there  is  no  occasion  for  the  clause  about 
married  women.  They  can  become  corpora- 
tors without.** 

Formation  of  corporation  to  be  iinder 
general  laws:    Cal.  Const.  1879,  art.  XJI, 

sec.  1. 

See  Stats.  1858,  p.  264,  sec.  2;  Id.  57; 
1850,  347;  1851,  523;  1861,  567,  607;  1853, 
87.  169;  1857,  75;  1859.  281;  1862.  199;  1866, 


743,  752;  1863,  624.    See  People  ex  rel.  At- 
torney General  v.  Stanford,  77  Cal.  360. 

Formation  of  private  corporations. — In 
incorporating  under  a  general  law,  a  strict 
compliance  with  all.  the  requirements  of  the 
statutes  in  matters  of  detail  is  not  essential, 
and  the  proceedings  will  not  be  held  invalid 
for  slight  defects  or  omissions:  Spring  Valley 
Water  Works  v.  San  Francisco,  22  Cal.  434; 
Ex  parte  Spring  Valley  Water  Works,  17 
Cal.  132;  People  v.  Stockton  R.  R.  Co.,  45 
Cal.  306;  13  Am.  Rep.  178;  Roman  Catholic 
Orphan  Asylum  v.  Abrams,  40  Cal.  455; 
People  V.  Montecito  Water  Co.,  97  Cal.  270; 
33  Am.  St.  Rep.  172;  Eastern  Plank  Road 
Co.  V.  Vaughan,  14  N.  'Y.  546;  Eakright  v. 
Logansport  R.  R.  Co.,  13  Ind.  404;  Wall- 
worth  V.  Brackett,  98  Mass.  98;  Rogers  v. 
Danvers  etc.  Society,  19  Vt.  187.  But  a  sub- 
stantial compliance  with  the  forms  of  the 
act  by  the  persons  seeking  to  derive  the 
benefits  of  an  incorporation  must  be  ob- 
served, and  the  omission  of*  essential  steps 
will  be  fatal:  Mokelumne  Hill  Mfg.  Co.  v. 
Woodbury,  14  Cal.  424;  78  Am.  Dec.  658; 
Harris  v.  McGregor,  29  Cal.  124;  People  y. 
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Self  ridge,  52  Cal.  331;  Bigelow  t.  Gregory, 
73  III.  197;  Mclntire  v.  McLain  Ditching  Co., 
40  Ind.  lOi;  Indianapolis  Famace  Co.  ▼. 
Herkimer,  46  Iml.  142;  Reed  v.  Richmond 
St.  R.  R.  Co.,  50  Ind.  M2;  Field  v.  Cooks. 
16  I^.  Ann.  153;  Utley  v.  Union  Tool  Co., 
11  Gray,  130;  Doyle  v.  Mizner.  42  Mich.  332; 
Richmond  Factory  v.  Alexander,  61  Me.  361; 
Hurt  Y.  Salisbury,  55  Mo.  310;  Abbott  v. 
Omaha  Smelting  Co.,  4  Neb.  416;  Unity  Ins. 
Co.  V.  Crane,  43  N.  H.  641;  Harrod  v. 
llarner.  32  Wis.  162. 
It  is  not  necessary  to  the  validity  of  the 


corporation  or  to  the  subscriben  becom- 
in;r  stockholders  that  they  should  all 
sign  the  articles  of  incorporation:  San  Joa- 
quin Land  etc.  Oou  y.  Beecher,  101  CaL  70; 
nor  that  the  certificates  of  stock  should 
have  issued  to  them:  San  Joaquin  Land  etc. 
Co.  V.  Beecher,  101  Cal.  70. 

Defective  organization  of  corporations: 
See  33  Am.  St.  Rep.  176-186^  note. 

Formation  of  corporation,  liability  of 
members  for  defective:  See  29  Am.  St.  Rep. 
600-G03.  note. 


S86.  Corporations  may  be  formed  for  any  lawful  purpose. 

Sec.  286.     Private  corporations  may  be  formed  for  any  purpose  for  which 

individuals  may  lawfully  associate  themselves.     [Amendment,  approved  March 

30,  1874;  Amendments  1873-74,  198;  took  effect  July  1,  1874.] 

The  original  section  provided  that  pri-  sions.    They  are  here  omitted  on  account  of 

vate  corporations  might  be  formed  for  certain  their  length. 

specified  purposes,  and  none  other.    It  desig-  Powers  of  corporations:  See  post,  sec 

nated  such  purposes  in  twenty-seven  subdivi-  354,  and  note. 

287.  Continuance  of  existence  under  proTisions  of  code. 

Sec.  287.  Any  corporation  existing  on  the  first  day  of  January,  one  thousand 
eight  hundred  and  seventy-three,  formed  under  the  laws  of  this  state,  and  still 
existing,  which  has  not  already  elected  to  continue  its  existence,  under  the  pro- 
visions of  this  code  applicable  thereto,  may,  at  any  time  hereafter,  make  such 
election  by  the  unanimous  vote  of  all  of  its  directors,  or  such  election  may  be 
made  at  any  annual  meeting  of  the  stockholders  or  members,  or  at  any  meeting 
called  by  the  directors  expressly  for  considering  the  subject,  if  voted  by  stock- 
holders representing  a  majority  of  the  capital  stock,  or  by  a  majority  of  the 
members,  or  may  be  made  by  the  directors  upon  the  written  consent  of  that 
number  of  such  stockholders  or  members.  A  certificate  of  the  action  of  the 
directors,  signed  by  them  and  their  secretary,  when  the  election  is  made  by 
their  unanimous  vote,  or  upon  the  written  consent  of  the  stockholders  or  mem- 
bers, or  a  certificate  of  the  proceedings  of  the  meeting  of  the  stockholders  or 
members,  when  such  election  is  made  at  any  such  meeting,  signed  by  the  chair- 
man and  secretary  of  the  meeting,  and  a  majority  of  the  directors,  must  be  filed 
in  the  office  of  the  clerk  of  the  county  where  the  original  articles  of  corporation 
are  filed,  and  a  certified  copy  thereof  must  be  filed  in  the  office  of  the  secretary 
of  state;  and  thereafter  the  corporation  shall  continue  its  existence  under  the 
provisions  of  this  code  which  are  applicable  thereto,  and  shall  possess  all 
the  rights  and  powers,  and  be  subject  to  all  the  obligations,  itestrictions,  and 
limitations,  prescribed  thereby.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  198;  took  eflfect  July  1,  1874.] 

to  pass  to  the  public — in  this  case  a  toll- 
road  to  become  a  free  public  highway — the 
extension  of  its  existence  under  the  (!ode 
could  not  extend  the  right  in  question  be- 
yond the  original  term.    See  for  a  case  of 


£y  electing  to  continue  its  existence 
under  the  provisions  of  the  code,  a  compU- 
ance  with  the  requirements  of  this  section 
bas  been  held  to  entitle  such  corporation  to  a 
renewed  existence  beyond  the  period  origi- 
nally designated:  People  v.  Pfister,  B7  Cal. 
532.  The  dissenting  opinion  of  .Tudge  Ross 
was,  that  where  by  the  law  of  its  original 
organization  a  Hght  of  the  corporation  was 


banking  corporation,  whose  original  incor- 
poration was  attaciced,  being  allowed  to  con- 
tinue under  the  code.  People  v.  Perrin,  56 
Cal.  345. 
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288.  Ezifting  oorporations  not  affected. 

Sec.  ^88.  No  corporation  formed  or  existing  before  twelve  o'clock,  noon,  of 
the  day  upon  which  this  code  takes  effect,  is  affected  by  the  provisions  of  part 
IV  of  division  I  of  this  code,  unless  such  corporation  elects  to  continue  its 
existence  under  it  as  provided  in  section  two  hundred  and  eighty-seven;  but 
the  laws  under  which  such  corporations  were  formed  and  exist  are  applicable  to 
all  such  corporations,  and  are  repealed,  subject  to  the  provisions  of  this  section. 

Existing  ooxpoxutioxuB,  how  affected:  prior  to  the  code,  and  which  has  not  corn- 
See  Heyneman  v.  Blake,  19  Cal.  579,  con-  plied  with  the  proTisions  of  section  287, 
strninsT  the  act  of  1868  proTiding  for  the  re-  supra,  has  power  to  consolidate  with  other 
incorporation  of  corporations  formed  prior  companies  under  section  473,  post,  see 
thereto.  Marlset  Street  Ry.  Co.  v.  Hellman,  100  Cal. 

The  qbestion  of  the  effect  of  the  code  upon  571,  580-«^S4.  A  baulking  corporation  or^ran- 
existin;;  corporations  arose  in  Estate  of  East*  ized  prior  to  the  code,  and  which  did  not 
man,  60  Cal.  308.  in  regard  to  such  corpora*  elect  to  continue  its  existence  under  the 
tion*s  right  to  take  under  a  will  after  Janu-  code,  is  nevertheless  subject  to  the  provi- 
ary  1,  1873.  Say  the  court  in  that  case,  that  sions  of  section  322,  concerning  the  Individ- 
the  laws  under  which  corporations  had  been  ual  liability  of  stockholders:  McGowan  ▼. 
formed  were  continued  in  force  as  to  such  McDonald,  111  Cal.  57,  65;  52  Am.  St.  Rep. 
corporations;  and  that  "An  act  concerning  149.  The  banking  act  of  1862  was  so  far 
corporations,'*  passed  April  22,  1850,  and  the  repealed  by  this  section  that  no  new  cor- 
acts  amendatory  of  and  supplementary  there-  porations  could  be  formed  under  that  act; 
to,  still  were  in  force  so  as  to  allow  the  St.  hut  it  remained  in  force  so  far  as  corpora- 
John's  Episcopal  church  of  Stockton  to  take  tions  theretofore  formed  were  concerned, 
a  bequest.  not  only  to  sustain  their  existence,  but  also 

The  fact  that  a  railroad  corporation  is  not  to  fix  their  character,  and  define  their  pow- 

snbject  to  the  code  cannot  inure  to  the  bene-  ers,  duties,  obligations  and  liabilities,  except 

fit  of  a  lessee  of  the  road  which  was  a  cor-  so  far  as  modified  by  inconsistent  code  pro- 

poration  organized  under  the  code,  or  ex-  visions  relating  to  such  corporations,  unless 

empt   the  lessee  from  obligations    imposed  they  should  elect  to  come  under  the  code 

upon  it  as  a  code  corporation:  Robinson  v.  provisions:  Murphy  t.  Pacific  Bank,  119  Cal. 

Southern  Pacific  Co.,  105  Cal.  526,  550,  561.  334. 
That   a  street  railroad  company  organised 

289.  Hame  of  instnunent  creating  corporation. 

Sec.  289.  The  instrument  by  which  a  private  corporation  is  formed  is  called 
"articles  of  incorporation.'* 

280.  Articles  of  incorporation,  what  to  contain. 

Sec.  290.    Articles  of  incorporation  must  be  prepared,  setting  forth: 

(1)  The  name  of  the  incorporation. 

(2)  The  purpose  for  which  it  is  formed. 

(3)  The  place  where  its  principal  business  is  to  be  transacted. 

(4)  The  term  for  which  it  is  to  exist,  not  exceeding  fifty  years. 

(5)  The  number  of  its  directors  or  trustees,  which  shall  not  be  less  than  five, 
and  the  names  and  residence  of  those  who  are  appointed  for  the  first  year;  pro- 
vided, that  the  corporate  powers,  business,  and  property  of  corporations  formed 
or  to  be  formed  for  the  purpose  of  erecting  and  managing  halls  and  buildings 
for  the  meetings  and  accommodation  of  several  lodges  or  societies  of  any  benev- 
olent or  charitable  order  or  6rgani25ation,  and  in  connection  therewith  the 
leasing  of  stores  and  offices  in  such  building  or  buildings  for  other  purposes, 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not  less  than  five  or 
more  than  fifty  directors,  to  be  chosen  from  among  the  stockholders  of  such 
corporation,  or  from  among  the  members  of  such  order  or  organization;  and 
provided,  also,  that  at  any  time  during  the  existence  of  corporations  for  profit, 
other  than  those  of  the  character  last  hereinabove  provided  for,  the  number  of 

the  directors  may  be  increased  or  diminished,  by  a  majority  of  the  stockholders 
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of  the  corporation,  to  any  number  not  less  than  five,  who  must  be  members 
of  the  corporation;  whereupon,  a  certificate  stating  the  number  of  directors  must 
be  filed,  as  provided  for  in  section  two  hundred  and  ninety-six  for  the  filing  of 
the  original  articles  of  incorporation;  and  provided,  also,  that  the  corporate 
powers,  business,  and  property  of  corporations  formed  or  to  be  formed  for  social 
purposes,  and  not  directly  for  profit,  may  be  exercised,  conducted,  and  con- 
trolled by  a  board,  consisting  of  such  number  of  directors  as  may  be  in  the 
^constitution  or  by-laws  provided;  and  corporations  so  formed  may,  in  their  con- 
stitution or  by-laws,  provide  for  the  length  of  time  that  the  directors,  or  any 
aiumber  thereof,  shall  act,  and  may,  in  like  manner,  provide  that  certain  di- 
rectors, or  a  certain  number  of  the  board  of  directors,  to  be  selected  by  the 
•corporation  or  the  board  of  directors,  in  the  mode  and  manner  provided  in  the 
•constitution  or  by-laws,  shall  act  for  any  specified  length  of  time,  or  other- 
wise, as  shall  be  in  the  constitution  or  by-laws  set  forth. 

(G)  The  amount  of  its  capital  stock,  and  the  number  of  shares  into  which 
it  is  divided. 

(7)  If  there  is  a  capital  stock,  the  amount  actually  subscribed,  and  by  whom. 
[Amendment,  approved  March  15,  1901;  Stats.  1901,  p.  322;  in  eflEect  firom  and 
after  passage.] 

Bequiflitefl  of  articles  of  incorporation.  Stockton  etc.  R.  R.  Co.,  46  Oal.  306;  IS  Am. 
The  general  rnles  respecting  the  necessity  of  Rep.  178.  Omissioo  of  the  original  certifi- 
complying  with  the  statutory  requisites  in  cate  to  state  the  amount  of  ti^e  company 
•order  to  affect  a  yalid  incorporation  under  a  capital  stock  was  held  cured  by  subsequent 
genera]  law  are  stated  in  the  note  to  section  legislation,  in  People  t.  PerriUt  56  Cal.  345. 
285,  ante.  The  f ollawiug  applications  of  these  See,  also,  sec.  504,  post;  also  sec.  593,  in 
principles  hare  been  made  in  California:  regard  to  benevolent  corporations. 
"The  Roman  Catholic  Orphan  Asylum"  is  a  Other  requisites  of  the  articles  of  in- 
sufficient designation  of  the  name  of  the  corporation  of  particular  kinds  of  cor- 
•corporation:  Roman  Catholic  Orphan  Asylum  poration  will  be  found  enumerated  in  the  fol- 
▼.  Abrams,  49  Cal.  455.  The  omission  to  lowing  sections:  291  as  to  railroad,  wagon 
-state  the  place  where  its  principal  place  of  road,  and  telegraph  corporations;  693  and 
business  is  to  be  transacted  is  fatal:  Harris  594  as  to  beneTolent  corporations, 
y.  McGrregor,  29  Cal.  124;  but  the  failure  to  Limit  of  corporate  existence:  See  sec. 
describe  the  place  of  business  of  the  cor-  354,  subd.  1,  and  note.  A  statement  in  the 
poration  as  the  '^principal  place  of  business"  certificate  of  a  term  of  existence  greater 
is  a  mere  technical  error:  Ex  parte  Spring  than  limited  by  law  is  not  fatal  to  its  crea- 
Valley  Water  Works,  17  Cal.  132.  If  it  is  tion:  People  v.  Cheeseman,  7  Colo.  3T6.  A 
not  set  forth  in  the  articles  of  incorporation  consolidated  corporation  becomes  a  new  cor- 
-of  an  association,  other  than  for  profit,  that  poration  which  may  be  organized  for  the 
a  majority  of  the  members  were  present  and  term  of  fifty  years,  irrespective  of  the  term 
voted  at  an  election  of  directors,  the  certif-  of  existence  of  the  constituent  corporations: 
icate  does  not  constitute  the  association  a  Market  Street  Ry.  Oo.  t.  Hellman,  109  Cal. 
corporation:  People  v.  Self  ridge,  52  Cal.  331.  571.  587. 

The  omission  in  the  affidavit,  in  regard  to  Subscription  to  capital  stock  before  la- 
the payment  of  the  ten  per  cent  of  the  sub-  corporation  not  enforceable  by  the  corpora- 
scribed  capital  stock,  of  the  words  "in  good  tion:  California  Sugar  Mfg.  Co.  v.  Schafer, 
faith/'   was  deemed   immaterial:  People  v.  57  Cal.  396. 

291.  Certain  corporations  to  state  further  facts  in  articles. 

Sec,  291.  The  articles  of  incorporation  of  any  railroad,  wagon  road,  or  tele- 
^aph  organization  must  also  state: 

1.  The  kind  of  road  or  telegraph  intended  to  be  constructed; 

2.  The  place  from  and  to  which  it  is  intended  to  be  run,  and  all  the  inter- 
mediate branches; 

3.  The  estimated  length  of  the  road  or  telegraph  line; 

4.  That  at  least  ten  per  cent  of  the  capital  stock  subscribed  has  been  paid  in 
to  the  treasurer  of  the  intended  corporation. 
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The  articles  of  incorporation  of  a  railroad      and  by  whom:  Monterey  etc.  R.  R.  Co.  v. 
ouast  fully  set  forth  the  amounts  subscribed,       Hildreth,  63  Cal.  123. 

292.  Articles  to  be  subscribed  and  acknowledged — Number  and  qualification  of 
signers. 
Sec.  292.  The  articles  of  incorporation  must  he  subscribed  by  five  or  more 
persons,  a  majority  of  whom  must  be  residents  of  this  state,  and  acknowledged 
"by  each  before  some  officer  authorized  to  take  and  certify  acknowledgments  of 
'Conveyances  of  real  property.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  199;  took  effect  July  1,  1874.] 

The  original  section    used    the    word  fatally  defective,  and  a  proceeding  in  quo 
•*^ree"  instead  of  "a  majority,"  and  the  warranto  may  be  instituted  by  the  state  to 
-ward    "grants"   instead   of   "conveyances."  dissolve  the  corporation:  People  v.   Monte- 
Acknowledgment  of  the  articles  by  only  cito  Water  Co.,  97  Cal.  276;  83  Am.  St.  Rep. 
four  of  the  incorporators  renders  the  articles  172. 


Frereqniute  to  filing  articles. 
Sec.  293.    Each  intended  corporation  named  in  section  two  hundred  and 
ninety-one,  before  filing  articles  of  incorporation,  must  have  actually  subscribed 
to  its  capital  stock,  for  each  mile  of  the  contemplated  work,  the  following 
amounts,  to  wit: 

1.  One  thousand  dollars  per  mile  of  railroad; 

2.  One  hundred  dollars  per  mile  of  telegraph  lines; 

3.  Three  himdred  dollars  per  mile  of  wagoji  roads. 

294.  Prerequisite  to  filing  articles  of  corporations  for  profit. 

Sec.  294.  Before  the  articles  of  incorporation  of  any  corporation  referred  to 
in  the  preceding  section  are  filed,  there  must  be  paid  for  the  benefit  of  the  cor- 
poration, to  a  treasurer  elected  by  the  subscribers,  ten  per  cent  of  the  amount 
-subscribed. 


Stats.  1850,  p.  370,  sees.  156,  157.  The 
statutes  of  1861,  page  607.  required  as  pre- 
liminary to  the  organization  of  a  railroad 

•company,  that  stock  to  the  amount  of  at  least 
one  thousand  dollars  per  mile  of  the  proposed 
road  shall  be  subscribed,  "and  ten  per  cent 
in  cash  so  required  to  be  subscribed  shall  be 

■actually  and  in  good  faith  paid  to  a  treasurer 
to  be  named  and  appointed  by  said  subscrib- 
ers from  among  their  number."    Under  this 

•statute,  payment  by  check  drawn  on  a  bank 
where  the  drawer  had  no  fund  is  insufacient: 
People  V.  Chambers,  42  Cal.  201.  But  a  pay- 
ment of  the  ten  per  cent,  in  good  faith,  by 

-checks  payable  in  praesentl,  and  drawn  upon 
a  sufficient  sum  or  deposit  to  meet  them, 
would  be  a  compliance  with  the  require- 
ments of  the  statute  and  particularly  if  the 


checks  were  presented  and  paid  within  a 
reasonable  time:  People  v.  Stockton  etc.R.R. 
Co.,  45  Cal.  306;  13  Am.  Rep.  178.  And  the 
former  case  affirms,  as  settled  principle,  that 
the  payment  of  the  ten  per  cent  is  a  con- 
dition precedent  to  the  formation  of  a  valid 
corporation.  **Without  a  substantial  compli- 
ance with  this  provision,  the  subscribers 
acquired  no  jurisdiction  to  organize  them- 
selves into  a  corporate  body":  People  v. 
Stockton  etc.  R.  R.  Co.,  45  Cal.  306;  13  Am. 
Rep.  178;  citing  Eaton  v.  Aspiuwall,  19  N. 
Y.  119;  People  v.  Troy  House  Co.,  44  Barb. 
a^4;  Haviland  v.  Chase,  30  Barb.  283;  Tag- 
gart  V.  Western  Md.  R.  R.  Co..  24  Md.  588; 
People  V.  Rensselaer  Ins.  Co.,  38  Barb.  323; 
Patterson  v.  Arnold,  45  Pa.  St.  415. 


^5.  Oath  of  officer  to  subscription  of  stock  and  payment  of  ten  per  cent. 

Sec.  295.  Before  the  secretary  of  state  issues  to  any  such  corporation  a  cer- 
tificate of  the  filing  of  articles  of  incorporation,  there  must  be  filed  in  his  office 
«n  affidavit  of  the  president,  secretary,  or  treasurer  named  in  the  articles,  that 
the  required  amount  of  the  capital  stock  thereof  has  been  actually  subscribed, 
and  ten  per  cent  thereof  actually  paid  to  a  treasurer  for  the  benefit  of  the  cor- 

j)oration. 
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Affldavit.~yariation  in  the  lAngntLge  of  compliance  with  the  statnte  beinK  snbataiK 
the  affidavit  from  that  of  the  statute  doe*  tial:  People  t.  Stockton  etc.  R.  R.  Co.,  4& 
not  vitiate  the  articles  of  incorporaticm,  the     Cal.  306;  13  Am.  Rep.  178. 

296.  Certificate  liy  secretary  of  atate  tliat  articles  are  filed. 

Sec.  296.  Upon  filing  the  articles  of  incorporation  in  the  office  of  the  county 
clerk  of  the  county  in  which  the  principal  business  of  the  company  is  to  be 
transacted,  and  a  copy  thereof  certified  by  the  county  clerk  with  the  secretary 
of  state,  and  the  affidavit  mentioned  in  the  last  section  where  such  affidavit  is 
required,  the  secretary  of  state  must  issue  to  the  corporation,  over  the  great  seal 
of  the  state,  a  certificate  that  a  copy  of  the  articles  containing  the  required 
statement  of  facts  has  been  filed  in  his  office,  and  thereupon  the  persons  sign- 
ing the  articles  and  their  associates  and  successors  shall  be  a  body  politic  and 
corporate  by  the  name  stated  in  the  certificate,  and  for  the  term  of  fifty  years, 
unless  it  is,  in  the  articles  of  incorporation,  otherwise  stated,  or  in  this  code 
otherwise  specially  provided;  provided,  however,  that  the  secretary  of  state 
shall  not  file  any  copy  of  the  copy  of  any  articles,  or  issue  any  certificate  of  in- 
corporation  to  any  corporation,  which  articles  set  forth  the  corporate  name  of 
any  corporation  heretofore  organized  in  this  state,  or  file  any  copy  of  any  ar- 
ticles, or  issue  any  certificate  of  incorporation  to  any  corporation  existing  at  the 
time  of  filing  said  articles,  which  articles  set  forth  a  name  so  closely  resembling 
the  name  of  such  corporation  as  will  tend  to  deceive.  [Amendment,  approved 
March  23,  1901;  Stats.  1901,  p.  G29;  in  effect  from  passage.] 

Commencement  of  oorporate  exiatence.  Ins.  Co.  v.  Crane,  43  N.  H.  041;  Abbott  v. 

As  the  law  stood  prior  to  the  adoption  of  the  Omaha  Smelting  Co.,  4  Neb.  41^;  Field  v. 

code,  corporations  had  a  legal  existence  from  Cooks,  16  La.  Ann.  163;  Doyle  v.  Mizner,  42 

the  date  of  filing  the  certificate  of  incorpora-  Mich.  .^32;  Utley  v.  Union  Tool  Co.,  11  Gray, 

tion  in  the  county  clerk's  office:  Mokelumne  130;  Mclntire  v.  McLain  Ditching  Co.,  40 

Hill  Min.  Co.  v.  Woodbury,  14  CaJ.  424;  73,  Ind.  104;  Reed  v.  Richmond  Street  R.  R. 

Am.  Dec.  G58.    The  statutes  in  regard  to  fil-  Co..  50  Ind.  342;  Richmond  Factory  v.  Alex- 

ing  the  articles  of  incorporation  must  be  fol-  ander,  61  Me.  3fil;  Childs  v.  Smith,  56  Barb, 

lowed  in  order  to  create  the  corporate  exist-  45.    So,  filing  of  articles  in  the  wrong  conn- 

ence  of  the  associates:  Mokelumne  Hill  Min.  ty  is  not  sufficient  to  make  the  intended  cor- 

Co.  V.  Woodbury,  14  Cal.  424;  73  Am.  Dec.  poration   a  corporation  de  jure:  Martin  v. 

058;  Bigelow  v.  Gregory,  73  111.  197;  Unity  Deetz,  102  tal.  56;  41  Am.  St.  Rep.  151. 

297.  Certified  copy  of  articles  to  be  prima  facie  evidence. 

Sec.  297.  A  copy  of  any  articles  of  incorporation  filed  in  pursuance  of  this 
chapter,  and  certified  by  the  secretary  of  state,  or  by  the  county  clerk  of  the 
county  where  the  original  articles  shall  have  been  filed,  must  be  received  in 
all  the  courts  of  this  state,  and  other  places,  as  prima  facie  evidence  of  the  facts 
therein  stated.  [Amendment,  approved  March  8,  1895;  Stats.  1895,  p.  30;  took 
effect  immediately.] 

Stats.  1862,  199;  1853.  83;  1850,  370,  sec. 
158;  1861,  566,  sec.  17. 

Certified  copy  of  articles  of  incorpora- 
tion is  prima  facie  evidence  of  the  facts 
therein  stated:  Spring  Valley  W.  W.  t.  San 
Francisco,  22  Cal.  434;  Dannebroge  Min.  Co. 
V.  Aliment,  26  Cal.  286.  That  a  copy  of  the 
certified  copy  of  the  articles  on  file  in  the 
office  of  the  secretary  of  state  is  admissible 
as  proof  of  corporate  existence,  see  Fresno 


Canal  etc.  Co.  v.  Warner,  72  Cal.  379;  Boston 
Tunnel  Co.  v.  McKenzie,  67  Cal.  485. 

The  certificate  of  incorporation  required 
to  be  issued  by  the  secretary  of  state  is  requi- 
site to  give  the  incorporation  de  jure  exist- 
ence. A  second  certificate  reciting  that 
articles  were  filed  and  a  certificate  Issued 
is  not  admissible  to  prove  the  first,  and  fails 
to  show  a  compliance  with  the  law:  Wall 
y.  Mines,  130  Cal.  27. 


288.  Who  are  memben  and  who  stockholders  of  corporation. 

Sec.  298.     The  owners  of  shares  in  a  corporation  which  has  a  capital  stock 
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are  called  Btockholders.    If  a  corporation  has  no  capital  stock,  the  corporators 
and  their  successors  are  called  members. 
Infants  as  shareholders  in  corporations:  See  18  Am.  St.  Rep.  615-618,  note. 

299.  Filing  articles  of  incorporation. 

Sec.  299.  No  corporation  hereafter  formed  must  purchase,  locate,  or  hold 
property,  in  any  county  in  this  state,  other  than  the  county  in  which  its  original 
articles  of  incorporation  are  filed,  without  filing  a  copy  of  the  copy  of  its. ar- 
ticles of  incorporation  filed  in  the  office  of  the  secrietary  of  state,  duly  certified- 
by  such  secretary  of  state,  in  the  office  of  the  county  clerk  of  the  county  in 
which  such  property  is  situated,  within  sixty  days  after  such  purchase  or  loca- 
tion is  made.  Every  corporation  now  in  existence,  whether  formed  under  the 
provisions  of  this  code  or  not,  must,  within  ninety  days  after  the  passage  of 
this  section,  file  such  certified  copy  of  the  copy  of  its  articles  of  incorporation 
in  the  office  of  the  county  clerk  of  every  county  in  this  state  in  which  it  holds 
any  property,  except  the  county  where  the  original  articles  of  incorporation 
are  filed;  and  if  any  corporation  hereafter  acquires  any  property  in  a  county 
other  than  that  in  which  it  now  holds  property,  it  must,  within  ninety  days  there- 
after, file  with  the  clerk  of  such  county  such  certified  copy  of  the  copy  of  its 
articles  of  incorporation.  The  copies  filed  with  the  several  county  clerks,  and 
certified  copies  thereof,  have  the  same  force  and  effect  in  evidence  as  the 
originals.  Any  corporation  failing  to  comply  with  the  provisions  of  this  sec- 
tion cannot  maintain  or  defend  any  action  or  proceeding  in  relation  to  such 
property,  its  rents,  issues,  or  profits,  until  such  articles  of  incorporation,  and 
Biuch  certified  copy  of  its  articles  of  incorporation,  and  such  certified  copy  of 
the  copy  of  its  articles  of  incorporation,  are  filed  at  the  places  directed  by  the 
general  law  and  this  section;  provided,  that  all  corporations  axe  liable  in  dam- 
ages for  any  and  all  loss  that  may  arise  by  the  failure  of  such  corporation  to 
perform  any  of  the  foregoing  duties  within  the  time  mentioned  in  this  sec- 
tion; and  provided  further,  that  the  said  damages  may  be  recovered  in  an  action 
brought  in  any  court  of  this  state  of  competent  jurisdiction,  by  any  party  or 
parties  suffering  the  same.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  eflfect  July  1,  1901.] 

Sight  to  purchase  and  hold  real  estate:  meut  mast  exist  at  the  time  of  filing  the 

See  sec.  354,  subd.  4,  post.  plea).    Such  failure  does  not  preyeut  the  cor- 

Thts  section  does  not  apply  to  foreign  cor-  poratiou  from  defending  an  action  brouglt 
poratione:  South  Yuba  Water  etc.  Co.  v.  against  it  to  recover  for  work  and  labor 
Rosa,  80  Cal.  333.  This  section  does  not  alleged  to  have  been  performed  on  its  prop- 
apply  to  a  corporation  organized  under  a  erty:  Weeks  y.  Garibaldi  etc.  Min.  Co.,  73 
statute  in  force  before  the  code  requiring  Cal.  599.  Noncompliance  with  this  section 
only  the  filing  of  articles  with  the  county  does  not  forbid  a  corporation  from  acquir- 
clerk:  Mora  y.  Murphy,  88  Cal.  12.  Failure  ing  property  either  by  purchase  or  condem- 
to  file  copy  of  the  articles  can  only  be  made  nation,  but  it  does  inhibit  the  maintenance 
sTailable  as  a  defense  by  speciaUy  pleading  or  defense  of  any  action  in  relation  to  the 
it  in  the  answer  as  matter  of  abatement  to  property  which  they  have  so  acquired:  Emi- 
the  action:  South  Yuba  Water  etc.  Co.  y.  grant  Ditch  Co.  y.  Webber,  108  Cal.  88  (ac- 
Rosa,  SO  Cal.  333;  Southern  Pac.  R.  R.  Co.  tion  for  condemnation  of  property  not  main- 
Y.  Purcell,  77  Cal.  69;  Ontario  State  Bank  y.  talnable  where  a  material  issue  is  presented 
Tibbits,  80  Cal.  08;  California  SaY.  etc.  Soc,  as  to  ownership  of  property  by  the  plaintiff 
Y.  Harris,  111  Cal.  133  (it  Is  sufficient  if  corporation  in  regard  to  which  the  corpora- 
the  copy  be  filed  in  the  county  where  the  tion  has  not  complied  with  the  proYisions 
property  affected  by  a  suit  brought  by  the  of  this  section).  The  section,  as  imposing  a 
corporation  is  situated  after  the  commence-  penalty,  must  be  strictly  construed;  and  it 
tnent  of  the  suit,  but  before  the  filing  of  the  does  not  apply  to  an  action  by  a  corpora- 
plea  in  abatement,  since  matter  in  abate-  tion  to  foreclose  a  mortgage,  as  such  action 
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is  simply  to  collect  a  debt  and  enforce  a  Effect  in  e-vidence  of  copy  provided  for 
lien  for  its  payment.  The  corporation  does  by  this  section,  to  prove  corporate  exist- 
not  "hold**  the  mortgaged  property,  within  6nce;  See  Boston  Tunnel  Ck).  v.  McKenzie, 
the  meaning  of  the  section:  Sayings  etc.  Soc  67  Cal.  485;  Fresno  etc.  CJo.  v.  Warner,  72 
V.  McKoon.  120  Cal.  177.  Cal.  879. 

300.  Capital  stock  of  banking  corporations. 

Sec.  300.  Every  corporation  that  has  been  or  may  be  created  under  the  gen- 
eral laws  of  this  state,  doing  a  banking  business  therein,  and  which  has  no 
capital  stock,  may  elect  to  have  a  capital  stock,  and  may  issue  certificates  of 
stock  therefor,  in  the  same  manner  as  corporations  formed  under  the  provisions 
of  chapter  I,  article  I,  of  the  Civil  Code,  relating  to  the  formation  of  corpora- 
tions; provided,  that  no  such  corporation  shall  use  or  convert  any  moneys  or 
funds  theretofore  belonging  to  it,  or  under  its  control,  into  capital  stock;  but 
such  funds  or  moneys  must  be  held  and  managed  only  for  the  purposes  and  in 
the  manner  for  which  they  were  created.  Before  such  change  is  made,  a 
majority  of  the  members  of  such  corporation  present  at  a  meeting  called  for  the 
purpose  of  considering  the  proposition  whether  it  is  best  to  have  a  capital  stock, 
its  amount,  and  th6  number  of  shares  into  which  it  shall  be  divided,  must  vote 
in  favor  of  having  a  capital  stock,  fix  the  amount  thereof,  and  the  number  of 
shares  into  which  it  shall  be  divided.  Notice  of  the  time  and  place  of  holding 
such  meeting,  and  its  object,  must  be  given  by  the  president  of  such  corpora- 
tion; by  publication  in  some  newspaper  printed  and  published  in  the  county, 
or  city  and  county,  in  which  the  principal  place  of  business  of  the  corporation 
is  situated,  at  least  once  a  week  for  three  successive  weeks  prior  to  the  holding 
of  the  meeting.  A  copy  of  the  proceedings  of  this  meeting,  giving  the  number 
of  persons  present,  the  votes  taken,  the  notice  calling  the  meeting,  the  proof 
of  its  publication,  the  amount  of  capital  actually  subscribed,  and  by  whom,  all 
duly  certified  by  the  president  and  secretary  of  the  corporation,  must  be  filed 
in  the  ofiices  of  the  secretary  of  state  and  clerk  of  the  county  where  the  articles 
of  incorporation  are  filed.  Thereafter  such  corporation  is  possessed  of  all  the 
rights  and  powers,  and  is  subject  to"  all  the  obligations,  restrictions,  and  limi- 
tations, as  if  it  had  been  originally  created  with  a  capital  stock;  and  provided 
further,  that  no  bank  in  this  state  shall  ever  pay  any  dividend  upon  so-called 
guaranty  notes,  nor  upon  any  stock,  except  upon  the  amount  actually  paid  in 
money  into  said  capital  upon  such  stock,  and  any  payment  made  in  violation 
of  this  provision  shall  render  all  officers  and  directors  consenting  to  the  same 
jointly  and  severally  liable  to  the  depositors  to  the  extent  thereof.  [New  sec- 
tion, approved  March  29,  1878;  Amendments  1877-78,  77j  took  effect  sixtieth 
day  after  passage.] 

See  People  v.  Perrin,  56  Cal.  345,  for  an  Cal.   598  (entire  capital  need  not  be  8ul>- 
example  of  a  banking  corporation  rominp  in  scribed    before  incorporation  or  commence- 
under  this  provision  of  the  code.    See,  also,  ment  of  business). 
Dallemand  v.  Odd  Fellows'  Say.  Bank,  74 

ARTICLE  II. 

BY-LAWS,    DIRECTORS,    ELECTIONS,    AND    MEETINGS. 

Sec.  301.    Adoption  of  by-laws,  when,  how,  and  by  whom. 
Sec.  302.    Directors,  election  of,  etc. 
Sec.  303.    By-laws  may  provide  for  what 

98 


Title  I,  Chap.  1.] 


Formation  of  CoRroRATioNS. 


§301 


8ec.  304.  Recording  and  amendment  of  by-laws. 

Sec.  305.  How  many  and  who  to  be  directors. 

Sec.  306w  Directors  to  be  elected  at  first  meeting.    [Hepealed.] 

Sec.  307.  Elections,  how  conducted. 

Sec.  808.  Organization  of  board  of  directors,  etc. 

Sec.  309.  Dividends  to  be  made  from  surplus  profits. 

Sec.  310.  Removal  from  office  of  directors,  etc. 

Sec.  311.  Juatioe  of  the  peace  may  order  meeting,  when. 

Sec.  312.  Majority  of  stock  must  be  represented. 

Sec.  313.  Stock  of  minors,  insane,  or  deceased  persons,  how  represented. 

Sec.  314.  Election  may  be  postponed. 

Sec.  315.  Complaints  and  proceedings  regarding  elections. 

Sec.  316.  Officers  liable  for  false  certificates,  reports,  or  notices. 

Sec.  317.  Meeting  by  consent  to  be  valid. 

Sec.  318.  Proceedings  at  meeting  to  be  binding. 

Sec.  319.  Meetings,  where  held. 

Sec.  320.  When  no  provision    in    by-laws  for  regular  meetings,  special  meetings,  how 

called. 

Sec.  321.  Book  and  notice  of  directors  and  stockholders  of  banks. 

Sec.  321a.  Change  of  principal  place  of  business. 

301.  Adoption  of  by-laws,  when,  how,  and  by  whom. 

Sec.  301.  Every  corporation  formed  under  this  title  may  adopt  a  code  of 
by-laws  for  its  government  not  inconsistent  with  the  constitution  and  laws  of 
this  state.  The  assent  of  stockholders  representing  a  majority  of  all  the  sub- 
scribed capital  stock,  or  of  a  majority  of  the  members,  if  there  is  no  capital 
stock,  is  necessary  to  adopt  by-laws,  if  they  are  adopted  at  a  meeting  called 
for  that  purpose;  and  in  the  event  of  such  meeting  being  called,  two  weeks* 
notice  of  the  same  by  advertisement  in  some  newspaper  published  in  the  coiinty 
in  which  the  principal  place  of  business  of  the  corporation  is  located,  or  if 
non^  is  published  therein,  then  in  a  paper  published  in  an  adjoining  county, 
must  be  given  by  order  of  the  acting  president.  The  written  assent  of  the 
holders  of  two-thirds  of  the  stock,  or  of  two-thirds  of  the  members,  if  there  is 
no  capital  stock,  is  effectual  to  adopt  a  code  of  by-laws  without  a  meeting  for 
that  purpose.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 


What  may  be  adopted  as  by-laws  of 
private  corporation:  See  85  Am.  Dec.  617- 
622,  note;  43  Am.  St.  Rep.  152-157»  note. 

Power  to  make  by-laws:  See  sec.  354, 
subd.  6,  post.  "Tlie  term  *by-law'  was  orig- 
inally applied  to  the  laws  and  ordinances 
enacted  by  public  or  manicipal  corporations. 
The  difference  between  a  by-law  of  a  private 
company  and  a  law  enacted  by  a  municipal- 
ity, is  wide  and  obvious.  The  former  is 
merely  a  rule  prescribed  by  the  majority 
under  authority  of  the  other  members,  for 
the  regulation  and  management  of  their 
joint  affairs.  But  a  by-law  of  a  municipal 
corporation  is  a  local  law,  enacted  by  pub- 
lic officers  by  yirtue  of  legislatlye  powers 
delegated  by  the  state":  Morawets  on  Cor- 
porations, sec.  300,  in  note.  The  power  to 
make  by-laws  is  an  incident  to  the  very  ex- 
istence of  a  corporation:  Angell  &  Ames  on 
Corporations,  sec.  325.  But  it  is  yery  rarely 
ieft  to  implication.    It  resides  in  the  general 


body  of  the  members  unless  delegated  to 
some  particular  officers  or  members:  Angell 
&  Ames  on  Corporations,  sec.  327;  Morton 
Gravel  Koad  Co.  v.  Wysong,  51  Ind.  4. 

Nature  of  the  by-laws.— By-laws  must 
not  be  inconsistent  with  any  existing  law: 
Sec.  354,  subd.  6;  and  are  void  if  contrary 
either  to  the  constitution  of  the  United 
States  or  state  creating  the  corporation,  to 
the  laws  of  that  state  or  of  Congress,  or  to 
the  common  law;  People  y.  Crockett,  9  Cal. 
112;  United  States  y.  Hart,  1  Pet.  C.  C.  390; 
Bank  y.  Lanier,  11  Wall.  369;  Kennebec  R. 
Co.  y.  Kendall,  31  Me.  470;  Stuyyeeant  y. 
New  York,  7  Cow.  588;  People  y.  Kipp.  4 
Cow.  382;  Auburn  Academy  y.  String,  Hopk.' 
Ch.  278;  Seneca  Bank  y.  Lamb,  26  Barb. 
595;  Taylor  y.  Oris  wold,  14  N.  J.  L.  223; 
27  Am.  Dec.  83;  Say  re  y.  Louisyille  U.  B. 
Assn.,  1  Duvall,  143;  85  Am.  Dec.  613; 
Davis  y.  Meeting-house,  8  Met.  321;  Carr 
y.  St.  Louis,  9  Mo.  190;  State  y.  Conklin, 
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85  Wis.  21;  Pulford  v.  Fire  Department,  31 
Mich.  458;  Hayden  t.  Noyes,  5  Conn.  301; 
Weils  V.  Blacli,  117  Cal.  157;  69  Am.  St. 
Rep.  162.  So  if  they  are  inconsistent '  with 
the  provisions  of  the  charter:  Carr  v.  St. 
Louis,  9  Mo.  191;  Karoey  v.  Andrews,  10 
N.  J.  Eq.  70;  State  v.  Curtis,  9  Ney.  325; 
Martin  v.  Nashville  etc.  Assn.,  2  Coldw.  418. 
A  by-law  good  in  part  and  bad  in  part  will 
be  sustained  as  to  that  which  is  Rood,  if 
separable  from  that  which  is  objectionable: 
Amesbury  v.  Bowditch  Ins.  Co.,  G  Gray,  596; 
Rogers  v.  Jones,  1  Wend.  237;  19  Am.  Dec. 
493;  Shelton  v.  Mayor,  30  Ala.  540;  68  Am. 
Dec.  143.  A  by-law  void  as  to  strangers 
and  nonassenting  members  may  be  good  as 
a  contract  as  to  assenting  members:  Slee 
y.  Bloom,  19  Johns.  456;  10  Am.  Dec.  273; 
Cooper  V.  Frederic,  9  Ala.  738;  Amesbury  v. 
Bowditch  Ins.  Co.,  6  Gray,  596;  Davis  v. 
Proprietors,  8  Met.  321.  A  corporation  can- 
not pass  by-laws  imposing  liens  on  stock  so 
as  to  charge  bona  fide  purchasers  thereof: 
Anglo-Californian  Bank  v.  Grangers'  Bank, 
63  Cal.  359. 

By-laws  must  be  reasonable,  and  not 
oppressive  or  vexatious:  St.  Luke's  Church 
V.  Mathews,  4  Desaus.  £q.  578;  6  Am.  Dec. 
619:  Leggett  v.  New  Jersey  Mfg.  etc.  Co., 
1  N.  J.  Eq.  541;  23  Am.  Dec.  728;  Taylor  v. 
Griswold,  2  Green,  222;  27  Am.  Dec.  33; 
Kent  V.  Quicksilver  Min.  Co.,  78  N.  Y.  182. 
183;  Cartan  v.  Father  Matthew  Society,  3 
Daly,  20;  People  v.  Medical  Society,  24  Barb. 
570;  Commonwealth  v.  Gill,  3  Whart  228; 
Moore  v.  Bank  of  Commerce,  52  Mo.  377; 
State  V.  Merchants'  Exchange,  2  Mo.  App. 
90;  see  Boone  on  Corporations,  sec.  58. 

By-laws  must  be  prospective;  they  can- 
not impair  vested  rights:  People  v.  Crockett, 
9  Cal.  112;  Howard  v.  Savannah.  T.  U.  P. 
Charlt.  173:  Pulford  v.  Fire  Department,  31 
Mich.  458;  Kent  v.  Quicksilver  Min.  Co.,  78 
N.  Y.  159.  188. 

Bepeal  and  amendment  of  by-laws:  See 
sec.  304,  post. 

By-laws  lawfully  made  bind  the  officers 
and  members  of  the  corporation,  and  those 


dealing  with  It  who  have  notice  of  the  by- 
laws: Mechanics'  Bank  v.  Smith,  19  Johns. 
115;  Worcester  v.  Essex  Bridge  Co.,  7  Gray, 
457;  Mechanics'  Bank  v.  New  York  etc.  R. 
R.  Co.,  13  N.  Y.  599;  Susquehanna  Ins.  Co. 
V.  Perrine,  7  Watts  &  S.  348;  Cummings  v. 
Webster.  43  Me.  192;  Palmyra  v.  Morton, 
25  Mo.  593;  State  v.  Overton.  24  N.  J.  L. 
435;  61  Am.  Dec.  671;  McFadden  v.  Super- 
visors. 74  Cal.  571. 

But  a  person  dealing  with  a  corporation  is 
not  charged  with  notice  of  the  by-laws: 
Smith  y.  Smith,  62  111.  493,  497;  Kingsley  v. 
N.  E.  Mut.  F.  Ins.  Co.,  8  Cush.  393;  Fay 
V.  Noble.  12  Cush.  1;  Wild  v.  Bank  of  Passa- 
maquoddy.  3  Mason.  506;  Merchants'  Bank 
V.  State  Bank,  10  Wall.  604,  650;  Jackson 
Ins.  Co.  V.  Cross,  9  Heisk.  283.  One  who 
buys  shares  of  stock  bona  fide  from  a  share- 
holder without  actual  notice  of  a  lien  there- 
on imposed  by  a  by-law  takes  the  stock  dis- 
charged of  the  lieu:  Auglo-Califoruian  Bank 
V.  Grangers'  Bank.  63  Cal.  359.  See,  how- 
ever, the  discussion  of  this  question  in  the 
note  to  Brice's  Ultra  Vires,  470,  471.  Stpan- 
gers  doing  business  with  a  corporation  have 
been  held  chargeable  with  notice  of  its  char- 
ter: Hoyt  V.  Thompson,  19  N.  Y.  207;  Silli- 
man  v.  Fredericksburg  R.  R.  Co.,  27  Gratt 
119,  130,  131.  That  violation  of  by-law  may 
be  waived  by  acquiescence  of  shareholders, 
as  against  rights  of  third  persons  dealing 
with  the  corporation  in  good  faith  and  with- 
out notice  of  the  by-law,  and  that  such  no- 
tice must  be  proved  and  cannot  be  imputed 
by  an  arbitrary  rule  of  law.  see  Underbill 
V.  Santa  Barbara  etc.  Co.,  93  Cal.  300. 

Irregular  adoption  of  by-laws:  See 
Baker  v.  Ducker,  79  Cal.  365,  where  by-laws 
were  admitted  as  evidence  without  proof 
of  their  having  been  regularly  passed.  An 
agreement  by  signature  of  stockholders, 
made  before  incorporation,  may  be  enforced 
by  the  corporation;  but  the  by-laws  so 
agreed  upon  are  not  adopted  regularly  pur- 
suant to  this  section:  Vercoutere  v.  Golden 
State  Laud  Co.,  116  Cal.  410. 


302.  Directors,  election  of,  etc. 

Sec.  302.  The  directors  of  a  corporation  must  be  elected  annually  by  the 
stockholders  or  members,  and  if  no  provision  is  made  in  the  by-laws  for  the 
time  of  election,  the  election  must  be  held  on  the  first  Tuesday  in  June.  No- 
tice of  such  election  must  be  given  as  prescribed  in  section  three  hundred  and 
one.  [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  1901.] 

Postponing  election:  See  sec.  314,  and 
sec.  30G,  post. 

The  notice  of  meeting  must  be  given  in 
the  manner  prescribed  by  the  statute  in  or- 
der to  be  eflfectual:  Stockholder  v.  Louisville 
R.  R.  Co.,  12  Bush,  62;  Johnston  v.  Jones, 
23  N.  J.  Eq.  216;  Stevens  v.  Eden  Meeting- 
house, 12  Vt  688;  San  Buenaventura  Mfg. 
•  Co.  V.  Vassault,  50  Cal.  543.  Notice  of  spe- 
cial meeting  should  be  personal  unlesw  other- 
wise  provided   in  the  charter  or    by-laws: 


Harding  v.  Vandewater,  40  Cal.  77.  The 
notice  must  designate  the  hour  of  the  day 
as  well  as  the  day  when  the  meeting  will  be 
held:  San  Buenaventura  Mfg.  Co.  v.  Vas- 
sault,  50  Cal.  543.  It  will  be  presumed  that 
the  notice  was  regular  until  the  contrary  be 
shown:  Sargent  v.  Webster,  13  Met.  4&7; 
46  Am.  Dec.  743;  McDaniels  v.  Flower  Brook 
Mfg.  Co.,  22  Vt.  274.  When  there  is  no  pro- 
vision requiring  notice  to  be  given,  whether 
the  fixing  of  the  day  in  the  charter  or  in 
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the  by-laws  dispenses  with  the  necessity  of 
notice  so  far  as  concerns  the  regularity  of 
the  ordinary  transactions  at  the  meeting,  is 
a  mooted  question:  Consult  Morawetz  on 
Corporations,  sec.  367,  and  Angell  &  Ames 
on  Corporations,  sec.  48S,  holding  the  afflrm- 
ative.  The  notice  ought  to  show  that  it  is 
given  by  a  person  having  authority  to  giy« 
it:  Johnston  v.  Jones,  23  N.  J.  Eq.  216; 
Stevens  v.  Eden  Meeting-house,  12  Vt  668; 
Bethany  v.  Sperry.  10  Conn.  200. 

In  a  note  to  Stow  v.  Wyse,  18  Am.  Dec. 
99,  104,  the  editor  of  the  American  Decisions 
states,  as  a  general  conclusion  upon  the 
contents  of  a  notice:  "A  notice  of  a  corpo- 
rate meeting  should  state:  1.  The  time  of 
the  meeting,  unless  there  is  a  regular  time 
fixed  in  the  charter  or  by-laws  of  which 
every  member  is  presumed  to  have  notice: 
Angell  &  Ames  on  Corporations,  sec.  488; 
People  V.  Batchelor,  22  N.  Y.  128;  Atlantic 
Ins.  Co.  V.  Sanders,  36  N.  H.  252;  2.  Tha 
place  where  it  is  to  be  held,  unless  the  place 


is  settled  and  established  by  the  charter  or 
by-laws:  Angell  &  Ames  on  Corporations, 
sec.  496:  Jones  v.  Milton  etc.  T.  Co.,  7  Ind. 
547;  3.  The  business  to  be  transacted  there- 
at: Dampson  v.  Bowdoinham  S.  M.  Corp.,  36 
Me.  78;  Warner  v.  Mower,  11  Vt.  385;  Mer- 
ritt  V.  Farris,  22  111.  303;  4.  Notice  should 
be  personal,  unless  it  is  otherwise  provided 
in  the  charter  or  by-laws:  Ajigell  &  Ames 
on  Corporations,  sec.  491;  Evans  v.  Osgood 
18  Me.  213;  Stevens  v.  Eden  Meeting-house, 
12  Vt.  688;  Bethany  v.  Sperry,  10  Conn.  200 
Wiggin  V.  Freewill  Baptist  Church,  1  Met 
301;  Savings  Bank  v.  Davis,  8  Conn.  190 
5.  The  summons  must  be  issued  by  one  who 
has  authority:  Ajigell  &  Ames  on  Corpora- 
tions, sec.  491;  Evans  v.  Osgood,  18  Me.  218; 
Stevens  v.  Eden  Meeting-house,  12  Vt  G88; 
Bethany  v.  Sperry,  10  Conn.  200."  See  Dahl 
V.  Palache,  68  Cal.  248,  where  an  election 
of  vestrymen  was  invalid  because  the  no- 
tice of  Section  was  not  properly  giv«n. 


303.  By-laws  may  provide  for  what. 

Sec.  303.    A  corporation  may,  by  its  by-laws,  provide  for: 

1.  The  time,  place,  and  manner  of  calling  and  conducting  its  meetings,  and 
may  dispense  with  notice  of  all  regular  meetings  of  stockholders  or  directors; 

2.  The  number  of  stockholders  or  members  constituting  a  quorum; 

3.  The  mode  of  voting  by  proxy; 

4.  The  qualifications  and  duties  of  directors,  and  also  the  time  of  their 
annual  election,  and  the  mode  and  manner  of  giving  notice  thereof; 

5.  The  compensation  and  duties  of  officers; 

6.  The  manner  of  election  and  the  tenure  of  office  of  all  officers  other  than 
the  directors; 

7.  Suitable  penalties  for  violations  of  by-laws,  not  exceeding,  in  any  case,  one 
hundred  dollars  for  any  one  ofFense; 

8.  The  newspaper  in  which  all  notices  of  the  meetings  of  stockholders  or 
board  of  directors,  notice  of  which  is  required,  must  be  published,  which  must 
be  some  newspaper  published  in  the  county  where  the  principal  place  of  business 
of  the  corporation  is  located,  or  if  none  is  published  therein,  then  in  a  news- 
paper published  in  an  adjoining  county;  provided,  that  when  the  by-laws  pre- 
scribe the  newspaper  in  which  said  publication  shall  be  made,  if  from  any 
cause,  at  the  time  any  publication  is  desired  to  be  made,  the  publication  of  such 
newspaper  shall  have  ceased,  the  board  of  directors  may,  by  an  order  entered 
on  the  records  of  the  corporation,  direct  the  publication  to  be  made  in  some 
other  newspaper  published  in  the  county,  or  if  none  is  published  therein,  then 
in  an  adjoining  county.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.]     . 

By-laws  may  also  provide  for  amount 
of  stock  to  be  owned  by  director:  Sec.  305, 
post;  for  tbe  filling  of  Tacancies  on  the  board 
of  directors:  Sec.  305,  post;  for  the  duties  of 
directors:  Sec.  308;  for  the  issuing  of  cer- 
tificates of  stock  before  full  payment  there- 
for: Sec.  323;  for  the  disposal  of  stock  owned 
by  the  corporation:  Sec.  344.    For  what  the 


by-laws  of  nonprofitable  corporations  may 
provide,  see  sec.  599,  post. 

Nature  and  effect  of  by-laws,  gener- 
ally: See  ante,  sec.  301,  and  note. 

Powers  of  oorporations:  See  post,  sec. 
354,  and  note. 

Meetings  of  directors.— Where  by-laws 
provide  for  the  manner  of    calling  special 
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meetings  of  the  directors,  a  meeting  called  by  proxy,  but  only  to  regulate  the  right  by 

contrary  to  the  by-laws  is  illegal,  and  the  requiring  that  the  authorization  must  be  in 

action  of  the  directors  thereat  in  authoriz-  writing,  properly  witnessed,'  acknowledged, 

ing  a  conveyance  of  corporate  property  is  and   filed   with   the  records,   etc.:  People's 

void:  Smith  v.  Dom,  96  Cal.  73,  82.    See  Bank  v.  Superior  Court,  104  Cal.  649:  43 

sees.  308.  320,  post.  Am.  St.  Rep.  147.    See,  also,  post,  note  to 

Voting  by  proxy.— This  section  does  not  sec.  312. 
authorize  the  curtailing  of  the  right  to  vote 

304.  Eecording  and  amendment  of  by-laws. 

Sec.  304.  All  by-laws  adopted  must  be  certified  by  a  majority  of  the  directors 
and  secretary  of  the  corporation,  and  copied  in  a  legible  hand,  in  some  book 
kept  in  the  office  of  the  corporation,  to  be  known  as  the  ^Tbook  of  by-laws," 
and  the  book  must  then  be  opened  to  the  inspection  of  the  public  during  office 
hours  each  day  except  holidays.  The  by-laws  may  be  repealed  or  amended,  or 
new  by-laws  may  be  adopted,  at  the  annual  meeting,  or  at  any  other  meeting 
of  the  stockholders  or  members,  called  for  that  purpose  by  the  directors,  by  a 
vote  representing  two-thirds  of  the  subscribed  stock,  or  by  two-thirds  of  the 
members.  The  written  assent  of  the  holders  of  two-thirds  of  the  stock,  or  two- 
thirds  of  the  members  if  there  is  no  capital  stock,  is  effectiial  to  repeal  or  amend 
any  by-law,  or  to  adopt  additional  by-laws.  The  power  to  repeal  and  amend  the 
by-laws,  and  adopt  new  by-laws,  may,  by  a  similar  vote  at  any  such  meeting, 
or  similar  written  assent,  be  delegated  to  the  board  of  directors.  The  power, 
when  delegated,  may  be  revoked  by  a  similar  vote,  at  any  regular  meeting  of  • 
the  stockholders  or  members.  Whenever  any  amendment  or  new  by-law  is 
adopted,  it  must  be  copied  in  the  book  of  by-laws  with  the  original  by-laws,  and 
immediately  after  them.  If  any  by-law  is  repealed,  the  fact  of  repeal,  with  the 
date  of  the  meeting  at  which  the  repeal  was  enacted,  or  written  assent  was  filed, 
^  must  be  stated  in  said  book.  Until  copied  or  stated  as  hereinbefore  required, 
no  by-law,  nor  any  amendment  or  repeal  thereof,  can  be  enforced  against  any 
person,  other  than  the  corporation,  not  having  actual  notice  thereof.  [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Bepeal  or  amendment  of  a  by-law  may  See  Hall  v.  Crandall,  29  Cal.  567,  89  Am. 

be  effected  by  the  same  power  which  created  Dec.  G4,  upon  the  effect  of  a  noncompliance 

it:  Smith  v.  Nelson,  18  Vt.  511,  550.    See,  with  the  statute  then  in  existence  as  to  the 

also,  Underbill  v.  Santa  Barbara  etc.  Co.,  recording  of  by-laws. 
93  Cal.  300;  43  Am.  St.  Rep.  157,  158,  note. 

305.  How  many  and  who  to  be  directors. 

Sec.  305.  The  corporate  powers,  business,  and  property  of  all  corporations 
formed  under  this  title  must  be  exercised,  conducted,  and  controlled  by  a  board 
of  not  less  than  five  directors,  to  be  elected  from  among  the  holders  of  stock; 
or  where  there  is  no  capital  stock,  then  from  the  members  of  such  corporations ; 
except  that  corporations  formed  or  to  be  formed  for  the  purpose  of  erecting  and 
managing  halls  and  buildings  for  the  meetings  and  accommodation  of  several 
lodges  or  societies  of  any  benevolent  or  charitable  order  or  organization,  and  in 
connection  therewith  the  leasing  of  stores  and  offices  in  such  building  or  build- 
ings for  other  purposes,  the  corporate  powers,  business,  and  property  thereof 
may  be  conducted,  exercised,  and  controlled  by  a  board  of  not  less  than  five 
or  more  than  fifty  directors,  to  be  chosen  from  among  the  stockholders  of  such 
corporation  or  from  among  the  members  of  such  order  or  organization.  A 
majority  of  the  directors  must  be  in  all  cases  citizens  of  this  state.     Directors  of 
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corporations  for  prolSt  must  be  holders  of  stock  therein  to  an  amount  to  be  fixed 
by  the  by-laws  of  the  corporation.  Directors  of  all  other  corporations  must  be 
members  thereof.  Unless  a  quorum  is  present  and  acting  no  business  performed 
or  act  done  is  valid  as  against  the  corporation.  Whenever  a  vacancy  occurs  in 
the  office  of  director,  unless  the  by-laws  of  the  corporation  otherwise  provide, 
such  vacancy  must  be  filled  by  an  appointee  of  the  board.  [Amendment,  ap- 
proved March  15,  1901;  Stats.  1901,  p.  308;  in  effect  from  and  after  its  passage.] 

Stats.  18r»3,  169;  1866,  743-752;  1850,  178.  Inrt..  68  N.   C.  423.    Director    must  be  a 

347.  sees.  159,  345,  347;  18C2. 199;  1863,  624.  stockholder;  but  if.  while  a  director,  he  dis- 

Interested     director.— This    and    section  poses  of  all  of  his  stock  he  still  continues 

307  are  limited  by  the  principle  that  a  di-  to  be  a  director  de  facto,  so  as  to  validate 

rector  shall  not  participate  in  any  act  in  his  acts  as  8U<;h  prior  to  his  removal:  San 

which  his  personal  interest  is  anta^ronistic  .Tose  Say.  Bank  v.  Sierra  Lumber  Co.,  63  Cal. 

to  that  of  the  corporation:  Curtin  v.  Salmon  179.    As  to  the    presumption  of    director's 

River  etc.  Co.,  130  Cal.  345;  80  Am.  St.  Rep.  acceptance  of  his  election,  see  Lockwood  v. 

000.  Mechanics'   Nat.  Bank,  9    R.   I.  308,  341; 

The  corporate    powers    must  be  exer-  Blake  V.  Bayley,  16   Gray,  531.    A   person 

cised  by  trustees  selected  from  the  stock-  not  a  stockholder  at  the  time  of  his  election 

holders  or  members:  Gashwiler  t.  Willis,  33  does  not  become  a  de  jure  director  by  re- 

Cal.  11:  91  Am.  Dec.  607;  Blood  y.  Marcuse,  taining  possession  of  stock  which  is  put  in 

38  Cal.  533;  99  Am.  Dec.  435.    The  directors  his  name  after  the  attempted  election;  nor 

of  a  corporation  are  its  chosen  represents-  does  he  become  a  de  facto  director  if  he 

tives,  and  constitute  the  corporation  for  all  never  assumed  to  act  or  represented  him- 

purposes  of  dealing  with  others.    They  are  self  as  director,  and    repudiated    the  office 

the  mind  and  soul  of  the  corporate  entity,  after  being  notified  of  his  election.    He  does 

and  what  they  do  as  the  representatives  of  not,  by  purchasing  the  corporate  property 

the    corporation    the    corporation   itself    is  at  execution  or  tax  sale,  become  charged  as 

deemed  to  do:  Maynard  y.  Fireman's  Fund  a  trustee   for  the  corporation:    Rozecrans 

Ins.  Co.,  34  Cal.  48;  91  Am.  Dec.  672.  Gold  Min.  Co.  v.  Morey,  111  Cal.  114. 

Conditlou  as  to  holding  stock.— Unless  Illegality  of  election  of  directors  can- 
required  by  the  charter  or  by-laws,  to  be  not  be  collaterally  raised:  Eakright  v. 
eligible  as  a  director  a  person  need  not  be  Logansport  R.  R.  Co.,  13  Ind.  404;  Steinmetz 
a  shareholder:  State  y,  McDaniel,  22  Ohio  v.  Versailles  T.  Co.,  57  Ind.  457;  Atlantic 
8t.  354.  A  noncompliance  with  the  condi-  R.  R.  Co.  y.  Johnston,  70  N.  C.  348;  Walker 
tion  does  not  vitiate  the  director's  acts;  he  v.  Fleming,  70  N.  C.  483;  Hughes  y.  Parker, 
is  de  facto  the  representative  of  the  corpora-  20  N.  H.  58;  Ohio  etc.  R.  R.  Co.  y.  McPher- 
tion:  San  Jose  Sav.  Bank  y.  Sierra  Lumber  son,  35  Mo.  13;  86  Am.  Dec.  128. 
Co.,  63  Cal.  179;    Ellis  v.  North  Carolina        Acts  of  the  directors:  See  sec.  308,  post 

306.  Directors  to  be  elected  at  first  meeting. 

[Section  306  was  repealed  by  act  approved  March  19,  1880;  Stats.  1889,  p. 
365.] 

307.  Elections,  how  condncted. 

Sec.  307.  All  elections  must  be  by  ballot,  and  every  stockholder  shall  have 
the  right  to  vote  in  person  or  by  proxy  the  number  of  shares  standing  in  his 
name,  as  provided  in  section  three  hundred  and  twelve  of  this  code,  for  as 
many  persons  as  there  are  directors  to  be  elected,  or  to  cumulate  said  shares  and 
give  one  candidate  as  many  votes  as  the  number  of  directors  multiplied  by  the 
number  of  his  shares  of  stock  shall  equal,  or  to  distribute  them  on  the  same 
principle  among  as  many  candidates  as  he  shall  think  fit.  In  corporations  hav- 
ing no  capital  stock,  each  member  of  the  corporation  may  cast  as  many  votes 
for  one  director  as  there  are  directors  to  be  elected,  or  may  distribute  the  same 
among  any  or  all  of  the  candidates.  In  either  case  the  directors  receiving  the 
highest  number  of  votes  shall  be  declared  elected.  The  provisions  of  this  sec- 
tion, so  far  as  it  relates  to  cumulative  voting,  shall  not  apply  to  literary,  religious, 
scientific,  social,  or  benevolent  societies,  unless  it  shall  be  so  provided  in  their 
by-laws  or  rules.     [Amendment,  approved  March  10,  1887;  Stats.  1887,  p.  95; 

took  effect  immediately.] 
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Stats.  1863, 150;  1861,  607;  1850.  347,  281; 
1870.  577. 

Corporation  cannot  take  from  share- 
holders the  right  to  elect  directors:  Brew- 
ster T.  Hartley,  37  Cal.  15;  90  Am.  Dec.  237. 

Elections,  how  conducted:  See  sec.  312. 
The  corporation  has  no  power  to  adopt  any 
other  mode  of  election:  Const.,  art.  XII,  sec. 
12;  Wright  v.  Central  California  etc.  Co.,  67 
Cal.  532.    It  is  the  legal  right  of  a  stock- 


holder to  vote  his  stock  as  he  pleases  in  the 
election  of  directors:  Dulin  v.  Pacific  Wood 
etc.  Co.,  103  Cal.  357. 

Directors  hold  over  until  their  succes- 
sors are  elected  and  qualified,  unless  other- 
wise provided:  People  v.  Rankin,  9  Johns. 
147;  Trustees  of  Vernon  Society  t.  Hills,  6 
Cow.  23;  16  Am.  Dec.  428;  McCall  y.  Bryan 
Mfg.  Co.,  6  Conn.  428. 


308.  Organization  of  board  of  directors,  etc. 

Sec.  308.  Immediately  after  their  election,  the  directors  must  organize  by 
the  election  of  a  president,  who  must  be  one  of  their  number,  a  secretary,  and 
treasurer.  They  must  perform  the  duties  enjoined  on  them  by  law  and  the  by- 
laws of  the  corporation.  A  majority  of  the  directors  is  a  sufficient  number  to 
form  a  board  for  the  transaction  of  business,  and  every  decision  of  a  majority 
of  the  directors  forming  such  board  made  when  duly  assembled,  is  valid  as  a 
cprporate  act. 


Quorum.— Unless  a  quorum  of  the  hoard 
of  directors  is  present  and  acting,  no  busi- 
ness performed  is  valid  as  against  the  cor- 
poration: Curtin  t.  Salmon  River  etc.  Co., 
130  Cal.  345;  80  Am.  St.  Rep.  000. 

The  directors  are  agents  of  the  corpo- 
ration only  when  they  act  as  a  board;  as 
a  general  rule,  individually  the  members  of 
the  board  do  not  represent  the  corporation: 
Gashwiler  v.  Willis,  33  Cal.  11;  91  Am.  Dec. 
607;  Blood  v.  Marcuse,  38  Cal.  503;  Yellow 
Jacket  Min.  Co.  v.  Stevenson,  5  Nev.  224; 
Stoystown  &  Greensburg  T.  Co.  v.  Carver, 
45  Pa.  St.  386;  Ross  v.  Crockett,  14  La. 
Ann.  811;  Dey  v.  Jersey  City,  19  N.  J.  Eq. 
412;  Schumm  v.  Seymour,  24  N.  J.  Eq.  353; 
although  a  mandamus  issued  to  the  trustees 
as  individuals  was  held  to  operate  as  if 
issued  to  the  board:  State  v.  Wright,  10  Nev. 
167.  And  where  a  custom  has  sprung  up 
to  order  the  performance  of  work  and  fur- 
nishing supplies  without  the  formality  of  a 
vote  by  the  trustees,  a  person  dealing  with 
a  trustee  on  the  faith  of  this  custom  may 
hold  the  corporation:  Bank  of  Middlebury  v. 
R.  &  W.  R.  R.  Co.,  30  Vt.  159;  Bradstreet 


T.  Bank  of  Royalston.  42  Vt.  128.  One  not 
elected  as  director  is  not  eligible  as  presi- 
dent: Dulin  V.  Pacific  Wood  etc.  Co.,  103 
Cal.  357. 

Quomm.—That  directors  who  are  directly 
interested  in  the  passage  of  a  resolution  are 
disqualified  from  voting  thereon,  see  Smith 
V.  Immigration  etc.  Assn.,  78  Cal.  289;  12 
Am.  St.  Rep.  53;  Graves  v.  Mining  Co.,  SI 
Cal.  303  (resolutions  passed  by  interested 
directors  making  allowances  in  their  favor, 
voidable  by  corporation  or  a  minority  of  the 
stockholders,  without  regard  to  the  honesty 
of  the  allowances).  See  post,  sec.  2230,  note, 
as  to  fiduciary  relation  of  directors.  That  a 
resolution  of  the  board,  fixing  the  president's 
salary,  rendered  illegal  by  the  fact  that  his 
vote  was  necessary  to  constitute  a  quorum, 
may  be  validated  by  subsequent  ratification, 
see  Wickersham  v.  Crittenden,  110  Cal.  832. 
In  general,  no  act  of  the  board  of  directors 
when  not  duly  assembled  as  a  board  is  a 
valid  corporate  act:  Smith  v.  Dom,  96  Cal. 
73;  Thompson  v.  Williams,  76  Cal.  163;  9 
Am.  St.  Rep.  187. 


309.  Dividends  to  be  made  from  surplus  profits. 

Sec.  309.  The  directors  of  corporations  must  not  make  dividends,  except  from 
the  surplus  profits  arising  from  the  business  thereof;  nor  must  they  create  any 
debts  beyond  their  subscribed  capital  stock;  nor  must  they  divide,  withdraw, 
or  pay  to  the  stockholders,  or  any  of  them,  any  part  of  the.  capital  stock,  except 
as  hereinafter  provided,  nor  reduce  or  increase  the  capital  stock,  except  as  herein 
specially  provided.  For  a  violation  of  the  provisions  of  this  section,  the  directors 
under  whose  administration  the  same  may  have  happened  (except  those  who  may 
have  caused  their  dissent  therefrom  to  be  entered  at  large  on  the  minutes  of  the 
directors  at  the  time,  or  were  not  present  when  the  same  did  happen)  are,  in 
their  individual  or  private  capacity,  jointly  and  severally  liable  to  the  corpora- 
tion, and  to  the  creditors  thereof,  to  the  full  amount  of  the  capital  stock  so 
divided,  withdrawn,  paid  out,  or  reduced,  or  debt  contracted;  and  no  statute  of 
limitation  is  a  bar  to  any  suit  against  such  directors  for  any  sums  for  which  they 
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are  liable  by  this  section;  provided,  however,  that  where  a  corporation  has  been 
heretofore  or  may  hereafter  be  formed  for  the  purpose,  among  other  things, 
of  acquiring,  holding,  and  selling  real  estate,  water,  and  water  rights,  the  di- 
rectors of  such  corporation  may,  with  the  consent  of  stockholders  representing 
two-thirds  of  the  capital  stock  thereof,  given  at  a  meeting  called  for  that  pur- 
pose, divide  among  the  stockholders  the  land,  water,  or  water  rights  so  by  such 
corporation  held,  in  the  proportions  to  which  their  holdings  of  such  stock  at 
the  time  of  such  division  entitle  them.  All  conveyances  made  by  the  corpora- 
tion in  pursuance  of  this  section  must  be  made  and  received  subject  to  the  debts 
of  such  corporation  existing  at  the  date  of  the  conveyance  thereof.  Nothing 
herein  prohibits  a  division  and  distribution  of  the  capital  stock  of  any  corpora- 
tion which  remains  after  the  payment  of  all  its  debts,  upon  its  dissolution,  or 
the  expiration  of  its  term  of  existence.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1, 1901.] 


6ut8.  1850,  S48:  1861,  607,  sec.  50;  1861, 
626.  sec.  56;  1866,  747-757;  1863,  89,  sees. 
13,  14. 

Penalty  for  violation  of  this  section:  See 
Pen.  Code,  sec.  560. 

Dividends,  rights  and  remedies  of 
stockholders  with  respect  thereto:  See  00 
Am.  Dec.  761-765,  note.  The  prohibition 
contained  in  this  section  is  directed  against 
the  trustees,  and  is  designed  to  protect  cred- 
itors, and  to  guard  against  the  distribution 
of  the  capital  stocic  in  the  form  of  diyidends: 
Martin  v.  Zellerbach,  38  Cal.  300;  00  Am. 
Dec.  365.  It  is  a  fundamental  principle  that 
diridends  can  be  paid  only  out  of  the  profits 
or  the  net  increase  of  the  capital  of  a  cor- 
poration: Mora  wets  on  Corporations,  sec. 
8M.  Any  arrangement  which  will  have  the 
effect  to  withdraw  the  capital  and  turn  it 
OTer  to  the  stockholders,  except  in  the  man- 
ner authorized  by  law,  is  yoid:  Martin  v. 
Zellerbach,  88  Cal.  800;  00  Am.  Dec.  365; 
Lockhart  t.  Van  Alstyne,  31  Mich.  76;  18 
Am.  Rep.  156;  PainesTlIle  R.  R.  Co.  y.  King, 
17  Ohio  St.  534;  Pittsburgh  R.  R.  Co.  y.  Al- 
leghany, 68  Pa.  St.  126k  135;  Excelsior  etc.  Co. 
y.  Pierce,  00  Cal.  131  ("capital  stock"  is  the 
actual  property  of  the  corporation  contrib- 
uted by  the  shareholders  of  the  nominal  or 
share  capital).  In  general,  stockholders 
haye  no  legal  title  to  the  property  of  the 
corporation.  The  shares  simply  represent 
the  right  of  the  shareholders  to  share  in  the 
mstribntion  of  the  profits  of  the  corpora- 
tion, and  in  the  fiMd  distribution  of  its  es- 
tate; in  adyance  of  sach  final  distribntioo, 
they  cannot  eyen  unanimously  agree  to  a 
distribution  or  diyiaion  of  any  part  of  the 
capital  stock  of  the  corporation  which  the 
directors  are  forbidden  to  make:  Kohl  y. 
Lilienthal,  81  Oal.  378.  A  corporation  can- 
not make  a  Talid  by-law  proyiding  that  a 
stockholder  may  surrender  hfs  stock  Pnd 
withdraw  from  the  corporation  by  gfying 
sixty  days'  notice,  and  that  he  shall  there- 
upon be  entitled  to  receiye  the  amount  paid 
in  upon  the  stock:  Verceutere  y.  Golden 
State  Land  Co.,  116  Cal.  410.  "Diyidend" 
means  a  sum  which  the  corporation  sets 
apart  from  its  profits  to  be  diyided  amongst 


its  members:  Tjockhart  y.  Van  Alstyne,  31 
Mich.  76;  18  Am.  Hep.  156.  As  to  the  mean- 
'ing  of  "profits,"  see  Field  on  Corporations, 
sec.  104.  Any  attempt  to  distribute  capital 
in  the  shape  of  dividends  will  be  restrained 
in  equity  at  the  suit  of  a  stockholder:  Car- 
penter y.  New  York  etc.  R.  R.  Co.,  5  Abb. 
Pr.  277;  and  see  the  numerous  English  cita- 
tions in  Morawets  on  Corporations,  sec.  404. 
Dividends  may  be  paid  in  scrip  or  in  shares 
of  stock:  Harris  y.  San  Francisco  Sugar  Re- 
finery, 41  Cal.  203;  Brown  y.  Lehigh  Coal 
etc.  Co.,  40  Pa.  St.  270;  Ohio  y.  Cleveland 
R.  R.  Co.,  6  Ohio  St.  480;  Barley  y.  Citizens' 
Gaslight  Co.,  27  N.  J.  £q.  106.  Although  a 
dividend  is  presumably  payable  in  money: 
Ehle  y.  Bank  of  Chittenango,  24  N.  Y.  548. 
One  who  receives  stock  acquires  thereby  an* 
interest  in  the  undivided  profits:  Harris  v. 
San  Francisco  Sugar  Refinery,  41  Cal.  303. 
The  inhibition  against  payment  of  dividends 
except  from  "surplus  profits"  was  inter- 
preted in  Excelsior  etc.  Co.  v.  Pierce,  00  Cal. 
131,  followed  by  Zellerbach  v.  Allenberg,  00 
Cal.  57.  These  cases  hold  that  the  appor- 
tionment of  the  net  earnings  of  a  mining 
corporation  to  the  payment  of  dividends  and 
other  purposes  is  largely  one  of  policy,  in- 
trusted to  the  discretion  of  the  directors; 
that  the  section  is  not  violated  by  borrowing 
money  to  pay  dividends,  when  the  corpora- 
tion had  used  surplus  profits,  equal  in 
amount  to  the  dividend  paid,  for  the  pur- 
pose of  making  needed  improvements;  nor 
when  the  corporation  has  become  Indebted 
by  acquiring  Its  property  encumbered  with 
debt  and  by  making  permanent  improve- 
ments thereon,  is  the  section  violated  by  the 
directors  paying  dividends  out  of  the  net 
proceeds  of  the  mine  without  first  paying 
the  whole  of  such  debts.  The  payment  by 
the  corporation  of  an  assessment  upon  stock 
held  in  another  corporation  was  held  in  Ex- 
celsior etc  Co.  y.  Pierce,  00  Cal.  131,  to  be 
an  investment  of  capital,  and  not  a  current 
expense. 

Assumpsit  will  lie  to  recover  the 
amount  of  a  dividend  which  has  been  de- 
clared: King  V.  Paterson  R.  R.  Co.,  20  X.  J. 
L.  82,  501;  West  Chester  R.  P    Co.  v.  Jack- 
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son,  77  Pa.  St.  321.  The  plaintiflP,  in  order 
to  recover  trom  a  cprporatioD  the  dividends 
on  its  stock,  must  have  been  the  owner  of 
the  stock  at  the  time  the  dividends  accrued. 
Mere  possession  of  the  stock,  or  a  special 
property  therein,  is  not  sufficient:  Dow  v. 
Gould  &  Curry  etc.  Min.  Co.,  31  Cal.  629. 
And  demand  is  necessary  before  the  action 
is  brought:  Hagar  v.  Union  Nat.  Bank,  63 
Me.  509;  Scott  v.  Central  R.  R.  Co.,  52  Barb. 
45;  and  must  be  alleged  in  the  complaint: 
Ralston  v.  Bank  of  California,  112  Cal.  208, 
215;  Bills  v.  Silver  etc.  Min.  Co..  106  Cal.  9. 

Apportionment  of  dividends.— As  a  gen- 
eral rule,  it  may  be  stated  that  dividends  in 
a  corporation  are  not  apportionable — ^they 
belong  to  the  owner  of  the  shares  when  they 
were  declared  payable:  Goodwin  v.  Hardy, 
57  Me.  145;  Brundage  v.  Brundage,  60  N. 
Y.  551;  March  v.  Railroad,  43  N.  H.  J520. 
The  time  when  the  profits  of  the  corporation 
business  were  realized  is  not  regarded,  in 
the  absence  of  provision  in  the  statutes, 
charter,  or  by-laws:  Dexter  v.  Phillips,  121 
Mass.  180;  23  Am.  Rep.  261.  This  very 
dilflculty  of  ascertaining  when  the  earning 
did  accrue  is  the  reason  generally  given  for 
declaring  dividends  not  apportionable: 
Foote,  Appellant,  22  Pick.  304;  but  see  103 
Mass.  345:  Granger  v.  Bassett,  98  Mass. 
468;  Earp's  WUl,  1  Pars.  Cas.  453;  26  Pa. 
St.  3(58. 

Compelling^  the  declaration  of  divi- 
dends.—In  the  absence  of  some  provision  in 
the  charter  or  by-laws  to  the  contrary,  the 
directors  are  vested  with  a  discretionary 
power  in  regard  to  the  management  of  the 
earnings  of  the  corporation,  the  time  of  de- 
claring and  amount  of  the  dividends;  and  a 
shareholder  cannot  compel  the  directors  to 
declare  a  dividend  when  they  are  not  acting 
in  violation  of  their  charter:  Pratt  v.  Pratt, 


33  Conn.  440;  State  v.  Bank  of  Louisiana,  6 
La.  745;  Smith  v.  Prattville  Mfg.  Co.,  29 
.  Ala.  503;  Barry  v.  Merchants*  Exch.  Co.,  1 
Sand.  280,  303.  Otherwise,  where  the  direc- 
tors are  wrongfully  refusing  to  declare  the 
dividends:  Beers  v.  Bridgeport  Spring  Co., 
42  C;onn.  17;  Scott  v.  Eagle  F.  Ins.  Co.,  7 
Paige.  203. 

Director's  liability  for  declaring  divi- 
dends when  there  is  no  surplus:  See- 
Thompson's  Liability  of  Officers  of  Corpora- 
tions, 453. 

Director's  liability  for  embezzlement 
by  officers  of  corporation:  Cal.  Const.  1879. 
art.  XII,  sec.  3. 

Dividends  of  insurance  companies:  See- 
post,  sees.  417,  429. 

msappropidation  of  corporate  prop- 
erty: See  Shattuck  v.  Oakland  Smelting  etc 
Co.,  58  Cal.  550,  where  the  trustees  sought 
to  vote  themselves  the  property  of  the  cor- 
poration. 

Creating  debts  beyond  the  subscribed 
capital  stock.— Fact  that  debts  are  so  cre- 
ated does  not  render  void  the  notes  and 
mortgages  securing  them:  Underbill  y.  Santa 
Barbara  etc.  Co.,  93  Cal.  300;  the  section 
does  not  affect  the  power  of  the  corporation^ 
but  merely  provides  a  remedy  against  the 
directors:  Underbill  v.  Santa  Barbara  ete» 
Co.,  93  Cal.  300.  See,  further,  in  construc- 
tion of  this  provision,  Moore  v.  Lent,  81  Cal. 
602. 

Subreption  of  stockholder.— A  stock- 
holder of  an  insolvent  bank  cannot  share  in 
its  dividends  by  subrogation  to  the  rights  of 
a  creditor  to  whom  he  has  paid  his  propor- 
tionate share:  Sacramento  Bank  t.  Pacific 
Bank,  124  Cal.  147. 

Liability  of  ofELcers:  See  48  Am.  St. 
Kep.  913-928,  note;  53  Am.  St.  Bep.  637- 
651,  note. 


310.  Bemoval  from  office  of  directon,  etc. 

Sec.  310.  The  board  of  directors  may  be  removed  from  oflBce  by  a  vote  of 
two-thirds  of  the  members,  or  of  stockholders  holding  two-thirds  of  the  capital 
stock,  at  a  general  meeting  held  after  previous  notice  of  the  time  and  place, 
and  of  the  intention  to  propose  such  removal.  Meetings  of  stockholders  for 
this  purpose  may  be  called  by  the  president,  or  by  a  majority  of  the  directors, 
or  by  members  or  stockholders  holding  at  least  one-half  of  the  votes.  Such  calls 
must  be  in  writing,  and  addressed  to  the  secretary,  who  must  thereupon  give  no- 
tice of  the  time,  place,  and  object  of  the  meeting,  and  by  whose  order  it  is 
called.  If  the  secretary  refuses  to  give  the  notice,  or  if  there  is  none,  the  call 
may  be  addressed  directly  to  the  members  or  stockholders,  and  be  served  as  a 
notice,  in  which  case  it  must  specify  the  time  and  place  of  meeting.  The  notice 
must  be  given  in  the  manner  provided  in  section  three  hundred  and  one 
of  this  title,  unless  other  express  provision  has  been  made  therefor  in  the  by* 
laws.  In  case  the  board  of  directors  is  so  removed,  a  new  board  may  be  elected 
at  the  same  meeting.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Officers,   power  of  equity  to   remove  op  control:  See  76  Am.  Dec.  515,  note. 
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311.  Justice  of  peace  may  order  meeting,  when. 

Sec.  311.  Whenever,  from  any  cause,  there  is  no  person  authorized  to  call  or 
to  preside  at  a  meeting  of  a  corporation,  any  justice  of  the  peace  c^  the  county 
where  such  corporation  is  established  may,  on  written  application  of  three  or 
more  of  the  stockholders  or  of  the  members  thereof,  issue  a  warrant  to  one 
of  the  stockholders  or  members,"  directing  him  to  call  a  meeting  of  the  corpora- 
tion, by  giving  the  notice  required,  and  the  justice  may,  in  the  same  warrant,, 
direct  such  person  to  preside  at  such  meeting  until  a  clerk  is  chosen  and  qualified, 
if  there  is  no  other  oflftcer  present  legally  authorized  to  preside  thereat.  The 
application  of  a  number  of  stockholders  less  than  three,  but  holding  a  majority 
of  the  capital  stock,  has  the  same  effect  as  an  application  by  three  or  more 
stockholders  or  members.  [Commissioners'  Amendment,  approved  March  16; 
1901;  took  effect  July  1,  1901.] 

312.  Majority  of  stock  must  be  represented. 

Sec.  312.  At  all  elections  or  votes  had  for  any  purpose  there  must  be  a  major- 
ity of  the  subscribed  capital  stock,  or  of  the  members,  represented,  either  in  per- 
son or  by  proxy  in  writing.  Eyery  person  acting  therein,  in  person  or  by 
proxy  or  representative,  must  be  a  member  thereof,  or  a  stockholder  having  stock 
in  his  own  name  on  the  stock-books  of  the  corporation  at  least  ten  days  prior 
to  the  election.  Any  vote  or  election  had  other  than  in  accordance  with  the 
provisions  of  this  article  is  voidable  at  the  instance  of  absent  or  any  stock- 
holders or  members,  and  may  be  set  aside  by  petition  to  the  superior  court  of 
the  county  where  the  same  was  held.  Any  regular  or  called  meeting  of  the 
stockholders  or  members  may  adjourn  from  day  to  day,  or  from  time  to  time, 
if  for  any  reason  there  is  not  present  a  majority  of  the  subscribed  stock  or 
members,  or  no  election  had — such  adjournment  and  the  reasons  therefor  being 
recorded  in  the  journal  of  proceedings  of  the  board  of  directors.  [Commis- 
sioners' Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 


Agreements  to  control  future  voting 
of  stock  at  corporate  elections:  See  50  Am. 
St.  Rep.  138-153.  note. 

Notice  of  meeting:  See  sec.  302,  and 
note. 

Voting  by  proxy.— By  the  common  law 
all  voting  was  required  to  be  done  in  per- 
son: 1  Blackstone's  Commentaries,  168.  In 
all  cases  of  elections  in  public  corporations, 
every  vote  must  be  personally  given:  2 
Kent's  Commentaries,  294.  The  question  of 
proxy  Toting  in  private  coriKxrations  is  one 
mnch  disturbed^  where  statute  has  not  set 
the  matter  at  rest.  In  this  country  the  legis- 
latures of  nearly  all  the  states  have  permit- 
ted such  voting,  and  have  prescribed  regula- 
tions in  regard  thereto:  See  the  note  to  Tay- 
lor V.  Griswold,  30  Am.  Dec.  60,  where  the 
statutory  enactments  in  the  several  states 
are  collated.  A  proxy,  even  for  vfiJue,  may 
be  revoked  if  about  to  be  used  for  fraudu- 
lent purposes:  Reed  v.  Bank  of  Newburgh, 
6  Paige,  337.  The  proxy  must  be  given  in 
the  name  of  the  owner  as  disclosed  by  the 
books  of  the  corporation:  Matter  of  Mohawk 
etc.  R.  R.  Oo..  19  Wend.  135.  Voting  by 
proxy:  See  27  Am.  Dec.  60-63,  note.  This 
section  in  authorizing   a  representation    by 


proxy,  applies  to  votes  for  the  purpose  of 
increasing  bonded  indebtedness,  under  sec- 
tion 359,  post:  Market  Street  Ry.  Co.  v. 
Hellman,  109  Cal.  571,  597,  598,  where  such 
right  of  representation  was  conferred  by  the 
by-laws.  See  ante,  sec.  303,  subd.  3.  That 
the  right  of  representation  by  proxy  is  a 
substantial  right  of  the  stockholder,  and 
cannot  be  taken  away  by  a  by-law  provid- 
ing that  no  person  could  hold  a  proxy  who 
was  not  a  stockholder,  see  People's  Bank  v. 
Superior  Court,  104  Cal.  649;  43  Am.  St. 
Rep.  147.  As  to  duty  of  stock  brokers  in 
giving  proxies  for  stock  held  by  them,  see 
Fox  V.  Hale  &  Norcross  etc.  Min.  Co.,  108. 
Cal.  369. 

It  is  not  Illegal  or  against  public  policy  to 
separate  the  voting  power  from  the  owner- 
ship of  stock,  by  an  irrevocable  proxy  given 
upon  a  sufficient  consideration,  when  it  is 
not  appointed  for  an  unlawful  purpose,  or 
where  no  unlawful  end  is  attempted  to  be 
effected  by  the  exercise  of  the  voting  power: 
Smith  V.  San  Francisco  etc.  Ry.  Co.,  115  CaL 
5SA,  595,  606;  56  Am.  St.  Rep.  119.  See 
Faulds  V.  Yates,  57  111.  416;  11  Am.  Rep.  24; 
and  other  cases  quoted  in  the  opinion  of  Har« 
risen,  J.    The    Smith    case  is  there    distin- 
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guished  from  the  "voting  trust"  cases,  in 
which  the  only  consideration  for  the  trans- 
fer and  agreement  is  the  mutual  promises  of 
the  several  stockholders.  In  this  case  there 
was  an  agreement  among  three  persons  for 
the  purchase  of  stock,  and  to  combine  the 
stock  purchased  so  that  it  would  be  voted 
as  a  unit  for  the  period  of  five  years,  the 
vote  to  be  cast  to  be  determined  by  ballot 
between  them;  this  agreement  is  to  be  con- 
strued as  giving  to  the  majority  the  author- 
ity to  vote  the  stock  of  the  other  owner  by 
proxy,  is  not  against  public  policy,  and  hav- 
ing been  made  in  consideration  of  the  pur- 
chase of  the  stock,  the  proxy  is  irrevocable. 

Who  may  vote.— To  entitle  shares  of 
stock  to  be  voted  at  a  meeting,  the  evident 
meaning  of  the  above  section  is  that  they 
must  be  voted  by  the  owner  thereof  appear- 
ing as  such  owner  on  the  books  of  the  cor- 
poration, or  by  his  representative.  Stock 
standing  in  the  name  of  a  person,  "trustee," 
to  whom  it  had  been  so  issued  without  au- 
thority of  the  owner,  cannot '  be  voted  by 
him,  it  appearing  that  he  had  no  interest 
whatever  in  the  stock,  was  not  a  share- 
holder himself,  and  held  no  proxy  from  the 
owner:  Stewart  v.  Mahoney  Min.  Co.,  54 
Cal.  149.  See  the  early  case  in  California, 
Allen  V.  Hill,  16  Cal.  113,  as  to  the  rights 
of  the  real  owner  of  the  stock;  and  see  Mar- 
ket Street  Ry.  Co.  v.  Hellman,  109  Cal.  571, 
589,  that  trustee  may  as  against  the  corpo- 
ration and  all  the  world,  except  his  cestui 
que  tnist,  vote  the  stock  for  all  purposes,  in- 
cluding consolidation,  under  section  473,  post. 

A  distinction  should  be  drawn  between  our 
decisions  and  those  of  states  whose  statutes 
make  the  transfer-books  the  evidence  of 
who  are  stockholders  of  the  company:  See 
Hoppin  V.  Bujffun,  9  R.  I.  513;  11  Am.  Rep. 
291;  Ex  parte  Willcocks,  7  Cow.  402;  17  Am. 
Dec.  525.  "Dummy"  holders  of  stock  are  dis- 
qualified from  voting,  under  this  section: 
Smith  V.  San  Francisco  etc.  Ry.  Co.,  115  Cal. 
584;  56  Am.  St.  Rep.  119. 

A  pledgor  may  vote  the  stock  standing  in 
his  name:  Dulin  v.  Pacific  Wood  etc.  Co.,  103 
Cal.  857.  But  shares  belonging  to  a  corpora- 
tion cannot    be  voted    by    anyone,  though 


standing  in  the  name  of  a  trustee:  Ex  parte 
Holmes,  5  Cow.  426;  Mousseaux  v.  Urqu- 
hart,  19  La.  Ann.  482;  American  Ry.  Co.  v. 
Haven,  101  Mass.  398;  3  Am.  Rep.  377; 
Brewster  v.  Hartley,  37  Cal.  15;  99  Am. 
Dec.  237. 

The  person  who  appears  from  the  books  of 
the  company  to  be  the  owner  of  shares  of 
stock  is  entitled  to  vote  them,  although  he 
has  transferred  them,  the  transferee  not 
appearing  with  the  stock  and  objecting: 
People  V.  Robinson,  64  Cal.  373. 

Holders  of  unre^stered  certificates.— 
Section  3  of  the  act  of  1880  (Stats.  1680,  p. 
131),  authorizing  the  holders  of  indorsed  cer- 
tificates of  stock  in  a  mining  corporation  to 
vote  at  an  election  of  directors,  though  the 
stock  is  not  registered  in  their  names,  is  un- 
constitutional: Krause  v.  Durbrow,  127  Cal. 
681. 

Action  to  set  aside  election  may.  under 
this  section,  be  brought  by  a  stockholder,  al- 
though at  the  time  of  the  election  no  stock 
had  stood  in  his  name  on  the  books  of  the 
corporation  suflBciently  long  to  entitle  him 
to  vote:  Wright  v.  Central  California  etc. 
Co.,  07  Cal.  532.  The  superior  court  suc- 
ceeds to  the  jurisdiction  of  the  district  court 
over  such  an  action:  Wright  v.  Central  Cali- 
fornia etc.  Co.,  67  Cal.  532. 

Adjournment  of  meeting^. — "It  is  too 
w<rll  settled  to  require  comment,  that  all 
corporations,  whether  municipal  or  private, 
may  transact  any  business  at  an  adjourned 
meeting  which  they  could  have  done  at  the 
original  meeting.  Whether  the  meeting  is 
continued  without  interruption  for  many 
days  or  by  adjournment  from  day  to  day,  or 
from  time  to  time,  many  days  intervening, 
it  is  evident  it  must  be  considered  the  same 
meeting,  without  any  loss  or  accumulation 
of  powers" :  Redfield,  J.,  in  Warner  v.  Mow- 
er, 11  Vt.  385,  391;  and  so  SchoflC  v.  Bloom- 
field,  8  Vt.  472;  Smith  v.  Lav,  21  N.  Y. 
290;  People  v.  Batchelor,  22  N.  Y.  128. 

Government  by  majority.— Every  stock- 
holder contracts  that  government  by  major- 
ity at  stockholders'  meetings  shall  be  the 
rule:  San  Diego  v.  Pacific  Beach  Co..  112 
Cal.   53,  63w 


313.  Stock  of  minors,  insane  or  deceased,  how  represented. 

Sec.  313.     The  shares  of  stock  of  an  estate  of  a  minor,  or  insane  person,  may 

be  represented  by  his  guardian,  and  of  a  deceased  person  by  his  executor  or 

administrator.     [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 

203;  took  e£Pect  July  1,  1874.] 

No  transfer  on  the  books  of  the  corpo-     section:  Market  Street  By.  Co.  v.  Hellman, 
ration  to  the  executor  is  necessary  under  this      109  Cal.  571,  590. 

314.  Election  may  be  postponed. 

Sec.  314.  If  from  any  cause  an  election  does  not  take  place  on  the  day  ap- 
pointed by  law  or  the  by-laws,  or  otherwise,  it  may  be  held  on  any  day  there- 
after as  is  provided  for  in  such  by-laws,  or  to  which  such  election  may  be 
adjourned  or  ordered  by  the  directors.  If  an  election  has  not  been  held 
at  the  appointed  time,  and  no  adjourned  or  other  meeting  for  the  purpose  has 
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been  ordered  by  the  directors,  a  meeting  may  be  called  by  the  stockholders  as 
provided  in  section  three  hundred  and  ten.  [Commissioners*  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Stats.  1850,  347,  sec.  168;  18o3,  88;  18G2.        Adjournment  of  meeting:    See  note  to 
199:  1861.  610;  1863.  624.  sec.  312. 

315.  Complaints  and  proceedings  regarding  elections. 

Sec.  315.  Upon  the  application  of  any  person  or  body  corporate  aggrieved 
by  any  election  held  by  any  corporate  body,  the  superior  court  of  the  county  in 
which  such  election  is  held  must  proceed  forthwith  to  hear  the  allegations  and 
proofs  of  the  parties,  or  otherwise  inquire  into  the  matters  of  complaint,  and 
thereupon  confirm  the  election,  order  a  new  one,  or  direct  such  other  relief  in 
the  premises  as  accords  with  right  and  justice.  Upon  filing  the  petition,  and 
before  any  further  proceedings  are  had  under  this  section,  five  days*  notice  of 
the  hearing  must  be  given,  under  the  direction  of  the  court  or  the  judge  thereof, 
to  the  adverse  party,  or  those  to  be  affected  thereby.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Jurisdiction.— Under  this  section  the  sa-  stockholder  from  his  own  error  in  failure 

perior  courts,  as  courts  of  equity,  have  ju-  to  secure  an  election  which  he  might  hare 

risdtction  to  inquire  into  the  validity  of  the  received  by  cumulation  of  his  shares  in  rot< 

election  of  directors  of  a  corporation:  White-  ing,  see  Dulin  v.  Pacific  Wood  etc.  Co.,  103 

head  v.  Sweet,  126  Cal.  67.  Ool.  357. 

That  the  court  has  no  power  to  relieve  a 

816.  Officen  liable  for  false  certificates,  reports,  or  notices. 

Sec.  316.  Any  oflficer  of  a  corporation  who  willfully  gives  a  certificate,  or 
willfully  makes  an  oflBcial  report,  public  notice,  or  entry  in  any  of  the  records 
or  books  of  the  corporatipn,  concerning  the  corporation  or  its  business,  which 
is  false  in  any  material  representation,  shall  be  liable  for  all  the  damages  result- 
ing therefrom  to  any  person  injured  thereby;  and  if  two  or  more  oflficers  unite 
or  participate  in  the  commission  of  any  of  the  acts  herein  designated,  they  shall 
be  jointly  and  severally  liable.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  203;  took  effect  July  1,  1874.] 

Tersonal  liability  of  officers  of  corpora-  vency,  liability  of  directors  for:  See  8  Am. 
tiouH:  See  48  Am.  St.  Rep.  013-928,  note.  St  Rep.  604-606,  note. 

Misrepresentation     of     concern's     sol- 
Si?.  Meeting  by  consent  to  be  valid. 

Sec.  317.  When  all  the  stockholders  or  members  of  a  corporation  are  present 
at  any  meeting,  however  called  or  notified,  and  sign  a  written  consent  thereto 
on  the  record  of  such  meeting,  the  doings  of  such  meeting  are  as  valid  as  if  had 
at  a  meeting  legally  called  and  noticed. 

318.  Proceedings  at  meeting  to  be  binding. 

Sec.  318.  The  stockholders  or  members  of  such  corporation,  when  so  assem- 
bled, may  elect  officers  to  fill  all  vacancies  then  existing,  and  may  act  upon 
such  other  business  as  might  lawfully  be  transacted  at  regular  meetings  of  the 
corporation. 

319.  Meetings,  where  held. 

Sec.  319.  The  meetings  of  the  stockholders  and  board  of  directors  of  a  cor- 
poration must  be  held  at  its  office  or  principal  place  of  business. 
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Changing  place  of  buainesa:    See    sec.     American  Glucose  Co.,  182  HI.  551;  74  Am. 
321.  St.  Kep.  189. 

Meeting  outside    the  state:    Harding    t. 

820.  When  no  provision  in  by-laws  for  regpilar  meetings,  special  meetings  how 
called. 

Sec.  320.    When  no  provision  is  made  in  the  by-laws  for  regular  meetings  of 

the  directors  and  the  mode  of  calling  special  meetings^  all  meetings  mnst  be  called 

by  special  notice  in  writing,  to  be  given  to  each  director  by  the  secretary,  on 

the  order  of  the  president,  or  if  there  be  none,  on  the  order  Jot  two  directors. 

Notice  of  special  need  not  state  the  pur-  the  directors,  about  three  days  before  the 
pose  of  the  meeting;  it  is  sufficient  if  it  con-  day  named  for  the  meeting:  Stockton  etc 
tains  the  fact  of  meeting,  the  time,  and  the  Works  y.  Houser,  100  Cal.  1.  As  to  when 
place:  Granger  t.  Original  Empire  Mill  etc.  an  adjourned  meeting  is  "special/'  so  as  to 
Co.,  59  Cal.  678.  Notice  of  special  meeting  require  notice  thereof ,  see  Thompson  y.  WiU- 
at  which  the  board  voted  to  waive  sale  of  iams,  76  Cal.  153;  0  Am.  St.  Rep.  187. 
delinquent  stock,  under  section  349,  is  pre-  Wherever  by-laws  of  a  corporation  do  not 
sumed  to  be  sufficiently  "given,"  on  proof  designate  by  whom  notice  of  a  special  meet- 
that  notice  of  the  meeting  in  writing  signed  ing  shall  be  given,  notice  must  be  given  by 
by  the  secretary  was  sent  by  him  by  mail,  the  secretary:  Curtin  v.  Salmon  River  etc 
properly  addressed  and  postpaid,  to  eaeh  of  Co.,  130  Cal.  345;  80  Am.  St.  Rep.  000. 

821.  Book  and  notice  of  direotors  and  stockholders  of  banks. 

Sec.  321.  Every  corporation  doing  a  banking  business  in  this  state  mnst 
keep  in  its  office,  in  a  place  accessible  to  the  stockholders,  depositors,  and  cred- 
itors thereof,  and  for  their  use,  a  book  containing  a  list  of  all  stockholders  in 
such  corporation,  and  the  number  of  shares  of  stock  held  by  each;  and  every 
such  corporation  must  keep  posted  in  its  office,  in  a  conspicuous  place,  accessible 
to  the  public  generally,  a  notice  signed  by  the  president  or  secretary,  showing: 

1.  The  names  of  the  directors  of  such  corporation; 

2.  The  number  and  value  of  shares  of  stock  held  by  each  director.  The 
entries  on  such  book  and  such  notice  shall  be  made  and  posted  within  twenty- 
four  hours  after  any  transfer  of  stock,  and  shall  be  conclusive  evidence  against 
each  director  and  stockholder  of  the  number  of  shares  of  stock  held  by  each. 
The  provisions  of  this  section  shall  apply  to  all  banking  corporations  formed  or 
existing  before  twelve  o'clock  noon  of  the  day  on  which  this  code  took  effect, 
as  well  as  to  those  formed  after  such  time.  [New  section,  approved  January 
29,  1876;  Amendments  1875-76,  72;  took  eflfect  sixtieth  day  after  passage.] 

321a.  Change  of  principal  place  of  business. 

Sec.  321a.  Every  corporation  may  change  its  principal  place  of  business 
from  one  place  to  another  in  the  same  county,  or  from  one  city  or  county 
to  another  city  or  county  within  this  state.  Before  such  change  is  made^ 
the  consent,  in  writing,  of  the  holders  of  two-thirds  of  the  capital  stock 
must  be  obtained  and  filed  in  the  office  of  the  corporation.  When  such  con- 
sent is  obrtained  and  filed,  notice  of  the  intended  removal  or  change  must  be 
published,  at  least  once  a  week  for  three  successive  weeks,  in  some  newspaper 
published  in  the  county  wherein  said  principal  place  of  business  is  situated,  if 
there  is  one  published  therein;  if  not,  in  a  newspaper  of  an  adjoining  county, 
giving  the  name  of  the  county  or  city  where  it  is  situated,  and  that  to  which  it 
is  intended  to  remove  it.  A  copy  of  such  consent,  certified  by  the  secretary  of 
such  corporation,  together  with  a  certified  copy  of  the  resolution  of  the  board  of 
directors  directing  such  publication,  and  an  affidavit  showing  the  due  publication 
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-of  such  notice,  must  be  filed  in  the  oflBce  of  the  county  clerk  of  the  county  to 
which  such  place  of  business  is  changed.  From  the  time  of  filing  such  papers, 
the  place  of  business  of  such  corporation  is. deemed  to  have  been  changed  to 
such  county.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  ef- 
fect July  1,  1901.] 

That  it  IB  the  daty  of  erery  corporation  to  have  an  office  and  a  principal  place  of  basi- 
.neaa,  see  Chapman  t.  Doray,  89  Cal.  52. 
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AETICLB  I. 

STOCK  AND  STOCKHOLDERS. 

Sec  822.  Uabilities  of  stockholdera— They  may  be  released,  when. 

Sec.  823.  Certificates,  how  and  when  issued. 

Sec.  824.  Transfer  of  shares. 

Sec.  825.  Transfer  of  shares  held  by  married  women,  etc^DiTideuds  payable  to  mar- 
ried women.. 

Sec.  326.  Nonresident  stockholders— Bonds. 

Sec.  327.  Contracts  to  relieve  directors  Toid. 

Sec.  328.  Salt  to  obtain  duplicate  of  lost  or  destroyed  certificate. 

322.  Liabilities  of  stockholders — They  may  be  released,  when. 

Sec.  322.  Each  stockholder  of  a  corporation  is  individually  and  personally 
liable  for  such  proportion  of  all  its  debts  and  liabilities  contracted  or  incurred 
during  the  time  he  was  a  stockholder  as  the  amount  of  stock  or  shares  owned  by 
him  bears  to  the  whole  of  the  subscribed  capital  stock  or  shares  of  the  corpora- 
tion. Any  creditor  of  the  corporation  may  institute  joint  or  several  actions 
against  any  of  its  stockholders^  for  the  proportion  of  his  claim  payable  by  each, 
4md  in  such  action  the  court  must  ascertain  the  proportion  of  the  claim  or  debt 
for  which  each  defendant  is  liable,  and  a  several  judgment  must  be  rendered 
against  each,  in  conformity  therewith.  If  any  stockholder  pays  his  proportion 
of  any  debt  due  from  the  corporation,  incurred  while  he  was  such  stockholder, 
he  is  relieved  from  any  further  personal  liability  for  such  debt,  and  if  an  action 
has  been  brought  against  him  upon  such  debt,  it  must  be  dismissed,  as  to  him, 
upon  his  paying  the  costs,  or  such  proportion  thereof  as  may  be  properly  charge- 
able against  him.  The  liability  of  each  stockholder  is  determined  by  the  amount 
of  stock  or  shares  owned  by  him  at  the  time  the  debt  or  liability  was  incurred; 
and  such  liability  is  not  released  by  any  subsequent  transfer  of  stock.  The  term 
stockholder,  as  used  in  this  section,  applies  not  only  to  such  persons  as  appear 
by  the  books  of  the  corporation  to  be  such,  but  also  to  every  equitable  owner  of 
stocky  although  the  same  appears  on  the  books  in  the  name  of  another;  and  also 
to  every  person  who  has  advanced  the  installments  or  purchase  money  of  stock 
m  the  name  of  a  minor,  so  long  as  the  latter  remains  a  minor;  and  also  to  every 
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guardian,  or  other  trustee,  who  voluntarily  invests  any  trust  funds  in  the  stock. 
Trust  funds  in  the  hands  of  a  guardian,  or  trustee,  are  not  liable  under  the  pro- 
visions of  this  section,  by  reason  of  any  such  investment;  nor  must  the  person 
for  ^hose  benefit  the  investment  is  made  be  responsible  in  respect  to  the  stock 
until  he  becomes  competent  and  able  to  control  the  same;  but  the  responsibility 
of  the  guardian  or  trustee  making  the  investment  continues  until  that  period. 
Stock  held  as  collateral  security,  or  by  a  trustee,  or  in  any  other  representative 
capacity,  does  not  make  the  holder  thereof  a  stockholder  within  the  meaning  of 
this  section,  except  in  the  cases  above  mentioned,  so  as  to  charge  him  with  any 
proportion  of  the  debts  or  liabilities  of  the  corporation;  but  the  pledgor,  or  per- 
son or  estate  represented,  is  to  be  deemed  the  stockholder,  as  respects  such  lia- 
bility. In  a  corporation  having  no  capital  stock,  each  member  is  individually 
and  personally  liable  for  an  equal  share  of  its  debts  and  liabilities,  and  similar 
actions  may  be  brought  against  him,  either  alone  or  jointly  with  other  members, 
to  enforce  such  liability  as  by  this  section  may  be  brought  against  one  or  more 
stockholders,  and  similar  judgments  may  be  rendered.  The  liability  of  each 
stockholder  of  a  corporation  formed  under  the  laws  of  any  other  state  or  territory 
of  the  United  States,  or  of  any  foreign  country,  and  doing  business  within  this 
state,  is  the  same  as  the  liability  of  a  stockholder  of  a  corporation  created  under 
the  constitution  and  laws  of  this  state.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  eflfect  July  1,  1901.] 


Iiiabllity  of  stockholdeni  when  forma- 
tion of  corporation  imperfect:  See  33  Am. 
St.  Rep.  l&i-186,  note.  Liability  of  stock- 
holders in  particular  cases:  See  37  Am.  St. 
Rep.  ie8-186,  note;  3  Am.  St.  Rep.  806-873, 
note. 

Actloiis  agrainst  stookholden  for  corpo- 
rate  debts:  See  43  Am.  Dec.  694-708,  note. 
Stockholder's  liability,  several  or  joint:  See 
49  Am.  Dec.  308-310.  note;  31  Am.  Dec. 
88-90,  note. 

Stock  as  collateral  security,  liability  of 
holder:  See  1  Am.  St.  Rep.  783,  784.  note. 

Defective  corporatioxi,  liability  of  mem- 
bers of,  as  partners:  See  29  Am.  St.  Rep. 
e02,  003,  note. 

Liability  of  stockholders  for  debts  of 
the  corporation  is  declared  in  constitution  of 
California  of  1879,  article  XII.  section  3. 
In  Kennedy  y.  California  Say.  Bank.  97  Cal. 
93.  33  Am.  St  Rep.  163,  it  is  said  that  the 
legal  eftect  of  this  constitutional  proylsion 
is  to  make  the  corporation  the  agent  of  its 
stockholders  to  make  contracts  and  incur 
liabilities  such  as  are  authorized  by  law  and 
by  the  articles  of  incorporation,  and  that, 
therefore,  the  action  authorised  by  this  sec- 
tion is  an  action  upon  contract  within  the 
meaning  of  section  537  of  the  Code  of  Civil 
Procedure,  relative  to  attachment.  That 
neither  the  old  nor  new  constitution  author- 
izes the  legislature  to  exempt  stockholders 
of  sayings  banks  from  liability,  see  McGow- 
an  y.  McDonald.  Ill  Cal.  57,  67;  52  Am.  St. 
Rep.  149.  In  the  consideration  of  statutes 
fixing  upon  stockholders  a  personal  liability 
for  the  debts  of  the  corporation,  there  is  a 
difference  of  opinion  in  regard  to  what  rule 
of  construction    ought    to  be  adopted.    Mr. 


Justice  Story,  in  Carver  r.  Bramtree  Mfg. 
Co.,  2  Story.  432,  favors  the  view  that  such 
statutes  are  remedial,  and  ought,  therefore, 
to  be  liberally  construed.  So,  also,  Freeland 
V.  McCullough,  1  Denio,  414;  43  Am.  Dec. 
686.  Other  cases  have  insisted  that  such 
statutes,  being  in  derogation  of  the  common 
law.  ought  to  be  strictly  construed:  Gray  v. 
Coffin,  9  Cush.  192;  Lowry  v.  Inman,  46  N. 
Y.  119;  Chase  v.  Lord,  77  N.  Y.  1;  Salt  Lake 
City  Nat.  Bank  v.  Hendrickson,  40  N.  J.  L. 
52;  Moyer  v.  Pennsylvania  Slate  Co.,  71  Pa. 
St.  293;  Mean's  Appeal.  85  Pa.  St.  75,  78. 
In  California  it  is  said  that  neither  a  strict 
nor  a  liberal  construction  is  to  be  adopted 
where  it  will  operate  to  defeat  the  obvious 
intent  of  the  statute,  but  that  it  should  be 
reasonably  construed:  Mokelumue  Hill  etc 
Co.  V.  Woodbury,  14  Cal.  265;  Davidson  v. 
Rankin,  34  Cal.  505.  This  is  the  view  pre- 
ferred by  Thompson's  Liability  of  Stockhold- 
ers, sec.  53.  That  the  legislature  has  power 
to  change  the  law  as  to  the  liability  of  stock- 
holders without  violating  the  provision  of 
the  constitution  of  the  United  States  prohib- 
iting the  impairment  of  the  obligation  of 
comtracts,  see  McGowan  v.  McDonald,  111 
Cal.  57;  52  Am.  St.  Rep.  149. 

A  special  statutory  remedy  giyen  by  the 
laws  of  another  state,  for  enforcing  the 
statutory  liability  of  the  stockholders  of  a 
corporation  organized  under  its  laws,  lim- 
its the  liability,  and  where  such  remedy  is 
not  afforded  by  the  laws  of  this  state,  the 
liability  of  the  stockholders  of  such  corpora- 
tion cannot  be  enforced  in  this  state  against 
resident  stockholders  thereof:  Russell  y.  Pa- 
cific Ry.  Co.,  118  Cal.  258.  But  for  case 
where  the  liability,  not  being    penal    in  its 
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natnre,  new  dependent  npon  remedies  pecu- 
liar to  the  state  creating  it,  action  by  judg- 
ment creditors  of  foreign  corporation  was 
permitted,  the  statute  of  the  state  creating 
the  corporation  being  the  measure  of  the  lia- 
bility, see  Ferguson  t.  Sherman,  110  Cal. 
160.  For  liability  of  stockholders  of  a  cor- 
poration engaged  in  the  business  of  distilling, 
for  payment  of  federal  taxes,  under  United 
States  ReTised  Statutes,  section  3251,  and 
the  rights  of  contribution  among  sharehold- 
ers, see  Wolters  t.  Henningsan,  114  Cal. 
433. 

Who  is  a  stockholder.— The   aboTe   sec- 
tion Tery  carefully  describes  who  are  to  be 
considered  stockholders  upon  whom  the  lia- 
bility for  the  debts  of  the  corporation  shall 
fall.    Mr.  Thompson  (Liability  of  Stockhold- 
ers, part  2),  enters  into  an  exhaustiTe  con- 
sideration   of    the   question,  and    concludes 
generally  that    to  render    one    liable  as  a 
stockholder  in  a  corporation  for  a  corporate 
debt,  by  Tirtue  of  a  statute  imposing  a  per- 
sonal  liability  upon  stockholders,  he  must 
either  have  entered  into   that  relation  by 
actual  contract  (section    105),  or  must,  by 
holding  himself  out  as  a  stockholder  and  as- 
suming to  act  as  such,  hare  estopped  him- 
self from  denying  that  he  is  a  stockholder 
as  against  the  corporation's  creditors  (sec- 
tion 160).    To  constitute  one  a  stockholder 
within  the  intent  of  the  code,  it  is  not  neces- 
sary that  the  shares  should  have  been  paid 
for  or  the  certificate  receiyed.    A  corporation 
may  give  credit  for  its  stock,  and  the  cer- 
tificate is  but  proof  of  property  which  may 
be  estabtished  without  it:  Mitchell  y.  Beck- 
man,  64  Cal.  117;   ChaiBn  y.  Cummings,  37 
Me.  76;  Chester  Glass  Oo.  y.  Dewey,  8  Am. 
Dec.  128;  Spear  y.  Crawford,  28  Am.  Dec. 
513;    In  re  South    Mountain    Consolidated 
Min.  Co.,  7  Saw.  80;  Hawes  y.  Anglo-Saxon 
etc.  O.,  101    Mass.  385;    111  Mass.    200; 
Burr  T.  Wilcox.  22  N.  Y.  551.    Where  the 
corporation  has  been  fully  formed,  but  the 
stock  not  diyided  nor  the  certificates  issued, 
the  members  are  tenants  in  common  of  the 
stock  and  are  liable:  Hawes  t.  Anglo-Saxon 
etc.  Co.,  101  Mass.  865;  111  Mass.  200.    The 
fact  that  one  has  subscribed  for  stock  in  the 
name  of  an  agent  does  not  exempt  him  from 
UabUity:  Burr  y.  Wilcox,  22  N.  Y.  651;  nor 
that  the  subscription   is  made   in  a  minor's 
name:  Castleman  y.  Holmes, 4  J.  J.  Marsh.  1; 
Roman  y.  Fry,  5  J.  J.  Marsh.  634.    Subscrib- 
ing for  shares  after  all  haye  been  taken  does 
not  make  one  liable    as  a  stockholder:   La- 
throp  y.  Kneeland,  46    Barb.    432.    Merely 
signing  an  agreement  to  take  stock  in  an  un- 
incorporated company  does    not  constitute 
one  a  stockholder  after  incorporation:  Mon- 
terey R.  R.  Co.  y.  Hildrcth.  53  Cal.  123; 
West  y.  Crawford,  80  Cal.  19;    see,  how- 
eyer,  San  Joaquin  etc.  C!o.  y.  Beecher,  101 
Cal.  70;  ante,  note  to  sec.  285;  Marysyille 
etc.  Co.  y.  Johnson,  109  Cal.  192;  50  Am.  St. 
Kep.  34  (where  the  corporation  on  its  or- 
ganisation included  in  its  articles  of  incor- 
poration a  business    not  agreed    upon,  the 
subscriber  is  not  bound  upon  his  preliminary 
agieement  of  subscription).    One  who  neyer 
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accepts,  but  refuses  to  accept,  any  stock  in 
a  corporation  is  not  a  stockholder,  eyen 
though  the  secretary  enters  his  name  on  the 
books  as  such:  Mudgett  y.  Horrell,  33  Cal. 
25.  But  the  transferee  may  be  chargeable 
with  knowledge  that  the  stock  has  been  put 
in  his  name  by  reason  of  his  official  relations 
with  the  bank:  O'Connor  y.  Witherby,  111 
Cal.  523.  One  who  holds  shares  as  collateral 
security,  the  certificates  standing  in  his  name, 
and  there  being  nothing  to  show  that  he 
is  not  the  absolute  owner,  must  answer  as 
such,  especially  if  he  acts  in  that  character: 
Holyoke  Bank.  y.  Bnrnham,  11  Cush.  188; 
Barre  National  Bank  y.  Hingham  Mfg.  Co., 
127  Mass.  563;  Griswold  y.  Seligman,  72 
Mo.  110.  Otherwise  where  the  real  relation 
of  the  holder  to  the  stock  is  apparent  from 
the  transfer-book:  Fisher  y.  Seligman,  7  Mo. 
App.  883. 

A  series  of  interesting  decisions  by  the 
highest  court  of  Missouri  and  of  the  United 
States  court,  terminating  in  opposing  adju- 
dications by  the  supreme  court  of  the  Uni- 
ted States  and  the  state  supreme  court,  haye 
been  rendered  recently  npon  the  liability  as 
a  stockholder  of  a  pledgee  of  stock  who 
yotcd  the  same  at  corporate  meetings.  The 
question  turned  upon  the  construction  of  a 
statute  of  Missouri  declaring  that  pledgees 
of  stock  were  not  liable  to  creditors.  In 
this  instance  the  pledgees  held  their  stock 
from  the  corporation  itself,  not  from  stock- 
holders. This  fact  was  deemed  by  the  state 
court  to  take  the  case  out  of  the  statute, 
and  to  render  liable  these  pledgees  who  had 
conducted  themselyes  as  stockholders.  The 
federal  courts  entertained  different  yiews, 
deciding  that  the  defendants  were  within 
the  protection  of  the  statute.  The  decisions 
are:  Griswold  y.  Seligman,  72  Mo.  110; 
Fisher  y.  Seligman,  75  Mo.  1;  and  Burgess 
y.  Seligman.  107  U.  S.  20. 

In  general,  that  pledgee  of  stock  is  not 
personally  liable  for  debts  of  the  corpora- 
tion, see  Borland  y.  Neyada  Bank,  99  Cal. 
80,  37  Am.  St.  Rep.  32,  where  it  was  held 
that  deposit  of  stock  with  creditor  without 
express- agreement  is  presumptively  intended 
as  collateral  security,  rather  than  a  sale  or 
payment  of  the  indebtedness. 

Measure  and  nature  of  liability.— The 
liability  of  the  stockholder  for  the  corporal  j' 
debts  is  primary  and  original,  and  not  that 
of  a  guarantor  or  surety:  Mokelumne  Hill 
etc.  Co.  y.  Woodbury,  14  Oal.  285;  Davidson 
y.  Rankin,  34  Cal.  503;  Young  v.  Rosen- 
baum,  39  Oal.  846;  Sonoma  Valley  Bank  y. 
Hill,  59  Cal.  107;  Faymonville  v.  McCiil- 
lough,  59  Cal.  285;  Mitchell  v.  Beckman,  04 
Cal.  117;  Morrow  v.  Superior  Court,  84  Cal. 
383;  Fuller  y.  Ledden,  87  Dl.  310;  Todhunt-er 
y.  Randolph,  29  Ind.  275;  Perkins  y.  Sand- 
ers, 56  Miss.  733;  Flash  y.  Conn,  16  Fla. 
428;  26  Am.  Rep.  721;  Stewart  v.  Lay,  45 
Iowa,  604;  Hyman  v.  0)leman.  82  Cal.  660; 
16  Am.  St  Rep.  176;  Winona  Wagon  Co.  v. 
Bull,  108  Cal.  1.  Any  legislation  which 
should  attempt  to  limit  this  liability,  or  to 
postpone  it,  or  make  it  secondary  to  that  of 
the  corporation,  would  be  violating  article 
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XT  II.  section  3,  of  the  constitution  of  Cali- 
foruia  of  1879,  and  would  be  void:  Morrow 
V.  Superior  Court,  G4:  Cal.  383;  see,  also, 
French  v.  Teschemacher,  24  Oal.  518;  Lar- 
rabee  v.  Baldwin,  35  Cal.  155.  It  is  not  de- 
pendent or  contingent  upon  a  recovery 
against  the  corporation:  Davidson  t.  Kan- 
kin,  34  Cal.  503;  Young  v.  Rosrabaum,  39 
Cal.  646.  It  is  not  affected  by  the  fact  that 
the  debt  o/  the  corporation  is  secured  by 
mortgage  which  the  creditor  holds  and  is  nn- 
foreclosed:  Knowles  v.  Sandercock,  107  Cal. 
629,  641,  642.  The  corporation  does  not  rep- 
resent the  stockholders  in  respect  to  their 
liability,  and  cannot  bind  them  by  a  note 
subsequently  executed  in  consideration  of  a 
prior  liability  of  the  corporation,  for  which 
alone  the  stockholders  were  responsible: 
Winona  Wagon  Co.  v.  Bull,  108  Cal.  1.  Nor 
is  the  liability  affected  by  a  suspension  of 
the  remedy  against  the  corporation:  Young 
V.  Rosenbaum,  39  Cal.  646.  It  is  no  defense 
to  an  action  brought  against  a  stockholder 
to  recover  his  ratable  proportion  of  a  debt 
of  the  corporation,  that  property  of  the  cor- 
poration which  has  been  pledged  to  plaintiff 
remains  undisposed  of:  Sonoma  Valley  Bank 
▼.  Hill,  59  Cal.  107.  But  a  discharge  of  a 
part  of  the  debt  of  the  corporation  is  pro 
tanto  a  discharge  of  the  liability  of  the 
stockholder:  San  Jose  Sav.  Bank  v.  Pharis, 
58  Cal.  380.  Each  stockholder  has  a  several 
liability  proportionate  to  the  amount  of  his 
stock,  and  when  he  has  paid  his  portion  of 
the  debt  or  debts  of  the  corporation,  he  is 
freed  from  all  .liability,  and  has  no  cause  of 
action  against  other  stockholders  for  money 
so  paid:  Brown  v.  MerriU,  107  Cal.  446;  48 
4^m.  St.  Rep.  145.  As  between  themselves, 
the  corporation  is  the  principal  debtor,  and 
the  stockholders  the  sureties  or  guarantors: 
Prince  y.  Lynch,  38  Cal.  528;  99  Am.  Dec. 
427. 

The  above  section  permits  an  action,  joint 
or  several,  to  be  brought  against  the  stock- 
holders. Under  the  constitution  of  Califor- 
nia of  1879,  article  XIII,  section  3,  stock- 
holders in  a  corporation  organized  under  a 
statute  prior  to  the  code,  and  not  reorgan- 
ized under  its  provisions,  will  be  liable  in 
an  action  at  law  for  their  proportion  of  the 
corporate  debts:  Morrow  v.  Superior  Court, 
64  Cal.  383.  It  is  noticeable  that  this  pro- 
vision of  the  new  constitution  is  not  framed 
in  the  language  of  section  322  with  respect 
to  the  proportionate  liability  of  stockholders. 
The  section  makes  the  stockholder  liable 
only  for  his  proportion  of  each  debt;  the  new 
constitution  says  that  he  is  liable  for  such 
proportion  of  all  the  debts.  "All."  here, 
may,  and  perhaps  does,  mean  each;  oth- 
erwise the  word  "all"  is  superfluous.  Un- 
der the  act  of  1853  it  was  held  that  any  one 
creditor  whose  debt  is  sufficient  might  col- 
lect the  entire  amount  of  a  stockholder's 
liability  on  all  the  corporate  debts,  and  that 
the  payment  to  any  one  creditor  a  sum 
equal  to  the  stockholder's  proportion  of  the 
entire  corporate  indebtedness  would  release 
him  for  liability  to  other  corporate  creditors: 
Larrabee  T.  Baldwin,  36  Cal.  155.    The  lan- 


guage of  the  above  provisions  of  the  code 
and  constitution  indicate  a  different  inten- 
tion. 

The  liability  is  determined  by  the  holding 
of  stock  at  the  time  the  indebtedness  was  in- 
curred: Larrabee  v.  Baldwin,  35  Cal.  155; 
Fleeson  v.  Savage  Min.  Co.,  3  Nev.  157;  Jod- 
son  V.  Rossie  Galena  Co.,  38  Am.  Dec.  569; 
Moss  V.  Oakley,  2  Hill,  265;  Williams  v. 
Hanna,  40  Ind.  544;  Reeder  v.  Maranda.  G6 
Ind.  485;  Chesley  v.  Pierce,  32  N.  H.  388. 
Winona  Wagon  Co.  v.  Bull.  108  Cal.  1. 
Therefore,  a  payment  by  a  stockholder  of  a 
proportionate  share  of  the  corporation's  in- 
debtedness which  accrued  before  he  pur- 
chased his  stock  is  a  voluntary  payment: 
Danielson  ▼.  Yoakum.  116  Cal.  382.  Stock- 
holders who  are  creditors  of  the  corporation 
may  have  the  benefit  of  the  statute  against 
other  stockholders:  Brown  v.  Merrill.  107 
Cal.  446;  48  Am.  St.  Rep.  145;  Knowles  v. 
Sandercock,  107  Cal.  620.  These  cases  were 
all  decided  upon  a  construction  of  the  stat- 
utes or  charters  under  which  the  corpora- 
tions existed. 

Actions  on  contract  of  subscription  to 
the  capital  stock.— In  the  following  cases 
cited  such  contracts  were  construed:  As  to 
the  maturity  of  the  subscription:  West  v. 
Crawford,  80  Cal.  19  (liability  fixed  by  fact 
that  the  company  is  legally  incorporated); 
Mary svi lie  etc.  Co.  v.  Johnson,  03  Cal.  538; 
27  Am.  St.  Rep.  215  (contract  inchoate  until 
accepted  by  the  incorporation  of  the  com- 
pany). As  to  conditional  subscriptions: 
California  Southern  Hotel  Co.  v.  Russell,  88 
Cal.  277  (no  liability  until  condition  prece- 
dent to  the  organization  is  complied  with); 
Jefferson  v.  Hewitt,  95  Cal.  535  (subscription 
for  railroad  shares;  incorrect  statements  to 
subscribers  as  to  time  of  completion  of  the 
road  do  not  render  a  subscription  made  upon 
faith  of  them  voidable).  As  to  waiver  of 
nonperformance  of  Conditions  by  voluntary 
and  intentional  acquiescence  in  the  incorpo- 
ration of  the  company,  see  California  South- 
ern Hotel  Co.  V.  Callender,  96  Cal.  120. 

The  agreement  is  to  be  construed  accord- 
ing to  the  evident  intention  of  the  parties; 
the  corporation  may  therefore  enforce  the 
agpeenii'nt,  although  it  is  not  named  there- 
in as  the  promisee:  Marysville  etc.  Co.  v. 
Johnson.  93  Cal.  538;  27  Am.  St.  Rep.  215; 
and  although  the  agreement  makes  the  sub- 
scriptions payable  to  a  person  designated  as 
agent:  San  Joaquin  etc.  Co.  v.  West,  94  Cal. 
399.  Such  agent  may,  however,  sue  in  his 
own  name  as  trustee  of  an  express  trust'*: 
West  V.  Crawford.  80  Cal.  19. 

As  to  pleading  in  such  actions,  see  Marys- 
ville etc.  Co.  V.  Johnson,  93  Cal.  538;  27  Am. 
St.  Rep.  215;  Ryan  v.  Jacques,  103  Cal.  280. 

As  to  the  right  of  judgment  creditors  of 
the  corporation  to  enforce  the  contract  of 
subscription  in  equity  by  "creditor's  bill.** 
after  exhaustion  of  legal  remedies  against 
the  corporation:  The  right  does  not  depend 
upon  the  exhaustion  of  legal  remedies 
against  the  stockholders:  Potter  v.  Dear.  95 
Cal.  578;  nor  upon  the  insolvency  of  stock- 
holders not  joined  as  defendants:  Potter  v. 
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Dptir,  95  Cal.  578.  The  action  may  be  for 
the  benefit  of  all  creditors  who  may  desire 
to  come  in  and  be  made  parties:  Baines  v. 
Babcock,  95  Cal.  581;  29  Am.  St.  Rep.  158; 
As  the  linl)ility  of  each  stockholder  upon  bis 
subscription  is  several,  it  is  not  necessary  that 
all  the  stockholders  be  made  parties  defend- 
ant: Baines  ▼.  Babcock,  05  Cal.  581;  29  Am. 
St.  Rep.  158.  The  corporation  is  not  an  in- 
dispensable party;  objection  to  its  nonjoinder 
is  waived  if  not  taken  by  demurrer  or  an- 
swer: Potter  T.  Dear,  95  Cal.  578.  As  to 
sufticient  proof  of  exhaustion  of  legal  reme- 
dies against  the  corporation,  see  Baines  v. 
Babcock,  95  Cal.  581;  29  Am.  St.  Rep.  158; 
as  to  sufficiency  of  the  complaint:  Tatum  v. 
Rosenthal,  95  Cal.  129.  The  judgment 
4igainst  the  corporation  is  conclusive  against 
the  stockholders:  Tatum  v.  Rosenthal,  95 
Cal.  129;  Baines  v.  OJabcock,  95  Cal.  581;  29 
Am.  St  Rep.  158;  and  return  of  the  execu- 
tion unsatisfied  is  conclusive  as  to  the  cred- 
itor's exhaustion  of  his  legal  remedy:  Baines 
T.  Babcock,  95  Cal.  581;  29  Am.  St.  Rep. 
158.  Stockholder  in  whose  name  the  stock 
stands  on  the  books  of  the  corporation  is  liar 
ble,  though  in  reality  he  is  only  the  agent  fo^r 
the  real  owners:  Baines  v.  Babcock,  95  Cal. 
581;  29  Am.  St.  Rep.  158. 

As  to  complaint  in  actions  under  this  sec- 
tion, see  Bidwell  v.  Babcock,  87  Cal.  29; 
Knowles  v.  Sandercock,  107  Cal.  029;  Wino- 
na Wagon  Co.  v.  Bull,  108  Cal.  1.  An  aver- 
ment of  the  total  number  of  subscribed 
shares  is  essential:  Bidwell  v.  Babcock,  87 
Cal.  29;  Roebling's  Sons  Co.  t.  Butler,  112 
Cal.  077.  As  to  evidence  to  prove  the  debt, 
see  McGowan  v.  McDonald,  1}1  Cal.  57;  52 
Am.  St.  Rep.  149  (since  corporation  is  agent 
of  its  stockholders  to  incur  liabilities,  decla* 
rations  of  corporation  within  scope  of  its 
Agency  are  admissible;  pass-books  of  depos- 
itors in  a  savings  bank  admissible  to  prove 
indebtedness  of  the  bank  to  the  depositors). 

As  to  evidence  to  show  who  are  stock- 
holders, see  Evans  v.  Bailey,  66  Cal.  112; 
Knowles  v.  Sandercock,  107  Cal.  629  (burden 
of  proof  on  creditor  to  prove  the  amount  of 
stock  outstanding;  what  is  sufficient  proof); 
same  case  as  to  liability  of  stockholders  for 
interest  on  a  claim  for  money  loaned  and 
expended  for  the  corporation. 

As  to  contribution  in  behalf  of  stockhold- 
er paying  his  own  and  another  stockholder's 
share  of  the  debts,  and  his  subrogation  to 
the  rights  of  the  creditor,  see  Redington  v. 
Cornwall,  90  Cal.  49;  Richter  y.  Bjenningsan, 
110  Cal.  530. 

An  action  by  stockholders  against  other 
stockholders  of  the  corporation,  to  enforce 
their  liability  to  contribute  to  the  payment 
of  a  note  upon  which  the  plaintiffs  were 
sureties,  and  which  they  hape  paid,  does  not 
arise  out  of  the  relation  of  surety,  but  is  a 
statutory  action  to  enforce  the  liability  to 
them  of  the  stockholders  as  principal  debt- 
ors: Myers  v.  Sierra  Valley  etc.  Assn.,  122 
Cal.  660.  The  holder  of  the  paid  note  had 
no  right  or  remedy  which  required  the  in- 
terposition of  equity  to  invest  the  sureties 
therewith,  or  to  entitle  them  to  be  subro- 


gated thereto;  and  equity  has  no  jurisdic- 
tion of  an  action  by  them  to  enforce  th« 
liability  of  the  other  stockholders  to  them; 
but  the  sureties,  upon  payment  of  the  note, 
had  their  action  in  assunjpsit,  as  sureties, 
directly  against  the  stockholders  as  prin- 
cipals: Myers  v.  Sierra  Valley  etc.  Assn., 
122  Cal.  669. 

The  action  against  the  stockholder  author- 
ized by  section  322  does  not  exclude  the  equi- 
table remedy  to  enforce  the  payment  of 
unpaid  assessments  on  the  stock:  Harmon 
V.  Page,  62  Cal.  448;  Baines  v.  Babcock,  95 
Cal.  581;  29  Am.  St.  Rep.  158;  but  other- 
wise in  the  case  of  mining  corporations:  In 
re  South  Mt.  M.  Co.,  7  Saw.  30;  8  Saw.  366. 

Belease  from  liability.— A  release  of  the 
corporation  by  the  creditor  releases  th© 
stockholders:  Prince  v.  Lynch,  38  Cal.  538, 
per  Crockett,*  J.  And  the  same  case  holds 
that  where  a  creditor  of  a  corporation^,  by 
an  instrument  under  seal,  releases  a  stock- 
holder from  all  personal  liability  for  his  debt, 
he  thereby  discharges  the  corporation  and 
other  stockholders  to  the  same  extent  as 
the  one  to  whom  the  release  is  executed. 
The  release  of  a  stockholder  oy  the  corpora- 
tion is  of  no'  avail  as  against  a  creditor: 
Thompson's  Liability  of  Stockholders,  sec. 
201  et  seq.  A  part  satisfaction  of  the  debt 
due  the  corporation  is  pro  tanto  a  discharge 
of  the  stockholder:  San  Jose  Sav.  Bank  v. 
Pharis,  58  Cal.  380;  whatever  satisfies  or 
extinguishes  the  debt  as  to  the  corporation 
extinguishes  also  the  liability  of  the  stock- 
holder: Young  .T.  Rosenbaum,  39  Cal.  654; 
San  Jose  Sav.  Bank  v.  Pharis,  58  Cal.  380. 
But  it  is  no  defense  for  a  stockholder  that 
the  plaintiff  holds  undisposed  of  property 
pledged  to  him  by  the  corporation  to  secure 
the  debt:  Sonoma  Valley  Bank  v.  Hill,  59 
Cal.  107.  A  complaint  setting  out  original 
indebtedness  of  the  corporation  to  the  plain- 
tiff, and  a  subsequent  account  stated,  for 
the  purpose  of  showing  that  the  original  debt 
was  reduced  by  agreement,  is  not  demurra- 
ble; the  cause  of  action  is  on  the  original  in- 
debtedness, the  stockholder  being  at  liberty 
to  repudiate  the  reduction,  if  he  aees  fit, 
and  also  at  liberty  to  assail  the  original  in- 
debtedness: Partridge  v.  Butler,  113  Cal. 
326. 

A  stockholder's  privilege  to  pay  a  corpo- 
rate debt  in  discharge  of  his  own  liability 
applies  only  to  his  statutory  liability  to 
creditors  of  the  corporation,  and  does  not 
extend  to  his  liability  upon  an  unpaid  sub- 
scription to  the  stock:  Welch  v.  Sargent,  127 
Cal.  72. 

Escaping  liability  by  transferring 
stock.--The  following  rule  in  regard  to  the 
devestiture  of  liability  by  a  transfer  of  one's 
shares  is  given  by  Thompson's  Liability  of 
Stockholders,  section  217:  "A  transfer  of 
shares,  not  perfected  as  required  by  the 
charter,  statutes,  articles  of  association,  or 
deed  of  settlement  governing  the  corporation 
or  company,  though  valid  between  the  par- 
ties, does  not  in  general  devest  the  trans- 
ferrer of  his  liability  as  a  stockholder  to 
creditors."    And  that  author,  in  discussing 
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the  proposition,  cites  many  English  and 
American  cases  illustrating  the  various  cir- 
cumstances under  which  the  question  might 
arise:  See  Moore  t.  Boyd,  74  Oal.  107, 
questioning  the  /ipplication  of  the  rule  in 
this  state.  See,  also,  National  etc.  Co.  y. 
Story  etc.  Co.,  Ill  Cal.  531,  that  a  stock- 
holder in  an  insolyent  corporation  cannot 
avoid  his  liability  for  an  unpaid  subscription 


to  stock  by  a  transfer  of  the  stock  without 
consideration  to  an  insolvent  person  to  avoid 
Uability  to  creditors. 

Mining  corporationt.-- This  section  does 
not  give  authority  for  personal  action  against 
stockholders  in  mining  corporations  for  un- 
paid assessments  of  stock:  In  re  South  Mt. 
M.  Co.^  7  Saw.  30;  8  Saw.  3eC. 


323.  Certificates,  how  and  when  issued. 

Sec.  323.  All  corporations  for  profit  must  issue  certificates  for  stock  when 
fully  paid  up,  signed  by  the  president  and  secretary,  and  may  provide,  in  their 
by-laws,  for  issuing  certificates  prior  to  full  payment,  under  such  restrictions  and 
for  such  purposes  as  their  by-laws  may  provide,  but  any  certificate  issued  prior 
to  full  payment  must  show  on  its  face  what  amount  has  been  paid  thereon. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


Issuance  of  certlfleates  unnacsssary  to 

constitute  subscribers  stockholders:  San  Joa- 
quin etc.  (?o.  V.  Beecher,  101  Cal.  70.  That 
stockholders  may  ratify  an  unauthorized 
issuance  of  certificates,  see  Green  t.  Abie- 
tine  Medical  Co.,  93  Cal.  322,  330;  citing 
Morawetz  on  Corporations,  sec.  290.    That 


issuance  of  certificate  is  not  essential  to  the 
ownership  of  stock,  see  California  etc.  Hotel 
Co.  T.  Callend^r,  94  Cal.  120.  127;  28  Am. 
St.  Rep.  99.  Contract  for  sale  of  reaerved 
stock  below  par  not  unlawful,  and  not  in 
Tiolation  of  this  section:  Green  t.  Abietine 
Medical  Co.,  96  Cal.  322. 


324.  Transfer  of  shares. 

Sec.  324.  Whenever  the  capital  stock  of  any  corporation  is  .divided  into 
shares,  and  certificates  therefor  are  issued,  such  shares  of  stock,  ex<^ept  as  herein- 
after provided,  are  personal  property,  and  may  be  transferred  by  indorsement 
by  the  signature  of  the  proprietor,  his  agent,  attorney,  or  legal  representative, 
and  the  delivery  of  the  certificate;  but  such  transfer  ifi  not  valid,  except  as  to  the 
parties  thereto,  until  the  same  is  so  entered  upon  the  books  of  the  corporation  as 
to  show  the  names  of  the  parties  by  whom  and  to  whom  transferred,  the  number 
of  the  certificate,  the  number  or  designation  of  the  shares,  and  the  date  of  trans- 
fer; provided,  however,  that  any  corporation  organized  for,  or  engaged  in  the 
business  of  selling,  distributing,  supplying,  or  delivering  water  for  irrigation  pur- 
poses, or  for  domestic  use,  may  in  its  by-laws  provide  that  water  shall  only  be  so 
sold,  distributed,  supplied,  or  delivered  to  owners  of  its  capital  stock,  and  that 
such  stock  shall  be  appurtenant  to  certain  lands  when  the  same  are  described  in 
the  certificate  issued  therefor;  and  when  such  certificate  shall  be  so  issued,  aud 
a  certified  copy  of  such  by-law  recorded  in  the  office  of  the  county  recorder  in 
the  county  where  such  lands  arc  situated,  the  shares  of  stock  so  located  on  any 
land  shall  only  be  transferred  with  said  lands  and  shall  pass  as  an  appurtenance 
thereto.  [Amendment,  approved  March  26,  1895;  Stats.  1895,  p.  118;  in  effect 
sixty  days  from  March  26,  1895.] 


Transfer  of  shares  of  stock,  until  en- 
tered upon  the  books,  is  not  yalid  except  as 
between  transferrer  and  transferee:  Weston 
V.  Bear  River  etc.  Water  Co.,  5  Cal.  186;  63 
Am-  Dec.  117;  State  v.  Leete.  16  Nev.  242. 
But  it  seems  from  Weston  t.  Benr  River  etc. 
Water  Co.,  6  Oal.  425,  Naglee  v.  Pacific 
Wharf  Co.,  20  Cal.  533,  People  v.  Elmore, 
35  Cal.  653,  Parrott  v.  Byers,  40  Cal.  G14, 
Winter  v.  Belmont  Min.  Co.,  63  Cal.  428. 
that  a  transfer  not  so  entered  is  also  g  od 


as  to  persons  having  notice  of  it.  All  these 
deciaionSy  and  Brown  v.  San  Francisco  Gas- 
Hght  Co.,  68  Oal.  42B,  hold  that  as  between 
the  parties  the  certificate  passes  by  indorse- 
ment and  delivery.  That  certificates  of 
stock  indorsed  in  blank  by  owners  pass  by 
mere  delivery,  without  further  transfer  on 
the  books  of  the  corporation,  although  they 
are  not  negotiable  securities  in  the  com- 
mercial sense,  see  Graves  v.  Mono  Lake  etc. 
Min.  Co.,  81  Cal.  303.    The  signature  of  the 
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proprietor  or  his  attorney  or  legal  representa- 
tive is  necessary  to  effect  a  valid  transfer 
or  to  authorize  the  cancellation  of  the  cer- 
tificate: Tafft  V.  Presidio  etc.  R.  R.  Co.,  84 
Cal.  131;  18  Am.  St.  Rep.  166  (signature  by 
agent  does  not  justify  cancellation  of  prin- 
cipal's  stock;' corporation  is  not  exctised  by 
its  ignorance  of  the  agent's  fraud).  Trans- 
fer of  title  is  not  established  by  the  posses- 
sion of  the  certificate  after  the  death  of  the 
holder  by  a  firm  of  which  he  was  a  member, 
the  certificate  having  remained  unindorsed 
until  after  his  death:  NichoUs  v.  Rieid,  109 
Cal.  630.  While  it  has  been  expressly  de- 
clared by  the  supreme  court  of  California 
that  certificates  of  stock  are  not  negotiable 
securities  in  a  commercial  sense  (Atkins  v. 
Gamble,  42  Cal.  99;  and  later  Barstow  v. 
Savage  Min.  Co.,  64  Cal.  388;  49  Am.  Rep. 
705;  Sherwood  v.  Meadow  Valley  Min.  Co., 
50  Cal.  412),  it  has  been  held  more  recently 
that  the  bona  fide  purchaser  of  a  certificate 
from  the  apparent  owner  takes  the  same 
freed  from  the  defect  in  the  transferrer's 
title:  Winter  v.  Belmont  Min.  Co.,  53  Cal. 
428.  That  was  a  case  where  one  in  whose 
name  the  shares  stood  on  the  books  of  the 
corporation  indorsed  the  certificate  in  blank, 
and  delivered  it  to  a  vendee;  this  certificate 
was  stolen  from  the  vendee,  by  him  in 
whose  name  the  stock  was  still  standing,  and 
Bold  to  a  bona  fide  purchaser.  The  court 
pronounced  the  latter's  title  good,  notwith- 
standing the  Sherwood  v.  Meadow  Valley 
Min.  Co.  case,  where  an  opposite  conclusion 
was  reached  upon  substantially  the  same 
state  of  facts.  The  whole  matter  came  be- 
fore the  supreme  court  again  in  Barstow  v. 
Savage  Min.  Co.,  64  Cal.  388,  49  Am.  Rep. 
705,  and  after  reviewing  the  earlier  cases, 
disapproving  Winter  v.  Belmont  Min.  Co., 
53  Cal.  428,  they  say:  "In  conclusion,  then, 
we  are  of  opinion  and  decide  that  where 
stock  of  an  in(x>rporation  stands  on  the  books 
in  the  name  of  A,  and  the  stock  is  owned 
by  B,  and  the  certificate,  though  properly 
indorsed,  is  stolen  from  B  without  his  fault, 
the  thief  can  pass  no  title,  and  B  may  pur- 
sue his  property."  Where  the  owner  of 
shares  of  st«>ck  standing  in  his  name  on  the 
books  of  the  company  pledges  the  same  to 
secure  an  indebtedness,  giving  the  creditor 
a  power  of  attorney  to  have  the  stock  trans- 
ferred to  his  name,  the  interest  of  the  debtor 
in  such  stock  is  liable  to  sale  under  execu- 
tion by  a  third  person  in  any  event,  and 
that  if  the  pledgee  failed  to  transfer  the 
Ktock  on  the  company's  books,  or  notify  the 
purchaser  at  the  execution  of  the  pledgee's 
lien,  such  purchaser  would  take  the  stock 
freed  from  the  lien.  The  pledgee  is  in  no 
e^ent  entitled  to  an  injunction  to  prevent 
the  execution  sale:  Farmers'  Nat.  Bank  v. 
Wilson,  58  Cal.  600.  As  the  purchaser  takes 
subject  to  all  equities  in  favor  of  the  cor- 
poration, the  fact  that  he  did  not  know  of  a 
delinquent  assessment  at  the  time  of  de- 
manding the  transfer  does  not  afifect  the 
validity  of  the  assessment,  nor  the  liability 
of  the  stock  therefor:  Craig  v.  Hesperia  etc. 
Water  Co.,  113  Cal.  7;  54  Am.  St  Rep.  316. 


For  a  collection  of  the  authorities  upon  this 
question,  consult  Morawetz  on  Corporations, 
sees.  323-330;  and  for  a  discussion  of  the 
principles  involved,  see  2  Pom«roy'8  EquUy 
Jurisprudence,  sees.  708,  710.  The  word 
"trustee"  after  the  name  of  a  transferrer  is 
not  notice  of  secret  equities:  Brewster  v. 
Sime,  42  Cal.  139;  Thompson  v.  Toland,  48 
Cal.  99.  A  transfer  on  the  books  is  not 
essential  to  the  creation  of  a  valid  pledge, 
but  the  pledgee,  under  this  section,  has  a 
right  to  cause  a  proper  entry  of  the  trans- 
action to  be  entered  on  the  books  for  bis 
protection,  though  he  has  not  the  right  to 
devest  the  pledgor  of  the  rights  incident  to 
his  ownership,  by  surrender  and  cancellation 
of  the  pledged  *  certificate  and  the  issuance 
of  a  new  certificate  in  the  name  of  the 
ple<lgee.  An  injunction  will  lie  at  the  suit  of 
the  pledgor  to  prevent  such  transfer:  Spreck- 
els  v.  Nevada  Bank,  113  Cal.  272;  54  Am. 
St.  Rep.  2^8. 

Transfer  of  stock,  restrictions  in:  See 
34  Am.  St.  Rep.  209,  210,  note;  57  Am.  St. 
Rep.  379-396,  note. 

Compelling  transfer.— Mandamus  will  not 
lie  to  compel  the  corporation  to  enter  a  trans- 
fer upon  the  company's  books.  The  shar^ 
holder's  remedy  is  in  damar.es  for  the  re- 
fusal: Durham  v.  M.  S.  M.  O).,  9  Or.  41; 
Kimball  v.  Union  Water  Co..  44  Cal.  173; 
13  Am.  Rep.  167;  but  see  People  v.  Crockett, 
9  Cal.  112;  Sherwood  v.  Meadow  Min.  Co., 
50  Cal.  412,  where  the  appeal  was  from  an 
order  refusing  to  issue  the  writ.  It  seems 
to  have  been  admitted  there  that  the  man- 
damus was  the  proper  remedy  had  the  peti- 
tioner been  entitled  to  it.  And  in  Brown  v. 
San  Francisco  Gas-light  Co.,  58  Cal.  426, 
judgment  was  entered,  on  an  agreed  state- 
ment of  facts,  directing  the  company  to 
transfer  the  stock.  The  following  cases 
maintain  that  mandamus  is  not  the  remedy: 
Baker  v.  Marshall,  15  Minn.  177;  State  v. 
Rombauer,  46  Mo.  165;  Wilkinson  v.  Provi- 
dence Bank,  3  R.  I.  22;  Elliot  v.  Guerrero, 
12  Ncv.  106;  Stackpole  v.  Seymour,  127 
Mass.  104;  Mtirray  v.  Stevens,  110  Mass. 
95;  while  the  following  authorise  the  issu- 
ance of  the  writ:  Green  Mt.  T.  Co.  v.  Bulla, 
45  Ind.  1:  Campbell  v.  Morgan,  4  Bradw. 
105;  Townsend  v.  Mclvor,  2  S.  C.  25.  As 
a  general  rule,  where  a  corporation  refuses 
to  alYow  a  transfer  of  shares  upon  its  books, 
the  transferee  may  treat  this  as  a  conver- 
sion of  his  shares  by  the  company:  Baltimore 
Ry.  Co.  V.  Sowell.  35  Md.  238:  6  Am.  Rep. 
402;  Scripture  v.Francestown  S.Oo.,50  N.H. 
571;  Bank  of  America  v.  McNeil,  10  Bush. 
54;  West  Branch  etc.  CJo.'s  Appeal,  81  Pa. 
St.  19;  German  Building  Assn.  v.  Sendmeyer, 
50  Pa.  St.  67;  Protection  Life  Ins.  Co.  v. 
Osgood.  93  111.  00;  Tafft  v.  Presidio  etc.  R. 
R.  Co.,  84  Col.  131:18  Am.  St.  Rep.  166  (cor- 
poratiou  liable  for  conversion  of  stock  illegal- 
ly canceled);  Kimball  v.  Union  Water  Co., 
44  Cal.  173;  13  Am.  Rep.  157;  Fromm  v. 
Sierra  Nevada  etc.  Co.,  61  Cal.  629;  Ralston 
v.  Bank  of  California,  112  Cal.  208,  213. 
Delinquent  assessments  on  the  stock  are  no 
defense,  though  proof  of  them  is  admissible 
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as  affecting  the  ralne  of  the  stock:  Craig 
r.  Hosperia  etc.  Water  Co.,  113  Cal.  8;  54 
Am.  St.  Rep.  316.  Complaint  in  such  an 
action  should  allege  damage,  indorsement, 
and  delivery  of  the  certificate  to  plaintiff, 
or  that  it  was  presented  to  him,  and  a  de- 
mand for  a  new  certificate:  Edwards  v. 
Sonoma  Valley  Bank.  59  Cal.  136.  When 
corporation  should  execute  a  transfer  of 
stock:  Boone  on  Corporations,  sec.  122. 
Foreign  executor's  indorsement  and  delivery 
of  certificate  entitles  transferee  to  have 
transfer  made  on  the  company's  books: 
Brown  v.  San  Francisco  Gas-light  Co..  58 
Cal.  42G.  It  is  not  a  sufficient  excuse  for 
refusing  to  transfer  the  stock  that  the  as- 
signor was  indebted  to  the  (fompany,  unless 
the  company  had  a  lien  upon  the  stock  at 
the  time  of  the  transfer:  Pec^Ie  v.  Crockett, 
9  Cal.  112;  DriscoU  v.  West  Bradley  Mfg. 
Co.,  59  N.  y.  102;  Williams  v.  Lowe.  4  Neb. 
398;  Steamship  Co.  v.  Heron,  52  Pa.  St.  280; 
Farmers*  Bank  v.  Wasson.  48  Iowa,  340;  30 
Am.  Rep.  398;  Vansaud  v.  Middlesex  Co. 
Bank,  26  Conn.  144;  Byron  v.  Carter,  22  La. 
Ann.  98.  But  a  corporation  may  have  a  lien 
upon  the  shares  of  a  stockholder  for  his  debt 
if  the  by-laws  expressly  provide  so.  And 
whether  it  is  competent  for  the  stockholders 
to  adopt  such  a  by-law  depends,  it  seems, 
upon  the  charter.  For  valuable  discussions 
of  this  subject,  see  Pendergast  v.  Bank  of 
Stockton,  2  Saw.  108,  upholding  the  cor- 
poration's power  to  pass'  a  by-law  making 
the  payment  of  the  stockholder's  debt  a 
condition  precedent  to  the  transfer  of  his 
stock  upon  the  books,  and  DriscoU  v.  West 
Bradley  Mfg.  Co.,  59  N.  Y.  102,  assenting 
the  contrary,  especially  where  the  rights  of 
a  bona  fide  purchaser  without  notice  of  the 
by-law  are  concerned.  Morawetz  on  Cor- 
porations, sections  332-336,  has  a  complete 
collection  of  the  authorities  on  the  question. 
So,  also,  Boone  on  Corporations,  sec.  124. 
As  to  lien  of  corporation  on  shares  of  stock 
for  advances  to  the  stockholders,  see  Jennings 
V.  Bank  of  California,  79  Cal.  323;  12  Am. 
St.  Rop.  145.  In  this  case,  a  condition  in 
the  certificate  of  stock  of  a  bank  that  no 
transfer  should  be  made  upon  the  books 
until  after  payment  of  all  indebtedness  of 
the  stockholder  to  the  bank,  and  subsequent 
borrowing  of  money  by  the  stockholder, 
created  an  equitable  lien  depending  not  on 
by-law  or  usage  but  on  implied  contract; 
and  the  assignee  of  the  certificate,  it  was 


heldj  stood  in  no  better  position  than  his 
assignor.  See,  also,  Ralston  v.  Bank  of  Cali- 
fornia, 112  Cal.  208,  that  if  the  bank  trans- 
fers its  claim  of  indebtedness  against  the 
stockholder,  it  loses  its  lien,  and  on  refusal 
then  to  transfer  the  stock,  becomes  liable 
for  conversion  of  the  stock. 

The  lien  for  delinquent  assessments  is  not 
a  lien  upon  the  certificates.  The  corporation 
has  no  right  to  prevent  a  transfer  of  certif- 
icates on  account  of  such  delinquent  assess- 
ments. The  shares  remain  subject  to  the 
lien,  and  the  corporation  can  enforce  the 
assessment  upon  the  shares,  no  matter  how 
many  transfers  have  been  made  subsequent 
to  the  assessment:  Craig  v.  Hesperia  etc. 
Water  Co.,  113  Cal.  7;  54  Am.  St  Rep.  316. 

In  an  action  to  determine  the  ownership  of 
shares  of  stock,  the  corporation  and  pur- 
chaser with  notice  are  proper  parties  de- 
fendant: Johnson  v.  Kirby.  65  Cal.  482,  486. 
In  an  action  to  compel  transfer  of  stock 
sold  under  foreclosure  of  a  mortgage  there- 
on, the  mortgagor  is  not  a  necessary  party. 
If  it  appears  that  he  is  a  proper  party,  he 
may  be  brought  in  under  section  380  of  the 
Code  of  Civil  Procedure:  Tregear  v.  Eti wan- 
da  Water  Co.,  76  Cal.  538;  9  Am.  St.  Rep. 
245;  and  see  infra. 

Contract  to  purchase  stock.— One  who 
contracts  to  purchase  stock  at  a  given  date 
must  take  it  at  the  time  indicated  in  his  con- 
tract cum  onere,  and  upon  his  failure  so  to 
do  is  liable  for  assessments  levied  after  his 
breach  of  the  contract:  Gay  v.  Dare,  103 
Cal.  4o4. 

Enjoininfj^  transfer.— Transfer  by  pledgee 
of  stock,  where  the  dividends  thereon  have 
equaled  the  indebtedness,  will  be  enjoined: 
Smith  V.  '49  and  '56  Quartz  Min.  Co..  14 
Cal.  242.  So.  also,  where  a  transfer  is  made 
to  fraudulently  control  an  election,  the  vot- 
ing the  stock  will  be  enjoined:  Webb  v. 
Ridgely,  36  Md.  364. 

A  by-law  imposing  a  lien  on  stock, 
seeking  to  charge  the  same  therewith  in  the 
hands  of  bona  fide  purchasers,  is  in  conflict 
with  this  section,  and  not  enforceable:  Anglo- 
Califomian  Bank  v.  Grangers'  Bank,  63  Cal. 
359;  see  supra,  under  "Compelling  Transfer." 
In  this  case  no  condition  was  embodied  in 
the  certificate,  and  the  by-law  relied  upon 
was  not  referred  to  therein  or  printed  there- 
on: Jennings  v.  Bank  of  California,  79  Cal. 
323,  331;  12  Am.  St.  Rep.  145. 


325.  Transfer  of  shares  held  by  married  women,  eto. — ^Dividends  payable  to  mar- 
ried women. 
Sec.  325.  Shares  of  stock  in  corporations  standing  on  the  books  of  the  cor- 
poration in  the  name  of  a  married  woman  may  be  transferred  by  her,  her  agent 
or  attorney,  without  the  signature  of  her  husband,  and  in  the  same  manner  as  if 
such  married  woman  were  a  feme  sole.  All  dividends  payable  upon  any  of  such 
shares  of  stock  may  be  paid  to  her,  lier  agent  or  attorney,  in  the  same  manner  as 
if  she  were  unmarried;  and  any  proxy  or  power  given  by  her,  touching  any  of  such 
shares,  is  valid  and  binding,  and  neither  it  nor  any  receipt  for  dividends  need  be 
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signed  by  her  husband.     [Commissioners^   Amendment,   approved   March   16, 
1901;  took  eflEect  July  1,  1901.] 

326.  Nonresident  stockholders — Bonds. 

Sec.  326.  When  the  shares  of  stock  in  a  corporation  are  owned  by  parties 
residing  out  of  the  state,  the  president,  secretary,  or  directors  of  the  corpora- 
tion, before  entering  any  transfer  of  the  shares  on  its  books,  or  issuing  a  certifi- 
cate therefor  to  the  transferee,  may  require  from  the  attorney  or  agent  of  the 
nonresident  owner,  or  from  the  person  claiming  under  the  transfer,  an  aflBdavit 
or  other  evidence  that  the  nonresident  owner  was  alive  at  the  date  of  the  trans- 
fer, and  if  such  aflSdavit  or  other  satisfactory  evidence  be  not  furnished,  may 
require  from  the  attorney,  agent,  or  claimant  a  bond  of  indemnity,  with  two 
sureties,  satisfactory  to  the  officers  of  the  corporation;  or,  if  not  so  satisfactory, 
then  one  approved  by  a  judge  of  the  superior  court  of  the  county  in  which  the 
principal  office  of  the  corporation  is  situated,  conditioned  to  protect  the  corpo- 
ration against  any  liability  to  the  legal  representatives  of  the  owner  of  the  shares 
in  case  of  his  or  her  death  before  the  transfer;  and  if  such  affidavit  or  other  evi- 
dence or  bond  be  not  furnished  when  required  as  herein  provided,  neither  the 
corporation  nor  any  officer  thereof  shall  be  liable  for  refusing  to  enter  the  trans- 
fer on  the  books  of  the  corporation.  [Amendment,  approved  February  16,  1883; 
Statutes  and  Amendments  1883,  4;  took  effect  immediately.] 

Stock  owned  by  foreigpi  resident  may  chaser  to  a  transfer  of  the  stock  upon  the 
be  sold  by  his  executor  and  the  certificate  corporation's  books:  Brown  v.  San  Francisco 
indorsed  by  the  executor  entitles  the  pur-     Gas-light  Co.,  58  Cal.  426. 

327.  Contracts  to  relieve  direotors  void. 

Sec.  327.  Any  contract  or  contracts,  verbal  or  written,  hereafter  made  where- 
by it  is  sought  directly  or  indirectly  to  relieve  any  director  or  trustee  of  any  cor- 
poration or  joint-stock  association  from  any  liability  imposed  by  section  three 
of  article  XII  of  the  constitution  of  California,  are  hereby  declared  to  be  and 
shall  be  null  and  void.  [New  section,  approved  April  12,  1880;  Amendments 
1880,  9  (Ban.  ed.  202) ;  took  effect  immediately.] 

328.  Suit  to  obtain  duplicate  of  lost  or  destroyed  certificate. 

Sec.  328.  Whenever  a  certificate  of  stock  or  of  shares  in  a  corporation  organ- 
ized under  the  laws  of  this  state  has  been  lost  or  destroyed,  the  owner  thereof 
may  bring  an  action  against  such  corporation  in  the  superior  court  of  the  county 
in  which  is  located  its  principal  place  of  business,  for  the  purpose  of  obtaining  a 
new  or  duplicate  certificate.  If  by  the  books  of  the  corporation  the  stock  stands 
in  the  name  of  a  person  other  than  the  plaintiff,  or  if  by  such  books  it  appears 
that  some  other  person  claims  or  has  some  right,  title,  or  interest  in,  or  lien  upon, 
such  stock,  all  such  persons  must  be  made  parties  defendant  with  the  corpora- 
tion. Summons  must  be  issued  and  served  as  in  other  civil  actions,  and  in  addi- 
tion thereto,  the  court  must  direct  its  clerk  to  issue  and  cause  to  be  published, 
at  least  once  a  week  for  four  successive  weeks,  in  some  newspaper  published  in 
the  county,  a  notice  setting  forth  the  pendency  of  the  action,  the  names  of  the 
parties  thereto,  the  court  in  which  it  is  pending,  the  name  of  the  corporation 
issuing  the  stock,  the  number  of  the  certificate  and  the  number  of  the  shares, 
the  name  of  the  person  mentioned  as  stockholder  in  the  certificate,  and  notifying 
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all  persons  claiming  said  shares,  or  any  of  them,  or  any  interest  or  lien  therein 
or  thereon,  to  be  and  appear  before  the  court  at  a  time  and  place  to  be  designated 
in  the  notice  not  less  than  thirty  days  from  the  first  publication  thereof,  then 
and  there  to  show  cause  why  a  new  certificate  should  not  be  directed  to  be  issued 
to  the  plaintiff,  and  to  set  forth  their  rights  in  or  claim  to  such  shares.  If  any- 
one appears  and  answers  or  intervenes  in  the  action,  it  must  proceed  to  trial  as 
in  other  civil  cases,  and  the  court  must  enter  such  judgment  as  from  the  facts 
established  may  be  proper;  but  if  no  one  appears  within  the  time  designated  in 
such,  notice,  nor  within  the  time  allowed  by  law  after  the  service  of  such  sum- 
mons, the  court  must  hear  such  evidence  as  may  be  offered  in  support  of  the  al- 
legations of  the  complaint,  and  make  and  file  its  decision  thereon,  and  thereupon 
may  enter  its  judgment  canceling  the  lost  or  destroyed  certificate  and  directing 
the  corporation,  upon  payment  to  it  of  all  costs  incurred  by  it  in  the  premises 
and  without  costs  against  the  corporation,  to  issue  to  the  plaintiff  a  new  or  dup- 
licate certificate.  After  the  issuing  of  a  new  certificate  by  the  corporation  pur- 
suant to  any  judgment  in  such  action,  no  action  can  ever  be  maintained  by  any 
person  against  the  corporation  in  reference  to  said  lost  or  destroyed  certificate  or 
the  shares  represented  thereby,  and  thereafter  any  such  action  is  forever  barred 
as  against  the  corporation.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

Oomnilssioners'  note.— "This  section  has  412;  Barstow  ▼.  SaTage    Min.  Co.,  64   Cal. 

been  deyised  with  a  yiew  of  enabling  per-  388;    49  Am.  Rep.    705.    The    owner  of   a 

sons  who  have  lost  certificates  of  stock  to  stolen  certificate    may  maintain    an  action 

procure  new  certificates  in  lieu  thereof,  and  against  the  corporation  and  the  person  hold- 
to  that  end  to  aathorize  such  proceedings  as   .  iug  stolen  scrip  to  establish  his  right  to  it: 

will  result  in  giving  adequate  notice  to  any  Wells  v.  Smith,  7  Abb.  Pr.  261. 

possible  adverse  claimants  of  the  stock,  and  Whore  a  certificate  of  stock  has  been  lost, 

relieve  the  corporation  issuing  a  new  certifi-  the  corporation  issues  a  new  one  at  its  peril: 

cate,  in  pursuance  of  the  judgment,  from  all  Greenleaf  v.  Ludington,  15  Wis.  558;  82  Am. 

liability."  Dec.  698;  Cleveland  etc.  Co.  v.  Robbins,  35 

On    lost    certiflcates    of    stock:  See    2  Ohio  St.  483;  and  it  may  require  a  bond  of 

Thompson  on  Corporations,  sees.  2044,  2516-  indemnity  before  doing  so:  Guilford  v.  West- 

2525.    Mr.  Thompson  questions  the  constitu-  em  Union  Tel.  Co.,  43  Minn.  434;  Galveston 

tionality  of  the  New  York  statute  giving  a  City  Co.  v.  Sibley,  66  Tex.  260.  But  see  6a- 

remedy  for  procuring  a  duplicate  certificate  vannah    Nat.  Bank  v.  Haskins,  101   Mass. 

in  case  of  loss  of  the  original.  370;  Chesapeake  etc.  Co.  v.  Blair,  45  Md. 

If  a  corporation   issues   to  an  owner   of  102; ^Phillips  v.  New  Orleans  etc.  Co.,  26  La. 

stock  a  certificate  transferable  on  the  books  Ann*  413. 

of  the  company  by  indorsement  and  surren-  The  liability  of  a  broker  who  sells  certifi- 

der  of  the  certificate,  and    he  indorses  the  cates  of  stock  received  by  him  for  sale  from 

same  and  then  loses  it,  and  It  comes  into  the  one  who  has  stolen  them  is  considered  in 

hands  of  a  bona  fide  purchaser,  such  pur-  Swim  v.  Wilson,  90  Cal.  126;  25  Am.  St.  Eep. 

chaser  acquires  no  right  to  the  stock:  Sher-  110. 
wood   V.  Meadow   Valley   etc.  Co.^  50   Cal. 


AKTICLE  11. 

ASSESSMENTS  OF  STOCK. 

Sec.  831*  Directors  may  levy  assessments. 

Sec.  832.  Limitation  of  assessmients. 

Sec.  333.  lievy  of  assessment. 

Sec.  334.  What  order  shall  contain. 

Sec.  335.  Notice  of  assessment. 

Sec.  336.  Service  and  publication  of  notice. 

Sec.  337.  Delinquent  notice. 

Sec.  338.  Contents  of  notice. 
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Sec.  830.  Piiblicntion  of  notice. 

Sec.  340.  Jurisdiction  acquired,  how. 

Sec.  341.  Sale  to  be  by  public  auction. 

Sec.  342.  Highest  bidder  to  be  the  purchaser. 

Sec.  343.  In  default  of  bidders,  corporation  uiuy  purchase. 

Sec.  344.  Disposition  of  stuck  purchased. by  corporation. 

Sec.  345.  Esteni^ion  of  time  of  delinquent  sole. 

S4*c.  34^.  Assessments  shall  not  be  invalidated.  , 

Sec.  347.  Action  for  recovery  of  stock,  and  limitation  thereof. 

Sec.  348.  Publication,  how  proved. 

Sec.  349.  Waiver  of  sale— Action  to  recover  assessment. 

SSI.  Birectors  may  levy  asses^mentfl. 

Sec.  331.  The  directors  of  any  corporation  formed  or  existing  uoder  the  laws 
of  this  state,  after  one-fourth  of  its  capital  stock  has  been  subscribed,  may,  for 
the  purpose  of  paying  expenses,  conducting  business,  or  paying  debts,  levy  and 
collect  assessments  upon  the  subscribed  capital  stock  thereof,  in  the  manner 
and  form,  and  to  the  extent,  provided  herein.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  206;  took  eflfect  July  1, 1874;.] 

Assessment.— The    stockholders'    liability  rill,  108  Cal.  490;  Veotura  etc.  By.  Co.  v. 

for  unpaid  assessment  on  the  corporate  stock  Hartman,  116  Oal.  260,  266. 

is  founded  on  contract,  and  &  justice's  court  Assessments,  nature  of,  and  when  valid: 

has  jurisdiction  to  enforce  the  same:  Alpers  See  55  Am.  Dec.  286-200,  note. 

T.  Superior  Courts  4  Pac.  Hep.  5(M.      See,  Jurisdiction  of  equity    to  compel  calls: 

also,    Arroyo    etc.    Water   Co.    v.    Superior  See  3  Am.  St.  Rep.  807-814,  note. 

Court,  92  Cal.  47;  27  Am.  St.  Rep.  91.    As-  When  liability  begins.— Stockholders  be- 

sessment  for  necessary  repair  of  machinery  come  liable 'for  the  corporate  debts  when 

by  an  electric  light  company  is  authorized  one-fourth  the  capital  stock  is  paid  in:  Wal- 

by  'this  section:  Youngloye  y.  Steinman,  80  ter  y.  Merced  Academy  Assn.,  126  Cal.  582. 

Cal.  375.  Liability  of  subscriber  for  calls.— The 

Assessability  of  stock,  as  well  as  its  corporation  may  maintain  an  action  on  the 
ownership,  does  not  depend  upon  the  issuance  contract  of  subscription  to  recoyer  calls  made 
of  a  certificate;  a  subscription  for  stock  in  pursuance  of  the  contract;  and  it  Is  not 
cannot  be  canceled,  except  for  fraud  or  mis-  necessary  that  these  calls  be  made  in  the 
take,  without  the  unanimous  consent  of  all  manner  prescribed  in  this  article:  California 
the  stockholders:  Pacific  Fruit  Co.  y.  Coon,  etc.  Hotel  Co.  y.  Callender,  94  Cal.  120;  28 
107  CaL  447.  That  transferee  of  unpaid  Am.  St.  Rep.  99.  .See,  also,  Marysyille  Elec- 
shares  Is  liable  for  assessment,  and  trie  Light  etc.  Co*,  y.  Johnson,  93  Cal.  538: 
that  liability  for  assessment  is  determined  27  Am.  St.  Rep.  216;  Kohler  y.  Agassiz,  99 
by  the  books  of  the  corporation,  see  Visalia  Cal.  9.  The  subscriber,  by  the  terms  of  his 
etc.  R.  R.  Co.  y.  Hyde,  110  Cal.  633;  52  Am.  subscription  may  yary  his  liability  from  that 
St.  Rep.  136.  As  the  subscription  of  one-  which  exists  merely  by  yirtue  of  the  stat- 
tourth  of  the  capital  stock  is  a  condition  ute:  West  y.  Crawford,  80  Cal.  19;  Marys- 
precedent  to  leyying  of  the  assessment,  it  yille  etc.  Co.  y.  Johnson,  93  Cal.  538;  27 
should  be  alleged  in  a  complaint  In  an  action  Am.  St.  Rep.  215;  but  his  liabilitr  is  then 
to  collect  an  assessment:  San  Bernardino  measured  by  the  terms  of  his  agreement  and 
lay.  Cob  y.  Merrill,  108  Cal.  490.  Strict  com-  is  to  be  determined  by  construction  of  the 
pliance  with  the  statute  is  required  in  such  language  used  in  the  agreement:  Ventura 
an  action:  San  Bernardino  Iny.  Co.  y.  Mer-  etc.  Ry.  Co.  y.  Hartman,  116  Cal.  260,  263. 

332.  LimitatioB  of  assessments. 

Sec.  332.  No  one  assessment  must  exceed  ten  per  cent  of  the  amount' of  the 
capital  stock  named  in  the  articles  of  incorporation,  except  in  the  cases  in  this 
section  otherwise  provided  for,  as  follows: 

1.  If  the  whole  capital  of  a  corporation  has  not  been  paid  up,  and  the  corpo- 
ration is  nnable  to  meet  its  liabilities  or  to  satisfy  the  claims  of  its  creditors,  the 
assessment  may  be  for  the  full  amount  unpaid  upon  the  capital  stock;  or  if  a 
less  amount  is  sufficient,  then  it  may  be  for  such  a  percentage  as  will  raise  that 
amount; 

2.  The  directors  of  railroad  corporations  may  assess  the  capital  stock  in  in- 
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stallments  of  not  more  than  ten  per  cent  per  month,  unless  in  the  articles  of  in- 
corporation it  is  otherwise  provided; 

3.  The  directors  of  fire  or  marine  insurance  corporations  may  assess  such  a. 
percentage  of  the  capital  stock  as  they  deem  proper. 

Assessments  on  paid-up  stock.— That  a  Stockton  etc.  Works  v.  Houser,  109  OaL  1. 
corporation  in  this  state  has  power  to  levy        Action  for  assessment  exceeding  ten 

as'^essmeuts  on  paid-up  stock,  see  the  careful  per  cent  of  stock. — The  hurden  of  proTing- 

examination  of  the  question  in  Santa  Cruz  a  valid  assessment  is  on  the    corporationr 

R.  R.  V.  Spreckels,  65  Cal.  103;    see,  also.  Pacific  Fruit  Co.  v.  Coon,  107  Cal.  447. 
Green  v.  Abietine  Medical  Co.,  96  Cal.  322; 

383.  Levy  of  aBsessment. 

Sec.  333.  No  assessment  must  be  levied  while  any  portion  of  a  previous  one- 
remains  unpaid,  unless: 

1.  The  power  of  the  corporation  has  been  exercised  in  accordance  with  the 
provisions  of  this  article  for  the  purpose  of  collecting  such  previous  assessment; 

2.  The  collection  of  the  previous  assessment  has  been  enjoined;  or, 

3.  The  assessment  falls  within  the  provisions  of  either  the  first,  second,  or 
third  subdivision  of  section  three  hundred  and  thirty-two. 

334.  What  order  shall  contain. 

Sec.  334.  Every  order  levying  an  assessment  must  specify  the  amount  thereof,, 
when,  to  whom,  and  where  payable;  fix  a  day,  subsequent  to  the  full  term  of 
publication  of  the  assessment  notice,  on  which  the  unpaid  assessments  shall  be- 
delinquent,  not  less  than  thirty  nor  more  than  sixty  days  from  the  time  of  mak- 
ing the  order  levying  the  assessment;  and  a  day  for  the  sale  of  delinquent  stock, 
not  less  than  fifteen  nor  more  than  sixty  days  from  the  day  the  stock  is  declared 
delinquent. 

335.  Notice  of  assessment. 

Sec.  336.  Upon  the  making  of  the  order,  the  secretary  shall  cause  to  be  pub- 
lished a  notice  thereof,  in  the  following  form: 

(Name  of  corporation  in  full.  Location  of  principal  place  of  business.) 
Notice  is  hereby  given,  that  at  a  meeting  of  the  directors,  held  on  -the  (date),  an 
assessment  of  (amount)  per  share  was  levied  upon  the  capital  stock  of  the  cor- 
poration, payable  (when,  to  whom,  and  where).  Any  stock  upon  which  this  as- 
sessment shall  remain  unpaid  on  the  (day  fixed),  will  be  delinquent  and  adver- 
tised for  sale  at  public  auction,  and,  unless  payment  is  made  before,  will  be 
sold  on  the  (day  appointed),  to  pay  the  delinquent  assessment,  together  with 
costs  of  advertising  and  expenses  of  sale. 

(Signature  of  secretary,  with  location  of  office.) 

Although  section  331  authorizes  the  as-  being  leyied  upon  the  capital  stock,  follow- 
ft'essraent  to  be  levied  upon  the  subscribed  ing  the  statutory  form:  San  Joaquin  etc. 
capital  stock,  the  notice  may  describe  it  as     Water  Co.  v.  Beecher,  101  Cal.  70,  80. 

336.  Service  and  publication  of  notice. 

Sec.  336.  The  notice  must  be  personally  served  upon  each  stockholder,  or, 
in  lieu  of  personal  service,  must  be  sent  through  the  mail,  addressed  to  each 
stockholder  at  his  place  of  residence,  if  known,  and  if  not  known,  at  the  place 
where  the  principal  office  of  the  corporation  is  situated,  and  be  published  once 
a  week,  for  four  successive  weeks,  in  some  newspaper  of  general  circulation  and 
devoted  to  the  publication  of  general  news,  published  at  the  place  designated 
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in  the  articles  of  incorporation  as  the  principal  place  of  business,  and  also  in 
some  newspaper  published  in  the  county  in  which  the  works  of  the  corporation 
are  situated,  if  a  paper  be  published  therein.  If  the  works  of  the  corporation 
are  not  within  a  state  or  territory  of  the  United  States,  publication  in  a  paper  of 
the  place  where  they  are  situated  is  not  necessary.  If  there  be  no  newspaper 
published  at  the  place  designated  as  the  principal  place  of  business  of  the  cor- 
poration, then  the  publication  must  be  made  in  some  other  newspaper  of  the 
county,  if  there  be  one,  and  if  there  be  none,  then  in  a  newspaper  published  in 
an  adjoining  county.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  206;  took  effect  July  1,  1874.] 

337.  Selinqnent  notice. 

Sec^  337.  If  any  portion  of  the  assessment  mentioned  in  the  notice  remains 
unpaid  on  the  day  specified  therein  for  declaring  the  stock  delinquent,  the  sec- 
retary must,  unless  otherwise  ordered  by  the  board  of  directors,  cause  to  be  pub- 
lished in  the  same  papers  in  which  the  notice  hereinbefore  provided  for  shall 
have  been  published,  a  notice  substantially  in  the  following  form: 

(Name  in  full.    Location  of  principal  place  of  business.)    Notice. — ^There  is 

delinquent  upon  the  following  described  stock,  on  account  of  assessment  levied 

on  the  (date),  (and  assessments  levied  previous  thereto,  if  any),  the  several 

amounts   set   opposite  the  names   of   the  respective  shareholders,  as  follows: 

(Names,  number  of  certificate,  number  of  shares,  amount.)    And  in  accordance 

with  law  (and  an  order  of  the  board  of  directors,  made  on  the  [date],  if  any 

such  order  shall  have  been  made),  so  many  shares  of  each  parcel  of  such  stock 

as  may  be  necessary,  will  be  sold,  at  the  (particular  place),  on  the  (date),  at  (the 

hour)  of  such  day,  to  pay  delinquent  assessments  thereon,  together  with  costs 

of  advertising  and  expenses  of  the  sale. 

(Name  of  secretary,  with  location  of  oflBce.) 

That  the  deUnquent  notice  may,  by  order     paper    from  the  notice    of    assessment,  see 
of  the  directors,  be  published  in  a  different      Stockton  etc.  Worlds  v.  Houser,  109  Cal.  1. 

338.  Contents  of  notice. 

Sec.  338.  The  notice  must  specify  every  certificate  of  stock,  the  number  of 
shares  it  represents,  and  the  amount  due  thereon,  except  where  certificates  may 
not  have  been  issued  to  parties  entitled  thereto,  in  which  case  the  number  of 
shares  and  amount  due  thereon,  together  with  the  fact  that  the  certificates  for 
such  shares  have  not  been  issued,  must  be  stated. 

339.  Publication  of  notice. 

Sec.  339.  The  notice,  when  published  in  a  daily  paper,  must  be  published 
for  ten  days,  excluding  Sundays  and  holidays,  previous  to  the  day  of  sale. 
^Vhen  published  in  a  weekly  paper,  it  must  be  published  in  each  issue  for  two 
weeks  previous  to  the  day  of  sale.  The  first  publication  of  all  delinquent  sales 
must  be  at  least  fifteen  days  prior  to  the  day  of  sale. 

By  failure    to  make    publication    for  the  fra:  San  Bernardino  Inv.  Co.  y.  Merrill,  108 

period  herein  specified,  the  board  of  direc-  Cal.  490.    Where  jurisdiction  is  so  lost,  the 

tors  loses  all  jurisdiction  to  sell  the  stock  board  cannot  elect  to  proceed  by  action  to 

for  the  delinquent    assessment,  unless  they  collect  the  delinquent  a^ssessment,  under  sec- 

shall  b(^n  anew  all    previous    proceedings  tion  349,  infra:  San  Bernardino   Inv.  Co.  t. 

and  pnblication  subsequent  to  the  levy  of  Merrill,  108  Cal.  490. 
assessmentt  as  directed  by  section  346,  in- 
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S40.  Tnrisdiction  acquired,  how. 

Sec.  340.  By  the  publication  of  the  notice,  the  corporation  acquires  juris- 
diction to  sell  and  convey  a  perfect  title  to  all  of  the  stock  described  in  the 
notice  of  sale  upon  which  any  portion  of  the  assessment  or  costs  of  advertising 
remains  unpaid  at  the  hour  appointed  for  the  sale,  but  must  sell  no  more  of  such 
stock  than  is  necessary  to  pay  the  assessments  due  and  costs  of  sale. 

■ 

341.  Sale  to  be  by  public  auction. 

Sec.  341.  On  the  day,  at  the  place,  and  at  the  time  appointed  in  the  notice 
of  sale,  the  secretary  must,  unless  otherwise  ordered  by  the  directors,  sell  or 
<3ause  to  be  sold  at  public  auction,  to  the  highest  bidder  for  cash,  so  many 
shares  of  each  parcel  of  the  described  stock  as  may  be  necessary  to  pay  the 
assessment  and  charges  thereon,  according  to  the  terms  of  sale;  if  payment  is 
made  before  the  time  fixed  for  sale,  the  party  paying  is  only  required  to  pay 
the  actual  cost  of  advertising,  in  iiddition  to  the  assessment. 

342.  Highest  bidder  to  be  the  purchaser. 

Sec.  342.  The  person  offering  at  such  sale  to  pay  the  assessment  and  costs 
for  the  smallest  number  of  shares  or  fraction  of  a  share  is  the  highest  bidder, 
and  the  stock  purchased  must  be  transferred  to  him  on  the  stock-books  of  the 
corporation,  on  pajinent  of  ihe  assessment  and  costs. 

343.  In  default  of  bidders,  corporation  may  purchase. 

Sec.  343.  If,  at  the  sale  of  stock,  no  bidder  offers  the  amount  of  the  assess- 
ments and  costs  and  charges  due,  the  same  may  be  bid  in  and  purchased  by 
the  corporation,  through  the  secretary,  president,  or  any  director  thereof,  at 
the  amount  of  the  assessments,  costs,  and  charges  due;  and  the  amount  of  the 
assessments,  costs,  and  charges  must  be  credited  as  paid  in  full  on  the  books  of 
the  corporation,  and  entry  of  the  transfer  of  the  stock  to  the  corporation  must 
be  made  on  the  books  thereof.  While  the  stock  remains  the  property  of  the 
corporation,  it  is  not  assessable,  nor  must  any  dividends  be  declared  thereon; 
but  all  assessments  and  dividends  must  be  apportioned  upon  the  stock  held  by 
the  stockholders  of  the  corporation. 

Presumption   that  corporation   has  no  to:  See  28  Am.  Rep.  15,  16,  note;  33  Am.  St. 

stock  to  sell:  See  California  Sugar    Mfg.  Rep.  339*347.  note;  36  Am.  St.  Rep.  134-142. 

Co.  T.  Schafer,  57  Cal.  396.  note;  70  Am.  St.  Rep.  164,  165,  note. 

Purchase  of  stock,  right  of   corporation 

344.  Disposition  of  stock  purchased  by  corporation. 

Sec.  344.  All  purchases  of  its  own  stock  made  by  any  corporation  vest  the 
legal  title  to  the  same  in  the  corporation;  and  the  stock  so  purchased  is  held 
subject  to  the  control  of  the  stockholders,  who  may  make  such  disposition  of 
the  same  as  they  deem  fit,  in  accordance  with  the  by-laws  of  the  corporation  or 
vote  of  a  majority  of  all  the  remaining  shares.  Whenever  any  portion  of  the 
capital  stock  of  a  corporation  is  held  by  the  corporation  by  purchase,  a  major- 
ity of  the  remaining  shares  is  a  majority  of  the  stock  for  all  purposes  of  election 
or  voting  on  any  question  at  a  stockholders*  meeting. 

845.  Extension  of  time  of  delinquent  sale. 

Sec.  345.  The  dates  fixed  in  any  notice  of  assessment  or  notice  of  delinquent 
sale,  published  according  to  the  provisions  hereof,  may  be  extended  from  time 
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to  time  for  not  more  than  thirty  days,  by  order  of  the  directors,  entered  on  the 
records  of  the  corporation;  but  no  order  extending  the  time  for  the  perform- 
ance of  any  act  specified  in  any  notice  is  effectual  unless  notice  of  such  exten- 
sion or  postponement  is  appended  to  and  published  with  the  notice  to  which 
the  order  relates. 

346.  Assessments  shall  not  be  invalidated. 

Sec.  346.  No  assessment  is  invalidated  by  a  failure  to  make  publication  of 
the  notices  hereinbefore  provided  for,  nor  by  the  nonperformance  of  any  act 
required  in  order  to  enforce  the  payment  of  the  same;  but  in  case  of  any  sub- 
stantial error  or  omission  in  the  course  of  proceedings  for  collection,  all  previ- 
ous proceedings,  except  the  levying  of  the  assessment,  are  void,  and  publication 
must  be  begun  anew. 

347.  Action  for  recovery  of  stook  and  limitation  thereof. 

Sec.  347.  No  action  must  be  Sustained  to  recover  stock  sold  for  delinquent 
assessments,  upon  the  groimd  of  irregularity  in  the  assessment,  irregularity  or 
defect  of  the  notice  of  sale,  or  defect  or  irregularity  in  the  sale,  unless  the  party 
seeking  to  maintain  such  action  first  pays  or  tenders  to  the  corporation,  or  the 
party  holding  the  stock  sold,  the  sum  for  which  the  same  was  sold,  together 
with  all  subsequent  assessments  which  may  have  been  paid  thereon,  and  inter- 
est on  such  sums  from  the  time  they  were  paid;  and  no  such  action  must  be 
sustained  unless  the  same  is  commenced  by  the  filing  of  a  complaint  and  the 
issuing  of  a  summons  thereon  within  six  months  after  such  sale  was  made. 

848.  Publication,  how  proved. 

Sec.  348.  The  publication  of  notice  required  by  this  article  may  be  proved 
by  the  affidavit  of  the  printer,  foreman,  or  principal  clerk  of  the  newspaper  in 
which  the  same  is  published;  and  the  aflBdavit  of  the  secretary  or  auctioneer 
is  prima  facie  evidence  of  the  time  and  place  of  sale,  of  the  quantity  and  par- 
ticular description  of  the  stock  sold,  and  to  whom,  and  for  what  price,  and  of 
the  fact  of  the  purchase  money  being  paid.  The  affidavits  must  be  filed  in  the 
office  of  the  corporation,  and  copies  of  the  same,  certified  by  the  secretary 
thereof,  are  prima  facie  evidence  of  the  facts  therein  stated.  Certificates  signed 
by  the  secretary  and  under  the  seal  of  the  corporation  are  prima  facie  evidence 
of  the  contents  thereof.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  207;  took  effect  July  1,  1874.] 

849.  Waiver  of  sale— Action  to  recover  assessment. 

Sec.  349.     On  the  day  specified  for  declaring  the  stock  delinquent,  or  at  any 

time  subsequent  thereto  and  before  the  sale  of  the  delinquent  stock,  the  board 

of  directors  may  elect  to  waive  further  proceediugs  imder  this  chapter  for  the 

collection  of  delinquent  assessments,  or  any  part  or  portion  thereof,  and  may 

elect  to  proceed  by  action  to  recover  the  amount  of  the  assessment  and  the  costs 

and  expenses  already  incurred,  or  any  part  or  portion  thereof. 

Action  for  assessments  in  mining  cor-  M.  Co.,  7  Saw.  80;  8  Saw.  366.    See,  also, 

porations.— That  this  section  does  not  ere-  post,  note  to  repealed  section  584. 

ate  nor  was  intended  to  create  any  personal  The  doctrine  of  this  case  is  to  be  confined 

liability  for  assessments,  unless    from    the  to  the  class  of  corporations  to  which  it  np- 

terms  of  the  stockholders'  subscription  such  plied:  San  Joaquin  etc.  Water  Ck>.  v.  Be^ch- 

liability  was  incurred,  see  In  re  South  Mt.  er,  101  Cal.  70,  78,  and  cases  cited.    It  is  no 

125 


§  354                                             Civil  Code.                              [Div.  I,  Part  IV, 

defense  to  the  action  that  the  liability  of  the  rectors:  Visalia  etc.  R.  R.  Co.  y.  Hyde,  110 

corporation  to  meet  which  the  assessment  Cal.  632;  52  Am.  St.  Rep.  130.    As  to  suffl- 

is  levied  was  incurred  before  the  defendant  ciency  of  notice  of  the  meeting  of  the  board 

became  a  stockholder,  nor  that  the  corporar  for  the  purpose  of  waiiing  delinquent  sale, 

tion  has  sufficient  property  to  meet  its  ob-  see  ante,  sec.  320,  note;  Stockton  etc.  Works 

ligations:    the  propriety  of    levying  an  as-  t.  Houser,  109  Cal.  1. 
sessment  Tests  in  th«  discretion  of  the  di- 
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Sec.  357.  Misnomer  does  not  invalidate  instrument 
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Sec.  368.  Corporation  to  organize  within  one  year. 

Sec.  359.  Increasing  and  diminishing  capital  stock,  how. 

Sec.  300.  Corporations  may  acquire  real  property,  and  how  much. 

Sec.  361.  Consolidation  of  mining  corporations.    [Repealed.] 

Sec.  362.  Amendment  of  articles  or  certificate  of  incorporation. 

Sec.  368.  Erroneous  filing  of  articlefi  of  incorporation. 

Sec.  368.  Power  to  hold  real  estate.    [Repealed.] 

Sec.  36^  Sale  of  property  in  foreign  country. 

364.  Powers  of  corporations. 

Sec.  354.     Every  corporation,  as  such,  has  power: 

1.  Of  succession,  by  its  corporate  name,  for  the  period  limited;  and  when  no 
period  is  limited,  perpetually; 

2.  To  sue  and  be  sued,  in  any  court; 

3.  To  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure; 

4.  To  purchase,  hold,  and  convey  such  real  and  personal  estate  as  the  pur- 
poses of  the  corporation  may  require,  not  exceeding  the  amount  limited  in  this 
part; 

5.  To  appoint  such  subordinate  officers  or  agents  as  the  business  of  the  cor- 
poration may  require,  and  to  allow  them  suitable  compensation; 

6.  To  make  by-laws,  not  inconsistent  with  any  existing  law,  for  the  manage- 
ment of  its  property,  the  regulation  of  its  afiEairs,  and  for  the  transfer  of  its  stock; 

7.  To  admit  stockholders  or  members,  and  to  sell  their  stock  or  shares  for 
the  payment  of  assessments  or  installments; 

8.  To  enter  into  any  obligations  or  contracts  essential  to  the  transaction  of 
its  ordinary  affairs,  or  for  the  purposes  of  the  corporation. 

126 


'Title  1,  Chap.  III.] 


Corporate  Powers. 


§354 


Power  of  oorporatlon  to  convey  or  rlis- 
«po»e  of  property:  See  23  Am.  Dec.  118-121, 
Dote;  99  Am.  Dec.  333-338,  note. 

Contracts  of  corporations,  forbidden  by 
-charter:  See  51  Am.  Deo.  341-345,  note. 

intra  vires  contracti^:  See  70  Am.  St. 
Rep.  156-180,  note. 

Estoppel  against  pleading  that  con- 
tract is  altra  Tires:  See  note,  13  Am.  Dec. 
108;  33  Am.  St.  Rep.  184. 

Powers  of  corporations  are  such  only  as 
^re  expressly  granted  by  the  act  of  incorpo- 
ration, or  are  necessary  to   the  exercise  of 
these  express  powers:  Salmon  R.  M.  Co.  t. 
Dunn,  2  Idaho,  30.    A  corporation  being  a 
mere  "creature  of  the  law"  (sec.  288,  ante). 
**it  possesses  only  those  properties  which  the 
•charter  confers  npon  it,  either  expressly  or 
as  incidental    to  its  ^ery  existence":    Dart- 
mouth College  y.  Woodward,  4  Wheat  518; 
so,  also.  Smith  y.  Moore,  2  Gal.  524;  Smith 
T.  Eureka  Flour  Mills  Co.,  6  Cal.  1;  Neal  v. 
Hill,  16  Cal.  145;  76  Am.  Dec.  508;  Argenti 
T.  San  Francisco,  16  Cal.  255;  Miners'  Ditch  . 
Co.  V.  Zellerbach,  37  Cal.  543;  »9  Am.  Dec. 
^300;  People  v.  President  etc.,  38  Cal.  3^66; 
V^ndall  T.  South  San  Francisco  Dock  Co., 
40  Cal.  83;  Turnpike  Co.  y.  Ulinois,  06  U.  S. 
63;  Huntington  y. Savings  Bank,  96  U.S. 388; 
Fertilising  Oo.  t.  Hyde  Park.  97  U.  S.  666; 
Le   Couteulx    v.    Buffalo,    33    N.    T.    333; 
Weckler  t.  First  Nat.  Bank,  42  Md.  581;  20 
Am.  Rep.  95;  Pacific  R.  R.  v.  Seeley,  45  Mo. 
220;  100  Am.  Dec.  360;  Matthews  v.  Skink- 
er,  62  Mo.  329;  21  Am.  Rep.  425;  Mobile  etc. 
R.  R.  Co.  Y.  Franks,  41  Miss.  494;  Gaines  v. 
•Coates,  51  Miss.  365;  Winter  v.  Muscogee  R. 
R.  Co.,  11  Ga.  438;  Whitman  Mining  Co.  v. 
Baker,  3  Nev.  386;  White's  Bank  v.  Toledo 
Ins.  Co..  12  Ohio  St.  601;  Bowling  Green  R. 
R.  V.  Warren    Co.  Ct.,  10   Bush.  712.    The 
'Code,  in  defining  a  corporation,  says  it  has 
"certain  powers  and  duties  of  a  natural  per- 
son":   Sec.    283.    Section    354    proceeds  to 
•enumerate  these  powers,  and  section  355  lim- 
its its  powers  to  those  enumerated  and  to 
those  necessarily  incidental.    In  referring  to 
the  powers  which  this  peculiar  body  has  in 
common  with  a  natural  person,  Brice  (Ultra 
Vires,  p.  28)  remarks:  "In  old  times,  corpo- 
rations were  considered  to  have  most  of  the 
•powers — the  due  exercise  of  such  powers  be- 
ing secured  by  the  imposition  of  certain  for- 
malities— and  to  be  subject   to  the    greater 
part  of  the  obligations,  of  ordinary  citizens. 
But  of  late,  from  the  introduction  and  de- 
Telopment   of   the  doctrine  of    ultra  vires, 
'these  powers  and  obligations  have  been,  es- 
pecially as  regarcts  some  kinds  of  corpora- 
tions,  considerably   curtailed.    It  has   been 
laid  down  that  some,  if  not  all,  corporations 
exist  for  the  attainment  of  certain  objects 
only,  and  that  if  their  powers  are  not  ex- 
prestily.  they   are    impliedly,    restricted  to 
such  only  as  are  necessary  for  the  due  at- 
tainment of  those  objects,  and  that  conse- 
quently they  can  perform  no  acts,  enter  into 

no  transactions,  and    incur  no   liability  but 
•such  as  spring  out  of,  or  are  otherwise  inci- 


dental to,  the  purposes  for  which  they  have 
been  created." 

For  an  extended  consideration  of  the  term 
"ultra  vires,"  see  Miners'  Ditch  Co.  v.  Zeller- 
bach, 87  Cal.  543;  99  Am.  Dec.  300;  Bissel 
V.  Mich.  So.  R.  R.,  22  N.  Y.  258;  Attorney 
General  v.  Great  Eastern  Ry.,  L.  R.  11  Ch. 
Div.  449.  485-500.  S^,  also.  Main  v.  Cas- 
serly,  67  Cal.  127;  Taylor  v.  North  Star  etc. 
Min.  Co.,  79  Cal.  285;  Bliss  v.  Kaweah  etc. 
Co.,  65  Cal.  502;  Salfield  v.  Sutter  County 
etc.  Co.,  94  Cal.  546;  Vaca  Valley  etc.  R.  R. 
Co.  Y.  Mansfield.  84  Cal.  560;  Visalia  etc.  Co. 
v.  Sims,  104  Cal.  326;  43  Am.  St.  Rep.  105; 
Brown  v.  Board  of  Education,  103  Cal.  531; 
Temple  St.  Cable  Ry.  v.  Hellman,  103  Cal. 
684;  Deane  v.  Gray  Bros.  etc.  Co.,  109  Cal. 
433;  Bates  y.  Coronado  Beach  Co.,  109  Cal. 
160;  Griffith  y.  New  York  Life  Ins.  Co.,  101 
Cal.  627;  40  Am.  St  Rep.  96;  Kennedy  y. 
California  Sav.  Bank,  101  Cal.  495;  40  Am. 
St.  Rep.  69;  Pauly  y.  Pauly,  107  Cal.  8  (cor- 
poration must  account  for  benefits  received 
under  ultra  vires  contract,  with  interest  on 
the  amount  due).  Ultra  vires  should  be 
carefully  distinguished  from'  illegaiity,  which 
is  governed  by  rules  alike  applicable  to  pri- 
vate persons  and  corporations,  and  from  the 
mere  exceeding  the  powers  of  the  corpora- 
tion's agents,  which  is  governed  by  the  rules 
of  agency:  Bissel  v.  Mich.  So.  R.  R.,  22  N. 
Y.  258.  The  "Leading  Principles  of  Ultra 
Vires"  are  stated  in  Brice's  Ultra  Vires,  p. 
41  et  seq. 

The  common  law  annexes  certain  attri- 
butes to  a  corporation  when  created,  which, 
without  any  express  provision,  are  deemed 
inseparable  to  it.  These  attributes  are  those 
enumerated  in  subdivisions  1,  2,  3,  4,  6:  1 
Blackstone's  Commentaries,  475,  476;  2 
Kent's  Commentaries,  224;  Angell  &  Ames 
on  Corporations,  sec.  110;  but  these  powers 
and  capacities  are  subject  to  legislative  limi- 
tation and  modification,  and  corporations 
created  in  disregard  of  the  common-law  rules 
depend  for  their  existence  and  powers  upon 
the  law,  its  creation  and  objects:  Penobscot 
Corp.  Y.  Lamson,  16  Me.  224;  33  Am.  Dec. 
056;  Beatty  v.  Knowles,  4  Pet.  152;  Russel 
V.  Topping,  5  McLean,  194;  New  London  y. 
Brainard,  22  Conn.  522;  Caldwell  v.  Alton, 
33  111.  416;  85  Am.  Dec.  282.  The  mode  of 
exercising  the  corporate  powers  depends,  ia 
the  case  of  those  expressly  granted,  upon) 
the  directions  given  in  the  statute;  incidental 
powers  may  be  exercised  by  the  corpora- 
tion's officers  and  agents:  Smith  v.  Eureka 
Flour  Mill  Co.,  6  Cal.  1;  Union  Water  Co.  v. 
Murphy's  Flat  Pluming  Co.,  22  Cal.  629; 
Carey  v.  Philadelphia  etc.  Pet.  Co.,  33  Cal. 
696;  McSpedon  v.  Mayor,  7  Bosw.  601;  20 
How.  Pr.  395;  Hood  v.  N.  Y.  &  N.  H.  R.  R. 
Co.,  22  Conn.  502.  Whether  a  contract  is 
"essential,"  within  the  meaning  of  subdivi- 
sion 8,  is  to  be  determined  by  the  corpora- 
tion or  those  to  whom  the  management  of 
its  aifairs  is  intrusted.  If  it  be  so  deter- 
mined, and  if  the  contract  is  within  the  ap- 
parent scope  of  the  organisation  of  the  cor- 
poration, the   latter  will   not  be  permitted 
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thereafter  to  question  its  effect:  Bates  v. 
Coronado  Beach  Co.,  100  Gal.  160  (contract 
'with  an  individual  to  share  profits  and 
losses). 

Power  to  take  stock  in  another  corpo- 
ration.— It  is  not  of  itself  ultra  yires  for 
one  corporation  to  take  stock  in  another: 
Evans  v.  Bailey.  G6  Cal.  112;  Kennedy  v.  Cal- 
ifornia Sav.  Bank,  101  Cal.  495;  40  Am.  St. 
Rep.  €0  (national  bank  not  prohibited  from 
taking  shares  in  another  corporation).  See, 
however,  Knowles  v.  Sandercock,  107  Cal. 
G29,  642,  that  a  corporation  is  forbidden  to 
engage  in  any  business  other  than  is  ex- 
pressly authorized  in  its  charter  or  the  law 
under  which  it  is  organized,  and  that  a  cor- 
poration expressly  organized  for  the  purpose 
of  manufacturing,  importing,  buying,  and 
selling  furniture  and  upholstery  cannot  hold 
stock  in  a  hotel  corporation.  As  to  effect  of  ' 
purchase  by  a  corporation  of  shares  of  its 
own  stock,  see  Bank  v.  Wickersham,  99  Cal. 
655.  A  corporation  may  be  formed  for  the 
purpose  of  purchasing,  holding,  and  selliug 
stock  in  other  corporations:  Market  St.  Ry. 
Co.  v.  Hellman,  109  Cal.  571,  590. 

Incidental  powers  of  corporations:  See 
80  Am.  St.  Rep.  134,  note. 

Accommodation  paper,  power  to  make 
and  indorse:  See  31  Am.  St  Rep.  763,  754, 
note. 

Subd.  1.  Succession  for  period  limited: 
See  code  limit  of  fifty  years,  sec.  290. 
Limit  for  homestead  corporations  ten  yeara: 
Sec.  557. 

Subd.  2.  To  sue  and  be  sued  is  a  com- 
mon-law attribute  of  corporations:  See  su- 
pra. The  action  should  be  taken  in  the  cor- 
porate name:  Curtiss  v.  Mnrry,  26  Cal.  633; 
Norton  v.  Hodges,  100  Mass.  241;  Garland 
V.  Reynolds,  20  Me.  45;  Commercial  Bank  v. 
French,  21  Pick.  4d6;  32  Am.  Dec.  280.  Any 
legal  or  equitable  remedy  which  would  be 
available  to  an  individual  may  be  resorted 
to  by  a  corporation  under  like  circumstances: 
Morawetz  on  Corporations,  sec.  184.  It  may 
sue  in  the  courts  of  other  states  than  that 
wherein  it  was  organized:  Williameon  v. 
Smoot,  12  Am.  Dec.  494;  Bank  of  Edwards- 
ville  V.  Simpson,  1  Mo.  184;  Angell  &  Ames 
on  Corporations,  sees.  372^76;  Field  on  Cor- 
porations, sec.  363. 

The  corporation  being  a  legal  entity,  dis- 
tinct from  the  individuals  composing  it,  it 
can  sue  the  corporators  or  be  sued  by  them: 
Barnstead  v.  Empire  Min.  Co,,  5  Cal.  290; 
Cnlbertsou  v.  Wabash  N.  Co.,  4  McLean,  547; 
Sawyer  v.  Methodist  Ep.  Soc,  18  Vt.  405; 
Pierce  v.  Partridge,  3  Met.  44;  Wassau  v. 
Plummer,  35  Wis.  274.  The  corporation  is 
the  proper  person  to  institute  proceedings 
for  the  redress  of  corporate  injuries.  If, 
however,  the  corporation,  or  its  managing 
agents,  the  directors,  refuse  or  are  unable 
to  bring  suit,  a  shareholder  may,  upon  mak- 
ing this  showing,  have  an  action  in  his  own 
name  on  behalf  of  all,  to  which  suit  the  cor- 
poration is  a  necessary  party  defendant: 
Cogswell  V.  Bull,  39  Cal.  320;  Memphis  v. 
Dean,  8  Wall.  64;  Davenport  v.  Dowes,  18 
Wall.  620;  Talbot  v.  Scripps,  31  Mich.  2G8; 


Brewer  v.  Proprietors  of  Boston  Theater, 
104  Mass.  378;  Samuel  v.  HoUiday,  1  Woolw. 
400;  Newby  v.  Oregon  Ry.  Co.,  1  Saw.  63; 
Butts  V.  Woods,  37  N.  Y.  317;  Dodge  v. 
Woolsey,  18  How.  331;  Brown  v.  Van  Dyke, 
8  N.  J.  Eq.  795;  55  Am.  Dec.  250;  Morawetz 
on  Corporations,  sec.  381  et  seq.  See,  also. 
Beach  v.  Cooper,  72  Cal.  99  (action  by  stock- 
holder against  directors  for  misappropriation 
of  corporate  funds).  The  action  brought  by 
the  stockholder  must  be  regarded  as  a  suit 
brought  on  behalf  of  the  corporation,  and 
the  shareholder  can  enforce  only  such  daims 
as  the  corporation  could  enforce:  Chetwood 
V.  California  Nat.  Bank.  113  Cal.  414.  And 
as  to  the  right  of  stockholder  to  redeem  for 
the  benefit  of  the  corporators  corporate 
property  sold  under  execution,  see  Wright  v. 
Oroville  Min.  Co.,  40  Cal.  20.  That  the  acts 
of  the  corporation  in  maintaining  and  de- 
fending and  settling  actions  concerning  its 
corporate  liabilities  are  binding  on  the  stock- 
holdetv,  in  the  absence  of  fraud,  see  Baines 
V.  Babcock,  9o  Cal.  581,  592;  29  Am.  St. 
Rep.  158;  Donohoe  ▼.  Mariposa  etc.  Co.,  06 
Cal.  317. 

As  to  necessity  of  demand  by  stockholder 
before  bringing  action  against  the  officers 
for  injury'  to  the  corporation,  and  refusal  l)y 
the  corporation  to  bring  sudi  action,  see 
Morrison  v.  Stone,  103  Cal.  94  (demand  must 
be  in  good  faith);  Bacon  v.  Irvine,  70  Cal. 
221  (some);  Hawes  v.  Oakland.  104  U.  S. 
450;  Wickersham  v.  Crittenden,  106  Cal. 
329  fdemand  useless  and  therefore  unneces- 
sary); 110  Cal.  33$^;  93  Cal.  17;  Ashton  v. 
Dashaway  Asftn.,  84  Cal.  61  (same);  Smith 
V.  Dorn,  96  Cal.  73.  79. 

Where  action  against  corporation  may 
be  brought:  See  Cal.  Const.  1879,  art  XII. 
ser.  15;  see  Code  Civ.  Proc,  sec.  395,  in 
note. 

Subd.  3.  To  make  and  use  common 
seal.— At  the  common  law  it  was  an  essen- 
tial characteristic  of  corporations  that  they 
should  act  under  a  corporate  seal:  Angell  & 
Amos  on  t^orporations,  sec.  281.  But  this 
doctrine  is  now  universally  abandoned  in  the 
United  States,  and  it  is  well  settled  that  a 
corporation  may  make  a  contract  without  a 
seal:  Bank  of  Columbia  v.  Patterson,  7 
Cranch,  299;  Fleckner  v.  Bank  of  United 
States,  8  Wheat.  338;  Bank  of  United  States 
V.  Dandridge,  12  Wheat.  64;  Chestnut  HUl 
T.  Co.  V.  Rutter,  8  Am.  Dec.  675;  Canal 
Bridge  V.  Gordon,  11  Am.  Dec.  70;  Mott  v. 
Hicks,  13  Am.  Dec.  550,  and  the  note  thereto; 
Baptist  Church  v.  Mulford.  8  N.  J.  L.  185; 
McCullough  V.Talladega  Ins. Co., 46  Ala. 376; 
Sheffield  Township  v.  An  dress,  56  Ind.  157; 
New  Athens  v.  Thomas,  82  111.  259;  Buckley 
V.  Briggs,  30  Mo.  452.  It  is  also  the  settled 
doctrine  in  America  that  corporations  may 
appoint  agents  by  resolution  or  vote  without 
the  corporate  seal:  Leggett  v.  New  Jersey 
Mfg.  etc.  Co.,  23  Am.  Dec.  743,  in  note;  Os- 
born  V.  Bank  of  United  States,  9  Wheat. 
738;  Western  Bank  v.  Gilstrap,  45  Mo.  419; 
Morawetz  on  Corporations,  sec.  107. 

Prior  to  the  adoption  of  the  codes  in  Cali- 
fornia, it  had  been  held  that  the  deeds  of  a 
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corporation  maitt  be  under  seal:  Richardson 
T-  Scott  River  etc.  Co.,  22  Cal.  150.  Sections 
1628  and  1629,  which  in  this  connection 
have  not  received  a  construction  by  oar  su- 
preme court,  may  have  some  bearing  on  the 
Bubject. 

Having  a  seal,  a  corporation  may  alter  it 
at  pleasure,  and  may  adopt  as  its  own  the 
private  seal  of  an  individual.  But  such  seal 
when  so  adopted  must  be  used  as  the  seal  of 
the  corporation:  Richardson  v.  Scott  River 
etc.  Co.,  22  Cal.  160.  It  may  adopt  any  seal 
convenient:  Eureka  Co.  v.  Bailey  Co.,  11 
Wall.  481;  Tenney  v.  East  Warren  Co.,  43 
K.  H.  343;  Bank  of  Middlebury  v.  Rutland 
R,  R.  Co.,  30  Vt.  158;  Porter  v.  Androscog- 
gin R.  R.  Co.,  37  Me.  349;  Johnson  v.  Craw- 
ley, 25  Ga.  316;  71  Am.  Dec.  173;  Stebbins 
T.  Merritt,  10  Cush.  27;  Milldam  Foundry  v. 
Hovey,  21  Pick.  417.  A  seal,  though  not 
regularly  adopted,  may  l^ccome  the  seal  of 
the  corporation  by  use:  Blood  v.  La  Serena 
Land  etc.  Co.,  113  Cal.  221. 

When  the  common  seal  of  a  corporation 
appears  to  be  affixed  to  an  instrument,  and 
the  signatures    of   the  proper   officers    are 
proved,  the  seal  itself  is  prima  facie    evi- 
dence that  it  was  affixed  by  proper  author- 
ity: Southern  California  Col.  Assn.  v.  Bu8ta- 
mente,  52  Cal.  192;  Underbill  v.  Santa  ilar- 
bara  etc  Co.,  93  Cal.  300,  314;  Crescent  City 
etc.  Co.  V.  Simpson,  77  Cal.  286,  290;  Schal- 
lard  v.Eel  River  Steam  Nav.  Ca.,70  Cal.  144, 
146  (mortgage  not  invalidated  by  fact  that 
resolutions  of  authorization  do  not  appear  in 
the  proper  book  of  the  corporation);  Purser 
V.  £agle  Lake  etc.  Co.,  Ill  Cal.  139;  Blood 
T.  Via  Serena  Land  etc.  Co.,  113    Cal.  221; 
Leggett  V.  New    Jersey   Mfg.    etc.   Co.,  30 
Am.  Dec.  7i5;  and  see  post,    "Property  of 
Corporations."    The  seal  of  a  private  corpo- 
ration does  not  prove    itself,  but    muse  be 
proved  by  evidence:    Den  v.  Vreelandt,    11 
Am.  Dec.  551;  Foster  v.  Shaw,  7  Serg.  &  R. 
161;  Leazure  v.  Hillegas,  7  Serg.  &  R.  313; 
Farmers*  etc.  Co.  v.  McCullough.  25  Pa.  St. 
304.     But   the    presumption  is  that  a  seal 
affixed  to  a  corporate  deed  by  the  proper  offi- 
cer is  the  corporate  seal  until  the  contrary 
appears:    Milldam    Foundry   v.  Hovey,   21 
Pick.  417:  Stebbins  v.  Merritt,  10  Cush.  27; 
Phillips  V.  Coffee,  17  111.  IW;  63  Am.  Dec. 
357;  Reynolds  v.  Trustees,  6  Dana,  37;  Bank 
of  Middlebury  v.  Rutland  etc.  R.  R.  Co.,  30 
Vt.   159;  Tenney  v.  East  Warren  Lumber 
Co.,  43  N.  H.  343.    It  is  enough  if  it  appears 
to  have  been  affixed  as  the  corporate  seal  by 
the  proper  officer:  Osborne  v.  Tunis,  25  N. 
J.  L.  633. 

Subd.  4.  Property  of  corporationB.— 
With  respect  to  the  amount  of  real  property 
which  a  corporation  may  hold,  see  post,  sec. 
360,  and  note.  In  speaking  of  the  general 
power  of  a  corporation  to  dispose  of  the 
property.  Judge  Campbell,  delivering  the 
opinion  of  the  court  in  White  Water  Valley 
Canal  Co.  v.  Vallette.  21  How.  424,  makes 
the  following  comprehensive  statement:  "It 
is  well  settled  that  a  corporation,  without 
special  authority,  may  dispose  of  lands, 
goods,  and  chattels,  or  of  any  interest  in  the 
same  as  it  deems    expedient,    and  in    the 
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course  of  its  legitimate  business  may  make 
a  bond,  mortgage,  note,  or  draft,  and  also 
may  make  compositions  with  creditors,  or 
an  assignment  for  their  benefit  with  prefer-* 
ences,  except  when  restrained  by  law:  Part- 
ridge V.  Badger,  25  Barb.  140;  Barrye  v. 
Merchants*  Exch.  Co.,  1  Sand.  Ch.  280;  Burr 
V.  Phoenix  Glaas  Co.,  14  Barb.  358;  Dater 
V.  Bank  of  United  States,  5  Watts  &  S.  223; 
Frazier  v.  Wilcox.  4  Rob.  (La.)  517;  United 
States  Bank  v.  Huth,  4  B.  Mon.  423;  State 
V.  Bank  of  Maryland,  6  Giiv  &  J.  223:  26 
Am.  Dec.  561 ; '  Pierce  v.  Emery,  32  N.  H. 
48t>."  To  the  same  effect  is  Miners'  Ditch 
Co.  V.  Zellerbach,  37  Cal.  588;  90  Am.  Dec. 
300.  The  corporation  may  sell  all  its  prop- 
erty for  a  corporate  or  lawful  purpose:  Min- 
ers' Ditch  Co.  V.  Zellerbach,  37  Cal.  588;  09 
Am.  Dec.  300;  People  v.  President  etc..  38 
Cal.  166;  Sargent  v.  Webster,  13  Met.  408; 
46  Am.  Dec.  743;  Treadwell  v.  Salisbury 
Mfg.  Co.,  7  Gray,  303;  66  Am.  Dec.  490; 
Hodges  V.  New  England  Screw  Co.,  1  R.  I. 
347;  53  Am.  Dec.  624.  The  ownership  of 
property  is  not  essential  to  the  existence  of 
a  corporation,  nor  is  a  corporation  dissolved 
by  a  sale  of  all  its  property:  Sullivan  v.  Tri- 
uufo  Min.  Co.,  39  Cal.  459.  The  presumption 
is  in  favor  of  the  corporation's  general  pow- 
er to  purchase  real  estate;  anything  abridg- 
ing this  power  must  be  affirmatively  shown 
by  a  person  assailing  its  title:  Granite  Gold 
Min.  Co.  V.  Maginness,  118  Cal.  131.  See 
post,  sec.  360,  and  note. 

Restraints  upon  the  power  of  alienation 
may  be  imposed  either  by  the  charter  or  by 
the  nature  of  the  corporation:  Richards  v. 
Railroad,  44  N.  H.  136. 

The  majority  of  the  members  of  a  reli- 
gious corporation  cannot  divert  the  property 
held  in  trust  by  the  corporation  for  its  mem- 
bers, to  the  use  of  another  religious  organ- 
ization: Baker  v.  Ducker,  79  Cal.  366. 

A  corporation  may  mortgage  its  realty: 
Davis  V.  Rock  Creek  etc.  Co.,  55  Cal.  359; 
36  Am.  Rep.  40;  Union  Water  Co.  v.  Mur- 
phy's Flat  FInming  Co.,  22  Cal.  620;  Aurora 
Agricultural  Soc.  v.  Paddock,  80  111.  263; 
Thompson  v.  Lambert,  44  Iowa,  239;  Bards- 
town  R.  R.  Co.  V.  Metcalfe,  4  Met.  (Ky.)  • 
199;  81  Am.  Dec.  541;  Susquehannah  Bridge 
Co.  V.  General  Ins.  Co.,  3  Md.  305;  56  Am. 
Dec.  740;  Burt  v.  Rattle,  31  Ohio  St.  116; 
Watts'  Appeal,  78  Pa.  St.  370.  The  general 
power  to  purchase  land  and  dispose  thereof 
imports  the  right  to  mortgage  to  secure 
debts:  Jackson  v.  Brown,  5  Wend.  590;  Gor- 
don V.  Preston,  1  Watts,  385;  26  Am.  Dec. 
75;  Watts'  Appeal,  78  Pa.  St.  370;  Taber  v. 
Cincinnati  R.  R.  Co.,  15  Ind.  450;  McAllister 
V.  Plant,  54  Miss.  106;  West  v.  Madison  Co. 
Agr.  Board,  82  111.  205. 

Under  this  subdivision,  construed  with 
subdivision  5  of  section  574,  savings  and  loan 
associations  have  implied  power  to  purchase 
mortgages  on  real  estate  and  obligations  se- 
cured thereby:  Savings  Bank  v.  Barrett,  120 
Cal.  413. 

The  power  to  sell  and  convey  corporate 
property  can  be  conferred  only  by  the  board 
of  trustees  when  acting  as  such:  Gashwilor 
V.  Willis,  33  Cal.  11;  01  Am.  Dec.  607.    The 
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authority  of  an  agent  to  contract  for  the 
sale  of  land  must,  by  the  statute  of  frauds, 
be  in  writing:  Sec.  2309,  post;  such  author- 
*lty  can  only  be  conferred  on  the  agent  of  a 
corporation  through  its  board  of  directors, 
when  duly  assembled  by  resolution  duly 
passed  and  recorded:  See  post,  sec.  377;  rati- 
fication can  only  be  made  in  the  same  man- 
ner: Sec.  2310,  post;  Salfield  t.  Sutter  Coun- 
ty etc.  Co.,  94  Cal.  546;  Fudickar  v.  East 
Riverside  Irr.  Dist.,  109  Cal.  29  (to  support 
deed  of  corporation  not  bearing  corporate 
seal,  bui-den  of  pi*oof  is  on  party  relying  on 
the  deed  to  show  such  authority  or  ratifica- 
tion); Barney  t.  Pforr,  117  Cal.  56  (same). 
The  president,  as  such,  has  no  authority  to 
purchase  or  sell  real  estate  in  the  name  of 
the  corporation:  Bliss  v.  Kaweah  Canal  etc. 
Co.,  65  Cal.  502;  see,  also,  Bank  of  Healds- 
burg  T,  Bailhace,  65  Cal.  327,  that  authority 
from  the  trustees  is  necessary  to  enable  the 
bank  agent  to  compromise  a  defalcation  by 
taking  a  deed  of  land  in  the  bank's  name. 
So  to  mortgage  the  property  of  the  corpora- 
tion: Alta  etc.  Min.  Co.  v.  Alta  etc.  Min.  Co., 
78  Cal.  629;  Blood  v.  T^a  Serena  Laud  etc. 
Co.,  113  Cal.  221  (a  resolution  of  stockholders 
passed  at  a  preliminary  meeting  is  not  suffi- 
cient authority).  To  enable  the  president 
to  excKiute  a  promissory  note  of  the  corpora- 
tion to  himself  as  payee:  Smith  t.  Los  An- 
geles etc.  Assn.,  78  Cal.  289;  12  Am.  St.  Rep. 
53.  See  Wickersham  v.  Oittenden,  93  CJal. 
17,  30,  31,  as  to  authority  of  president  and 
cashier  of  a  bank.  The  statutorr  and  char- 
ter requisites  as  to  who  shall  execute  cor- 
porate contracts,  and  in  what  manner  the 
authority  therefor  shall  be  given,  must  be 
strictly  observed:  Bank  of  Healdsburg  v. 
Bailhnce,  65  Cal.  327;  Warner  v.  Mower,  11 
Vt.  385;  Wheelock  v.  Moulton,  15  Vt.  519; 
Isham  V.  Benmington  lr<m  Co.,  19  Vt  230. 
And  consult  the  note  to  Leggett  v.  New  Jer- 
sey Mfg.  etc.  Co.,  33  Am.  Dec.  742  et  seq. 

Where  an  instrument  purporting  to  be  exe- 
cuted by  the  corporation  bears  the  corporate 
seal  apparently  affixed  by  the  custodian 
thereof  and  proof  of  the  signatures  of  the 
officers  is  made,  the  presumption  is  that  such 
instrument  was  executed  pursuant  to  regu- 
lar and  lawful  authority:  Angell  &  Ames  on 
Corporations,  sec.  224;  1  JCyd  on  CJorpora- 
tions,  268;  McCracken  v.  San  Francisco,  16 
Cal.  639;  Miners'  Ditch  Co.  v.  Zellerbach,  37 
Cal.  543,  598;  99  Am.  Dec.  300;  Berks  etc. 
Road  Co.  V.  Myers,  9  Am.  Dec.  402;  Conine 
V.  Junction  R.  R.  Co.,  3  Houst.  288;  89  Am. 
Dec.  230;  Solomon's  Lodge  v.  MontmoUin, 
58  Ga.  547;  Blackshire  v.  Iowa  Homestead 
Co.,  39  Iowa,  6^4;  Adams  v.  His  Creditors, 
14  La.  454;  Morris  v.  Kerl,  20  Minn.  531; 
St.  Louis  Public  Schools  v.  Risley,  28  Mo. 
419;  Chouquette  v.  Barrada,  28  Mo.  491; 
Evans  v.  Lee,  11  Nev.  194;  Flint  v.  Clinton 
Co..  12  N.  H.  430;  Hoyt  v.  Thompson,  5  X. 
Y.  335:  Lovett  v.  Steam  Sawmill  Assn.,  6 
Paige,  54;  Bank  of  Vergennes  v.  Warren,  7 
Hill.  91;  Andres  v.  Fry,  113  Cal.  124;  Un- 
derbill V.  Santa  Barbara  etc.  Co.,  93  Cal. 
314;  Burrill  v.  Bank  of  Nahaut,  2  Met.  166; 
S5  Am.  Dec  395. 
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The  conveyances,  to  be  binding  upon  a  cor- 
poration, must  be  executed  in  its  own  name 
and  seal.  For  example,  if  an  individual's 
seal  is  used,  and  is  affixed  as  the  seal  of  that 
private  person,  it  cannot  be  treated  as  the 
seal  of  the  corporation — and  especially  will 
a  declaration  in  the  instrument  that  tlie  seal 
is  an  individuars  be  conclusive  of  its  char- 
acter and  effect:  Richardson  v.  Scott  River 
etc.  Co.,  22  Cal.  150.  Where  the  conveyance 
descril^s  the  grantors  as  a  corporation,  but 
is  executed  by  the  president  under  his  own 
hand  and  seal^  it  is  not  the  corporation's 
deed:  Hatch  v.  Barr,  1  Ohio,  390;  Zoller  v. 
Ide,  1  Neb.  489.  So  where  the  treasurer 
executed  the  deed  in  his  own  name,  though 
reciting-  that  he  executed  it  on  behalf  of  the 
corporation:  Brinley  v.^  Mann,  2  Cush.  337; 
48  Am.  Dec.  669.  So,'  also,  where  a  mort- 
gage was  signed  and  sealed  in  the  president's 
name:  Miller  v.  Rutland  R.  R.  Co.,  96  Vt. 
452.  And  compare  Haven  v.  Adams,  4  Al- 
len, 80,  Tenney  v.  East  Warren  Lumber  0>., 
40  N.  H.  343,  where  the  deeds  were  declared 
corporation  instruments,  they  pnri>orting  to 
be  conveyances  by  the  corporation,  and  be- 
ing signed  by  the  officers  thereof. 

If  the  grantor  is  in  fact  a  corporation,  and 
the  corporation  seal  is  affixed  to  the  deed, 
a  statement  in  the  deed  that  it  is  incorpo- 
rated is  not  essential:  Colton  Land  etc.  Co. 
V.  Swarts,  99  Cal.  278;  citing  Burnett  v. 
Lyford,  93  Cal.  114. 

Acquiring  property  by  eminent  do- 
main: See  Code  Civ.  Proc.,  sec.  1237  et  seq. 

Making  contracts  generally:  See  infra, 
subd.  8. 

Subd.  5.  Officers,  agents,  and  their 
compensation. —  Corporations  must  act 
through  officers  and  agents.  And  what  It 
may  do  by  itself  it  may  do  by  an  agent: 
McKieman  v.  Lenzen,  56  Cal.  61;  Jennings 
V.  Bank  of  California,  79  Cal.  323;  12  Am. 
St.  Rep.  145  (authority  of  officers  of  bank); 
Greig  v.  Riordan,  99  Cal.  316  (general  man- 
aging agent  has  power  to  assign  a  chose  in 
action  for  collection);  authority  need  not  ap- 
pear from  the  records  of  the  corporation: 
Tullcr  V.  Arnold,  98  Cal.  522  (same);  but  see 
Read  v.  Buffum,  79  Cal.  77  (proof  of  author- 
ity of  officer  to  make  an  assignment  is  neces- 
sary). The  board  of  directors  may  authorise 
an  executive  committee  to  make  a  written 
contract  in  its  name:  Andres  v.  Fry,  113  Cal. 
124,  128;  Gashwiler  v.  Willis,  33  Cal.  20; 
Abbott  v.*76  Land  etc.  Co.,  87  Cal.  323.  That 
notice  to  the  agent  is  constructive  notice  to 
the  corporation,  see  Jefferson  v.  Hewitt,  103 
Cal.  624;  post,  sec.  2332^  Corporate  exist- 
ence must  pi*ecede  appointment  of  agent: 
Kelly  V.  Ruble,  11  Or.  75. 

The  appointment  of  agents,  which  at  com- 
mon law  was  required  to  be  under  seal,  is 
now  admitted  to  be  valid  without  the  corpo- 
rate seal:  Crowley  v.  Genesee  Min.  Co.,  55 
Cal.  273;  Pixley  v.  Western  Pac.  R.  R,  Co., 
33  Cal.  192;  Angell  &  Ames  on  Corporations, 
sec.  283;  Stamford  Bank  v.  Benedict,  15 
Conn.  445;  Clark  v.  Benton  Mfg.  Co.,  15 
Wend.  256;  Wolf  v.  Goddard,  9  Watts,  544. 
See,  also,  Streeten  v.  Robinson,  102  Oal.  542 
(president    has  authority  to  employ  an  at- 
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torney).    And  as  iu  the  case  of  agency  gen- 
•erally,  the  appointment    may  be  either    by 
previous  authority,  or  it  may  be  evidenced 
by  acts  of  ratification  on  the  part  of  the  cor- 
poration:   Forbes  v.  San    Kafael    Turnpike 
Co.,  50  Cal.  340:  Seeley  v.  San  Jose  etc.  Co., 
C9  Cnl.  22:  Pixley  v.  Western  Pac.  R.  R.  Co., 
^3  Cal.  183;  91  Am.  Dec.  623;  and  see  Crow- 
ley V.  Genesee  Min.  Co.,  55  Cal.  273;  Per- 
ry V.  Simpson  Afff?.  Co.,  37  Conn*.  520;  Smi- 
ley V.  Mayor,  6  Heisk.  604;  Clark  v.  Pratt, 
47  Me.  55;  Alabama  R.  R.  Co.  v.  Kidd,  20' 
Ala.  221.    But  the  contracts  of  ai^ents  can- 
not be  ratified  so  as  to  bind  the  corporation, 
if  they   are  such  as  the  corporation  could 
not  have  authorii&ed  their    arcnts  to  make: 
Pixley  v.  Western  Pac.  R.  R.  Co.,  33  Cal. 
ia3;  91  Am.  Dec.  623;  explaining  Zottman  v. 
£an  Francisco,  20  Cal.  96;  81  Am.  Dec.  90; 
and  Wallace  v.  San  Jose,  29    Cal.  180.    If 
the  majority  of  stockholders  have  power  to 
nuthorise  a  contract,  they  have  power  to 
ratify  it:  San  Diego  v.  Pacific  Bench  Co.,  112 
*Cal.  53.    See,  further,  as  to  ratification  of 
acts  of  officers.  Underbill  v.  Santa  Barbara 
etc.  Co.,  93  Cal.  300  (ratification  of  acts  of 
directors  may  be  presumed  from  long  acqui- 
escence by  shareholders);  San  Diego  v.  Pa- 
cific Beach  Co.,  112  Cal.  53,  02  (same);  Sal- 
field  V.  Sutter  County  etc.  Co.,  94  Cal.  540 
(acts  in  pais  not  amounting  to  ratification); 
■Gribhle  v.  Columbus  Brewing  Co.,  101  Cal. 
«67  (corporation  estopped  by  receiving  fruits 
of  unauthorized  contract  of    its  president); 
Read  v.  BufiFum,  79  Cal.  77;  12  Am.  St.  Rep. 
131   (ratification  by  directors  of  attempted 
assignment  made  after  suit  commenced  by 
assignee  too  late  to  be  availing  to  the  as- 
signee); Alta  etc.  Min.  CTo.  v.  Alta  etc.  Min. 
Co.,  78  Cal.  629;  Bates  v.  Coronado  Beech 
•Co.,  109  Cal.  160  (contract  entered  into  by 
president  for  purpose  of  sale  of  land  ratified 
l)y  meeting  of    stockholders);    Fudickar  v. 
East  Riverside  Irr.  Dist,  109  Cal.  29  (void 
•conveyance  of  real  property  of  a  corporation 
•cannot  be  validated  by  parol  acts  of  ratifica- 
tion); Pauy  V.  Pauly,  107  Cal.  8;  48  Am.  St. 
Rep.  98  (ratification  at  unauthorized  special 
meeting  of  directors  of  notes  executed  by 
secretary,  in  absence  of  authority,  not  bind- 
ine);  Hawley  v.  Gray  Bros.  etc.  Co.,  106  Cal. 
•337   (estoppel  of  corporation   to  deny  rati- 
fication of  lease  taken  for  its  benefit  by  the 
president  as  its  agent);  Fraser  v.  San  Fran- 
cisco Bridge  Co.,   103  Cal.   79  (estoppel  to 
deny  ratification  of  authority  of  president); 
Purser  v.  Eaple  Lake  etc.  Co.,  Ill  Cal.  139 
(authenticated  copy  of  resolutions  of  direc- 
tors ratifying  a  mortgage  is  presumptive  evi- 
dence that  the  mortgage  was  the  act  of  the 
corporation);  San  Diego  v.  Pacific  Beach  Co., 
112  Cal.  53  (ratification  cannot  be  objected 
to  on  ground  that  some  of  the  stockholders 
may  have  acted  without  knowledge  of  the 
facts).    As   to  ratification    in    general,   see 
post,  sees.  2310-2314,  and  notes;  and  post, 
sec.  2310,  on  ratification  of  acts  of  agent; 
^ec.  1589,  on  assumption  of  obligation  by  ac- 
ceptance of  its  benefits. 

As  to  the  power  of  the  president,  as  gen- 
-eral  agent  of  the  corporation,  to  raise  money 


for  the  company  to  carry  on  its  business, 
give  notes,  and  pay  indehteduess,  Si^  Seeley 
V,  San  Jose  etc.  Co.,  59  Cal.  22.  The  presi- 
dent, if  agent  of  the  corporation  for  carry- 
ing on  its  business  of  buying  and  selling, 
has  authority  to  give  a  promissory  note  for 
a  purchase  made  by  him  in  the  course  of  its 
business:  Siebe  v.  Joshua  Hendy  Machine 
Works.  86  Cal.  390.  Where  president  has 
authority  to  make  contracts  and  do  a  gen- 
eral business  for  the  corporation,  he  may 
lease  premises  for  its  use:  Hawley  v.  Gray 
Bros.  etc.  (^.,  106  Cal.  337.  See,  also,  Los 
Angeles  L.  Co.  v.  Los  Angeles,  1()6  Cal.  150 
(signature  to  a  protest  against  proposed 
street  improvement,  made  by  one  who  is  in 
fact  the  rorporation's  general  manager, 
though  ho  is  designated  only  by  his  official 
title,  is  efTectual  as  a  signature  of  the  cor- 
poration). 

Compensation. — Directors  of  corporations 
are  presumed  to  render  their  services  gratu- 
itously, and  are  not  entitled  to  compensa- 
tion even  for  acts  done  outside  of  their  or- 
dinary duties  unless  compensation  has  been 
previously  stipulated  for:  Pierce  on  Rail- 
roads, 31;  Wickersham  v.  Crittenden,  93 
Cal.  17.  A  prior  agreement  to  pay  a  di- 
rector salary  rebuts  this  presuipption  and 
will  bind  the  corporation:  Hall  v.  Vermont 
etc.  R.  Co.,  28  Vt  401;  Hodges  v.  Rutland 
etc.  R.  Co.,  29  Vt.  220;  American  Cent.  R. 
R.  Co.  V.  Miles,  52  HI.  174;  Illlnms  Linen  Co. 
V.  Hough,  91  111.  03;  Manx  Ferry  Gravel  R. 
Co.  V.  Branegan,  40  Ind.  361;  Butts  v.  Wood, 
37  N.  Y.  317.  Some  cases  hold  that  the 
presumption  above  mentioned  does  not  ap- 
ply to  services  which  are  special,  or  of  a 
character  outside  of  a  director's  duty:  Hall 
V.  Vermont  etc.  R.  Co.,  28  Vt.  401;  Gridley 
▼.  Lafayette  etc.  R.  Co.,  71  HI.  200;  New 
York  &,  N.  H.  R.  Co.  v.  Ketchum,  27  Conn. 
170;  Rogers  v.  Hastings  etc.  R.  C!o.,  22  Minn. 
25;  Santa  Clara  Min.  Assn.  v.  Meredith,  49 
Md.  389;  33  Am.  Rep.  264.  Some  doubts  are 
cast  upon  the  propriety  of  the  presumption 
in  any  case,  In  Roeborough  v.  Shasta  River 
Canal  Co.,  22  Cal.  556.  The  rule  which  ex- 
cludes compensation  applies  to  a  president 
chosen  by  the  directors  from  their  number: 
Merrick  v.  Peru  CJoal  Co.,  61  HI.  472;  Levisoe 
V.  Shreveport  C:ity  R.  Co.,  27  La.  Ann.  641; 
Kilpatrick  v.  Penrose  Ferry  Bridge  Ck>.,  49 
Pa.  St.  118;  88  Am.  Dec.  497;  Wickersham 
V.  Crittenden,  93  Cal.  17;  106  Cal.  327  (vote 
of  president  which  is  essential  to  adoption 
of  a  resolution  increasing  his  salary,  in- 
validates the  proceeding);  and  to  a  treasurer 
when  a  director:  Holder  v.  Lafayette  etc. 
R.  Co.,  71  111.  106;  22  Am.  Rep.  89. 

The  presumption  of  gratuitously  render- 
ing services  is  not  rebutted  by  proof  that 
the  director  expected  that  he  was  to  receive 
pay  in  the  absence  of  some  action  by  the 
corporation  to  justify  this  expectation:  New 
York  &  N.  H.  R.  O.  v.  Ketchum,  27  Conn. 
170.  But  if  it  is  the  expectation  and  under- 
standing of  both  parties  that  the  services 
are  to  be  paid  for,  such  und<erstanding  and 
expectation,  although  not  sufficient,  perhaps, 
to  amount  to  an  agreement,  removes  the  pre- 
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snmption  af  Kratuitous  performance  of  the 
services:  Rosborough  v.  Shasta  River  Canal 
Co.,  22  Cal.  556,  a  case  of  a  president's 
action  for  salary.  And  in  a  suit  to  recover 
the  value  of  services  rendered  to  a  corpora- 
tion by  a  director,  all  evidence  that  will 
show  the  relation  of  the  parties,  and  affect 
the  question  of  presumption,  is  admissible: 
Barstow  v.  Railroad  Co.,  42  Cal.  465;  Mc- 
Carthy V.  Mt.  Tecarte  Land  etc.  Co.,  Ill 
Cal.  328  (evidence  of  usage  as  to  compensa- 
tion is  evidence  as  to  matter  of  fact,  not  as 
to  conclusion  of  the  witness).  And  a  di- 
rector who  acted  as  superintendent  was  al- 
lowed to  recover  in  Neall  v.  Hill,  16  Cal. 
145,  76  Am.  Dec.  508,  there  being  no  fraud 
shown.  See,  also,  Zellerbach  v.  Allenberg, 
99  Cal.  57  (presumption  in  favor  of  action 
of  board  of  directors  awarding  extra  com- 
pensation to  secretary). 

A  subsequent  vote  of  the  board  of  direc- 
tors to  pay  a  director  for  his  services,  when 
there  was  no  previous  agreement  therefor, 
is  not  binding:  First  Nat.  Bank  of  Fort  Scott 
V.  Drake,  29  Kan.  311,  44  Am.  Rep.  640; 
Chandler  v.  Bank.  3  N.  J.  L.  255;  Railroad 
Co.  V.  Mile«,  52  Dl.  174;  Merrick  v.  Peru 
Co.,  61  111.  472;  Holder  v.  L.  B.  &  M.  R. 
Co.,  71  111.  100;  22  Am.  Rep.  88;  Illinois 
Linen  Co.  v.  Hough,  91  111.  68;  Manx  Ferry 
Gravel  Road  Co.  v.  Branegan,  40  Ind.  361; 
New  York  &  N.  H.  R.  Co.  v.  Ketchum.  27 
Conn.  170.  But  in  the  California  case  of 
Rosborough  v.  Shasta  etc.  Co.,  22  Cal.  556, 
the  subsequent  resolution  was  used  to  help 
out  the  previous  understanding  to  pay  a 
president  for  his  services. 

Officers  and  agents,  not  directors,  are  en- 
titled to  recover  on  a  quantum  meruit, 
where  no  price  is  fixed:  Fraylor  v.  Sonora 
Miu.  Co..  17  Cal.  594;  Bee  v.  San  Francisco 
etc.  R.  R.  Co.,  46  Cal.  248,  where  the  ques- 
tion of  the  value  of  a  superintendent's  ser- 
vices was  involved;  Missouri  R.  R.  Co.  v. 
Richnrdfl,  8  Kan,  101;  Rogers  v.  Hastings 
etc.  R.  Co..  22  Minn.  25.  That  money  ad- 
vanced to  a  corporation  by  a  director  in 
good  faith,  for  necessary  coriwrate  purposes, 
is  a  valid  claim  against  the  corporation,  see 
Santa  Oruz  R.  R.  Co.  v.  Spreckels,  65  Cal. 

183.  .  . 

The  power  of  removing  the  privnte  or  mm- 
isterial  officers  of  a  private  corporation  be- 
longs to  the  corporation  alone.  Courts  can- 
not remove  such  officers:  Neall  v.  Hill,  16 
Cal.  145;  76  Am.  Dec.  508.  See.  however, 
as  to  power  of  superior  court  to  remove 
trustees,  poet,  sec.  2283. 

Where  an  agreement  to  organize  a  corpo- 
ration constituted  certain  persons  agents  of 
the  corporation  to  draw  and  invest  money 
collected  from  subscribers,  these  persons, 
after  the  incorporation,  become  the  com- 
pany's agents,  and,  as  such,  may  be  re- 
moved by  the  corporation:  San  Joaquin  Land 
etc.  -Ck).  V.  West,  94  Cal.  399.  As  to  the 
fiduciary  relation  of  directors  and  other  offi- 
cers of  a  corporation,  see  post,  sees.  2228- 
2239,  Inclusive,  and  notes.  See,  also,  Fud- 
ickar  v.  East  Riverside  Irr.  Dist.,  109  Cal. 
29  (contract  between  corporation  and  one  of 


its  directors,  by  which  latter  gains  an  ad- 
vantage, is  not  void,  but  voidable;  right  to 
avoid  it  is  not  assignable);  Pauly  v.  Pauly, 
108  Cal.  8  (partial  identity  of  directors  of 
distinct  corporations  does  not  of  itself  aflfoct 
contracts  between  the  corporations);  Snn 
Diego  V.  Pacific  Beach  Co.,  112  Cal.  53,  50 
(same);  Fox  v.  Hale  &  Norcross  etc.  Miii. 
Co..  108  Cal.  369.  (secret  agreement  with 
president  for  control  of  board).  For  con- 
struction of  section  3  of  article  XII  of  the 
constitution,  making  directors  jointly  and 
severally  liable  for  moneys  embezzled  or 
misappi'opriated  by  officers  of  th«  corpora- 
tion, see  Fox  v.  Hale  &  Norcross  etc.  Miu. 
Co.,  108  Cal.  369. 

Subd.  6.    Power  to  make  by-laws:  See 
ante,  sec.  301,  and  note. 

Selling    delinquent    shares:    See  ante, 
sec.  331  et  seq. 

Subd.  8;   To  make  contracts.— With  re- 
spect to  contracts  in  respect  to  real  estate, 
see  supra,  subd.  4.    As  to  the  validity  of 
mortgages,  see  same.    Among  the  contracts 
which  it  has  been  repeatedly  decided  that  a 
corporation  may  make,  although  such  power 
would  seem  not  to  be  subject  of  question  un- 
der the  general  principle  that  "a  corpora- 
tion, in  order  to  attain  its  legitimate  objects, 
may  deal  precisely  as  an  individual  may  who 
seeks  to  accomplish  the  same  ends*'  (Barry 
V.  Merchants'  Ex.  Co.,  1  Sand.  Ch.  280),  are: 
1.  The  borrowinsr  of  money  to  carry  on  the 
business  for  which  it  was  incorporated,  al- 
though such  right  was  not  reserved  by  the 
charter:  Magee  v.  Mokelumne  Hill  Canal  Co., 
5  Cal.  258;  and  see  Seeley  v.  San  Jose  etc. 
Lumber  Co.,  59  Cal.  22;  Curtis  v.  Leavitt, 
15  N.  Y.  9;  Smith  v.  Law,  21  N.  Y.  296; 
Union  Min.  Co.  v.  Bocky  Mt.  Nat.  Bank, 
2  Colo.  248;  Hackettstown  v.  Swackhamer, 
37  N.  J.  L.  191;  Alabama  Ins.  Co.  v.  Central 
etc.  Assn.,  54  Ala.  73;  Thompson  v.  Lam- 
bert, 44  Iowa,  239.    And  the  general  right 
to  borrow  money  implies  the  power  to  mort- 
gage all    corporate    property  except    fran- 
chises, unless  restrained  by  express  prohibi- 
tion in  the  act  of  incorporation,  or  by  some 
general  statute:  Green's  Brice's  Ultra  Vires, 
224,  in  note,  et  seq.;  see,  also,  supra,  subd. 
4,  2.  The  giving  of  a  note.    **No  question  is 
better  settled  upon  authority  than   that  a 
corporation,  not    prohibited    by  law    from 
doing  so,  and  without  any  express  power  in 
its  charter  for  that  purpose,  may  make  a  ne- 
gotiable promissory  note,  payable  either  at 
a  future  day  or  upon  demand,  when  such 
note  is  given  for  any  of  the  legitimate  pur- 
poses for  which  the  company  was  incorpo- 
rated": Moss  V.  Averill,  10  N.  Y.  45T;  Seeley 
V.  San  Jose  etc.  Lumber  Co.,  59  Cal.  22; 
Mott  V.  Hicks,  13  Am.  Dec.  550,  and  note; 
Buckley  v.  Briggs,  30    Mo.    452;    Came    v. 
Brigham,  39  Me.  35:  Clark  v.   School  Dis- 
trict, 3  R.  L  399.    With  regard  to  the  man- 
ner of  executing  a  note  so  as  to  make  it  the 
corporation's  obligation,  it  is  sufficient  if  it 
appear  from  the  entire  instrument  that  such 
was  the  intention:  Blanchard  v.  Kaull,  44 
Cal.  440;    Haskell  v.  Cornish,  13  Cal.  4vj; 
Shaver  v.  Ocean  Min.  Co.,  21  Cal.  45;  Smith 
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T.  Eureka  Flour  Mills,  6  Cal.  1;  Bean  ▼.  Pio- 
neer Min.  Co.,  66  Cal.  451;  56  Am.  Rep.  106; 
Farmers'  etc.  Bank  of  Saviugs  v.  Colby,  64 
Cal.  352,  a  case  where  the  company's  name 
did  not  appear  in  the  body  of  the  note, 
which  was  signed  by  6.  A.  C.  and  D.  K.  T., 
in  their  official  capacity,  and  by  them  and 
others  indorsed.  The  general  principle  in- 
Tolved  in  these  cases  is  well  settled.  It  is 
its  application  to  particular  circumstances 
that  gives  rise  to  the  difficulty:  See  1  Daniel 
on  Negotiable  Instruments,  sec.  398  et  seq. 
The  execution  of  conveyances  by  corpora- 
tions is  touched  upon  in  subdiyision  4,  supra. 
A  corporation  may  enter  into  a  contract  of 
guaranty:  Low  t.  California  Pac.  R.  R.,  52 
Cal.  53;  28  Am.  Rep.  629.  It  may  make  an 
assignment:  McKiernan  v.  Lenzen,  56  Cal. 
61.  A  contract  in  consideration  of  protect- 
ing the  corporation  from  loss  on  a  guaranty 
is  binding,  although  the  guaranty  is  not: 
Mound  City  Land  etc.  Assn.  y.  Slauson,  65 
Cal.  425. 

The  general  doctrine  of  ultra  vires  is  ad- 
verted to  in  the  commencement  of  this  note. 


Various  contracts  of  corporations  are  inter- 
preted in  the  following  cases:  San  Diego 
Water  Co.  v.  Flume  Co.,  108  Cal.  549  (as  to 
validity  of  contract  appointing  trustees  to 
operate  and  control  the  property  of  the  cor- 
porations; that  a  contract  creating  exclusive 
agency  of  one  corporation  for  another  for 
sale  of  water  in  city  limits  is  not  illegal  as 
being  ultra  vires  or  as  creating  a  monopoly; 
a  contract  between  corporations  for  a  com- 
mon supply  of  water  to  a  city  not  an  unrea- 
sonable prevention  of  competition  between 
the  corporations;  contract  in  question  cre- 
ates not  a  partnership,  but  a  limited  agency, 
with  provision  for  compensation);  Visalia 
Gas  etc.  Co.  v.  Sims,  101  Cal.  326;  43  Am. 
'St.  Rep.  105  (lease  of  public  franchise  for 
lighting  of  city  ultra  vires  and  void  as 
against  public"^  policy;  performance  by  one 
party  does  not  estop  other  party  to  plead  in- 
validity of  the  contract);  Greenberg  v.  Cali- 
fornia B.  R.  Co.,  107  Cal.  ^7  (contract  for 
sale  of  land  to  corporation  for  shares  of 
stock;  demand  for  delivery  of  the  stock 
necessary  to  put  the  company  in  default). 


355.  Limitation  of  powers. 

Sec.  355.  In  addition  to  the  powers  enumerated  in  the  preceding  section, 
and  to  those  expressly  given  iii  that  title  of  this  part  under  which  it  is  incor- 
porated, no  corporation  shall  possess  or  exercise  any  corporate  powers,  except 
such  as  are  necessary  to  the  exercise  of  the  powers  so  enumerated  and  given. 

Incidental  powers.— This  section  is  a  respect  to  which  see  sec.  S64,  a»d  note,  at 
negative  grant  of    incidental  powers,  with     the  commencement  thereof. 

356.  Banking  ezpresily  prohibited. 

Sec.  356.  No  corporation  shall  create  or  issue  bills,  notes,  or  other  evidences 
of  debt,  upon  loans  or  otherwise,  for  circulation  as  money. 

Violation  of  section  a  penal  oifense:  this  limitation  upon  corporate  powers  does 

Pen.  (Dode,  sec.  648.  not  prevent  the  execution  of  negotiable  in- 

Constitutiooal  provision  to  the  same  pur-  struments,  see  sec.  354,  subd.  8,  and  note. 
poee:  Cal.  Const.  1879,  art.  XII,  sec.  5.  That 

357.  Misnomer  does  not  invalidate  instrnment. 

Sec.  357.  The  misnomer  of  a  corporation  in  any  written  instrument  does  not 
invalidate  the  instrument,  if  it  can  be  reasonably  ascertained  from  it  what  cor- 
poration is  intended. 


Misnonier  of  corporation  no  more  im- 
pairs the  validity  of  its  acts  than  a  like 
error  in  the  name  of  an  individual.  If  its 
contracts  expressed  in  writing  contain  suffi- 
cient to  identify  the  corporation,  the  mis- 
nomer is  unimportant:  Hagerstown  T.  Road 
V.  Creeger,  0  Am.  Dec.  405,  and  note;  Berks 
Road  V.  Myers,  2  Am.  Dec.  402;  Thatcher  v. 
West  River  Nat  Bank,  19  Mich.  106;  People 
V.  Sierra  Buttes  etc.  Min.  Go.,  30  Cal.  514. 
See,  also,  Underhill  v.  Santa  Barbara  etc. 


Co.,  93  Cal.  300.  In  pleading,  the  misnomer 
should  be  taken  advantage  of  by  plea  in 
abatement:  Bank  of  Utica  v.  Smalley,  14 
Am.  Dec.  520.  With  respect  to  the  degree 
of  accuracy  requisite  in  criminal  pleadings, 
see  People  v.  Potter.  35  Cal.  111.  See,  gen- 
erally, upon  the  effect  of  misnomer,  Angell 
&  Ames  on  Corporations,  sec.  90;  Morawetz 
on  Corporations,  sec.  181;  Thompson  on  Cor- 
porations, sees.  295,  3729,  5037,  7610,  7612, 
7805. 


358.  Corporation  to  organize  within  one  year. 

Sec.  358.  If  a  corporation  does  not  organize  and  commence  the  transaction 
of  its  business,  or  the  construction  of  its  works  within  one  year  from  the  date  of 
its  incorporation,  or  if,  after  its  organization  and  commencement  of  its  business, 
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it  shall  lose  or  dispose  of  all  of  its  property,  and  shall  fail  for  a  period  of  two 
years  to  elect  officers  and  transact,  in  regular  order,  the  business  of  said  corpora- 
tion, its  corporate  powers  shall  cease,  and  the  said  corporation  may  be  dissolved 
at  the  instance  of  any  creditor  of  the  said  corporation,  at  the  suit  of  the  state^ 
on  the  information  of  the  attorney  general,  but  the  resumption  of  its  business  in 
good  faith  by  such  corporation  prior  to  the  commencement  thereof  shall  be  a  bar 
to  such  suit.  The  due  incorporation  of  any  company  claiming  in  good  faith  to^ 
be  a  corporation  under  this  part,  and  doing  business  as  such,  or  its  right  to  exer- 
cise corporate  powers,  shall  not  be  inquired  into  collaterally  in  any  private  suit 
to  which  such  de  facto  corpcjration  may  be  a  party;  but  such  inquiry  may  be  had 
at  the  suit  of  the  state  on  information  of  the  attorney  general;  provided,  how- 
ever, as  to  any  company  claiming  in  good  faith  to  be,  and  which  has  been  doing 
business  for  ten  consecutive  years  as  a  corporation,  no  such  inquiry  shall  be  mad  2 
either  by  the  state  or  by  any  person  whatsoever.  [Amendment,  approved  March 
S3,  1901;  Stats.  1901,  p.  632;  in  effect  sixty  days  from  passage.] 

Organization  within  one  year.— As  an  82  Cal.  184.    As  to  de  facto  corporatioD^^ 

illustration  of  what  is  meant  by  commenc-  see,  also,  People  y.  La  Hue,  07  Gal.  526;  Oak- 

ing  to  transact  the  corporate  busin^^s  with-  land  Gaslight  Co.  v.  Dameron,  67  Cal.  663; 

in  the  year,  see  People  v.  Stockton  etc.  R.  R.  Lakeside  Ditch  Co.  t.  Crane,  80  Cal.  181 ; 

Co.,  45  Oal.  306;  13  Am.  Rep.  178.    If  a  First  Baptist    Church  t.  Brauham,  90  Cal. 

franchise  is  granted  by  the  state  upon  the  22;  People  t.  I^eonard,  106  Oal.  302;  Martin 

condition    that    the   corporation   constructs  t.  Deetz,  102  Cal.  55  (an  ayerment  of  the 

certain  works  in  a  specified  time,  a  failure  existence  of  a  de  facto  corporation  is  issu- 

eo  to  do  works  a  forfeiture  without  judg-  able;  the  right  of  such  a  corporation  to  exist 

ment  at  suit  of  the  state:  Oakland  R.  R.  Co.  may  be  attacked  collaterally), 

y.  Oakland  etc.  R.  R.  Co.,  45  Oal.  3G5;  13  Estoppel  to  deny  corporate  ezlstenca. 

Am.  Rep.  aISI.    An  inquiry  as  to  the  right  One  who  has  contracted  with  an  apparent 

of  a  company  to  act  as  a  corporation    can  corporation,  as  such,  is  estopped,  in  an  ac- 

only  be  had  at  the  suit  of  the  state  on  in-  tion  on  the  contract,  from  denying  the  es- 

formation  by  the  attorney  general:  Rondell  istence  of  the  corporation:  Fresno  Canal  etc. 

V.  Fay,  32  Cal.  354.    The  irregular  or  non-  Oo.  v.  Warner,  72  Cal.  379;  Grangers'  B. 

performance  of  acts  relating  to  the  organi-  Assn.  t.  Clark,  67  Cal.  634;  Bank  of  Shasta 

Kation  of  a  corporation  can  only  be  inyesti-  t.  Boyd,  99  Cal.  604. 

gated  in  a  direct  proceeding  instituted  for  Provision     respecting    railroad     com- 

that  purpose,  and  not  in  a  collateral  action:  panics,  two  years:  See  sec.  466,  poet. 

Spring  Valley  etc.   W.  W.   v.   San    Fran-  Same  respecting  street  railroads:    See 

Cisco,  22  Cal.  441;  McFarland  t.  Triton  Ins.  sec.  502,  post. 

Co.,  4  Denio,  392;  Eaton  t.  Aspinwall,  19  Nonuser  or  misuser  of  franchise,  disso 

N.  Y.  119;  Seai-sburg  T.  06.  v.  Colter,  6  Vt.  lution  of    corporation  for:    See  8  Am.  St. 

323;  Dunning  y.  New  Albany  etc.  R.  R.  Co.,  Rep.  201,  202,  note. 

2  Ind.  437;  Judah  t.  American    Livestock  Collateral  attack  upon  existence  of  cor- 

Ins.  Co.,  4  Ind.  388.  See,  also.  Golden  Gate  poration:  See  33  Am.  St.  Rep.  180-1^,  note. 
etc.  Co.  y.  Joshua  Hendy  Machine  Works, 

359.  Increasing  and  diminisliing  capital  stock,  how. 

Sec.  359.  No  corporation  shall  issue  stock  or  bonds  except  for  money  paid, 
labor  done,  or  property  actually  received,  and  all  fictitious  increase  of  stock  or  in- 
debtedness is  void. 

Every  corporation  may  increase  or  diminish  its  capital  stock,  create  or  increase 
its  bonded  indebtedness,  subject  to  the  following  provisions: 

First — The  capital  stock  of  a  corporation  may  be  increased  or  diminished  at  a 
meeting  of  the  stockholders  by  a  vote  representing  at  least  two-thirds  of  the  sub- 
scribed capital  stock;  such  meeting  must  be  called  by  the  board  of  directors,  and 
notice  must  be  given  by  publication  in  a  newspaper  published  in  the  county 
where  the  principal  place  of  business  of  such  corporation  is  located,  or  if  there 
be  none  published  in  said  county,  then  in  a  newspaper  published  in  an  adjoining 
coxmty,  such  paper  to  be  designated  by  the  board  of  directors  in  the  order  calling 
the  meeting.  ^34 
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Second — The  notice  must  specify  the  object  of  the  meeting,  and  the  amount 
to  which  it  is  proposed  to  increase  or  diminish  the  capital  stock,  the  time  and 
place  of  holding  the  meeting,  which  latter  must  be  at  the  principal  place  of  busi- 
ness of  the  corporation,  and  at  the  building  where  the  board  of  directors  usually 
meet.  The  notice  herein  provided  must  be  published  once  a  week  for  at  least 
sixty  days.  The  capital  stock  cannot  be  diminished  to  an  amount  less  than  the 
indebtedness  of  the  corporation. 

Third — The  bonded  indebtedness  of  a  corporation  may  be  created  or  increased 
by  a  vote  of  the  stockholders  representing  at  least  two-thirds  of  the  subscribed 
capital  stock  at  a  meeting  called  by  the  board  of  directors,  and  after  notice  of 
the  time  and  place  of  the  meeting,  published  in  the  same  manner  and  for  the 
time  above  prescribed,  which  notice  shall  state  the  amount  of  the  bonded  in- 
debtedness which  it  is  proposed  to  create,  or  the  amount  to  which  it  is  proposed 
to  increase  such  indebtedness,  and  shall  in  all  other  respects  contain  the  same 
matters  as  are  above  provided  and  set  forth  in  the  notice  of  a  meeting  to  increase 
or  diminish  the  capital  stock. 

Fourth — ^In  addition  to  the  notice  by  publication,  the  secretary  of  the  corpo- 
ration shall  also  address  a  notice  to  each  of  the  stockholders  whose  name  appears 
on  the  company^s  books  as  sufficiently  addressed  at  his  place  of  residence  if 
known,  and  if  not  known,  then  at  the  principal  place  of  business  of  the  corpora- 
tion, which  notice  shall  be  mailed  to  such  stockholders  at  least  thirty  days  before 
the  day  appointed  for  such  meeting;  and  upon  such  increase  or  diminution  of  the 
capital  stock  or  creation  or  increase  of  bonded  indebtedness  being  made  as  herein 
provided^  a  certificate  must  be  signed  by  the  chairman  and  secretary  of  the  meet- 
ing and  a  majority  of  the  directors^  showing  a  compliance  with  the  requirements 
of  this  section,  the  amount  to  which  the  capital  stock  has  been  increased  or 
diminished,  or  the  amount  of  the  bonded  indebtedness  created  or  to  which  the 
bonded  indebtedness  may  have  been  increased,  and  the  amount  of  stock  repre- 
sented at  the  meeting,  and  the  whole  vote  by  which  the  object  was  accomplished. 
The  certificate  must  be  filed  in  the  office  of  the  clerk  of  the  county  where  the  . 
original  articles  of  incorporation  are  filed,  and  a  certified  copy  thereof  in  the 
ofece  of  the  secretary  of  state;  and  thereupon  the  capital  stock  shall  be  so  in- 
creased or  diminished,  or  the  bonded  indebtedness  may  be  created  or  increased 
accordingly. 

When  the  by-laws  of  the  corporation  prescribe  the  paper  in  which  notices  of 
meeting  are  to  be  published,  the  notices  herein  provided  for  shall  be  published 
in  such  paper  unless  publication  thereof  shall  have  ceased.  [Amendment,  ap- 
proved March  23,  1893;  Stats.  1893,  p.  191;  in  effect  sixty  days  from  March  23, 
1893.] 

**The   preceding    sections  of   this    article  shares  are  void,  and  the  holders  are  not 

were  taken  from  Stats.  1850,  347,  sees.  1-6.  liable  as  subscribers:  Kellerman  v.  Mnier, 

See,  also.  Stats.  1853,  88;  1861,  85;  1862,  116  Cal.  416,  424;  citing  Christensen  v.  Euo, 

540,  109,  110;  1866,  747;  1868,  325":  Com-  106  N.  Y.  97;  60  Am.  Rep.  429. 

missioners'  note.  Increasing  or  diminishing  the  capital 

Isstiance  of  shares  without  considera-  stock.— By  capital  stock  is  meant  "the  cap- 
tion.—Where  the  market  value  of  shares  ital  of  the  corporation  on  which  it  transacts 
has  become  reduced,  the  issuance  of  addi-  business,  whether  such  capital  consists  of 
tional  shares  merely  to  equalize  the  prices,  money,  property,  or  other  valuable  com- 
without  consideration,  is  in  vitiation  of  this  modities."  So  defined  in  Martin  v.  Zeller- 
aection;  the  certificates  for  such  additional  bach,  38  Cal.  309,  99  Am.  Dec.  365,  in  dis- 
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cussing  the  declaring  of  dividends  from  the 
''capital  stock."  The  same  expression  is 
also  used  of  reducing  '*the  capital  stock/' 
in  the  very  next  clause  of  the  section  then 
before  the  court  See,  also,  Excelsior  Water 
etc.  Oo.  r.  Pierce,  90  Cal.  131.  A  corporar 
tion  has  no  implied  power  to  alter  the 
amount  of  its  capital  stock;  it  can  be  done 
only  by  virtue  of  an  express  authorization 
in  the  charter:  New  York  etc.  R.  R.  Co.  v. 
Schuyler,  34  N.  Y.  30;  Railway  Co.  v.  AUer- 
ton,  18  Wall.  295. 

See  the  increase  of  the  capital  stock  of  the 
Spring  Valley  Water  Works,  held  valid  in 
Stein  V.  Howard,  65  Cal.  616.  For  inter- 
,pretation  of  constitution,  article  Xn,  sec- 
tion 11,  concerning  increase  of  bonded  in- 
debtedness, see  Underbill  v.  Santa  Barbara 
etc.  Co.,  93  Cal.  300.  For  sufficiency  of  no- 
tice and  resolution  under  the  section  as 
amended  in  1893,  see  Market  Street  Ry.  Co. 
V.  Hellman,   109  Cal.  571,  594;  and  as  to 


the  right  of  stockholders  to  be  represented 
by  proxies  in  the  stockholders'  meeting  by 
which  the  bonded  indebtedness  was  author- 
ized, see  Market  Street  Ry.  Co.  v.  Hellman, 
109  Oal.  597  et  seq.  to  the  effect  that  such 
right  may, be  conferred  by  by-law. 

Ownership  of  shares  converted  by  cor- 
poration, when  a  recovery  Is  had  for  the 
conversion,  is  not  ground  for  refusing  the 
remedy  for  such  recovery,  as  the  authorized 
capital  is  not  reduced  by  such  ownership, 
and  the  shares  are  not  extinguished  and 
may  be  reissued  by  the  corporation:  Ralston 
V.  Bank  of  California,  112  Cal.  208;  Bank 
V.  Wickersham,  99  Cal.  666. 

Bonds  of  street  railway.— Bonds  issued 
by  a  street  railway  corporation  in  part  pay- 
ment for  the  construction  of  its  road  create 
a  bonded  indebtedness,  which  must  be  ap- 
proved by  vote  of  two-thirds  of  the  capital 
stock:  Boyd  v.  Heron,  125  Cal.  453. 


360.  Corporations  may  acquire  real  property,  and  how  much. 

Sec.  360.  No  corporation  shall  acquire  or  hold  any  more  real  property  than 
may  be  reasonably  necessary  for  the  transaction  of  its  business,  or  the  construc- 
tion of  its  works,  except  as  otherwise  specially  provided.  A  corporation  may 
acquire  real  property,  as  provided  in  title  VII,  part  III,  of  the  Code  of  Civil 
Procedure,  when  needed  for  any  of  the  uses  and  purposes  mentioned  in  said 
title.  By  a  unanimous  vote  of  all  the  directors  at  any  regular  meeting,  any  cor- 
poration existing,  or  hereafter  to  be  formed  imder  the  laws  of  this  state,  may 
acquire  and  hold  the  land  and  building  on  and  in  which  its  business  is  carried 
on,  aud  may  improve  the  same  to  any  extent  required  for  the  convenient  transac- 
tion of  its  business.  [Commissioners*  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 


Limit  to  acquisition  of  realty.— Where 
a  corporation  acquires  more  land  than  the 
law  allows,  it  acts  in  the  exercise  of  a  legiti- 
mate power  but  to  an  improper  extent;  it 
commits  a  wrong,  but  one  which  can  only 
be  inquired  into  by  the  state,  and  does  not 
thereby  lose  its  rights  as  against  a  tres- 
passer: Whitman  Min.  Ck>.  v.  Baker,  13  Nev. 
386;  California  State  Telegraph  Co.  t.  Alta 
Telegraph  Co.,  22  Oal.  308;  Union  Water  Co. 
v.  Murphy's  Flat  Fluming  Co.,  22  Oal.  620. 
It  can  convey  a  good  title  to  land  which 
has  been  conveyed  to  it:  Natoma  Water  etc. 
Co.  T.  aarkin.  14  Cal.  544;  Walsh  v.  Bar- 
ton, 24  Ohio  St. -28;  Oowell  v.  Colorado 
Springs  Co.,  100  U.  S.  55;  Shewalter  v. 
Pirner,  55  Mo'.  218;  Grant  v.  Henry  Clay 
Coal  Co.,  80  Pa.  St.  208;  and  it  can  recover 
the  consideration  for  land  sold,  which  it  had 
acquired  in  excess  of  its  authority:  Hendee 
V.  Pinkerton,  14  Allen,  381;  Rutland  etc.  R. 
Oo.  V.  Proctor,  29  Vt.  93;  Page  v.  Heine- 
berg,  40  Vt.  81;  94  Am.  Dec.  378.  The 
above  section,  which    imposes  in  the  most 


positive  language  the  restriction  upon  the 
right  to  acquire  realty,  would  seem  to  be  in 
contravention  of  the  general  rule  that  a  lim- 
itation upon  this  implied  right  is  to  be  con- 
strued liberally,  with  a  view  to  farther  the 
general  object  for  which  the  corporation 
was  created:  Downing  v.  Marshall,  23  N.  Y. 
392;  Page  v.  Heineberg,  40  Vt.  81;  94  Am. 
Dec.  378;  Odell  v.  OdeU,  10  Allen,  1.  A 
corporation  has  no  more  right  to  purchase 
an  equitable  eetate  in  land  for  an  unauthor- 
ized purpose  than  to  purchase  a  legal  estate 
under  similar  circumstances:  Coleman  v. 
San  Rafael  etc.  Co.,  49  Cal.  517. 

Every  corporation  is  presumed  to  have 
power  to  purchase  and  hold  land;  anything 
abridging  this  power  must  be  shown  a.fflrm- 
atively:  People  v.  La  Rue,  67  Cal.  526; 
Stockton  Sav.  Bank  v.  Staples,  98  Oal.  189. 

Power  of  inBiirance  corporations  to 
acquire  land:  See  sec.  415. 

Power  of  railroad  corporation  to  ac- 
quire land:  See  sec.  466. 


361.  Consolidation  of  mining  corporations. 

[Section  361  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 
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The  provioioxui  originally  embraced  in    this  section  will  be  now  found  in  section 
€8Ta. 

362.  Amendment  of  articles  or  certificate  of  incorporation. 

Sec  362.  Any  corporation  may  amend  its  articles  of  incorporation  by  a 
majority  vote  of  its  board  of  directors  or  trustees,  and  by  a  vote  or  written 
assent  of  the  stockholders  representing  at  least  two-thirds  of  the  subscribed 
capital  stock  of  such  corporation,  or  the  written  assent  of  a  majority  of  the 
members  if  there  is  no  capital  stock;  and  a  copy  of  such  articles  of  incorporation 
as  thus  amended,  duly  certified  to  be  correct  by  the  president  and  secretary  of 
the  board  of  directors  or  trustees  of  such  corporation,  must  be  filed  in  the  office 
where  the  original  articles  were  filed,  and  a  copy  thereof,  certified  by  the  county 
derk,  must  be  filed  by  the  secretary  of  state;  and  from  the  time  of  so  filing 
6uch  copy  of  amended  articles  of  incorporation,  such  corporation  has  the  same 
powers,  and  it  and  the  stockholders  or  members  thereof  are  thereafter  subject 
to  the  same  liabilities  as  if  such  amendment  had  been  embraced  in  the  original 
articles  of  incorporation;  the  time  of  the  existence  of  such  corporation  must 
not  be  by  such  amendment  extended  beyond  the  time  fixed  in  the  original  articles 
^f  incorporation;  such  original  and  amended  articles  of  incorporation  must  to- 
gether contain  all  the  matters  and  things  required  by  the  law  under  which  the 
original  articles  of  incorporation  were  executed  and  filed.  Nothing  contained 
in  this  section  must  be  construed  to  cure  or  amend  any  defect  existing  in  any 
original  articles  of  incorporation  heretofore  filed  in  that  such  articles  did  not  set 
forth  the  matters  required  to  make  the  same  valid  at  the  time  of  filing.  If  the 
assent  of  two-thirds  of  said  stockholders,  or  of  the  majority  of  members  where 
there  is  no  capital  stock,  to  such  amendment  has  not  been  obtained,  a  notice 
of  the  intention  to  make  such  amendment  must  first  be  published  in  some  news- 
paper published  in  the  county  in  which  the  principal  place  of  business  of  the 
corporation  is  located,  for  fifteen  days  if  in  a  daily,  or  five  successive  issues  if  in  a 
weekly  newspaper,  before  the  filing  of  the  proposed  amendment.  Nothing  con^ 
tained  in  this  section  must  be  construed  to  authorize  any  corporation  to  diminish 
its  capital  stock.  [Commissioners*  Amendment,  approved  March  16,  1901;  took 
effect  July  1, 1901.] 

Pleading.— An  allegation  as  to  the  amend-  t.    Anaheim   etc.    Co.,  124   Cal.    112.    An 

ment  of  articles  of  incorporation,  following  amendment  of  the  constitution  and  laws  of 

the  hinsn^ge  of  this  section,  and  negativing  a  mutual  benefit  association  is  not  an  amend- 

the  facts  therein  required  to  be  performed  ment  of  the  articles  of  association  within 

to  make  the  amendment  yalid,  is  sufBcient  this  section:  Bowie  y.  Grand  Lodge  etc.,  99 

to  show  ft  noncompliance  with  the  section,  Cal.  392. 
as  against  a. general  demurrer:  McDermont 

863.  Erroneous  filing  of  articles  of  incorporation. 

Sec.  363.  When  articles  of  incorporation  have  heen  prepared,  subscribed  and 
executed  in  accordance  with  the  provisions  of  sections  two  himdred  and  ninety 
and  two  hundred  and  ninety-two  of  the  Civil  Code,  and  such  original  articles 
filed  by  error  or  inadvertency  with  the  clerk  of  a  county  other  than  that 
named  in  the  articles  of  incorporation  as  the  county  in  which  the  principal 
place  of  business  is  to  be  transacted,  and  the  secretary  of  state  shall  have  issued 
a  certificate  of  incorporation  based  on  a  certified  copy  of  such  original  articles 
of  incorporation,  any  stockholder  or  director  of  such  corporation  may  petition 
the  superior  court  of  the  county  in  which  said  original  articles  of  incorporation 
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were  filed  for  an  order  to  withdraw  such  original  articles  of  incorporation,  and 
file  in  place  thereof  a  certified  copy  of  the  copy  thereof  on  file  in  the  oflfice  of 
the  secretary  of  state.  Such  petition  must  be  verified,  and  must  state  clearly 
the  facts,  showing  that  such  articles  of  incorporation  were  filed  by  inadvertence 
and  mistake;  and  notice  of  the  hearing  of  said  petition  must  be  given  for  at  least 
ten  days  before  the  day  of  hearing,  by  publication  in  a  newspaper  published  in 
the  county  where  such  petition  is  filed.  Upon  the  day  set  for  hearing  the  peti- 
tion, the  superior  court  may  grant  an  order  allowing  such  original  articles  of 
incorporation  to  be  withdrawn,  and  a  certified  copy  of  the  copy  in  the  office  of 
the  secretary  of  state  in  the  place  thereof  filed;  and  the  original  articles  of  incor- 
poration must  be  filed  within  ten  days  thereafter  in  the  county  in  which  the 
principal  place  of  business  is  to  be  transacted,  as  stated  in  such  articles  of  incor- 
poration, and  a  certified  copy  of  the  order  allowing  such  action  must  be  filed 
with  the  certified  copy  in  the  office  of  the  secretary  of  state,  after  which  said 
corporation  shall  be  entitled  to  all  rights  and  privileges  of  a  private  corporation,, 
and  the  title  to  any  property  it  may  have  previously  acquired  shall  not  be 
affected  by  reason  of  the  failure  to  file  the  original  articles  of  incorporation  in 
the  first  instance.  [New  section^  approved  March  19,  1889;  Stats.  1889,  p.  332; 
in  effect  March  19,  1889.] 

563.  Power  to  hold  real  estate. 

[Section  363,  approved  March  5,  1889,  was  repealed  by  act  approved  March 
16,  1901;  Commissioners^  Amendment;  took  effect  July  1,  1901.] 

564.  Sale  of  property  in  foreign  country. 

Sec.  364.  Any  corporation  of  this  state  owning  grants,  concessions,  fran- 
chises, and  properties,  or  any  thereof,  in  any  foreign  country,  may  sell  and  con- 
vey the  same  to  the  government  of  such  foreign  country,  or  to  any  person  or  per- 
sons, or  any  corporation  or  corporations,  or  association  or  associations,  created 
by  or  existing  under  the  laws  of  this  or  any  other  state  or  the  United  States^ 
or  any  foreign  government;  provided,  however,  that  the  powers  hereby  granted 
shall  only  be  exercised  by  a  majority  of  the  entire  board  of  directors  of  such  cor- 
poration of  this  state,  with  the  concurrence  in  writing  of  the  holders  of  two- 
thirds  in  amount  of  the  capital  stock  thereof.  [New  section  added  March  13, 
1899;  Stats.  1899,  p.  95;  in  effect  immediately.  Became  a  law  under  constitu- 
tional provision,  without  the  governor's  approval.] 


ABTICLE  II. 

RBCORDS.    . 

Sec.  877.    Records,  of  what  and  how  kept. 

Sec.  378.    Other  records  to  be  kept  by  corporations  for  profit,  and  others. 

377.  Becords,  of  what  and  how  kept. 

Sec.  377.  All  corporations  for  profit  are  required  to  keep  a  record  of  all  their 
business  transactions;  a  journal  of  all  meetings  of  their  directors,  members,  or 
stockholders,  with  the  time  and  place  of  holding  the  same,  whether  regular  or 
special,  and  if  special,  its  object,  how  authorized,  and  the  notice  thereof  given. 
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The  record  miist  embrace  every  act  done  or  ordered  to  be  done;  who  were 
present,  and  who  absent;  and,  if  requested  by  any  director,  member,  or  stock- 
holder, the  time  shall  be  noted  when  he  entered  the  meeting  or  obtained  leave 
of  absence  therefrom.  On  a  similar  request,  the  ayes  and  noes  must  be  taken 
on  any  proposition,  and  a  record  thereof  made.  *  On  similar  request,  the  protest 
of  any  director,  member,  or  stockholder,  to  any  action  or  proposed  action,  must 
be  entered  in  full — ^all  such  records  to  be  open  to  the  inspection  of  any  director, 
member,  stockholder,  or  creditor  of  the  corporation. 

Becords  as  evidence. — It  is  competent  to  upon  the  minutee  does  not  express  correctly 

show  by  oral  testimony  that  part  of  what  the  proposition  voted  upon.    A  vote  of  the 

transpired  at  the  corporate  meeting  is  omit-  board  of  directors  may  be  presumed  from 

ted  from  the  record,  and  to  supply  the  omis- .  its  acts,  though  there  is  no  proof  of  such 

sion:  Bay  View  Assn.  t.  Williams,  50  Cal.  vote  on  the  corporate    records:    Pixtey  v. 

353;  Harmony  Building  Assn.  t.  Blodgett,  Western  Pac.  R.  R.  Co.,  38  Cal.  183;  91  Am. 

40  Leg.  Int.  172    (Sup.    Ct.    Pa.).    And    it  Dec.  623. 

seems  from  Gilson  Quarts  Min.  Co.  v.  Gil-  Publicity  of  etock  and  transfer  book: 

son,  51  Oal.  340,  that  parol  evidence  is  ad-  See  next  section  and  note;  see  Pen.  Code^ 

missible  to  show   that  a  resolution   spread  sees.  565,  5C9. 

378.  Other  records  to  be  kept  by  corporations  for  profit,  and  others. 

Sec.  378.  In  addition  to  the  records  required  to  be  kept  by  the  preceding 
section,  corporations  for  profit  must  keep  a  book,  to  be  known  as  the  "stock 
and  transfer  book/'  in  which  must  be  kept  a  record  of  all  stock;  the  names  of  the 
stockholders  or  members  alphabetically  arranged;  installments  paid  or  unpaid; 
assessments  levied  and  paid  or  unpaid;  a  statement  of  every  alienation,  sale, 
or  transfer  of  stock  made,  the  date  thereof,  and  by  and  to  whom;  and  all  such 
other  records  as  the  by-laws  prescribe.  Corporations  for  religious  and  benevo- 
lent purposes  must  provide  in  their  by-laws  for  such  records  to  be  kept  as  may 
be  necessary.  Such  stock  and  transfer  book  must  be  kept  open  to  the  inspection 
of  any  stockholder,  member,  or  creditor. 

Books  open  to  inspectiozL.— With  re-  which  transfers  of  stocks  are  registered,  and 
spect  to  the  members  of  a  corporation,  the  the  books  containing  the  names  of  the  stock- 
books  of  the  company  are  public  books;  holders,  bnt  also  to  take  a  copy  or  mem- 
they  are  common  evidence  which  must  of  orandum  of  the  names  of  the  stockholders: 
necessity  be  kept  in  some  one  hand,  and  Bronwer  v.  Cotheal,  10  Barb.  216;  aflSrmed, 
then  each  individual  possessing  a  legal  in-  1  Seld.  562;  Angell  &  Ames  on  Corporations, 
terest  in  them  has  a  right  to  inspect,  and  to  sec.  681. 

use   them  as  evidence  of   his    rights.    The  See,  also,  previous  section  as  to  publicity 

board  of  directors  of  a  bank  have  no  au-  of  minutes  of  corporate  proceedings, 

thority  to  pass  a  resolution  excluding  one  Where  the  stock  certificate  book  offered  in 

of  the  members  of  the  institution  from  an  evidence    corresponds  in  its  contents  with 

inspection   of  its  books,  although  they  be-  that  described  in  the  above  section,  the  fact 

lieve  him  to  be  hostile  to  the  interests  of  that  it  is  not  named  a  "stock  and  transfer 

the  institution:  People  v.  Throop,  12  Wend,  book"  is  immaterial.    The  code  does  not  re- 

183.    A  stockholder  in  any  joint-stock  cor-  quire  that  there  shall  be  a  subscription  book 

poration  is  entitled  during  the  usual  hours  kept  by  the  corporation:  Knowles  v.  Sander- 

of  business,  not  only  to  inspect  the  books  in  cock,  107  Cal.  629. 


AETKJLE  III. 

EXAMINATION  OP  CORPOIIATIONS,  ETC. 

8ec.  382.    Examination  into  affairs  of  corporation,  how  made  by  officers  of  state. 

Sec.  883.    Examination  made  by  the  legislature. 

Sec.  884.    Chapter  and  article  may  be  repealed.    [Repealed.] 

882.  Examination  into  affairs  of  corporation,  how  made  by  officers  of  state. 
Sec.  382,    The  attorney  general  or  district  attorney,  whenever  and  as  often  as 
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required  by  the  governor,  must  examine  into*  the  affairs  and  condition  of  any 
corporation  in  this  state,  and  report  such  examination,  in  writing,  togerther  with 
a  detailed  statement  of  facts,  to  the  governor,  who  must  lay  the  same  before  the 
legislature;  and  for  that  purpose  the  attorney  general  or  district  .attorney  may  ad- 
minister all  necessary  oaths  to  the  directors  and  officers  of  any  corporation,  and 
may  examine  them  on  oath  in  relation  to  the  affairs  and  condition  J;hereof,  and 
may  examine  the  books,  papers,  and  documents  belonging  to  such  corporation,  or 
appertaining  to  its  affairs  and  condition. 

383.  Examination  made  by  the  legislature. 

Sec.  383.  The  legislature,  or  either  branch  thereof,  may  examine  into  the 
^affairs  and  condition  of  any  corporation  in  this  state  at  all:  times; .and  for  that 
purpose,  any  committee  appointed  by  the  legislature,  or  either  branch  thereof, 
may  administer  all  necessary  oaths  to  the  directory,  officers,  and  stockholders 
of  such  corporation,  and  may  examine  them  on  oath  in  relation  to  the  affairs 
and  condition  thereof;  and  may  examine  the  safes,  books,  papers,  and  docu- 
ments belonging  to  such  corporation,  or  pertaining  to  its  affairs  and  condition, 
and  compel  the  production  of  all  keys,  books,  papers,  and  documents  by  sum- 
mary process,  to  be  issued  on  application  to  any  court  of  record  or  any  judge 
thereof,  under  such  rules  and  regulations  as  the  court  may  prescribe. 

384.  Chapter  and  article  may  be  repealed. 

[Section  384  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

AETICLE  IV. 

JUDGMENT  AGAINST  AND  BALE  OF  CORPORATE  PROPEBTT. 

Sec.  386.  Franchise  may  be  sold  under  execution. 

Sec.  389.  Purchaser  to  transact  business  of  corporation. 

Sec.  390.  Purchaser  may  recover  penalties,  etc. 

Sec.  391.  Corporation  to  retain  powers  after  sale. 

Sec.  392.  Bedemption  of  franchise. 

Sec.  898.  Sale,  under  execution,  where. 

388.  Franchise  may  be  Bold  under  execution. 

Sec.  388.  For  the  satisfaction  of  any  judgment  against  any  person^  company, 
or  corporation  having  any  franchise  other  than  the  franchise  of  being  a  corpo- 
ration, such  franchise,  and  all  the  rights  and  privileges  thereof,  may  be  levied 
upon  and  sold  under  execution,  in  the  same  manner,  and  with  the  same  effect, 
as  any  other  property.  [Commissioners*  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

Franchise,  transfer  of:  See  85  Am.  St.  See  in  general  on  this  subject,  6  Thomp- 

Rep.  390407,  note.  son  on  Corporations,  sec.  7852  et  seq.;  note 

Levying    execution  upon    franchise.—  to  15  Am.  Dec.  596. 

^'By  section  386  the  goTernment    consents  Franchises  are  special  priyilegee  conferred 

that   franchises   may   be   levied   upon   and  by  government  upon  individuals,  and  vrhlch 

sold   under   execution,   in   like   manner   as  do  not  belong  to  the  citizens  of  the  country 

other  property  is  levied  upon    and    sold":  generally  of  common  right:  Bank  of  Augusta 

Code  commissioners*  note,  appended  to  the  v.  Earle,  13  Pet.  575;  2  Washburn  on  Real 

original  section,  which  extended  the  power  Property,  2^7;  Angell  &  Ames  on  Oorpora- 

to  levy  execution  to  the  satisfaction  of  "any  tions,  sec.  4;  Spring  Valley  W.  W.  v.  Schott- 

Judgment    against  a  corporation  organized  ler,  62  Cal.  69.    The  franchises  of  a  cor- 

for  profit."  poratioQ  are  privileges  granted  and  held  in 
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persooal  truttt,  aud  canuot  be  transferred  by 
forced  sale  or  by  voluntary  assignment,  ex- 
cept by  permission  of  the  government:  Wood 
V.  Tmckee  Turnpike  Co.,  24  Cal.  474^.  Thom- 
as V.  Armstrong,  7  Cal.  286;  Randolph  v. 
Lamed,  27  N.  J.  Eq.  557;  Stewart  v.  Jones. 
40  Mo.  140;  Youngman  v.  Railroad  Co .  f)5 
Pa.  St.  27S;  and  when  that  permission  is 
granted,  the  mode  of  transfer  pointed  out 
must  be  followed:  Wood  v.  Truckee  Turn- 
pike Co.,  24  Cal.  474;  Munroe  v.  Thomas,  5 
Cal.  470;  Thomas  v.  Armstrong,  7  Cal.  286; 
Standford  Bank  v.  Ferris,  17  Conn.  259; 
State  Bank  v.  Tutt,  44  Mo.  367.  The  sale 
under  execution  is  limited  by  the  statute  to 
franchises  owned  by  individuals:  Gregory  v. 
Blancherd.  98  Oal.  311.  Tbe  questiom  as  to 
the  validity  of  a  transfer  of  a  corporation's 
franchise  is  one  which  concerns  the  public 


alone:  Oakland  R.  R.  Co.  v.  Oakland  etc. 
R,  R.  Co.,  45  Cal.  365;  13  Am.  Rep.  181. 
The  corporation  is  a  necessary  party  defend- 
ant to  an  action  which  seeks  to  enforce  its 
judgment  by  sale  of  the  corporate  fran- 
chise: Bracia  v.  Nelson,  45  Cal.  42,  107. 

That  franchises  are  property,  entitled  to 
protection  as  such,  and  subject  to  corres- 
ponding burdens,  see  the  exhaustive  opinion 
of  Judge  Thornton  in  discussing  the  right  to 
tax  franchises  of  corporations,  in  Spring 
Valley  W.  W.  v.  Schottler,  62  Cal.  69. 
A  franchise  is  not  capable  of  manual  deliv- 
ery: See  Gregory  v.  Blanchard,  98  Cal.  311 
(judgment  improper  as  being  an  insufficient 
determination  of  rights,  which  orders  de- 
livery of  "the  possession  of  all  property 
necessary  for  the  exercise  of  the  powers  and 
the  receipt  of  the  proceeds*'  of  a  franchise^ 


S89.  FnroluCBer  to  transact  busmeM  of  corporation. 

Sec.  389.  The  purchaser  at  the  sale  must  receive  a  certificate  of  purchase  of 
the  franchise^  and  he  immediately  let  into  the  possession  of  all  property  neces- 
sary for  the  exercise  of  the  powers  and  the  receipt  of  4;he  proceeds  thereof^  and 
must  thereafter  conduct  the  business  of  such  corporation^  with  all  its  powers 
and  privileges^  and  subject  to  all  its  liabilities^  until  the  redemption  of  the  same> 

as  hereinafter  provided. 

• 

390.  Purchaser  may  recover  penalties^  etc. 

Sec.  390.  The  purchaser^  or  his  assignee,  is  entitled  to  recover  any  penalties 
imposed  by  law  and  recoverable  by  the  corporation  for  an  injury  to  the  franchise 
or  property  thereof,  or  for  any  damages,  or  other  cause,  occurring  during  the 
time  he  holds  the  same,  and  may  use  the  name  of  the  corporation  for  the  pur- 
pose of  any  action  necessary  to  recover  the  same.  A  recovery  for  damages  or 
any  penalties  thus  had  is  a  bar  to  any  subsequent  action  by  or  on  behalf  of  the 
corporation  for  the  same. 

'Tor  this  changre  in  the  law  it  is  strong,  7  Cal.  286;  and  Wood  t.  Tmckee 
deemed  sufficient  simply  to  refer  to  Munroe  Turnpike  Co.,  21  Cal.  487":  Commissioners' 
T.  Thomas,  5  Cal.  470;    Thomas  v.  Arm-     note. 

391.  Corporation  to  retain  powers  after  sale. 

Sec.  391.  The  person,  company,  or  corporation  whose  franchise  is  sold,  as 
in  this  article  provided,  in  all  other  respects  retains  the  same  powers,  is  bound 
to  the  discharge  of  the  same  duties,  and  is  liable  to  the  same  penalties  and  for- 
feitures, as  before  such  sale.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

892.  Bedemption  of  franchise. 

Sec.  392.  Bedemption  from  any  such  sale  may  be  had  as  provided  in  the 
Code  of  Civil  Procedure.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

393.  Sale,  under  execution,  where. 

Sec.  393.  The  sale  of  any  franchise  under  execution  must  be  made  in  the 
county  in  which  the  corporation  has  its  principal  plac8  of  business,  or  in  which 
the  property,  or  some  portion  thereof,  is  situated.  [Commissioners'  Amend- 
ment, approved  March  16,  1901 ;  took  effect  July  1,  1901.] 
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CHAPTER  IV. 

EXTENSION   AND    DISSOLUTION   OF   CORPORATIONS. 

Sec.  S99.  Proceedings    to    disincorporate.    [Repealed,] 

8ec.  400.  On  dissolution,  directors  to  be  trustees  for  creditors. 

Sec.  401.  Any  corporation  may  extend  Its  corporate  existence,  how. 

Sec.  402.  How  corporations  may  continue  their  existence.    [Repealed.] 

■ 

899.  Frooeedingi  to  diBincorporate. 

[Section  399  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

See  Code  Civ.  Proc.,  sees.  802,  227,  565. 

400.  On  distolntion,  direoton  to  be  trustees  for  creditors. 

Sec.  400.  Unless  other  persons  are  appointed  by  the  court,  the*  directors  or 
managers  of  the  affairs  of  a  corporation  at  the  time  of  its  dissolution  are  trustees 
of  the  creditors  and  stockholders  or  members  of  the  corporation  dissolved,  and 
have  full  power  to  settle  .the  affairs  of  the  corporation.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  effect  July  1,  1901.] 

Settlement  of   corporate   affaire  upon  court  to  take  upon  itself  the  settlement  of 

dissolution.— The    power    here    recojrnlzed  the  corporation's  affairs,  or  to  appoint  a  re- 

to  appoint  '*other  persons"  as  trustees  of  ceiver  for  that  purpose:  6tate  Investment 

the  creditors,  etc.,  does  not  authorize  the  etc.  Co.  v.  Superior  Court,  101  Cal.  135,  147. 

401.  Any  corporation  may  extend  its  corporate  ezistencey  how. 

Sec.  401.  Every  corporation  formed  for  a  period  less  than  fifty  years,  may, 
at  any  time  prior  to  the  expiration  of  the  term  of  its  corporate  existence,  extend 
such  term  to  a  period  not  exceeding  fifty  years  from  its  formation.  Such  exten- 
sion may  be  made  at  any  meeting  of  the  stockholders  or  inembers  called  by  the 
directors  expressly  for  considering  the  subject  if  voted  by  stockholders  repre- 
senting two-thirds  of  the  capital  stock;  or  by  two-thirds  of  the  members;  or  may 
be  made  upon  the  written  assent  of  two-thirds  of  the  members  or  of  stockholders 
representing  two-thirds  of  the  capital  stock.  A  certificate  of  the  proceedings 
of  the  meeting  upon  such  vote,  or  upon  such  assent,  must  be  signed  by  the  chair- 
man and  secretary  of  the  meeting  and  a  majority  of  the  directors,  and  be  filed  in 
the  office  of  the  county  clerk  where  the  original  articles  of  incorporation  were 
filed,  and  a  certified  copy  thereof  in  the  office  of  the  secretary  of  state,  and 
thereupon  the  term  of  the  corporation  is  extended  for  the  specified  period. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

402.  How  corporations  may  continue  their  existence. 

[Section  402  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  209;  took  effect  July  1,  1874.] 

CHAPTER  y. 

GENERAL   PROVISIONS   AFFECTING    CORPORATIONS. 

Sec.  403.    Corporatious  to  which  this  title  is  applicable. 
Sec.  404.    Hight  to  repeal  or  amend,  and  edect  thereof. 
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403.  Corporations  to  wMoh  this  title  is  applieable. 

Sec.  403.  The  provisions  of  this  title  are  applieable  to  every  corporation, 
unless  such  corporation  is  excepted  from  its  operation,  or  unless  a  special  pro- 
vision is  made  in  relation  thereto,  inconsistent  with  some  provision  in  this  title, 
in  which  case  the  special  provision  prevails. 

Applicable  to  toU-road  corporations:  People  v.  Anbom  etc.  Turnpike  Co.,  122  Cal.  335. 

404,  Bight'  to  repeal  or  amend,  and  effect  thereof. 

Sec.  404.  The  legislature  may  at  any  time  amend  or  repeal  this  part,  or  any 
title,  chapter,  article,  or  section  thereof,  and  dissolve  all  corporations  created 
thereunder;  but  such  amendment  or  repeal  does  not,  nor  does  the  dissolution 
of  any  such  corporation,  take  away  or  impair  any  remedy  given  against  any  such 
corporation,  its  stockholders  or  ofScers,  for  any  liability  which  has  been  pre- 
viously incurred.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

DiMolution  of  corporatien,  effect  of:  See  12  Am.  Dec.  289-248»  note;  40  Am.  Dec 
737-74Q»  note;  7  Am.  St.  Bep.  717-721,  note* 


CHAPTEB  VL 

FOKBIGN  COBPORATIONS. 

Bee.  406.   DeeUnation  of  penon  on  whom  process  may  be  •erred-— Serrloe  on  the  see- 

retary  of  state,  when  vaJld. 
Sec.  406.    Foreign  corporations,  statute  of  limitations  in  favor  of— Proof  of  corporate 

existence — CSiange  of  designation. 
Sec  407.    Foreign  railway  corporatioiM,  rights  of  in  this  state. 

405.  Designation  of  penon  on  whom  prooeM  may  be  serred — Service  on  the 
secretary  of  state,  when  valid. 

m 

Sec.  405.  Every  corporation  other  than  those  created  by  or  under  the  laws  of 
this  state  must,  within  forty  days  from  the  time  it  commences  to  do  business 
therein^  file  in  the  office  of  the  secretary  of  state  a  designation  of  some  person 
residing  within  the  state  upon  whom  process  issued  by  authority  of  or  under  any 
law  of  this  state  may  be  served.  A  copy  of  such  designation,  duly  certified  by 
ihe  secretary  of  state,  is  sufficient  evidence  of  such  appointment  and  of  the,  due 
incorporation  of  such  corporation.  Such  process  may  be  served  on  the  person 
so  designated,  or,  in  the  event  that  no  such  person  is  designated,  then  on  the 
secretary  of  state,  and  the  service  is  a  valid  service  on  such  corporation.  [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  eflEect  July  1,  1901.] 

Bespecting  tills   chapter,    the   commis-  gave  it  existence:    McQueen    y.  Middleton 

sioners  recommended  that  "there  be  added  Mfg.  Co.,  6    Johns.  6;    Peckham  v.  North 

a  new  chapter  immediately  following  section  Parish,  16  Pick.  280;  Bamett  t.  Chicago  etc. 

four    hundred    and    four,  to  be  known  aa  R.  R.  Co.,  4  Hun,  114.    But  where  a  cor- 

chapter  VI,  and  headed    Toreign  Corpora-  poration  invokes  the  comity  of  a  state  for 

tions.*     In  this  chapter  are  codified  the  stat-  the  transaction  of  its  business,  it  waives  the 

nte  of  1899,  page  111,  and  section  one,  stat-  right  to  object  to  the  mode  of  service  which 

ute  of  1880,  page  21."    The  recommendation  the  state  may  authorize:    Railroad   Co.   v. 

-ot  the  commissioners  was    adopted  by  the  Harris,   l!2  Wall.   65;   National  etc.  Co.   v. 

legislature:  See  Stats.  1901,  pp.  353,  354.  Brandenburgh,  40  N.  J.  L.  Ill;  Ex  parte 

Service    on    foreign    corporations.— At  Sehollenberger,  96  U.  S.  369.    The  appoint- 

common  law,  jurisdiction  of  a  corporation  ment  of  an  agent  to  receive  process,  in  ac- 

could  not  be  acquired  by  service  of  process  cordauce  with  the  requisites  of  a  statute, 

en  its  officers    outside  of   the   state  which  amounts  to  a  consent   to  the    statute  and 

148 


§406 


Civil  Code. 


[Div.  I,  Part  IV, 


binds  the  corporation:  Capen  v.  Pacific  Mut. 
Ins,  Co.,  25  N.  J.  L.  67;  64  Am.  Dec.  412; 
Curstairs  v.  Mechanics'  etc.  In«.  Co.,  13  Fed. 
Kep.  823;  but  if  the  corporation  does  not 
comply  with  the  requirements  of  the  stat- 
ute as  to  the  appointment  of  such  agent, 
still  it  may  be  sued,  and  service  on  its  gen- 
eral agent  will  have  the  same  effect  as  if  the 
statute  had  been  complied  with:  Hagerman 
V.  Empire  State  Co.,  97  Pa.  St.  534.  So 
where  a  corporation  fails  to  comply  with 
the  laws  of  a  state,  but  engages  in  business 
therein,  its  assent  to  service  upon  its  man- 
aging agent  is  implied:  Foster  v.  Betcher 
Lumber  Co.,  6  S.  Dak.  57;  49  Am.  St.  Rep. 
850.  Process  served  on  an  agent  appointed 
for  that  purpose  at  any  time  before  the 
party  making  the  service  has  notice  of  the 
termination  of  the  agency  is  valid:  Capen 
V.  Pacific  Mut.  Ins.  Co.,  25  N.  J.  L.  67;  64 
Am.  Dec.  412.  Summons  may  be  served  on 
such  agent  after  the  appointment  of  a  re- 
ceiver for  the  corporation  in  the  state  of  its 
residence:  Pollock  v.  Building  etc.  Assn.,  48 
S.  C.  65;  59  Am.  St  Rep.  695. 

To  bind  a  corporation,  service  must  be  on 
the  identical  agent  provided  for  by  statute: 
Great  West.  Min.  Co.  v.  Mining  Co.,  12  Colo. 
46;  13  Am.  St.  Rep.  204. 

It  the  statutes  of  a  state  declare  that  no 
foreign  insurance  company  shall  do  busi- 
ness therein  unless  it  files  a  stipulation 
agreeing  that  process  may  be  served  in  a 
de»gnated  manner,  and  that  a  corporation 
transacting  business  without  complying 
with  the  statutes  shall  forfeit  certain  sums 
to  the  school  fund,  a  corporation  doing  busi- 
ness without  complying  With  the  statutory 
requirements,  does  not  thereby  subject  itself 
to  the  jurisdiction  of  the  courts  of  the  state, 
and  a  judgment  against  it  founded  upon  ser- 
vice of  process  on  the  ofllcer  named  in  the 
statute  is  void.  The  business  done  is  un- 
lawful, and  the  persons  doing  it  are  liable 
to  the  penalty  imposed  by  the  statute,  but 
the  corporation  is  not  brought  within  the 
jurisdiction  of  the  courts  of  the  state  in  the 


manner  in  which  it  would  have  subjected 
itself  to  such  jurisdiction  had  it  complied 
with  the  statute:  Rothrock  v.  Dwelling- 
House  Ins.  Co.,  161  Mass.  423;  42  Am.  St. 
Rep.  418. 

The  process  of  federal  courts  may  be 
served,  upon  foreign  corporations  in  each 
state,  in  the  manner  provided  by  state  laws: 
Ex  parte  Schollenberger,  96  U.  S.  376;  Luug 
Chung  V.  Northern  Pac.  Ry.  Co.,  19  Fed. 
Rep.  254.  But  see  St.  Clair  v.  Cox,  106  U. 
S.  350. 

So  long  as  a  corporation  confines  its  opera- 
tion to  the  state  in  which  it  was  created,  it 
cannot  be  sued  in  another  state  in  which  it 
has  no  office  and  transacts  no  business,  by 
service  on  its  ofllcer  temporarily  in  that 
state:  Crook  v.  Girard  Iron  etc.  Co.,  87  Md. 
138;  67  Am.  St.  Rep.  325.  Ordinarily,  ser- 
vice cannot  be  made  on  ai^  officer  casually 
within  the  state:  Aldrich  v.  Anchor  Coal 
etc.  Co.,  24  Or.  32;  .41  Am.  St.  Rep.  831; 
Latimer  v.  Union  Pac.  Ry.  Co.,  43  Mo.  105; 
97  Am.  Dec.  378;  Phillips  v.  Burlington  etc. 
Co.,  141  Pa.  St.  462;  23  Am.  St.  Rep.  304; 
McQueen  v.  Middleton  Mfg.  Co.,  6  Johns. 
6;  but  see  Klopp  etc.  Co.  v.  Creston  (Sty  etc. 
Co.,  34  Neb.  808;  33  Am.  St.  Rep.  ed6»  hold- 
ing that  where  a  foreign  corporation  con- 
tracts a  debt  through  its  agent,  service  may 
be  made  on  him  while  temporarily  within 
the  state.  Whether  a  corporation  can  be 
sued  in  a  state  of  which  it  is  not  a  resi- 
dent depends  upon  the  position  in  which  it 
has  seen  fit  to  place  itself  in  reference  to 
that  state  in  connection  with  the  laws  there- 
of: Reyer  v.  Odd  Fellows'  etc.  Assn.,  157 
Mass.  367;  34  Am.  St  Rep.  288. 

Doing  business  in  a  state.— On  what 
amounts  to  doing  business  within  a  stabe, 
see  Commercial  Bank  v.  Sherman,  28  Or. 
573;  52  Am.  St.  Rep.  811;  Florsheim  etc. 
Dry  Goods  Co.  v.  Lester,  60  Ark.  120;  46 
Am.  St.  Rep.  162;  State  v.  Bristol  Sav.  Bank, 
108  Ala.  3;  54  Am.  St.  Rep.  141;  Mearshon 
V.  Pottsville  Lumber  Co.,  187  Pa.  St  12;  67 
Am.  St.  Rep.  560.  • 


406.  Foreign  corporations,  statute  of  limitations  in  favor  of — Proof  of  corporate 
existence — Change  of  designation. 

Sec.  406.  Every  corporation  which  complies  with  the  provisions  of  this 
chapter  is  thereafter  entitled  to  the  benefit  of  the  laws  9f  this  state  limiting 
the  time  for  the  commencement  of  civil  actions,  but  no  corporation  not  created 
by  or  under  the  laws  of  this  state  is  entitled  to  the  benefit  thereof,  nor  can  any 
such  corporation  maintain  or  defend*  any  action  or  proceeding  in  any  court  of 
this  state  until  the  corporation  has  complied  with  the  provisions  of  the  preceding 
section.  In  any  action  or  proceeding  instituted  against  any  body  styled  as 
a  corporation,  but  not  created  by  nor  under  the  laws  of  this  state,  evidence  that 
suiih  body  has  acted  as  a  corporation,  or  employed  methods  usually  employed 
by  corporations,  must  be  received  by  the  court  for  the  purpose  of  proving  the 
existence  of  such  corporation,  the  sufficiency  of  such  evidence  to  be  determined 
by  the  court  with  like  effect  as  in  other  cases.  Every  corporation  which  has 
complied  with  the  laws  then  in  force,  requiring  it  to  make  and  file  a  designation 
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of  the  person  upon  whom  process  cgainst  it  may  be  served^  need  not  make  or 
file  any  further  designation.  Any  designation  heretofore  or  hereafter  made 
may  be  revoked  by  the  filing  by  the  corporation  with  the  secretary  of  state  of 
a  writing  stating  such  revocation.  Within  forty  days  after  the  death  or  removal 
from  the  state  of  any  person  designated  by  the  corporation,  or  after  the  revoca- 
tion of  the  designation,  the  corporation  must  make  a  new  designation,  or  be 
subject  to  the  provisions  and  penalties  of  this  chapter.  [Commissioners^  Amend- 
ment^ approved  March  16,  1901;  took  effect  July  1,  1901.] 


State  Te^ulation  of  foreign  corpora- 
tioas. — ^A  state  may  exclude  a  foreign  cor- 
poration from  doing  business  therein,  and  it 
is  not  prohibited  from  discriminating  in  the 
privUeges  it  may  grant  to  such  corporation 
as  a  condition  of  its  doing  business  within  its 
Umits:  Scottish  Union  etc.  Ins.  Co.  v.  Her- 
riott,  100  Iowa,  606;  77  Am.  St.  Rep.  548. 
State  laws  regulating  foreign  insurance  com- 
panies and  prescribing  rules  by  which  they 
may  do  business  within  the  state,  or  pro- 
hibiting them  from  doing  so  altogether,  do 
not  contravene  any  proyision  of  either  the 
state  or  federal  constitution:  Cravens  v. 
Kew  York  Life  Ins.  Co.,  148  Mo.  583;  71 
Am.  St.  Rep.  628.  See,  further.  State  t. 
Phipps,  60  Kan.  600;  34  Am.  St.  Rep.  162; 
Phenix  Ins.  Co.  t.  Burdett,  112  Ind.  204; 
People  T.  Fire  Assn.,  92  N.  Y.  311;  44  Am. 
Rep.  380. 

Noncoznplianoe  with  statute,  effect  of: 
See,  in  general,  6  Thompson  on  Corporations, 
sees.  7888,  7950-7984.  The  state,  in  its 
sovereign  capacity,  is  the  only  party  who 
can  take  advantage  of  the  faUure  of  a 
foreign  corporation  to  comply  with  its  laws. 
The  corporation  cannot  take  advantage  of 
Its  failure  to  file  a  copy  of  its  articles  and 
a  certificate  of  the  appointment  of  an  agent 
to  accept  service  of  process,  as  required  by 
statute:  Foster  v.  Betcher  Lumber  Co.,  6 
8.  Dak.  67;  49  Am.  St.  Rep.  859.  See,  too, 
Watertown  Fire  Ins.  Co.  v.  Simons,  96  Pa. 
St.  620,  526.  And  a  party  contracting  with 
such  corporation  is  estopped  from  pleading 
its  want  of  compliance:  La  France  etc.  Co. 
V.  Mt.  Vernon,  9  Wash.  142;  43  Am.  St.  Rep. 
827;  Sherwood  v.  Alvis,  83  Ala.  116;  3  Am. 
St.  Rep.  696. 

Though  foreign  corporations  doing  business 
in  a  state,  except  after  compliance  with 
certain  statutory  regulations,  are  subjected 
to    certain    penalties    and    they    and    their 


agents  are  guilty  of  misdemeanors,  contracts 
effected  by  them  are  not  void:  State  etc. 
Ins.  Co.  T.  Brinkley  etc.  Co.,  61  Ark.  1;  64 
Am.  St.  Rep.  191;  Edison  Electric  Co.  v. 
Canadian  etc.  Co.,  8  Wash.  370;  40  Am.  St. 
Rep.  010;  Toledo  etc.  Co.  v.  Thomas.  33  W. 
Va.  666;  26  Am.  St.  Rep.  925;  Sherwood  v. 
Alvis,  83  Ala.  115:  3  Am.  St.  Rep.  695.  Com- 
pare Rose  V.  Kimberly,  89  Wis.  544;  46  Am. 
St.  Rep.  856;  Serople  v.  Bank  of  British  Co- 
lumbia, 6  Saw.  88;  Dfamond  Glue  Co.  v. 
United  States  Glue  Co.,  103  Fed.  Rep.  838. 
If  a  foreign  corporation  has  made  a  loan  and 
taken  a  trust  deed  as  security  therefor,  its 
right  to  foreclose  its  deed  is  not  affected  by 
subsequent  statutory  regulations:  Pioneer 
Sav.  etc.  Co.  v.  Cannon,  96  Tenn.  599;  64 
Am.  St  Rep.  868. 

Bevocatlon  of  agency.— A  corporation 
that  transacts  business  in  another  state, 
and  ai^points  an  agent  to  receive  service  of 
process  thero,  ptirsuant  to  a  statute  of  that 
state  reQuiring  this,  is  bound  by  service  of 
process  upon  that  agent  at  any  time  before 
the  party  causing  service  has  notice  of  tlie 
revocation  of  the  sgency:  Capen  v.  Pacific 
Mut  Ins.  Co.,  26  N.  J.  L.  67;  64  Am.  Dec. 
412. 

Statute  of  limitatioxui:  See  notes,  62 
Am.  Dec.  256-258,  86  Am.  Dec.  73,  74.  on 
the  rights  of  foreign  corporations  under  the 
statute  of  limitations.  Such  corporations 
must  comply  with  the  statute,  requiring  the 
designation  of  a  person  upon  whom  process 
may  be  served  before  it  can  plead  the  stat- 
ute of  limitations:  Pierce  v.  Southern  Pac. 
Ry.  Co.,  120  Oal.  104.  But  if  a  corporation 
of  another  state  has  a  managing  agent  in 
this  state,  it  may  be  sued  in  this  state;  and 
if  the  agent,  as  such,  has  held  and  pos- 
sessed land  for  the  company  for  five  years, 
it  may  claim  the  benefit  of  the  statute  of 
limitations:  Lawrence  v.  Ballou,  60  Cal.  258. 


407.  Foreign  railway  corporations,  rights  of  in  this  state. 

Sec.  407.  Every  railway  or  other  corporation  organized  for  the  purpose  of 
carrying  freight  or  passengers  under  or  by  yirtue  of  the  laws  of  the  [Jnited 
States,  or  of  any  state  or  territory  thereof,  may  build  railroads,  exercise  the 
right  of  eminent  domain,  and  transact  any  other  business  which  it  might  do  if 
it  were  created  and  organized  under  or  by  virtue  of  the  laws  of  this  state,  and 
has  the  same  rights,  privileges,  arid  immunities,  and  is  subject  to  the  same  laws, 
penalties,  obligations,  and  burdens  as  if  created  or  organized  under  and  by  virtue 
of  the  laws  of  this  state.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  eflfect  July  1,  1901.] 
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Eminent  domain.— A  statute  that  confers  etc.  Ry.  Co.  v.  Southwestern  Tel.  etc  Co., 

on  foreign  corporations  obtaining  permits  to  93  Tox.  313;  77  Am.  St.  Rep.  884;  Myers  v. 

do  business  in  the  state  all  the  privileges  McGavock,  39  Neb.  813;  42  Am.  St.  Bep. 

enjoyed  by  -domestic  corporations,  includes  627. 
the  right  of  eminent  domain:  San  Antonio 

• 

TITLE  IL 

INSURANCE  CORPORATIONS. 

Chapter  I.    General  Provisions 414 

II.    Fire  and  Marine  Insurance  Corporations 4M 

III.    Mutual  Life,  Healthy  and  Accident  Insurance  Corporations. .  437 

lY.    Mutual  Benefit  and  Life  Associations. . 452a 

V.    Corponuti6ns  to  Discover  Fire  and  Save  Property  and  Human 

Life  from  Destruction  Thereby 453a 

VI.    Life,  Health,  Accident,  and  Annuity  or  Endowment  Insurance 

on  the  Assessment  Plan 453d 

CHAPTER  I. 

GENERAL   PROVISIONS. 

Sec.  414.  Subscriptions  to  capital  stock  opened,  and  how  collected* 

Sec.  415.  Purchase  and  conveyance  of  real  estate. 

Sec.  41dw  Policies,  how  issued  and  by  whom  signed. 

Sec.  417.  IKvidends,  of  what  and  when  declared. 

Sec.  418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

Sec.  419.  Capital  to  be  at  least  two  hundred  thousand  doUars. 

Sec.  420.  Exception,  capital  of  one  hundred  thousand  doUanu 

Sec.  421.  luTestment  of  capital  and  accumulations. 

Sec.  422.  Investments  by  title  insurance  companies. 

414.  Subscriptions  to  capital  stock  opened,  and  how  collected. 

Sec.  414.  After  the  secretary  of  state  issues  the  certificate  of  incorporation 
of  any  insurance  corporation,  as  provided  in  article  I,  chapter  I,  title  I, 
of  this  part,  the  directors  named  in  the  articles  of  incorporation  must  proceed 
in  the  maimer  specified  in  their  by-laws,  or  if  none,  then  in  such  manner  as 
they  may  by  order  adopt,  to  open  books  of  subscription  to  the  capital  stock 
then  uiisubscribed,  and  to  secure  subscriptions  to  the  full  amount  of  the  fixed 
capital;  to  levy  assessments  and  installments  thereon,  and  to  collect  the  saiae 
as  in  chapter  II  of  title  II  provided.  [Commissioners'  Amendment,  approved 
March  16, 1901 ;  took  eflEect  July  1, 1901.] 

Insurance  in  general:  See    pocrt,    sees.  2527-2766. 

415.  Purchase  and  conveyance  of  real  estate. 

Sec.  415.  No  insurance  corporation  must  purchase,  hold,  or  convey  real 
estate,  except  as  hereinafter  set  forth,  to  wit: 

1.  Such  as  is  requisite  for  its  accommodation  in  the  convenient  transaction  of 

its  business; 

2.  Such  as  is  conveyed  to  it,  or  to  any  person  for  it,  by  way  of  mortgage  or 
in  trust,  or  otherwise,  to  secure  or  provide  for  the  payment  of  loans  previously 
contracted,  or  for  moneys  due; 

3.  Such  as  is  purchased  at  sales  upon  deeds  of  trust  or  judgments  obtained  or 
made  for  such  loans  or  debts; 

4.  Such  as  is  conveyed  to  it  in  satisfaction  of  debts  previously  contracted  in 

the  course  of  its  business  dealings. 
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All  such  real  estate  so  acquired,  which  is  not  requisite  lor  the  accommo- 
dation of  such  corporation  in  the  transaction  of  its  business,  must  be  sold  and 
disposed  of  within  five  years  after  such  corporation  acquires  title  to  the  same. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  efEect  July  1, 
1901.] 

416.  Policies^  how  issued  and  by  whom  signed. 

Sec.  416.    All  policies  made  by  insurance  corporations  must  be  subscribed 

by  the  president  or  vice-president,  or  in  case  of  the  death,  absence,  or  disability 

of  those  oflBcers,  by  any  two  of  the  directors,  and  countersigned  by  the  secretary 

of  the  corporation.    All  such  policies  are  as  binding  and  obligatory  upon  the 

corporation  as  if  executed  over  the  corporate  seal. 

Contract  of  InBurance.— This  section  does  the  statute  of  frauds:  Mobile  Marine  Ins. 

not  require  all  contracts  of  insurance  to  be  Co.  v.  McMillan,  31  Ala.  711;  First  Baptist 

eTidenccd    by    an    instrument    in    writing,  Church  v.  Brooklyn,  10  N.  Y.  305;  Northwest 

signed  in  the  manner  proposed,  but  simply  Ins.  Co.  y.  Aetna  Ins.  Co.,  2(i  Wis.  78.    But 

provided  for  the  execution  of  policies  of  in-  when  the  act  of  incort>oration  or  the  general 

suranee    without    mentioning    the    contract  law  prohibits  the  making  of  contracts  of  in- 

generally.    As  the  code  in  this  instance,  ex-  suraui.'e   by  parol,  or  requires  them  to  be 

pressly  points  out  the  mode  of  executing  a  made  in  a  certain  manner,  parol  contracts 

policy  as  a  contract,  it  must  be  strictly  com-  would   be   void:  Henning   v.   United   States 

plied   with   in  order  to  bind  the.  company.  Ins.  Co.,  47  Mo.  425;  4  Am.  Rep.  332;  Train 

If  a  person  accept  a  policy  not  executed  in  v.  Holland  Purchase  Ins.  Co.,  62  N.  Y.  508; 

the  manner  prescribed,  it  would  follow  he  Simbnton  v.  Liverpool  etc.  Ins.  Co.,  51  Ga. 

could  not  recover  on  the  policy  as  the  con-  7G;   Craghan   v.   Underwriters*   Agency,   53 

tract.    When*  an  act  of  incorporation   pre-  Ga.   109;  see  the  note  in  Wood  on  Insur- 

scribes  the  mode  of  contracting,  that  mode  ance,    sec.  4.      The    subject    is    thus    suc- 

must  be  observed  or  the  instrument  does  not  cinetly     summarized    in    May     on     Insur- 

create  a  contract:  Angell  &  Ames  on  Cor-  ance,  second  edition,  section  23:  'The  dis- 

poratione,  sec.  291;  Head  v.  Providence  Ins.  tinction  between  a  contract  to  insure  or  to 

Co.,  2  Cranch,  127;  Dawes  v.  North  River  issue  a  policy  of  insurance  and  the  policy 

Ins.  Co.,  7  Cow.  4^.    A  contract  of  insur-  itself  is  obvious,  and  constantly  recognized 

ance  or   an  agreement  to  insure  need  not  by  the  courts.    The  former  may  be  by  parol 

necessarily  be  in  writing,  as  at  common  law;  or  in  any  form.    The  latter  may  be  regu- 

merely    verbal   contracts   of  this   character  lated  and  controlled  by  statutes  or  by  the 

are  valid  and  binding,  and  are  not  within  by-laws  of  the  company  issuing  it.*' 

417.  Dividends,  of  what  and  when  declared. 

Sec.  417.  The  directors  of  every  insurance  corporation,  at  such  times  as  its 
by-laws  provide,  must  make,  declare,  and  pay  to  the  stockholders  dividends  of 
80  much  of  the  net  profits  of  the  corporate  business  and  interest  on  capital  in- 
vested as  to  them  appears  advisable;  but  the  moneys  received  and  notes  taken 
for  premium  on  risks  which  are  undetermined  and  outstanding  at  the  time  of 
making  the  dividend  must  not  be  treated  as  profits,  nor  divided,  except  as  pro- 
vided in  chapter  II  of-  this  title.  [Commissioners'  Amendmenrt,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Beclaring  dividends:  See  ante,  sec.  809,  and  note. 

418.  Directors  liable  for  loss  on  insurance  in  certain  cases. 

Sec.  418.  If  any  insurance  corporation  is  under  liabilities  for  losses  to  an 
amount  equal  to  its  capital  stock,  and  the  president  or  directors,  after  knowing 
the  same,  make  aiiy  new  or  further  insurance,  all  who  make  such  insurance,  or 
assent  thereto,  are  severally  and  jointly  liable  for  the  amount  of  any  loss  which 
takes  place  imder  such  insurance.  [Commissioners'  An^endment,  approved 
March  16,  1901;  took  efEect  July  1,  1901.] 
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419.  Capital  to  be  at  least  two  hundred  thouiand  dollars. 

Sec.  419.  Every  company,  corporalion,  or  association  hereafter  formed  or 
organized  under  the  laws  of  this  state  for  the  transaction  of  business  in  fire, 
marine,  inland  navigation,  or  life  insurance,  must  have  a  subscribed  capital 
stock  equal  to  at  least  two  hundred  thousand  dollars,  twenty-five  per  cent  of 
which  must  be  paid  in  previous  to  the  issuance  of  any  policy,  and  the  residue 
within  twelve  months  from  the  day  of  filing  the  certificate  of  incorporation. 
No  person,  nor  any  company,  corporation,  or  association  organized  or  formed 
under  the  laws  of  any  other  state  or  country,  must  transact  any  such  insurance 
business  in  this  state,  unless  such  person,  company,  corporation,  or  association 
possesses  available  cash  assets  equal  to  at  least  two  hundred  thousand  dollars 
over  and  above  all  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance 
of  all  outstanding  risks,  as  provided  in  section  six  hundred  and  two  of  the 
Political  Code.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Capital  8tock.~U]ider  this  section  as  it     of  ODe  hundred  thousand  dollars:  People  v. 
stood  in  1874  insurance  coiiMrationB  were     Flint,  dl  Cal.  49. 
required  to  haye  a  subscribed  capital  stock 

420.  Exception,  capital  of  one  hundred  thousand  doUan. . 

Sec.  420.  Every  company,  corporation,  or  association  hereafter  formed  or 
organized  under  the  laws  of  this  state,  for  the  transaction  of  business  in  any 
kind  of  insurance  not  enumerated  in  section  four  hundred  and  nine.teen  of  the 
Civil  Code,  must  have  a  subscribed  capital  stock  equal  to  at  least  one  himdred 
thousand  dollars,  which  must  be  paid  in  at  the  times  and  in  the  manner  pre- 
scribed for  the  pajrment  of  the  capital  stock  of  a  corporation  organized  under 
section  four  hundred  and  nineteen  of  said  Civil  Code.  No  company,  corpora- 
tion, or  association,  formed  or  organized  under  the  laws  of  any  other  state  or 
country  as  a  stock  company,  must  transact  any  such  insurance  business  in  this 
state  without  a  paid-up  capital  stock  of  not  less  than  one  hundred  thousand 
dollars,  in  available  cash  assets,  over  and  above  all  liabilities  for  losses  reported, 
expenses,  taxes,  and  reinsurance  of  all  outstanding  risks,  as  provided  in  section 
six  hundred  and  two  of  the  Political  Code  of  this  state.  Nor  must  any  com- 
pany, corporation,  or  association,  formed  or  organized  under  the  laws  of  any 
other  state  or  country  as  a  mutual  insurance  company,  transact  any  such  insur- 
ance business  in  this  state,  unless  such  company,  corporation,  or  association 
possesses  available  cash  assets  equal  to  at  least  one.  hundred  thousand  dollars 
over  and  above  all  liabilities  for  losses  reported,  expenses,  taxes,  and  reinsurance 
of  all  outstanding  risks,  as  provided  in  said  section  six  hundred  and  two  of  the 
Political  Code  of  this  state.  [New  section,  approved  April  1,  1878;  Amend- 
ments 1877-78,  80;  took  effect  from  passage.] 

421.  Investment  of  capital  and  aeoumulations* 

Sec.  421.  Corporations  organized  under  the  laws  of  this  state,  for  the  transac- 
tion of  business  in  any  kind  of  insurance,  may  invest  their  capital  and  accumu- 
lations in  the  following  named  securities: 

1.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  the  United 
States  government; 
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2.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
states  of  the  United  States,  not  in  default  for  interest  on  such  bonds; 

3.  In  the  purchase  of  or  loans  upon  interest-bearing  bonds  of  any  of  the 
counties  or  incorporated  cities  or  towns  of  any  state  or  territory  of  the  United 
States^  not  in  default  for  interest  on  such  bonds; 

4.  In  loans  upon  unencumbered  real  property,  worth  at  least  one  hjindred 
per  cent  more  than  the  amount  loaned;  or  upon  merchandise  or  cereals  in 
warehouse,  but  in  no  instance  must  such  loan  be  made  in  excess  of  seventy-fiye 
per  cent  of  the  security  taken; 

5.  In  the  purchase  of,  or  loans  upon,  the  stock  of  corporations,  other  than 
mining,  which  have  at  the  time  of  the  investment  a  market  value  of  not  less 
than  sixty  per  cent  of  their  par  value,  and  are  rated  as  first-class  securities;  but 
every  such  purchase  and  loan  must  be  approved  by  the  vote  of  two-thirds  of  the 
directors;  and  no  loan  must  exceed  fifty  per  cent  of  such  market  value; 

6.  Such  corporations  may,  after  the  investment  of  two  hundred  thousand 
dollars  in  the  manner  provided  in  subdivisions  one,  two,  three,  four,  and  five 
of  this  section,  invest  the  balance  of  their  capital  apd  any  accumulations  in  the 
purchase  of,  or  loans  upon,  interest-bearing  first  mortgage  bonds  of  any  cor- 
porations, other  than  mining,  organized  and  carrying  on  business  under  the  laws 
of  the  United  States,  or  of  any  state  or  territory  thereof,  or  of  the  District  of 
Columbia,  not  in  default  for  interest  on  such  bonds;  provided,  that  a  two-thirds 
vote  of  all  the  directors  of  such  corporations  approves  such  investment.  It  is 
the  duty  of  the  oflBcers  of  such  corporations  to  report  quarterly  on  the  first  days 
of  January,  April,  July,  and  October  of  each  year,  to  the  insurance  commis- 
sioner, a  list  of  such  investments  so  made  by  them;  and  the  insurance  commis- 
sioner may,  if  such  investments,  or  any  of  them,  seem  injudicious,  require  the 
sale  of  the  same. 

No  investment  in  the  securities  named  in  subdivisions  one,  two,  three,  five, 
and  six  of  this  section,  must  be  made  in  an  amount  exceeding  the  market  value 
of  such  securities  at  the  date  of  such  investment. 

7.  Corporations  engaged  in  the  business  of  insuring  titles  to  real  estate  may, 
after  the  investment  of  one  hundred  thousand  dollars  in  the  manner  provided 
in  subdivisions  one,  two,  three,  four,  five,  and  six  of  this  section,  invest  an 
amount  not  exceeding  fifty  per  cent  of  their  capital  stock  in  the  preparation  or 
purchase  of  the  materials  or  plant  necessary  to  enable  them  to  engage  in  such 
business;  and  suich  materials,  or  plants  must  be  deemed  an  asset,  valued  at 
the  actual  cost  thereof,  in  all  statements  and  proceedings  required  by  law  for  the 
ascertainment  and  determination  of  the  condition  of  such  corporations.  [Com- 
missioners^ Amendment,  approved  March  16,  1901;  took  eflEect  July  1,  1901.] 

Crommiasioneni*  iiote.~Thi8  Bection  "oon-  usually  given  insurance  corporations  carries 

sists  of  the  matter  now  in  section  four  hun-  with   it  authority  to   invest   in    negotiable 

dred  and  twenty-seven,  and  the  change  of  securities,  is  discussed  in  4  Thompson  on 

location   is   intended   to   make  the   section  Corporations,  sec.  5740;  White's    Bank    ▼. 

clearly  applicable  to  all  insurance  corpora-  Toledo  Ins.  Co.,  12  Ohio  St.  60;  Straus  v. 

tions.*'  Eagle  Ins.  Co.,  5  Ohio  St.  50. 

Whether    the    power    of    inTestment 

422.  Invefitmenta  by  title  insuranoe  companies. 

See.  422.  Corporations  transacting  business  in  insuring  titles  to  real  estate 
must  annually  set  apart  a  sum  equal  to  twenty-five  per  cent  of  their  premiums 
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collected  during  the  year,  which  sum  must  be  allowed  to  accumulate  until  a  fund 
has  been  created  amounting  to  ten  per  cent  of  the  subscribed  capital  stock.  Such 
fund  must  be  maintained  as  a  further  security  to  policy-holders,  and  be  known 
as  the  surplus  fund,  and  if  at  any  time  such  fund  is  impaired  by  reason  of  a  loss, 
the  amount  by  which  it  may  be  impaired  must  be  restored  in  the  manner 
hereinabove  provided  for  its  accumulation.  The  reporting  of  a  loss  must  be 
deemed  an  impairment  of  such  fund  for  the  purposes  of  this  section.  Such 
corporation  must  not  make  any  dividends  except  from  profits  remaining  on 
hand  after  retaining  unimpaired: 

1.  The  entire  subscribed  capital  stock; 

2.  The  amount  owing  to  tlie  surplus  fund,  under  the  provisions  of  this  section; 

3.  A  sum  sufficient  to  pay  all  losses  reported,  or  in  course  of  settlement, 
which  must  be  in  excess  of  the  surplus  fund,  and  *all  liabilities  for  expenses  and 
taxes.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  1901.] 

CHAPTER  II. 

FIRB    AND    MABINB    INBUBANCB  COBPOBATIONS. 

Sec.  424.  Payment   of   BabscriptiooB— Capital  to  be  all  paid  in  twelve,  months. 

Sec.  425.  Certificate  of  capital  stock  paid  up  to  be  filed«  and  when. 

Sec.  426.  Property  which  may  be  insured. 

Sec.  427.  Funds  may   be  invepted,  how.     [Repealed.] 

Sec.  428.  Rate  of  risk. 

Sec.  420.  Amounts  to  be  reseryed  before  making  dividenda. 

Sec.  430.  Reserration  by  companiefl  with  less  than  two  hundred  thousand  dollars  capi- 
tal. 

Sec.  431.  Amounts  to  be  reseryed  by  life  insurance  companies.    [Repealed.] 

Sec.  432.  Corporations  for  insuring  titles  to  real  estate.    [Repealed.] 

424.  Payment  of  subscriptioiLS— Capital  to  be  all  paid  in  twelve  months. 

Sec.  424.  The  entire  capital  stock  of  eyery  fire  or  marine  insurance  corpora- 
tion must  be  paid  up  in  cash  within  twelve  months  from  the  filing  of  the  articles 
of  incorporation,  and  no  policy  of  insurance  jnust  be  issued  or  risk  laken  until 
twenty-five  per  cent  of  the  whole  capital  stock  is  paid  up. 

Fire  IzLBurance:  See  post,  sec.  2762  et  seq. 
])£arine  insurance:  See  post,  sec.  2655  et  seq. 

425.  Certificate  of  capital  stock  paid  up  to  be  filed,  and  when. 

Sec.  425.  The  president  and  a  majority  of  the  directors  must,  within  thirty 
days  after  the  payment  of  the  twenty-five  per  cent  of  the  capital  stock,  and 
also  within  thirty  days  after  the  payment  of  the  last  installment  or  assessment 
of  the  capital  stock  limited  and  fixed,  prepare,  subscribe,  and  swear  to  a  cer- 
tificate setting  forth  the  amount  of  the  fixed  capital  and  the  amount  thereof  paid 
up  at  the  times  respectively  in  this  section  named,  and  file  the  same  in  the 
office  of  the  county  derk  of  the  county  where  the  principal  place  of  business 
of  the  corporation  is  located,  and  a  duplicate  thereof,  similarly  executed,  with 
the  insurance  commissioner. 

426.  Property  which  may  be  insured. 

Sec.  426.    Every  corporation  formed  for  fire  or  marine  insurance,  or  both, 
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may  make  msurance  on  all  insurable  interests  within  the  Bcope  of  its  articles  of 
incorporation,  and  may  cause  itself  to  be  reinsured. 
Insurable  interest  defined:  See  eec.  2546,  poet. 

427.  Funds  may  be  inyested,  how. 

[Section  427  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 

Amendment;  took  effect  July  1,  1901.] 

An  insurance  company  has  power  to     seonrity  therefor:  Sun  Ids.  Co.  t.   White* 
loan  money  oat  of  its  capital  and  accnmnla-     123  Cal.  196. 
tions,  and  to  take  a  mortgage  on  land  as 

428.  Bate  of  risk. 


Sec.  428.  Fire  and  marine  insurance  corporations  must  never  take,  on  any 
one  risk,  whether  it  is  a  marine  insurance  or  an  insurance  against  fire,  a  sum  ex- 
ceeding one  tenth  part  of  their  capital  actually  paid  in,  and  intact  at  the  time  of 
taking  such  risk,  without  at  once  reinsuring  the  excess  above  one-tenth.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 


Idmitation  of  amount  of  insurance.— 
If  a  corporation  Toluntarily  and  without 
fraud  or  misrepresentation  insure  for  a  sum 
beyond  that  allowed  by  law,  the  policy  is 
not  thereby  rendered  Toid:  Williams  v.  N. 
£.  Mutual  F.  Ins.  Co..  31  Me.  219;  Fuller 
▼.  Boston  Mutual  F.  Ins.  Co.,  4  Met  200; 
Uoxie  V.  Providence  Ins.  Co.,  6  R.  I.  517; 
Cumberland  Valley  Ins.  Co.   v.  Schell,  29 


Pa.  St.  31.  The  violation  of  the  charter  is 
a  matter  for  the  company  to  settle  witl^  the 
power  that  gave  them  the  charter,  but  they 
cannot  set  up  their  own  misconduct  in  de- 
fense against  the  claim  of  the  insured  for 
indemnity,  as  by  showing  that  in  insuring  to 
the  stipulated  amount  they  have  done  what 
they  ought  not  to  have  doae:  See  cases 
supra. 


429.  Amounts  to  be  reserved  before  makmg  dividends. 

Sec.  429.  No  corporation  formed  subsequent  to  April  firsts  eighteen  hundred 
and  seventy-eighty  under  the  laws  of  this  state^  and  transacting  fire^  marine, 
inland  navigation  insurance  business,  or  insurance  provided  for  by  section  four 
hundred  and  twenty  (420)  of  this  code,  except  insurance  of  the  title  to  real 
property,  must  make  any  dividends  except  from  profits  remaining  on  hand  after 
retaining  unimpaired: 

1.  The  entire  subscribed  capital  stock. 

2.  All  the  premiums  received  or  receivable  on  outstanding  marine  or  inland 
risks,  except  marine  time  risks. 

3.  A  fund  equal  to  one-half  the  amount  of  all  premiums  on  all  other  risks 
not  terminated  at  the  time  of  making  such  dividend. 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement, 

and  all  liabilities  for  expenses  and  taxes.     [Amendment,  approved  March  5, 

1887;  Stats.  1887,  p.  23 ;  in  effect  March  5,  1887. J 

Declaring     dividends      generally^:  See     sec.  417,  as  to  declaring  dividends  by  in- 
ante,  sec.  809,  and  note.    §de,  also,  'ante,     surance  companies  generally. 


430.  Beservation  by  companies  with  less  than  two  hundred  thousand  dollars 
capital. 

Sec.  430.  No  fire*  or  marine  insurance  corporation,  with  a  subscribed  capital 
of  less  than  two  hundred  thousand  dollars,  must  declare  any  dividends,  except 
from  profits  remaining  on  hand  after  reserving: 

1.  A  sum  necessary  to  form,  with  the  subscribed  capital  stock,  the  aggregate 
sum  of  two  hundred  thousand  dollars; 
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2.  All  the  premiums  received  or  receivable  on  outstanding  marine  or  inland 
risks^  except  marine  time  risks; 

3.  A  fund  equal  to  one-half  the  amount  of  all  premiums  on  fire  risks  and 
marine  time  risks  not  terminated  at  the  time  of  making  such  dividend; 

4.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement,  and 
all  liabilities  for  expenses  and  taxes. 

431.  Amounts  to  be  reserved  by  life  insuranoe  oompanies. 

[Section  431  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

See  section  452  for  the  proyisions  origiually  coDtained  in  this  sectioii. 

« 

432.  Corporations  for  insuring  titles  to  real  estate. 

[Section  432  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 
See  section  422  tor  the  provisions  originally  contained  in  this  section. 


CHAPTER  in. 

MUTUAL   LIFE,   HBALTH,   AND   ACCIDENT   IN8UBANCB   COBPOBATIONS. 

8ec.  437.    Capital  etock— Guaranty  fnnd. 

Sec.  438.    Of  what  guaranty  fund  shall  consist 

Sec.  489.    What  constitutes,  and  deficiency  in  fixed  capital. 

Sec.  440.    Declaration  of  fixed  capital  to  be  filed. 

Sec.  441.    Guaranty  notes  and  interest,  how  disposed  of. 
Sec.  442.    Insured  to  be  entitled  to  TOte,  when. 
Sec.  443.    May  inyest  in  what  securities. 

Sec.  444.    Inyestment  of  capital  stock  in  what  securities.    [Repealed.] 
Sec.  445.    Limitations  to  the  holding  of  stock  and  in  other  particulars  may  be  pro> 

vided  for  in  by-laws. 
Sec.  446.    Premiums,  how  payable. 

Sec.  447.    Valuation  of  policies  outstanding,  when;  how  estimated. 
Sec.  448.    Ko  stamp  required  on   accident  insurance  contract    [Repealed.] 
Sec.  449.    Valuation  of  policies,  retaliatory  proyisions. 

Sec.  450.    Nonforfeiture  clause— Right  to  paid-up  policy. 
Sec.  451.    Fraternal  societies  exempt  from  insurance  laws. 
Sec.  452.    Dividends,  from  what  may  be  declared. 

437.  Capital  stock — Guaranty  fund. 

Sec.  437.  Every  corporation  formed  for  the  purpose  of  mutual  insurance 
on  the  lives  or  health  of  persons^  or  against  accidents  to  persons  for  life  or  any 
fixed  period  of  time^  or  to  purchase  and  sell  annuities^  must  have  a  capital  stock 
of  not  less  than  one  hundred  thousand  dollars.  It  must  not  make  any  insurance 
upon  any  risk  or  transact  any  other  business  as  a  corporation  until  its  capital 
stock  is  fully  paid  up  in  cash^  nor  until  it  has  also  obtained  a  fund^  to  be  known 
as  a  ^^guaranty  f und/^  of  not  less  than  two  hundred  and  fifty  thousand  dollars,  as 
is  hereinafter  provided;  or^  if  it  has  no  capital,  until  it  has  an  ascertained  surplus 
above  all  liabilities  of  at  least  three  hundred  and  fifty  thousand  dollars.  If  more 
than  the  requisite  amount  is  subscribed,  the  stock  must  be  distributed  pro  rata 
among  the  subscribers.    Any  subscription  may  be  rejected  by  the  board  of 
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directors  or  the  committee  thereof,  either  as  to  the  whole  or  any  part  thereof, 
and  must  be,  so  far  as  rejected,  without  effect.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

438.  Of  what  grnaranty  fund  shall  oonsiBt. 

Sec.  438.  The  guaranty  fund  mentioned  in  the  preceding  section  must 
consist  of  the  promissory  notes  of  solvent  parties,  approved  by  the  board  of 
directors  and  by  each  other,  payable  to  the  corporation  or  its  order,  and  at  such 
timeSy  in  such  modes,  and  in  such  sums,  with  or  without  interest,  and  con- 
formable in  all  other  respects  to  such  requirements,  as  the  board  of  directors 
prescribe;  but  the  amount  of  the  notes  given  by  any  one  person  must  not  exceed 
in  the  whole  the  sum  of  five  thousand  dollars,  exclusive  of  interest.  Such  notes 
must  be  payable  absolutely  and  at  the  option  of  the  corporation;  they  must  be 
negotiable,  and  may  be  indorsed  and  transferred,  or  converted  into  cash,  or 
otherwise  dealt  with  by  the  corporation,  at  its  discretion,  without  reference  to 
any  contingency  of  losses  or  expenses.  Such  notes,  or  the  proceeds  thereof, 
must  remain  with  the  corporation  as  a  fund  for  the  better  security  of  persons 
dealing  with  it,  and  constitute  the  assets  of  the  corporation,  liable  for  all  its 
debts,  obligations,  and  indebtedness  next  after  its  assets  from  premiums  and 
other  sources,  exclusive  of  capital  stock,  until  the  net  earnings,  over  and  above 
its  expenses,  losses,  and  liabilities,  shall  have  accumulated  in  cash,  or  securities 
in  which  the  net  earnings  have  been  invested,  to  a  sum  which,  with  the  capital 
stock,  is  equal  to  the  aggregate  of  the  original  amounts  of  the  guaranty  fund 

and  of  the  capital  stock. 

For  what  debts  guaranty  fund  is  liable:  See  Matter  of  California  Mut  Life  Ins.  Co.» 
SI  Oal.  364. 

439.  What  constitutes,  and  deficienoy  in  fixed  capital. 

Sec.  439.  The  sum  accumulated  as  provided  in  the  preceding  section,  to- 
gether with  the  capital  stock,  shall  become  icad  remain  the  fixed  capital  of  the 
corporation,  not  subject  to  division  among  the  stockholders  or  parties  dealing 
with  it,  or  to  be  expended  in  any  manner  otherwise  than  may  be  required  in  pay- 
ment of  the  corporation's  debts  and  actual  expenses,  until  the  business  of  the 
corporation  is  closed,  its  debts  paid,  and  its  outstanding  policies  and  obligations 
of  every  kind  canceled  or  provided  for;  and  if  from  any  cause  a  deficiency  at 
any  time  occurs  in  such  fixed  capital,  no  further  division  of  profits  must  take 
place  until  such  deficiency  has  been  made  up, 

440.  Declaration  of  fixed  capital  to  be  filed. 

Sec.  440.  Whenever  the  fixed  capital  of  the  corporation  is  obtained  as  here- 
inbefore provided,  the  president  of  the  corporation  and  its  actuary,  or  its 
secretary  if  there  is  no  actuary,  must  make  a  declaration  in  writing,  sworn  to 
before  some  notary  public,  of  the  amount  of  such  fixed  capital,  and  of  the  par- 
ticular kinds  of  property  composing  the  same,  with  the  nature  and  amount  of 
each  kind,  which  must  be  filed  with  the  original  articles  of  incorporation,  and 
a  copy,  certified  by  the  coimty  clerk,  must  be  published  for  at  least  four  suc- 
cessive weeks,  in  a  newspaper  published  in  the  county  where  the  principal  busi- 
ness of  the  corporation  is  situated.  Upon  the  filing  of  such  declaration  the 
guaranty  fund  is  discharged  of  its  obligations,  and  all  notes  of  the  fund  re- 
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maining  in  the  control  of  the  corporation,  and  not  affected  hy  any  lien  thereon^ 
or  claim  of  that  nature,  must  be  surrendered  by  it  to  the  makers  thereof,  re- 
spectively, or  other  parties  entitled  to  receive  the  same. 

441.  Onaranty  notes  and  interest,  how  disposed  of. 

Sec.  441.  Until  the  guaranty  fund  is  discharged  from  its  obligations,  as 
provided  in  the  preceding  section,  no  note  must  be  withdrawn  from  the  fund 
unless  another  note  of  equal  solvency  is  substituted  therefor,  with  the  approval 
of  the  board  of  directors.  The  corporation  must  allow  a  commission,,  not  ex- 
ceeding five  per  cent  per  annum,  on  all  of  such  guaranty  notes  while  outstand- 
ing, and  also  interest  on  all  moneys  paid  on  such  notes  by  the  parties  Uable 
thereon,  at  the  rate  of  twelve  per  cent  per  annum,  payable  half  yearly  imtil 
repaid  by  the  corporation,  unless  the  current  rate  of  interest  is  different  from 
this  amount,  in  which  case  the  rate  payable  may,  from  time  to  time,  at  intervals 
of  not  less  than  one  year,  be  increased  or  reduced  by  the  board  of  directors,  so 
as  to  conform  to  the  current  rate.  [Amendment,  approved  March  30,  1874;. 
Amendments  1873-74,  210;  took  effect  July  1,  1874.] 

442.  Insured  to  be  entitled  to  vote,  when. 

Sec.  442.  After  the  filing  of  the  declaration  of  the  fixed  capital,  as  in  this 
article  provided,  the  holders  of  policies  of  life  insurance  for  the  term  of  life,, 
on  whidi  the  premiums  are  not  in  default,  may  vote  at  the  election  of  directors,, 
and  have  one  vote  for  each  one  thousand  dollars  insured  by  their  policies,  respec- 
tively. 

443.  Kay  invest  in  what  securities. 

Sec.  443.  .  The  number  of  directors  specified  in  the  articles  of  incorporation 

m 

may  be  altered  from  time  to  time  during  the  existence  of  the  corporation  by 
resolution,  at  the  annual  meeting  of  a  majority  of  those  entitled  to  vote  at  the 
election  of  directors,  but  the  numller  must  never  be  reduced  below  five. 

444.  Investment  of  capital  stock,  in  what  securities. 

[Section  444  was  repealed  by  act  approved  March  16,  1901;  Commissioners^ 
Amendment;  took  effect  July  1,  1901.] 

445.  limitations  to  the  holding  of  stock  and  in  other  particulars  may  be  pro- 
vided for  in  by-laws. 

Sec.  445.  The  corporation  may,  by  its  by-laws,  limit  the  number  of  shares 
which  may  be  held  by  any  one  person,  and  make  such  other  provisions  for  the 
protection  of  the  stockholders  and  the  better  security  of  those  dealing  with  it 
as  to  a  majority  of  the  stockholders  may  seem  proper,  not  inconsistent  with  the 
provisions  of  this  title  or  part. 

446.  Premiums,  how  payable. 

Sec.  446.  All  premiums  must  be  payable  wholly  in  cash,  or  one-half  or  a 
greater  proportion  in  cash,  and  the  remainder  in  promissory  notes  bearing 
interest,  as  may  be  provided  for  by  the  by-laws.  Agreements  and  policies  of 
insurance  made  by  the  corporation  may  be  upon  the  basis  of  full  or  partial 
participation  in  the  profits,  or  without  any  participation  therein,  as  may  be  pro- 
vided by  the  by-laws  and  agreed  between  the  parties. 
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447.  Valuation  of  policies  outstanding,  when ;  how  estimated. 

Sec.  447.  Every  life  insurance  corporation  organized  under  the  laws  of  this 
state  must,  on  or  before  the  first  day  of  February  of  each  year,  furnish  the  in- 
surance commissioner  the  necessary  data  for  determining  the  valuation  of  all 
its  policies  outstanding  on  the  thirty-first  day  of  December  then  next  preceding. 
And  every  life  insurance  company  organized  under  the  laws  of  any  other  state 
or  country,  and  doing  business  in  this  state,  must,  upon  the  written  requisition 
of  the  commissioner,  whenever  the  latter  is  authorized  to  make  a  valuation  of 
policies,  as  provided  in  section  four  hundred  and  forty-nine,  furnish  him,  at 
such  time  as  he  may  designate,  but  not  oftener  than  once  in  each  year,  the  re- 
quisite data  for  determining  the  valuation  of  all  of  its  policies  then  outstanding. 
Such  valuation  must  be  based  upon  the  rate  of  mortality  established  by  the 
American  experience  life-table  and  interest  at  four  and  one-half  per  cent  per 
annum;  provided,  that  from  and  after  the  thirty-first  day  of  December,  A.  D. 
one  thousand  eight  hundred  and  ninety-one,  such  valuations  must  be  based 
on  the  rate  of  mortality  established  by  the  combined  experience  of  actuaries' 
table  of  mortality,  with  interest  at  the  rate  of  four  per  cent  per  annum.  When 
the  laws  of  any  other  state  or  territory  require  of  a  life  insurance  company  or- 
ganized under  the  laws  of  this  state  a  valuation  of  its  outstanding  policies  by 
any  standard  of  valuation  different  from  that  named  in  this  section,  the  in- 
surance commissioner  is  herebv  authorized  to  make  such  valuation  for  use  in 
Buch  other  state  or  territory,  and  to  issue  his  certificate  in  accordance  therewith. 
For  the  purpose  of  making  the  valuations,  the  insurance  commissioner  is  au- 
thorized to  employ  a  competent  actuary,  whose  compensation  for  such  valua- 
tions shall  be  one  cent  for  each  thousand  dollars  of  insxirance,  to  be  paid  by 
the  respective  companies  whose  policies  are  thus  valued.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  eflEect  July  1,  1901.] 

448.  No  stamp  required  on  accident  insurance  contract. 

[Section  448  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

449.  Valuation  of  policies,  retaliatory  provisions. 

Sec.  449.  When  the  certificate  of  the  insurance  commissioner  of  this  state, 
of  the  valuation  of  the  policies  of  a  life  insurance  company,  as  provided  in  sec- 
tion four  hundred  and  forty-seven,  issued  to  any  company  organized  under  the 
laws  of  this  state,  shall  not  be  accepted  by  the  insurance  authorities  of  any  other 
state,  in  lieu  of  a  valuation  of  the  same,  by  the  insurance  officer  of  such  other 
Btate,  then  every  company  organized  under  the  laws  of  such  other  state  doing 
business  in  this  state  shall  be  required  to  have  a  separate  valuation  of  its  policies 
made  under  the  authority  of  the  insurance  commissioner  of  this  state,  such 
valuation  to  be  made  and  the  costs  thereof  to  be  the  same  as  provided  in  sec- 
tion four  hundred  and  forty-seven.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

450.  Nonforfeiture  clause — Bight  to  paid-up  policy. 

Sec.  450.  Every  contract  or  policy  of  insurance,  except  for  tontine,  term,  or 
paid-up  insurance,  hereafter  made  by  any  person,  company,  or  corporation  or- 

155 


§  451  Civil  Code.  [Div.  I,  Part  IV, 

ganized  under  the  laws  of  this  state,  or  under  those  of  any  other  state  or  country, 
with  and  upon  the  life  of  a  resident  of  this  state,  and  delivered  within  this 
state,  must  contain,  unless  the  policy  contains  a  stipulation  for  term  or  paid-up 
insurance  different  from  that  hereinafter  specified,  a  stipulation  that  when, 
after  three  full  annual  premiums  have  been,  paid  on  such  policy,  it  ceases  or 
becomes  void  solely  by  the  nonpayment  of  any  premium  when  due,  its  entire 
net  reserve,  by  the  American  experience  table  of  mortality,  and  interest  at  four 
and  one-half  per  cent  yearly,  less  any  indebtedness  to  the  company  on  such 
policy,  must  be  applied  by  such  company  as  a  single  premium,  at  such  com- 
pany's published  rates  in  force  at  the  date  of  the  original  policy,  but  at  the 
age  of  the  insured  at  time  of  lapse,  either  to  the  piirchase  of  nonparticipating 
term  insurance  for  the  full  amount  insured  by  such  policy,  or  upon  the  writ- 
ten application  by  the  owner  of  such  policy  and  the  surrender  thereof  to  such 
company  within  three  months  from  such  nonpayment  of  premium,  to  the  pur- 
chase of  a  nonparticipating  paid-up  policy,  payable  at  the  time  the  original 
policy  would  be  payable  if  continued  in  force,  both  kinds  of  insurance  to  be  sub- 
ject to  the  same  conditions,  except  as  to  payment  of  premiums,  as  those  of  the 
original  policy.  It  may  be  provided,  however,  in  such  stipulation,  that  no  part 
of  such  term  insurance  shall  be  due  or  payable,  unless  satisfactory  proofs  of 
death  are  furnished  to  the  insuring  company  within  one  year  after  death,  and 
that  if  death  occurs  within  three  years  after  such  nonpayment  of  premium,  and 
during  such  term  of  insurance,  there  shall  be  deducted  from  the  amount  pay- 
able the  sum  of  all  the  premiums  that  would  have  become  due  on  the  original 
policy  if  it  had  continued  in  force.  If  the  reserve  on  endowment  policies  is 
more  than  enough  to  purchase  temporary  insurance,  as  aforesaid,  to  the  end 
of  the  endowment  term,  the  excess  ^must  be  applied  to  the  purchase  of  pure  en- 
dowment insurance,  payable  at  the  end  of  the  term,  if  the  insured  is  then  liv- 
ing. If  any  life  insurance  corporation  or  company  delivers  to  any  person  in 
this  state  a  policy  of  insurance  upon  the  life  of  any  person  residing  in  this  state, 
not  in  conformity  with  the  provisions  of  this  section,  the  right  of  such  corpo- 
ration or  company  to  transact  business  in  this  state  thereupon  and  thereby  ceases 
and  terminates,  and  the  insurance  commissioner  must  immediately  revoke  the 
certificate  of  such  corporation  or  company  authorizing  it  to  do  business  in  this 
etate,  and  publish  such  revocation  daily,  for  the  period  of  two  weeks,  in  two  daily 
newspapers,  one  published  in  the  city  and  county  of  San  Francisco,  and  the 
other  in  the  city  of  Sacramento.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Applying  reserve  to  premlumci.— The  Stipulation  as  to  net  reserve.— The  re- 

proyisionB  of  this  section  requiring  life  in-  quirement  that  life  insurance  policies  shall 

vurance  policies  to  contain  a  stipulation  that  contain  stipulations  respecting  the  purchase 

after  three  years'  premiums  are  paid  the  net  with  the  net    reserve  of    term  or    paid-up 

roserye  shall  be  applied  as  a  premium,  and  policies,  in  case  of  nonpayment  of  premiums 

imposiug  as  a  penalty  for  failure  to  do  so  a^Tter  three  years'  payment  thereof,  does  not 

the  cessation  of  the  company's  right  to  do  make  such  stipulations  a  part  of  a  policy, 

buj^iness  in  the  state,  do  not  make  the  stipu-  as  a  matter  of  law,  if  not  inserted,  and  if 

la  t ion,  as  a  matter  of  law,  a  part  of  the  inserted,  they  are  a  mere  matter  of  agree- 

contract  of  insurance:  Straube  v.  Pacific  etc  ment,  which  may  be  waived:  Rife  v.  Union 

las.  Co.,  123  Oal.  677.  Cent  Life  Ins.  Co.,  129  Cal.  456. 

451.  Fraternal  societies  exempt  from  insurance  laws. 

Sec.  451.    All  associations  or  secret  orders,  and  other  benevolent  or  fraternal 
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co-operative  societies,  incorporated  or  organized  for  the  purpose  of  mutual  pro- 
tection and  relief  of  its  members,  and  for  the  payment  of  stipulated  sums  of 
money  to  its  members,  or  to  the  family  of  deceased  members,  and  not  for  profit, 
are  declared  not  to  be  insurance  companies  in  the  sense  and  meaning*  of  the 
insurance  laws  of  this  state,  and  are  exempt  from  the  provisions  of  all  existing 
insurance  laws  of  this  state.  [New  section,  approved  March  23,  1885;  Statutes 
and  Amendments  1885,  221.] 

The  orii^iDal  section  of  thU  nnmber  related  to  matnal  or  membenship  life  and  accident 

to  payment  of  policy;  was  repealed  in  1880.  insurance,  see  note,  52  Am.  St.  Bep.  543- 

Xutual  life  and  accident  insurance.—  578. 
For  features  of  tlie  law  spedally  applicable 

452.  Dividenus,  from  what  may  be  declared. 

Sec.  452.    No  corporation  formed  under  the  laws  of  this  state,  and  transact- 
ing life  insurance  business,  must  make  any  dividends,  except  from  profits  re-  ^ 
maining  on  hand  after  retaining  unimpaired; 

1.  The  entire  capital  stock; 

2.  A  sum  sufficient  to  pay  all  losses  reported  or  in  course  of  settlement,  and 
all  liabilities  for  expenses  and  taxes; 

3.  A  sum  sufficient  to  reinsure  all  outstanding  policies,  as  ascertained  and  de- 
termined upon  the  basis  of  the  American  experience  table  of  mortality,  and  in- 
terest at  the  rate  of  four  and  one-half  per  cent  per  annum.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1^  1901.] 


CHAPTEE  IV. 

MUTUAL  BENEFIT  AND  LIFE  ABSOCIATIONS. 

Sec.  452a.  l^ormation  of  the  aseodation. 

Sec.  453.    Levying  of  aaaeBsments— By-laws  which  may  be  made. 

452a«  Fonnation  of  the  associatioii. 

Sec.  452a.  Asaociations  of  not  exceeding  one  thousand  persons  may  be  formed 
for  the  purpose  of  paying  to  the  nominee  of  any  member  a  sum,  upon  the  death 
of  the  member,  not  exceeding  three  dollars  for  each  member  of  the  association. 
Such  association  may  be  formed  by  filing  a  certificate  in  the  office  of  the  clerk 
of  the  county  in  which  the  principal  place  of  business  is  situated  and  a  like 
certificate  in  the  office  of  the  secretary  of  state,  each  of  which  must  state  the 
general  object  of  the  association,  its  principal  place  of  business,  and  the  names 
of  the  officers  selected  to  hold  office  for  the  first  three  months,  and  must  be 
signed  by  such  officers  and  verified  by  at  least  three  of  their  number.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Bespecting  this   chapter,   the  commis-  fifty-three."     The   recommendation   of  the 

sionei^  recommended  that    '*the  Statute  of  commissioners  was  adopted  by  the  legisla- 

lSlZ-1'k,  page  745,  as  amended  by  the  Stat-  ture:  See  Stats.  1901,  p.  860. 
ate  of  1880,   page  25,   relating  to  mutual        Juriodictidn  of  court  over  benefit  sode- 

benefit  associations,  be  codified,  and  a  new  ties:  See  68  Am.  St.  Rep.  859,  860,  note, 
chapter  to  be  known  as  chapter  IV  of  title        Mutual    or    membenhlp    insurance.— 

n  of  part  IV,  division   I,  to  be  headed  For  features  of  the  law  specially  applicable 

'Mutual    Benefit    and     Life     Associations/  to  mutual  or  membership  life  and  accident 

added,  and  to  consist  of  sections  four  hun-  insurance,  see    note  52   Am.  St.  Bep.  548- 

dred  and  fifty -two  a  and  four  hundred  and  578. 
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453.  Levying^  of  asfleMinentSr-By-lawg  which  may  be  made. 

Sec.  453.  Each  association  provided  for  in  this  chapter  may,  on  the  death  of 
a  member,  levy  an  assessment  on  the  surviving  members  of  not  exceeding  three 
dollars  for  each  member,  and  pay  the  same  to  the  nominee  of  such  decedent, 
and  may  also  provide  for  the  payment  of  such  annual  payments  by  members 
as  may  be  deemed  just,  but  no  member  must  be  subject  to  any  annual  assess- 
ment in  excess  of  that  established  when  he  joined  the  association.  The  as- 
sociation may  make  such  by-laws  not  inconsistent  with  the  laws  of  the  state  as 
may  be  necessary  for  its  government  and  the  transaction  of  its  business;  may, 
by  its  name,  sue  and  be  sued;  loan  such  funds  as  it  may  have  on  hand;  and  own 
sufficient  real  estate  for  its  business  purposes  and  such  as  it  may  be  necessary 
to  purchase  on  foreclosure  of  its  mortgages.  [Commissioners^  Amendment,  ap- 
proved March  16,  1901j  took  eflfect  July  1,  1901.] 


CHAPTER  V. 

COBPOBATIONS  TO  DISCOVER  FIRB  AND  8AVB  PROPERTY  AND  HUMAN  LIFE  FROM 

DESTRUCTION  THEREBY. 

Sec.  463a.    Powers  of  the  corporation. 

Sec.  453b.    Right  of  way  of  corporation  and  its  officers  when  running  to  fires. 
Sec.  453c.    Yearly  meeting  of  corporation,  notice  to  be  given  thereof,  and  proceedings 

which  may  be  authorized  thereat. 

463a.  Powers  of  the  corporation. 

Sec.  453a.  Any  corporation  of  underwriters  heretofore  organized  and  now 
•existing,  or  which  may  be  hereafter  organized  under  the  laws  of  this  state, 
for  the  purpose  of  discovering  and  preventing  fires  and  of  saving  property  and 
human  life  from  conflagration,  and  doing  business  within  any  municipal  corpo- 
ration of  this  state,  has  power,  at  its  own  proper  cost  and  expense,  to  maintain 
a  corps  of  men,  with  proper  officers,  equipped  with  the  necessary  machinery 
and  apparatus  therefor,  whose  duty  it  is,  so  far  as  practicable,  to  discover  and 
prevent  fires  and  save  property  and  human  life  from  confiagration;  and  for  the 
effective  discharge  of  such  duties,  authority  is  hereby  granted  such  corps  to 
enter  any  building  on  fire,  or  in  which  property  is  on  fire,  or  which  such  corps 
•or  any  officer  thereof  deems  to  be  immediately  exposed  to  any  existing  fire,  or 
in  danger  of  taking  fire  from  a  burning  building,  and  to  remove  or  otherwise 
save  and  protect  from  conflagration  or  damage  by  water  any  property,  during 
and  immediately  after  such  fire.  Nothing  in  this  chapter  must  be  so  construed 
as  in  any  degree  to  lessen,  impair,  or  interfere  with  the  powers,  privileges,  duties, 
or  authority  of  the  regular  fire  department  of  such  municipality;  nor  can  any  act 
of  such  corps  justify  any  owner  of  any  building  or  property  in  abandoning  such 
building  or  property.  [Commissioners'  Amendment,  approved  March  16,  1901 ; 
took  effect  July  1,  1901.] 

Bespecting  this   chapter,   the   commis-  Property  and  Human  Life  from  Destruction 

gioners  recommended  that  "the  Statute  of  Thereby/  and  to  consist  of    sections    four 

1875-76,  page  689,  as  amended  by  the  Stat-  hundred  and  fifty-three  a,  four  hundred  and 

ute  of  1697,  page  223,  be  codified  by  adding  fifty-tliree   b,   and  four  hundred  and  fifty- 

a  new  chapter  to  title  II,  part  IV,  of  division  three  c."    The  recommendation  of  the  com- 

I,  to  be  numbered   chapter  V  and   headed  missioners  was  adopted  by  the  legisiature: 

■•Corporations    to    Discover   Fire    and    Save  See  Stats.  1901,  pp.  300,  861. 
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463b.  Bight  of  way  of  corporation  and  its  officers  when  mnning^  to  flres. 

Sec.  453b.  Such  corporation,  with  its  oflftcers  and  corps,  when  running  to 
^  fire  with  its  horses,  vehicles,  and  salvage  apparatus,  has  the  same  right  of  way 
as  is  or  may  be  bestowed  by  any  ordinance  of  the  municipality  or  law  of  this 
«tate  upon  the  regular  fire  department  of  the  municipality  wherein  such  corpo- 
ration is  acting;  but  the  rights  of  such  fire  department  must  always  be  par- 
amoxmt  to  the  rights  of  such  corporation.  All  ordinances  now  existing  or 
which  may  hereafter  be  passed  by  the  municipal  authorities  of  any  city  and 
•county,  or  of  any  incorporated  city  or  town  wherein  such  a  corporation  may 
<»rry  on  business,  and  all  laws  of  this  state  applicable  to  such  city  and  county, 
or  city  or  town,  for  the  conviction  or  punishment  of  any  person  or  persons 
willfully  or  carelessly  obstructing  the  progress  of  the  apparatus  of  the  fire  de- 
partment of  such  city  and  county,  or  city  or  town,  while  going  to  a  fire,  or  of 
imy  person  or  persons  willfully  or  carelessly  injuring  any  animal  or  property 
of  said  fire  department,  are  equally  applicable  to  any  person  or  persons  willfully 
or  carelessly  obstructing  the  progress  of  the  apparatus  of  such  corporation  while 
going  to  a  fire,  and  to  any  person  or  persons  who  willfully  or  carelessly  injures 
■any  animal  or  property  of  such  corporation;  and  said  laws  and  ordinances,  and 
their  penalties,  may  be  enforced  in  the  same  courts  and  in  the  same  manner, 
and  with  equal  force  and  effect,  as  in  the  case  of  the  fire  department.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

453c.  Yearly  meeting  of  corporation,  notice  to  be  given  thereof,  and  proceed- 
ings which  may  be  authorized  thereat. 
Sec.  453c.  In  the  month  of  July,  in  every  year,  there  must  be  held  a  meet- 
ing of  all  corporations  created  for  the 'purposes  specified  in  this  chapter;  of 
which  ten  days'  previoua  notice  must  be  inserted  in  at  least  one  daily  news- 
paper published  in  the  municipality  where  said  corporation  is  organized  or  es- 
tablished, at  which  meeting  «ach  insurance  company,  corporation^  association, 
underwriter,  agent,  person,  or  persons  doing  a  fire  insurance  business  in  said 
municipality,  whether  members  of  said  corporation  or  not,  shall  have  a  right  to 
1)0  represented,  and  shall  be  entitled  to  one  vote.  A  majority  of  the  whole  num- 
ber so  represented  has  power  to  decide  upon  the  question  of  sustaining  the  fire 
patrol  organized  by  corporations  heretofore  created,  or  that  may  be  hereafter 
<!reated,  and  fixing  the  maximum  amount  of  expenses  which  may  be  incurred 
therefor  during  the  fiscal  year  next  to  ensue,  which  amount  must  in  no  case  ex- 
'Ceed  two  per  centum  of  the  aggregate  premiums  returned  as  received,  as  pro- 
vided in  this  section,  and  the  whole  of  such  amount,  or  so  much  thereof  as  may 
be  necessary,  may  be  assessed  upon  all  insurance  companies,  corporations,  as- 
sociations, underwriters,  agents,  person,  or  persons  who  assume  risks  and  accept 
premiums  for  fire  insurance  in  said  municipality,  as  hereinbefore  mentioned,  in 
proportion  to  the  several  amounts  of  premiums  returned,  as  received  by  each, 
as  hereinafter  provided,  and  such  assessment  is  collectible  by  and  in  the  name 
of  said  corporation,  in  any  court  of  law  in  the  state  of  California  having  ju- 
risdiction, in  such  manner  and  at  such  time  or  times  as  said  corporation 
may  determine.  In  order  to  provide  for  the  payment  of  persons  employed  by 
4»id  corporation,  and  to  'maintain  suitable  rooms,  and  apparatus  for  saving  life 
and  property  contemplated,  said  corporation  is  empowered  to  require  a  state- 
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ment  to  be  furnished^  semi-annnally,  by  all  infltmmce  ^ompanies^  corporations, 
associations,  underwriters,  agents,  or  persons,  of  the  aggregate  amount  of  pre- 
miums received  for  insuring  property  in  the  municipality  where  said  corpora- 
tion is  organized  or  established,  for  and  during  the  six  months  next  preceding 
the  first  day  of  July  and  the  first  day  of  January  of  each  year,  which  state- 
ment must  be  sworn  to  by  the  president  or  secretary  of  the  corporation  or  aa- 
sociation,  or  by  the  agent  or  person  so  acting  or  effecting  such  insurance  in  said 
municipality,  and  must  be  handed  to  the  secretary  .of  said  corporation  heretofore 
created  or  hereafter  to  be  created  under  the  provisions  of  this  chapter  within  ten 
days  after  the  first  day  of  July  and  the  first  day  of  January  of  each  year.  Said 
secretary  must,  within  the  ten  days'  af  oresaid,  by  written  or  printed  demand 
signed  by  him,  require  from  every  insurance  company,  corporation,  association, 
underwriter,  agent,  or  person  engaged  in  the  business  of  fire  insurance  in  the 
municipality  where  said  corporation  is  organized  or  established,  the  statement 
hereinbefore  provided  for.  Such  demand  may  be  delivered  personally  at  the 
office  of  such  insurance  company,  corporation,  association,  underwriter,  agent, 
or  person  within  said  municipality,  and  every  officer  of  such  insurance  com- 
pany, corporation,  association,  and  every  such  underwriter,  agent,  or  person, 
who,  for  fifteen  days  after  said  demand,  neglects  to  render  the  statement  herein 
provided  for,  forfeits  fifty  dollars  for  the  use  of  said  corporation,  and  also  for- 
feits for  its  use  twenty-five  dollars  in  addition  for  every  day  he  so  neglects  after 
the  expiration  of  the  said 'fifteen  days,  and  such  additional  penalty  may  be 
computed  and  collected  up  to  the  time  of  the  trial  of  any  action  brought  for 
the  recovery  thereof.  The  penalty  herein  provided  for  may  be  sued  for  and 
collected,  with  costs,  in  any  court  of  law  within  the  state  of  California  having 
jurisdiction,  by  and  in  the  name  of  said  corporation.  [Commissioners*  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

* 
CHAPTER  VL 

LIFE,    HEALTH,    ACCIDENT,    AND    ANNUITY    OB    ENDOWMENT    INSUBANGS    ON    THB 

ASSESSMENT   PLAN. 

Sec.  453d.    Contracts  which  may  be  made  by,  defined. 

Sec.  453e.    Formation  ot  corporations;  isauing  of  contracts;  investments. 

Sec.  453f .    Pre-existing  corporations,  right  of  to  reincorporate. 

Sec.  453g.    Contracts  of  insurance,  contents  and  effect  of. 

Sec.  453h.    Beser^e  and  emergency  fund. 

Sec.  453i.    Foreign  corporations,  conditions  precedent  to  doing  bnslness  in  this  state. 

Sec.  453j.    Limitations  upon  right  to  issue  contracts  of  insurant^e. 

Sec.  4S3k.    Exemptions  from  attachment  and  execution. 

Sec.  4531.    Statements  to  be  filed  with  the  insurance  commissioner;  proceedings  to  bo 

taken  by  him  thereon. 
Sec.  453m.    Lapsing  of  policies,  when  forbidden. 
Sec.  453n.    Fees  and  penalties. 

Sec.  453o.    Insurance  commissioner  to  present  bills  for  certain  expenses. 
Sec.  4o3p.    Exemption  of  fraternal  societies  from  this  chapter. 

453d.  Contracts  which  may  be  made  by,  defined. 

Sec.  453d.    Every  contract  whereby  a  benefit  may  accrue  to  a  party  or  par- 
ties therein  named  npon  the  death  or  physical  disability  of  a  person  insured 
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thereunder,  or  for  the  payment  of  any  suwfi  of  money  dependent  in  any  degree 
upon  the  collection  of  assessments  or  dues  from  persons  holding  similar  con- 
tracts, is  deemed  a  contract  of  mutual  insurance  upon  the  assessment  plan. 
Such  contracts  must  show  that  the  liabilities  of  the  insured  thereunder  are  not 
limited  to  fixed  premiums.  [Commissioners*  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


Bespectin^  this  chapter,  the  commia- 
sionen  recommended  that  "the  Statute  of 
1891,  page  126,  relating  to  life,  health,  acci- 
dent, and  annuity  or  endowment  insurance 
on  the  assessment  plan,  and  the  conduct  of 
the  business  of  such  insurance,  be  codified 
as  chapter  VI  of  title  II  of  part  IV,  division 
I,  to  be   preceded  by  the   heading,    life. 


Health,  Accident,  and  Annuity  or  Endow- 
ment Insurance  on  the  Assessment  Plan/ 
and  to  consist  of  sections  four  hundred  and 
fifty-three  d  to  four  hundred  and  fifty- 
three  p,  inclusive."  The  recommendation  of 
the  commissioners  was  adopted  by  the  legis- 
lature: See  SUts.  1901,  pp.  362-367. 


453e.  Foimation  of  oorporations;  iasuing  of  contractB;  investments. 

Sec.  453e.  Corporations  may  be  formed  to  carry  on  the  business  of  mutual 
insurance  upon  the  assessment  plan,  and  are  subject  only  to  the  provisions  of 
ibis  chapter.  No  such  corporation  must  issue  contracts  of  insurance  until  at 
least  two  hundred  persons  have  applied,  in  writing,  for  membership  or  insur- 
ance therein,  and  have  paid  to  the  treasurer  of  such  corporation  the  sum  of  five 
thousand  dollars.  This  sum  must  be  invested  in  bonds  or  securities,  approved  by 
the  insurance  commissioner  of  this  state,  or  deposited  in  some  bank  in  this 
state  where  it  will  earn  interest.  Said  bonds  or  securities,  or  evidences  of  such 
deposit,  must  be  placed,  through  the  insurance  commissioner  of  this  state,  with 
the  state  treasurer,  and  the  principal  sum  must  be  held  in  trust  for  the  con- 
tract holders  of  such  corporation,  with  the  right  in  the  corporation  to  exchange 
said  bonds,  securities,  or  evidence  of  bank  deposit  for  others  of  like  value.  Such 
corporation  must  also,  as  a  condition  precedent  to  issuing  any  contracts  of  in- 
Burance,  obtain  the  written  certificate  of  the  insurance  commissioner  that  it 
has  complied  with  the  requirements  of  this  chapter;  and  that  the  name  of  the 
corporation  is  not  the  same  as  that  of  any  other  corporation  of  this  or  other 
states,  as  indicated  by  the  insurance  department  reports  in  his  office;  nor  must 
the  commissioner  approve  any  name  or  title  so  closely  resembling  another  as 
to  mislead  the  public.  No  corporation  formed  hereunder  has  legal  existence 
after  one  year  from  the  date  of  its  articles,  unless  its  organization  has  been 
completed  and  business  commenced;  nor  must  any  corporation  or  individual 
solicit,  or  cause  to  be  solicited,  any  business,  imtil  such  corporation  has  com* 
plied  with  the  provisions  of  section  six  hundred  and  thirty-three  of  the  Political 
Code.  [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.]     , 

Mutual  benefit  societies,  law  relating  to  insurance  by:  See  52  Am.  St.  Rep.  513-578, 
note.' 

453f .  Pre-exiBting  oorporations,  right  of  to  reincorporate. 

Sec.  463f.  Any  existing  corporation  engaged  in  the  business  of  life,  health,  ac- 
cident, or  endowment  insurance  on  the  assessment  plan  may  reincorporate  under 
the  provisions  of  this  code  and  chapter,  but  is  not  obliged  to  do  so,  and  may, 
without  such  reincorporation,  exercise  the  rights,  powers,  and  privileges  con- 
ferred by  this  chapter.  [Commissioners'  Amendment,  approved  March  16,  1901; 
tookeffect  July  1,1901.] 
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453g.  Contracts  of  insurance,  contends  and  effect  of. 

Sec.  453g.  Every  contract  of  insurance  issued  by  such  corporations  must 
specify  the  sum  or  sums  to  be  paid  upon  the  happening  of  the  contingency  in- 
sured against,  and  when  such  payments  must  be  made.  Unless  the  contract  is 
invalidated  by  fraud  or  by  breach  of  its  conditions,  the  corporation  is  obligated 
to  pay  the  beneficiary  the  amount  or  amounts  specified  in  its  contract  at  the 
time  or  times  therein  named,  and  such  indebtedness  is  a  lien  upon  all  the  prop- 
erty of  such  corporation,  with  priority  over  all  indebtedness  thereafter  incurred, 
except  as  hereinafter  provided  in  case  of  insolvency.  Failure  to  make  such  pay- 
ment, within  thirty  days  after  notice,  at  the  home  oflSce,  by  mail,  as  provided 
by  law,  of  a  final  judgment,  unless  waiver  is  made  by  the  beneficiary,  constitutes 
a  forfeiture  of  the  right  to  do  business.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  eflEect  July  1,  1901.] 
InsurtocQ  contracts,  when  complete:  See  note,  69  Am.  St.  Rep.  143-153. 

453h.  Seserve  and  emei^enoy  fond. 

Sec.  453h.  Every  domestic  corporation,  organized  to  do  or  doing  the  busi- 
ness of  insurance  on  the  assessment  plan,  must  accumulate  a  reserve  or  emergency 
fund,  which  must,  at  all  times,  be  not  less  than  the  largest  benefit  contracted 
to  be  paid  by  it  to  any.  one  person.  Every  corporation  organized  under  the 
provisions  of  this  chapter  must  accumulate  such  fund  within  a  year  from  the 
date  of  its  certificate  of  incorporation.  Such  fund,  to  the  extent  of  the  largest 
amount  contracted  to  be  paid  by  any  such  corporation  to  any  one  person,  must 
be  invested  and  deposited,  as  provided  in  section  four  hundred  and -fifty- three  e, 
with  the  right  in  the  corporation  to  exchange  any  such  securities  for  others  of 
equal  value.  The  deposit  required  by  section  four  hundred  and  fifty-three  e 
constitutes  a  part  of  the  reserve  required  by  this  section,  at  the  option  of  such 
corporation.  When  any  such  corporation  discontinues  business,  this  fund  must 
be  returned  to  such  corporation,  or  disposed  of  as  may  be  determined  by  the 
superior  court  of  the  county  in  which  is  its  principal  place  of  business.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

463i.  Foreign  corporations,  conditions  precedent  to  doing  business  in  this  state. 
Sec.  453i.  Corporations  organized  under  the  laws  of  any  other  state  or 
country  to  transact  the  business  of  mutual  assessment  insurance  must,  as  a  con- 
dition precedent  to  transacting  business  in  this  state,  comply  with  the  provisions 
of  section  four  hundred  and  five,  and  deposit  with  the  insurance  commissioner 
of  this  state  a  certified  copy  of  its  charter  or  other  instrument  required  by  its 
home  authorities;  a  statement  under  oath,  of  its  president  oi>  secretary,  of  its 
business  for  the  preceding  year,  in  such  form  as  may  be  required,  by  the  in- 
surance commissioner  of  this  state;  an  appointment  of  a  general  agent,  service 
upon  whom  binds  the  corporation;  a  certificate  that  for  the  next  preceding  twelve 
months  it  has  paid  in  full  the  maximum  amount  named  in  its  contract  of  in- 
surance; a  certificate  from  the  proper  officer  of  its  state  or  government  that 
like  corporations  of  this  state  are  legally  entitled  to  do  business  in  such  state 
or  country;  copies  of  its  contracts  of  insurance  and  applications,  which  must 
show  that  the  liabilities  of  its  members  are  not  limited  to  fixed  premiums;  and 
evidence,  satisfactory  to  the  insurance  commissioner,  that  the  corporation  has 
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accumulated  a  fund  equal  to  that  required  of  like  corpotations  in  this  state, 
constituting  a  reserve  or  surplus  fund,  held  in  trust  for  the  benefit  of  its  con- 
tract holders,  and  so  invested  and  held  as  required  by  the  laws  of  the  state  or 
government  under  which  such  corporation  was  organized.  The  insurance  com- 
missioner must  thereupon  issue  a  license  to  such  corporation  to  do  business  in 
this  state.  This  license  must  be  renewed  annually,  and  may  be  revoked  when- 
ever it  is  ascertained  that  the  statements  required  to  be  made  by  this  section 
are  not  true.  Upon  such  revocation,  notice  thereof  must  be  given  by  the 
insurance  commissioner  by  publication  in  some  newspaper  published  in  the 
eity  and  county  of  San  Francisco,  for  two  weeks,  daily,  and  no  new  contracts 
must  be  made  by  such  company  in  this  state.  When  any  other  state  or  country 
imposes  any  additional  license,  fees,  taxes,  or  penalties  upon  any  corporation 
organized  or  doing  business  under  this  chapter,  like  license,  fees,  taxes,  or 
penalties  are  imposed  upon  corporations  of  the  same  kind  and  their  agents  of 
such  state  or  country  doing  business  in  this  state.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Foreign      insurance      companies.— The  tions  and  conditions,  cannot,  without  com- 

-state  has  power  to  regulate  and  control  the  plying  with  such  requirements,  maintain  an 

business   of   a  foreign   insurance  company  action  in  that  state  on  a  contract  of  insur- 

within  its  boundaries,  and  to  provide  penal-  ance:  Shamans  y.  Temple  Co.,  105  Mich.  400; 

ties  for  the  transgression  ot  the  regulating  55  Am.  St.  Rep.  ^7.    It  cannot  maintain 

and  controUing  statutes  by  means  of  which  an  action  for  premiums  due  on  a  policy  of 

that  power  is  exercised:  State  v.  Fhipps,  5u  insurance:  Cowan  t.  I^ondon  Assur.  Co.,  73 

Kan.  eOO;  34  Am.  St.  Rep.  152.    A  state  has  Miss.  321;  55  Am.  St.  Rep.  535;  Hayerhill 

power  wholly  to  exdude  foreign  insurance  Ins.  Co.  v.  Prescott,  42  N.  H.  547;  80  Am. 

companies  from  doing  business  within  the  Dec.  123. 

state,   or    it   may   revoke   licenses   already  Certiflcate  of  insurance  commissioner 

granted,    or  it  may  impose  the  conditions  as  evidence  that  a  foreign  corporation  has 

upon  which  it  will  permit  theip  to  do  busi-  complied  with  statutory  requirements:  Gut- 

ness  witiiin  its  limits:  Daggs  v.  Orient  Ins.  zeil  v.  Pennie,  05  Cal.  598;  American  Ins. 

Co.,  136   Mo.   382;   66  Am.   St   Rep.   638;  Co.  v.  Butler,  70  Ind.  1. 

Cravens  t.  New  York  Life  Ins.  Co.,  148  Mo.  Betaliatory  statutes  affecting  foreign  in- 

583;  71  Am.  St.  Rep.  628.  surance    companies:  Hawrhill    Ins.    Co.    v. 

A  foreign  insurance  company,  prohibited  Prescott,  42  N.  H.  547;  80  Am.  Dec.  123; 

by  statute  from  issuing  policies  within  the  Germania  Ins.  Co.  v.  Swigert,  128  IH.  237; 

state  without  express  authority,  and  from  State  v.  Insurance  Co.,  115  Ind.  257;  State 

doing  business  or  maintaining  actions  there-  v.  Insurance  Co.,  40  Ohio  St.  440;  34  Am. 

in  without  compliance  with  certain  regula-  St.  Rep.  573. 

453j.  limitationg  upon  right  to  issue  contracts  of  insurance. 

Sec.  453j.  No  corporation  doing  business  under  this  chapter,  except  ac- 
cident or  casualty  corporations,  must  issue  a  contract  of  insurance  upon  the  life 
•of  any  person  under  fifteen  nor  over  sixty-one  years  of  age.  Every  such  con- 
tract of  insurance  must  be  founded  upon  written  application  therefor,  and, 
except  where  the  application  is  for  health,  accident,  or  casualty  insurance  only, 
or  for  one  hundred  dollars  life  insurance  or  less,  such  application  must  be  ac- 
companied by  the  report  of  a  reputable  physician,  containing  a  detailed  state- 
ment of  his  examination  of  the  applicant,  showing  the  applicant  to  be  in  good 
health,  and  recommending  the  issuance  of  a  contract  of  insurance.  Any  solic- 
itor, agent,  employee,  examining  physician,  or  other  person  making  a  false 
or  fraudulent  statement  to  any  corporation  doing  business  under  this  chapter, 
with  reference  to  any  application  for  insurance,  or  for  the  purpose  of  obtaining 
any  money  or  benefit  from  such  corporation,  is  guilty  of  a  misdemeanor;  and 
any  person  who  makes  a  false  statement  of  any  material  fact  or  thing  in  a 
€wom  statement  as  to  the  death  or  disability  of  a  contract  holder,  in  any  such 
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corporation,  for  the  -ptirpose  of  procuring  or  aiding  the  beneficiary  or  bene- 
ficiaries or  contract  holder  in  procuring  the  payment  of  a  benefit  named  in  the 
contract,  is  guilty  of  perjury.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,*^  1901.] 

453k.  Exemptions  from  attachment  and  execntion. 

Sec.  453k.     The  money,  benefit,  annuity,  endowment,  charity,  relief,  or  aid 

to  be  paid  as  provided  by  the  contracts  issued  by  any  corporation  doing  business 

under  this  chapter,  is  not  liable  to  attachment  or  other  process,  nor  to  be  seized, 

taken,  appropriated,  or  applied  by  any  legal  or  equitable  process,  nor  by  operation 

of  law,  to  pay  any  debts  or  liability  of  the  contract  holder  or  any  beneficiary 

named  thereunder.     [Commissioners*  Amendment,  approved  March  16,  1901; 

took  effect  July  1,  1901.] 

Insurance  polides.— Although  a  life  in-  sarance  on  the  life  of  a  bamkrupt  does  not 

surance  policy  may  be  exempt  from  leyy  or  Test  in  the  trustee  in  bankruptcy  as  assets 

sole,  property  acquired  by  a  sale  or  assign-  of  the  bankrupt's  estate:  Morris  y.  Dodd, 

meut  thereof  is  not  exempt:  Friedlauder  t.  110  Ga.  606;  78  Am.  St.  Rep.  129. 
Mahoney,  31  Iowa,  311.      A  policy  of  in- 

4631.  Statements  to  be  filed  with  the  inguianoe  oommistioiLer;  proceedingi  to 
be  taken  by  him  thereon. 

Sec.  4531.  Every  corporation,  whether  domestic  or  foreign,  doing  the  busi- 
ness of  effecting  insurance  on  the  assessment  plan  must,  annually,  on  or  be- 
fore the  first  day  of  February,  file  with  the  insurance  commissioner,  in  such 
form  as  he  may  prescribe,  a  statement  of  its  affairs  for  the  year  ending  on  the 
preceding  thirty-first  day  of  December.  The  insurance  commissioner,  in  per- 
son or  by  duly  authorized  deputy,  has  the  power  of  examination  into  the  af- 
fairs of  any  domestic  corporation  doing  business  or  claiming  to  do  business  un- 
der this  chapter,  at  any  time,  in  his  discretion,  and  must  make  such  examina- 
tion at  least  once  a  year.  If  he,  after  an  examination  of  the  affairs  of  a  corpo- 
ration, finds  that  it  is  not  doing  its  business  in  conformity  to  this  chapter,  or 
that  it  is  doing  a  fraudulent  or  unlawful  business,  or  that  it  is  not  carrying 
out  its  terms  of  contract,  or  that  it  cannot,  within  three  months  from  the  date 
of  notice  of  default,  pay  its  obligations,  he  must  cite  the  president,  secretary, 
manager,  or  general  agent  of  the  corporation,  or  all  of  them,  to  appear  before 
him,  stating  the  time  and  place,  to  show  cause  why  the  authority  of  the  cor- 
poration to  do  business  should  not  be  revoked,  and  if  cause  is  not  shown,  then 
he  must  report  the  facts  to  the  attorney  general  of  the  state,  who  must  commence 
proceedings  in  the  proper  court  to  restrain  the  corporation  from  doing  any  fur- 
ther business.  [Commissioners*  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

453m.  Lapsing  of  policies,  when  forbidden. 

Sec.  453m.  No  policy  or  certificate  issued  by  any  corporation  or  association 
doing  business  under  the  provisions  of  this  chapter  lapses  for  the  nonpayment 
of  any  assessments,  dues,  or  premiums,  unless  the  corporation  or  association  has 
first  mailed  to  the  insured  under  such  policy  or  certificate,  at  his  or  her  last 
given  postoffice  address,  a  notice  setting  forth  the  amount  to  be  paid,  and  the 
time  the  same  is  due  and  payable;  and  such  notice  must  be  mailed  at  least 
fifteen  days  before  the  assessment  is  due;  provided,  that  such  corporations  doing 

104 


Title  IIL]  Eailroad  Corporations.  §§453n-453p 

business  under  this  chapter  as  collect  specific  amounts  at  specific  dates^  as  con- 
tained in  the  contract,  are  not  compelled  to  send  such  notices;  and  an  afiidayit 
made  by  the  officer,  bookkeeper,  or  clerk  of  any  such  corporation  having  charge 
of  the  mailing  of  notices,  setting  forth  the  facts  as  they  appear  on  the  records 
in  the  office  of  the  said  corporation,  showing  that  such  notice  was  mailed  and 
the  date  of  mailing,  is  conclusive  evidence  of  the  mailing  of  such  notice.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

453n.  Fees  and  penalties. 

Sec.  453n.  The  fees  for  filing  statements,  certificates,  or  other  documents  re- 
quired by  this  chapter,  or  for  any  service  or  act  of  the  insurance  conmiissioner, 
and  the  penalties  for  any  violation  of  this  chapter,  must,  except  as  otherwise 
provided  herein,  be  the  same  as  provided  in  the  laws  of  this  state  relating  to 
life  insurance  companies,  and  must  be  disposed  of  as  provided  by  such  laws. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

453o.  Insurance  commisgioner  to  present  bills  for  certain  expenses. 

Sec.  453o.  For  all  lawful  expenses  imder  this  chapter,  or  by  reason  of  any 
of  its  provisions,  in  the  prosecution  of  any  suit  or  proceeding,  or  otherwise,  for 
the  enforcement  of  the  provisions  of  this  chapter,  the  insurance  commissioner 
must  present  bills,  duly  certified  by  him,  and  accompanied  with  vouchers,  to  the 
state  board  of  examiners,  who  may  allow  the  same,  and  direct  payment  thereof 
to  be  made;  and  the  state  controller  must  draw  warrants  therefor  on  the  state 
treasurer  for  the  payment  of  the  same  to  the  insurance  commissioner,  out  of  the 
general  fund,  in  addition  to  the  ordinary  contingent  expense.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

453p.  Exemption  of  fraternal  societies  from  this  chapter.      « 

Sec.  453p.  The  provisions  of  this  chapter  do  not  apply  to  secret  or  fraternal 
societies,  lodges,  or  councils,  which  conduct  their  business  and  secure  member- 
ship on  the  lodge  system  exclusively,  having  ritualistic  work  and  ceremonies  in 
their  societies,  lodges,  or  coimcils,  nor  to  any  mutual  or  benefit  association  or- 
ganized or  formed  and  composed  of  members  of  any  such  society,  lodge,  or  coun- 
cil exclusively.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1, 1901.] 
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CHAPTER  I. 

OFFICERS  AND  CORPOBATB  STOCK. 

Sec.  454.  Directors  to  be  elected,  wheu. 

Sec.  455.  Additional  provisions  in  assessment  and  transfer  of  stock. 

Sec.  456.  Corporations  may  borrow  money  and  issue  bonds — ^limitation  of  amount. 

Sec.  457.  To  provide  a  sinking  fund  to  pay  bonds. 

Sec.  4.58.  Capital  stock  to  be  fixed. 

See.  459.  Certificate  of  payment  of  fixed  capital  stock. 

Sec.  400.  Power  of  legislative  bodies  of  cities  and  towns  to  grant  franchises. 

464.  Directors  to  be  elected,  when. 

Sec.  454.  Directors  of  railroad  corporations  may  be  elected  at  a  meeting  of 
the  stockholders  other  than  the  annual  meeting,  as  a  majority  of  the  fixed  cap- 
ital stock  may  determine,  or  as  the  by-laws  may  provide;  notice  thereof  to  be 
given  as  provided  for  notices  of  meetings  to  adopt  by-laws  in  article  II,  chap- 
ter I,  title  I,  of  this  part. 

455.  Additional  provisions  in  assessment  and  transfer  of  stoek. 

Sec.  455.  No  stock  in  any  railroad  corporation  is  transferable  nntil  all  the 
previous  calls  or  installments  thereon  have  been  fully  paid  in;  nor  is  any  such 
transfer  valid,  except  as  between  the  parties  thereto,  unless  at  least  twenty  per 
cent  has  been  paid  thereon  and  certificates  issued  therefor,  and  the  transfer 
approved  by  the  board  of  directors. 

456.  Corporations  may  borrow  money  and  issne'  bonds — ^Limitation  of  amonnt. 

Sec.  456.  Railroad  corporations  may  borrow,  on  the  credit  of  the  corporation 
and  under  such  regulations  and  restrictions  as  the  board  of  directors  thereof,  by 
unanimous  concurrence,  may  impose,  such  sums  of  money  as  may  be  necessary 
for  constructing  aAd  completing  their  railroad,  with  its  equipments,  and  for  the 
purchase  of  all  necessary  rolling  stock  and  all  else  relative  thereto,  and  may  is- 
sue promissory  notes  therefor,  or  may  issue  and  dispose  of  bonds  to  raise  moneys 
necessary  to  pay  therefor,  at  a  rate  of  interest  not  exceeding  ten  per  cent  per 
annum;  and  may  also  issue  bonds,  or  promissory  notes,  at  the  same  rate  of  in- 
terest in  payment  of  any  debts  or  contracts  for  constructing  and  completing  their 
road,  with  its  equipments  and  rolling  stock,  and  all  else  relative  thereto,  and  for 
the  purchase  of  railroads  and  other  property  within  the  purpose  of  the  corpo- 
ration. The  amount  of  bonds,  or  promissory  notes,  issued  for  such  purposes 
must  not  exceed  in  all  the  amount  of  their  capital  stock;  and  to  secure  the  pay- 
ment of  such  bonds,  (tr  notes,  they  may  mortgage  their  corporate  property  and 
franchises,  or  may  secure  the  payments  of  such  bonds,  or  notes,  by  deed  of  trust 
of  their  corporate  property  and  franchises.  Any  person  or  corporation  formed 
under  the  laws  of  this  state,  or  of  any  other  state  within  the  United  States,  that 
the  directors  of  the  railroad  corporation  may,  by  unanimous  concurrence,  select, 
may  be  trustees  in  such  deed  of  trust.  [Became  a  law  under  constitutional  pro- 
vision, without  governor's  approval,  March  4,  1899;  Stats.  1899,  p.  57;  in  effect 
sixty  days  after  passage.] 

Construction.— This  section  mnst  be  con-  The  mode  of  executing  railroad  mort- 
Btrued  in  connection  witli  section  369:  Boyd  gages  is  not  prescribed  by  this  section,  but 
T.  Heron,  125  Cal.  453.  by  those  sections  of  the  code  prescrilMng  the 

IGG 


Title  III,  Chap.  I.]  Officers  and  Corporate  Stock. 


§§  457-460 


manner  of  executing  morteranres  in  general: 
Bishop  T.  McKilMcan,  124  C*al.  321;  71  Am. 
St  Rep.  68. 

Borrowing  money  by  railroad  corpora- 
tions.— ^Under  this  section  railroad  com- 
panies eonld  not  engage  in  banking:  People 
V.  BiTer  Raisin  etc.  R.  R.  Co.,  12  Mich.  ^. 
Power  to  borrow  money  on  interest,  and  give 
bonds  payable  at  such  times  and  places  as 
mii^t  be  agreed  upon,  authorises  a  con- 
tract to  pay  interest  periodically  before  pay- 
ment of  principal:  Coe  v.  Cohimbus  R,  R. 
Co.,  10  Ohio  St.  372,  396;  76  Am.  Dec.  518. 

A  milroad  corporation  may,  as  a  general 
principle,  unless  restrained  by  statute,  con- 
tract debts  by  obtaining  credit  in  the  course 
of  its  business,  or  by  borrowing  money,  and 


may  give  evidences  ^of  its  debts  the  same  as 
an  individual:  Kent  v.  Quicksilver  Min.  Co.. 
78  N.  Y.  159,  177;  Olcott  v.  Tioga  R.  Co.,  27 
N.  Y.  54«;  84  Am.  Dec.  298;  Curtis  v.  Leavitt 
15  N.  Y.  9;  Kelly  v.  Alabama  R.  Co.,  58  Ala. 
489;  Richards  v.  Merrimack  R.  R.  Co.,  44 
N.  H.  127;  Commonwealth  v.  Smith,  10  Al- 
len. 448.  455;  87  Am.  Dec.  672;  Wood  v. 
Whelan,  93  111.  153.  * 

As  to  power  of  consolidated  corporation  to 
create  banded  indebtedness,  and  to  provide 
for  the  retirement  of  existing  bonds  of  the 
constituent  corporations,  see  Market  St.  Ry. 
Co.  V.  Hellman,  109  Cal.  571,  595. 

Mortgage  of  railroads:  See  54  Am.  St. 
Rep.  400-433,  note. 

See  note  to  sec.  2957. 


457.  To  provide  ainking  fund  to  pay  bonds. 

Sec.  467.  The  directors  must  provide  a  sinking  fund,  to  be  specially  applied 
to  the  redemption  of  such  bonds  on  or  before  their  maturity,  and  may  also  con- 
fer on  any  holder  of  any  bond  or  note  so  issued,  for  money  borrowed  or  in  pay- 
ment of  any  debt  or  contract  for  the  construction  and  equipment  of  such  road, 
the  right  to  convert  the  principal  due  or  owing  thereon  into  stock  of  such  cor- 
poration, at  any  time  within  eight  years  from  the  date  of  such  bonds,  under 
such  regulations  as  the  directors  may  adopt. 

For  construction  of  section  15  of  the  act  06  Cal.  607.    This  case  contains  an  elaborate 

of  1861.  as  amended  by  section  1  of  the  act  discussion  of  the  subject  of  railroad  mort- 

of  May  14,  1802,  on  which  sections  this  and  gages  and  the  rights  of  bondholders  secured 

the  preceding  section  of  the  code  are  based,  thereby, 
see  McLane  v.  Placerville  etc.  R.  R.  Co., 

458.  Capital  stock  to  be  fixed. 

Sec.  458.  When,  at  any  time  after  filing  the  articles  of  incorporation,  it  is 
ascertained  that  the  capital  stock  therein  set  out  is  either  more  or  less  than  ac- 
tually required  for  constructing,  equipping,  operating,  and  maintaining  the  road, 
by  a  two-thirds  vote  of  the  stockholders  the  capital  stock  must  be  fixed,  and  a 
certificate  thereof,  and  of  the  proceedings  had  to  fix  the  same,  must  be  made 
out  and  filed  in  the  office  of  the  secretary  of  state. 

459.  Certificate  of  payment  of  fixed  capital  stock. 

Sec.  459.  Within  thirty  days  after  the  payment  of  the  last  installment  of  the 
fixed  capital  stock  of  any  railroad  corporation  organized  under  this  title  and 
part,  the  president  and  secretary  and  a  majority  of  the  directors  thefeof  must 
make,  subscribe,  and  file  in  the  office  of  the  secretary  of  state  a  certificate,  stat- 
ing the  amount  of  the  fixed  capital  stock,  and  that  the  whole  thereof  has  been 
paid  in.  The  certificate  must  be  verified  by  the  affidavit  of  the  president  and 
secretary. 

460.  Power  of  legidative  bodies  of  cities  and  towns  to  grant  franchises. 

Sec.  460.  The  legislative  or  other  body  to  whom  is  intrusted  the  government 
of  the  county,  city,  or  town,  under  such  regulations,  restrictions,  and  limitations, 
and  upon  such  terms  and  payment  of  license  tax  as  the  county,  (3ity,  or  town 
authority  may  provide,  may  grant  to  any  railway  corporation  heretofore  or  here- 
after incorporated,  franchises  for  the  construction  of  elevated  or  underground 
railroad  tracks  over,  across,  or  under  the  streets  and  public  highways  of  any 
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such  county,  city,  or  town,  for  a  term  not  exceeding  fifty  years;  provided,  that 
before  granting  such  franchise  there  must  be  presented  to  such  legislative  or 
other  body  a  petition  signed  by  the  owners  of  a  majority  of  the  landed  prop- 
erty, other  than  public  property,  on  the  line  of  said  elevated  portion  applied 
for.  [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  1901.] 

Commissioners*  note.— 'This  section  cor-  corporation  heretofore  or  hereafter  incorpo- 

responds  to  present  sections  four    hundred  rated'    are  inserted  after  'grant'  and  before 

and  ninety-two  and  four  hundred  and  ninety-  'franchise.'  " 
three,  except  that  the  words  'to  any  railway 

CHAPTEE  II. 

ENUMERATION   OF  POWERS. 

Sec.  465.    Enumeration  of  powers: 

1.  To  survey  road; 

2.  May  accept  real  estate; 
8.    May  acquire  real  estate; 
4.    Lay  out  road,  how  wide; 

6.    Where  may  construct  road; 

6.  May  cross  or  connect  roads; 

7.  May  purchase  land,  timber,  stone,  gravel,  etc.; 

8.  Carry  persons  and  freight; 

9.  Erect  necessary  buildings; 

10.  Regulate  time  and  freights,  subject  to  legislation; 

11.  Begulate  force  and  speed. 

Sec.  465a.  Kight  to  use  electricity  or  compressed  air. 

Sec.  466.    Map  and  profile  to  be  filed. 

Sec.  467.    May  change  line  of  road. 

Sec.  46S.    Forfeiture  of  franchise. 

Sec.  460.    Crossings  and  intersections— Condemnation. 

Sec.  470.  Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  except  by  a  two-thirds 
vote  of  the  city  or  toiyn  authorities. 

Sec.  471.  Railroads  through  cities  not  to  charge  fare  to  and  from  points  therein.  [Re- 
pealed.] 

Sec.  472.    When  crossing  railroads  or  highways,  how  other  lands  are  acquired. 

Sec.  473.    Corporations  may  consolidate— Publication  of  notice— Copy  to  be  filed. 

Sec.  473a.  Poorer  of  domestic  and  foreign  corporations  to  contract  with  one  another. 

Sec.  474.    State  lands  granted  for  use  of  corporations. 

Sec.  475.    Grant  not  to  embrace  town  lots. 

Sec.  476.    Wood,  stone,  and  earth  may  be  taken  from  state  lands. 

Sec.  477.    Lands  to  revert  to  state,  when. 

Sec.  478.    Selections  made,  how  proved  and  certified  to. 

465.  Enumeration  of  powers. 

Sec.  465.    Every  railroad  corporation  has  po^r: 

1.  To  cause  such  examination  and  surveys  to  be  made  as  may  be  necessary 
to  the  selection  of  the  most  advantageous  route  for  the  railroad;  and  for  such 
purposes  its  officers,  agents,  and  employees  may  enter  upon  the  lands  or  waters 
of  any  person,  subject  to  liability  for  all  damages  which  they  do  thereto; 

2.  To  receive,  hold,  take,  and  convey,  by  deed  or  otherwise,  as  a  natural  per- 
son, such  voluntary  grants  and  donations  of  real  estate  and  other  property  which 
may  be  made  to  it  to  aid  and  encourage  the  construction^  maintenance,  and  ac- 
commodation of  such  railroad; 
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3.  To  purchase,  or  by  voluntary  grants  or  donations  to  receive,  enter,  take  pos- 
session of,  hold,  and  use  all  such  real  estate  and  other  property  as  may  be  ab- 
solutely necessary  for  the  construction  and  maintenance  of  such  railroad,  and 
for  all  stations,  depots,  and  other  purposes  necessary  to  successfully  work  and 
conduct  the  business  of  the  road ; 

4.  To  lay  out  its  road,  not  exceeding  nine  rods  wide,  and  to  construct  and 
maintain  the  same  with  a  single  or  double  track,  and  with  such  appendages  and 
adjuncts  as  may  be  necessary  for  the  convenient  use  of  the  same; 

6.  To  construct  its  road  across,  along,  or  upon  any  stream  of  water,  water- 
course, roadstead,  bay,  navigable  stream,  street,  avenue,  or  highway,  or  across 
any  railway,  canal,  ditch,  or  flume  which  the  route  of  its  road  intersects,  crosses, 
or  runs  along,  in  such  manner  as  to  afford  security  for  life  and  property;  but 
Ihe  corporation  must  restore  the  stream  or  watercourse,  road,  street,  avenue, 
highway,  railroad,  canal,  ditch,  or  flume  thus  intersected  to  its  former  state  of 
usefulness,  as  near  as  may  be,  or  so  that  the  railroad  shall  not  unnecessarily  im- 
pair its  usefulness  or  injure  its  franchise; 

6.  To  cross,  intersect,  join,  or  unite  its  railroad  with  any  other  railroad,  either 
before  or  after  construction,  at  any  point  upon  its  route,  and  upon  the  grounds 
of  such  other  railroad  corporation,  with  the  necessary  turnouts,  sidings,  and 
fiwitches,  and  other  conveniences  in  furtherance  of  the  objects  of  its  connections; 
and  every  corporation  whose  railroad  is,  or  shall  be  hereafter,  intersected  by 
any  new  railroad,  must  unite  with  the  owners  of  such  new  railroad  in  forming 
such  intersections  and  connections,  and  grant  facilities  therefor;  and  if  the 
two  corporations  cannot  agree  upon  the  amount  of  compensation  to  be  made 
therefor,  or  the  points  or  the  manner  of  such  crossings,  intersections,  and  con- 
nections, the  same  must  be  ascertained  and  determined  as  is  provided  in  title 
Yn,  part  III,  of  the  Code  of  Civil  Procedure; 

7.  To  purchase  lands,  timber,  stone,  gravel,  or  other  materials,  to  be  used  in 
the  construction  and  maintenance  of  its  road,  and  all  necessary  appendages  and 
adjuncts,  or  acquire  them  in  the  manner  provided  in  title  VII,  part  III, 
of  the  Code  of  Civil  Procedure,  for  the  condemnation  of  lands;  and  to  change 
the  line  of  its  road,  in  whole  or  in  part,  whenever  a  majority  of  the  directors 
so  determine,  as  is  provided  hereinafter;  but  no  such  change  must  vary  the 
general  route  of  such  road,  as  contemplated  in  its  articles  of  incorporation; 

8.  To  carry  persons  and  property  on  its  railroad,  and  receive  tolls  or  com- 
pensation therefor; 

9.  To  erect  and  maintain  all  necessary  and  convenient  buUdings,  stations, 
depots,  fixtures,  and  machinery  for  the  accommodation  and  use  of  its  passengers, 
freight,  and  business; 

10.  To  regulate  the  time  and  manner  in  which  passengers  and  property  must 
be  transported,  and  the  tolls  and  compensation  to  be  paid  therefor,  within  the 
limits  prescribed  by  law  and  subject  to  alteration,  change,  or  amendment  by  the 
legislature  at  any  time; 

11.  To  regulate  the  force  and  speed  of  its  locomotives,  cars,  trains,  or  other 
machinery  used  and  employed  on  its  road,  and  to  establish,  execute,  and  enforce 
all  needful  and  proper  rules  and  regulations  for  the  management  of  its  business 
transactions  usual  and  proper  for  railroad  corporations.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 
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Frelimlnary  survey  may  be  authorized 
by  the  state  without  compeusation  being 
previously  paid  or  secured  to  the  owner, 
such  act  not  being  a  "taking"  within  the 
constitutional  meaning  of  eminent  domain. 
The  entry  must  be,  however,  for  a  temporary 
purpose,  and  accompanied  by  no  unnecessary 
damage:  Bloodgood  v.  Mohawk  &  H.  R.  Co., 
14  Wend.  51;  Polly  v.  Saratoga  &  W.  R.  Co., 
9  Barb.  449;  Bonaparte  v.  Camden  &  A.  R. 
R.  Co.,  Baldw.  205;  Cushiug  v.  Smith,  M 
Me.  247;  Orr  v.  Quimby,  54  N.  H.  590;  Lyon 
V.  Gi-eeu  Bay  &  M.  R.  Co.,  42  Wis.  538; 
Walther  v.  Warner,  25  Mo.  277. 

Where  the  charter  of  a  railroad  company 
authorizes  an  entry  for  the  purpose  of  locat- 
ing the  road,  and  directs  the  location  to  be 
made,  and  a  survey  of  the  route  of  the  road 
to  be  deposited  in  the  office  of  the  secretary 
of  state,  the  location  and  deposit  are  condi- 
tions precedent  to  their  authority  to  enter 
for  the  purpose  of  constructing  the  road: 
Bonaparte  v.  Camden  &  A.  R.  R.  Co.,  Baldw. 
205. 

Subds.  2,  8.  Acquiring  real  estate  oth- 
er than  by  eminent  domain:  See  the  note  to 
section  854,  subdivision  4,  ante,  upon  the 
general  power  of  corporations  to  acquire 
and  dispose  of  property.  The  power  to  hold 
real  estate  is  limited  to  the  proper  and  nec- 
essary uses  of  the  company,  such  as  for  lo* 
cation,  materials  for  construction,  station 
grounds,  and  other  like  purposes,  and  does 
not  extend  to  the  purchase  of  land  as  an  in- 
vestment or  speculation:  Overmeyer  v.  Will- 
iams, 15  Ohio,  26;  State  v.  Newmark,  25 
N.  J.  L.  315;  Taber  v.  Cm.  L.  &  C.  R.  Co.,  15 
Ind.  459;  Waldo  v.  Chicago  St.  P.  &  F.  R. 
Co.,  14  Wis.  575;  Pacific  R.  Co.  v.  Seely,  46 
Mo.  212;  100  Am.  Dec.  369. 

Exceeding  limit  upon  power  to  acquire 
realty:  See  ante,  sec.  360,  and  note. 

Subd.  5.  Use  of  street  by  railroad:  See 
post,  sec.  470,  and  note. 

Bailroad  in  highway.— Where  the  whole 
of  the  road  as  laid  out  has  been  dedicated 
as  a  highway,  a  railroad  corporation  has  a 
right  to  construct  its  railroad  therein,  and 
may  enjoin  a  land  owner,  whose  land  is  ad- 
jacent to  the  part  of  the  road  not  used  by 
the  public,  from  tearing  up  its  track:  South- 
ern Pac.  R.  R.  Co.  V.  Ferris,  93  Cal.  263. 

Subds.  6,  7.  Eminent  domain.— It  is 
well  settled  that  railroads  for  public  travel 
are  public  improvements,  in  behalf  of  which 
the  power  of  eminent  domain  may  be  legiti- 
mately exercised:  Napa  R.  R.  Co.  v.  Napa 
Co.,  30  Cal.  437;  Stockton  R.  R.  v.  Stockton, 
41  Cal.  147;  San  Francisco  etc.  R.  R.  Co.  v. 
Caldwell,  31  Cal.  367;  Contra  Costa  R.  R. 
Co.  V.  Moss,  23  Cal.  323;  Fox  v.  Western 
Pac.  R.  R.  Co.,  31  Cal.  538;  California  Pac. 
R.  R.  Co.  y.  Central  Pac.  R.  R.  Co..  4a  Cal. 
549:  Southern  Pac.  R.  R.  Co.  v.  Raymond, 
53  Cal.  223;  Southern  Pac.  R.  R.  Co.  v.  Wil- 
son, 49  Cal.  390;  Sacramento  Valley  R.  R. 
V.  Moflfatt,  7  Cal.  577;  Central  Pac.  R.  R.  v. 
Pearson,  35  Cal.  247;  Central  Pac.  R.  R.  v. 
Frisbie,  41  Cal.  356;  California  Pac.  R.  R. 
Co.  V.  Armstrong,  46  Cal.  85:  Beekman  v. 
Saratoga  R.  R.,  22  Am.  Dec.  679,  called  the 


leading  American  decision  on  this  subject 
in  Stewart  v.  Supervisors  of  Polk  Co.,  30 
Iowa,  9;  1  Am.  Rep.  238;  Aldridge  t.  Tus- 
cumbia  R.  R.  Co.,  23  Am.  Dec.  307;  Gibson 
v.* Mason,  5  Nev.  283;  Swan  v.  Williams.  Z 
Mich.  427;  Brown  v.  Beatty,  34  Miss.  227; 
69  Am.  Dec.  889;  Hallenbeck  v.  Hahn,  2 
Neb.  377;  Concord  R.  R.  Co.  v.  Greely,  IT 
N.  H.  47;  Buffalo  etc.  R.  R.  Co.  v.  Brainard, 
9  N.  Y.  100;  Buffalo  etc.  R.  R.  Co.  v.  Ferris, 
26  Tex.  588.  Such  roads  are,  to  all  intents 
and  purposes,  public  highways,  subject  only 
to  the  restriction  that  persons  going  on  them 
must  use  the  vehicles  provided  by  the  own- 
ers of  the  road,  and  must  pay  toll  thereon: 
San  Francisco  etc.  R.  R.  Co.  v.  Caldwell,  31 
Cal.  367;  Raleigh  etc.  R.  R.  Co.  v.  Davis,  2 
Dev.  &  B.  451;  Tx)uisville  etc.  R.  R.  Co.  v. 
Chappell,  Rice,  383. 

Laud  may  be  appropriated  for  depots,  sta- 
tion grounds,  engine-houses,  warehouses  for 
receiving,  storing,  and  delivering  goods: 
Rensselaer  &  S.  R.  Co.  y.  Davis,  43  N. 
Y.  137;  New  York  etc.  R.  R.  Co.  v.  Kip,  46- 
N.  Y.  546;  7  Am.  Rep.  386;  In  re  New  York 
Cent  R.  R.  Co.,  77  N.  Y.  248;  Mansfield  etc. 
R.  Co.  v.* Clark,  23  Mich.  519;  Reed  v.  Louis- 
ville Bridge  Co.,  8  Bush,  69;  Hannibal  etc 
R.  Co.  T.  Muder,  49  Mo.  165;  for  shops  for 
the  repair  of  cars  and  locomotives:  0.  B.  & 
Q.  Co.  V.  Wilson,  17  Bl.  123;  Hannibal  &  St. 
J.  R.  Co.  V.  Muder,  49  Mo.  165;  Vir.  &  T. 
R.  Co.  V.  Elliott,  5  Nev.  358;  State  v.  Mans- 
field, 23  N.  J.  L.  510;  Southern  Pac.  R.  R. 
Co.  V.  Raymond,  58  Cal.  2S3,  in  whidi  case^ 
the  question  was  raised  whether  such  work- 
shops were  "necessary  appendages"  within 
the  meaning  of  this  section,  and  considered 
a  proper  issue  to  be  submitted  at  the  trial. 
See  Pierce  on  Railroads,  150,  151  et  seq.. 
for  a  systematic  arrangement  of  numerous 
authorities  upon  the  propositions  for  what 
purposes  railroads  may  condemn  private 
property,  and  what  private  property  may  be 
condemned. 

Under  the  guise  of  a  public  use,  a  corpora- 
tion operating  a  private  railroad  for  its  own 
convenience  in  transporting  coal  from  its 
mine,  no  passenger  or  other  cars  being  pro- 
vided for  the  use  of  the  public,  cannot  con- 
demn private  land  for  the  purposes  of  such 
a  railroad:  People  v.  Pittsburgh  R.  R.  Co., 
53  Cal.  694. 

In  a  proceeding  to  condemn  land,  the  cor- 
poration, under  this  and 'the  two  following 
sections,  has  power  to  acquire  a  right  of  way 
in  accordance  with  the  most  advantageous 
route  for  its  road;  and  the  taking  for  such 
use  is  not  rendered  unnecessary  by  the  fact 
that  it  had  previously  purchased  a  less  ad- 
vantageous right  of  way  over  the  land  of 
the  defendant:  Eel  ]Wver  etc.  R.  R.  Co,  T. 
Field,  67  Cal.  429. 

Eminent  domain:  See  the  subject  dis- 
cussed in  Code  Qv.  Proc,  sees.  1237-1263, 
and  notes. 

Connecting^  with  and  crossing^  other 
railroads:  See  constitutional  right  of  rail- 
road companies  to  intersect,  connect  with, 
or  cross  other  railroads.  Cal.  Const.  1879, 
art.  XH,  sec.  17.    The.  right'  to  compeusa- 
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ilefre  as  a  right  of  passage,  aud  not,  like 
(freight  or  fares,  a  payment  for  a  service: 
Boyle  V.  Phila.  etc.  R.  R.  Co..  54  Pa.  St. 
310;  Cumberlaud  Valley  R.  Co.'s  Appeal,  62 
Pa.  St.  218;  Camblos  v.  Phila.  etc.  R.  R.  Co., 
4  Brewst.  563.*' 

Subd.  9.  Erecting:  building^s.— The  sn- 
preme  court  of  the  United  States  has  passed 
upou  au  interesting  question  in  this  connec- 
tion: Baltimore  &  O.  R.  R.  Co.  v.  Fifth  Bap- 
tist Church,  108  U.  S.  317.  The  railroad 
company  constructed  an  engine-house  and 
machine-shop  on  a  parcel  of  land  adjoining 
the  church.  The  use  of  these  shops  disturbed 
the  congregation,  by  the  hammering,  whist- 
ling, ringing  of  bells,  passing  aud  repassing 
of  engines,  aud  the  offensive  smoke  aud  cin- 
ders which  entered  the  church.  An  action 
for  damages  resulted  in  a  verdict  for  four 
thousand  five  hundred  dollars,  which  was 
affirmed.  Judge  Field,  spealdng  for  the 
court,  declared  the  shops  to  be  a  nuisance^ 
aud  used  the  following  language  in  the 
course  of  the  opinion:  'The  authority  of  the 
company  to  construct  such  works  as  it  might 
deem  necessary  aud  expedient  for  the  com- 
pletion and  maintenance  of  its  road  did  not 
authorise  it  to  place  them  wherever  it  might 
think  proper  iu  the  city  without  reference 

to  the  property  and  rights  of  others 

Whatever  the  extent  of  the  authority  con* 
ferred,  it  was  accompanied  by  this  implied 
qualification  that  the  work  should  not  be  so 
placed  as  by  their  use  to  unreasonably  inter- 
fere with  and  disturb  the  peaceful  and  com- 
fortable enjoyment  of  others  in  their  prop- 
erty. Grants  of  privileges  or  powers  to  cor- 
porate bodies  like  those  in  question  confer 
no  license  to  use  them  iu  disregard  of  the 
private  rights  of  others,  and  with  immunity 
for  their  invasion.*' 

Subd.  10.  Begulating:  time  and  man- 
ner of  transportation,  time  tables  of 
starting:  See  sec.  481. 

465a.  Bight  to  use  electricity  or  compreated  air. 

Sec.  465a.  Every  person  or  corporation  now,  or  hereafter  authorized  to  oper- 
ate a  railroad  by  steam  motive  power,  is  also  authorized  to  use  electricity  or  com- 
pressed air,  or  both,  either  with  or  without  such  steam,  for  the  purpose  of 
propelling  cars  or  trains  on  such  railroad  or  upon  any  portion  thereof.  In  in- 
corporated cities,  towns,  or  cities  and  counties  having  more  than  five  thousand 
inhabitants,  authority  must  first  be  obtained  from  the  legislative  authority 
thereof.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

This  section  is  a  codification  of  the  statute  of  1S03,  relating  to  the  operation  of  rail- 
roads: See  Stats.  1893,  p.  206. 

466.  Map  and  profile  to  be  filed. 

Sec.  466.  Every  railroad  corporation  in  this  state  must,  within  a  reasonable 
time  after  its  road  is  finally  located,  cause  to  be  made  a  map  and  profile  thereof^ 
and  of  the  land  acquired  for  the  use  thereof,  and  the  boundaries  of  the  several 
counties  through  which  the  road  may  run,  and  file  the  same  in  the  office  of  the 
secretary  of  state;  and  also  like  maps  of  the  parts  thereof  located  in  different 
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tion  for  the  crossing  of  one  railroad  by  an- 
other may  be  given  by  statute:  In  re  Lock- 
port  &  B.  R.  Co.,  77  N.  Y.  557;  In  re  Bostou 
&  H.  T.  R.  R.  Co.,  79  N.  Y.  01.  The  use  of 
the  rails  of  another  company:  Jersey  City 
etc.  R.  Co.  V.  Jersey  City  etc.  R.  Co.,  20  N. 
J.  £q.  61;  MetropoIiUn  R.  Co.  v.  Quincy  R. 
Co.,  12  Allen,  202;  or  the  laying  of  tracks 
upon  its  locatiou:  Worcester  &  N.  R.  Co.  v. 
Railroad  Commrs.,  118  Mass.  561— ^is  a  tak- 
ing requiring  compensation. 
If  a  railroad  company  whose  road  forms  a 
junction  v^ith  another  road  relies  upon  an 
employee  of  the  latter  to  attend  to  the 
twitch,  it  is  not  relieved  from  responsibility 
for  an  accident  on  the  ground  that  it  did  not 
employ  the  switchman:  Taylor  v.  Western 
Pac.  R.  R.  Co.,  45  Cal.  823. 

Subd.  7.  Chang^g  route.— The  power 
to  change  the  locatiou  must  be  strictly  con- 
strued: Pierce  on  Railroads,  255.  And  the 
power  to  change  the  route  does  not  author- 
ize a  change  of  the  termini:  Attorney  Gen- 
eral y.  West  Wisconsin  R.  R.  Co.,  88  Wis. 
466;  see  sec.  467,  post. 

Subd.  8.  Bates  of  charges:  See  post, 
sec.  4£0.  Establishment  of  rates  by  rail- 
road Gommissioners:  See  Cal.  Const,  art. 
XII,  sec.  22. 

ToUa.— Pierce  on  Railroads,  496,  makes 
the  following  remarks  on  the  distinction  be- 
tween tolls  and  rates  of  fare:  *The  power 
to  take  tolls  must  be  expressly  given,  and 
when  so  given  is,  in  case  of  doubt  or  am- 
biguity, to  be  construed  favorably  to  the 
public:  Perrine  v.  Chesapeake  Canal  Co.,  0 
How.  172;  Camden  &  A.  R.  Co.  v.  Briggs,  22 
X.  J.  L.  623;  Bridge  Co.  v.  Hobokeu  Co.,  2 
Beae.  81.  508;  1  Wall.  116;  Penn.  R.  Co.  v. 
XaHooal  R.  Co.,  23  N.  J.  Eq.  441;  Blake  v. 
Winona  &  St«P.R.Co.,19  MiuQ-  418;  IS  Am. 
Rep.  345;  Mnnn  v.  Illinois,  94  U.  S.  113, 
128.  Tolls  are  to  be  distinguished  from  rates 
of  transportatioD,  being  a  tribute  for  a  priv- 
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counties,  and  file  the  same  in  the  oflBce  of  the  clerk  of  the  county  in  which 
such  parts  of  the  road  are,  there  to  remain  of  record  forever.  The  maps  and 
profiles  must  be  certified  by  the  chief  engineer,  the  acting  president  and  secre- 
tary of  such  company,  and  copies  of  the  same,  so  certified  and  filed,  be  kept  in 
the  office  of  the  secretary  of  the  corporation,  subject  to  examination  by  all 
parties  interested. 

467.  May  change  line  of  road. 

Sec.  467.  If,  at  any  time  after  the  location  of  the  line  of  the  railroad  and  the 
filing  of  the  maps  and  profiles  thereof,  as  provided  iji  the  preceding  section,  it 
appears  that  the  location  can  be  improved,  the  directors  may,  as  provided  in 
subdivision  seven,  section  four  hundred  and  sixty-five,  alter  or  change  the  same, 
and  cause  new  maps  and  profiles  to  be  filed,  showing  such  changes,  in  the  same 
offices  where  the  originals  are  of  file,  and  may  proceed  in  the  same  manner  as 
the  original  location  was  acquired,  to  acquire  and  take  possession  of  such  new 
line,  and  must  sell  or  relinquish  the  lands  owned  by  them  for  the  original  loca- 
tion, within  five  years  after  such  change.  No  new  location,  as  herein  provided, 
must  be  so  run  as  to  avoid  any  points  named  in  their  articles  of  incorporation. 

Stats.  1861,  p.  621.  sec.  S4. 

Chang^g  location:  See  sec.  465,  snbd.  7,  and  Dote«  ' 

468.  Forfeiture  of  franchise. 

Sec.  468.  Every  railroad  corporation  must,  within  two  years  after  filing  its 
original  articles  of  incorporation,  begin  the  construction  of  its  road,  and  must 
every  year  thereafter  complete  and  put  in  full  operation  at  least  five  miles  of  its 
road,  until  the  same  is  fully  completed;  and  upon  its  failure  so  to  do,  for  the 
period  of  one  year,  its  right  to  extend  its  road  beyond. the  point  then  com- 
pleted is  forfeited.  After  the  completion  of  any  railroad,  or  any  part  thereof, 
capable  of  being  operated,  its  owner  must  operate  it,  and  upon  his  failure  to 
keep  it,  or  any  part  thereof,  in  full  operation  for  the  period  of  six  months,  his 
right  to  operate  it  in  whole  or  in  part,  as  the  case  may  be,  is  forfeited,  and  the 
lands  occupied  for  the  purposes  of  the  road,  so  far  as  the  same  is  not  operated, 
revert  to  the  original  owners  or  their  successors  in  interest.  A  railroad  is  in  full 
operation  when  one  passenger  train,  or  one  mixed  train,  is  run  over  it  once  a 
day  in  each  direction  and  a  sufficient  number  of  freight  trains  to  accommodate 
the  traffic  on  the  road.  If  a  railroad  is  wholly  constructed  at  an  elevation  of 
five  thousand  feet  or  more  above  the  level  of  the  sea,  its  owner  is  not  required 
to  maintain  and  operate  it,  nor  to  run  passenger  or  other  trains  thereon,  between 
the  fifteenth  of  October  of  any  year  and  the  fifteenth  of  May  of  the  year  following. 
This  section  must  not  be  construed  to  require  the  operation  of  a  road  when  pre- 
vented by  the  act-  of  God,  nor  when  the  operation  of  the  road,  together  with 
its  branch  and  trunk  lines,  does  not  yield  income  sufficient  to  defray  the  ex- 
penses of  maintaining  and  operating  it  in  connection  with  its  branch  and  trunk 
lines.  The  railroad  commissioners  have  the  power  to  examine  and  determine 
whether  a  railroad,  together  with  its  branch  and  trunk  lines,  yields  income  suffi- 
cient to  operate  the  same.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  eflfect  July  1,  1901.] 

This  sectiou  does  not  apply  to  sidetracks  Organizing  and  commencing  work: 
and  switcliefl:  Town  of  Areata  ▼.  Areata  R.  See  general  provision,  sec.  968,  ante,  and  note. 
R.  Co..  02  Cal.  639.  Forfeiture  of  franchisea:  See  8  Am.  St. 

Stats.  1861,  626.  sec.  54;  1870,  578.  Kep.  170-202,  note. 
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Porfeitnre    of  franehlflea    for  nonpar- declared  by  court:  See  5  Am.  St.  Rep.  803- 
formanc«  of  conditionB,  whether  most  be  807,  note. 

* 

469.  Crossiiigi  and  inteneotioni — Condemnation. 

Sec.  469.  Whenever  the  track  of  one  railroad  intersects  or  crosses  the  track 
of  another  railroad,  whether  the  same  be  a  street  railroad,  wholly  within  the 
limits  of  a  city  or  town,  or  other  railroad,  the  rails  of  either  or  each  road  must 
be  so  cut  and  adjusted  as  to  permit  the  passage  of  the  cars  on  each  road  with 
as  little  obstruction  as  possible;  and,  in  case  the  persons  or  corporations  own- 
ing the  railroads  cannot  agree  as  to  the  compensation  to  be  made  for  cutting 
and  adjusting  the  rails,  the  condemnation  of  the  right  of  way  over  the  one  for 
the  use  of  the  other  road  may  be  had  in  proceedings  under  title  YII,  part  III> 
Code  of  Civil  Procedure,  and  the  damages  assessed  and  the  right  of  way  granted 
as  in  other  cases. 

Stats.  1868,  496.  Cromings  and  interaections:   See  ante» 

Bight  of  eminent  Momain:   Code  •  CIy.     sec.  465,  subd.  0. 
Proc,  sees.  1237-1263. 

470.  Not  to  use  streets,  alleys,  or  water  in  cities  or  towns,  except  by  a  two-thirds 
vote  of  the  oity  or  town  authorities. 

Sec.  470.    No  railroad  corporation  must  use  any  street,  alley,  or  highway,  or 

any  of  the  land  or  water,  within  any  incorporated  city  or  town,  unless  the  right 

to  so  use  the  same  is  granted  by  a  two-thirds  vote  of  the  town  or  city  authority 

from  which  the  right  must  emanate. 

A  steam  railroad  corporation  cannot  ac-  ▼.  Sonoma   Valley  R.  R.  Co.,  60   Cal.  202. 

quire  a  right  of   way  for   its  road   OTer  a  This  section  does  not  regulate  the  manner  in 

street  in  a  municipality,  the  fee  in  which  which  municipal  corporations  shall  legislate 

is  owned  by  an  abutting  proprietor,  except  on  the  subject  of  franchises:  Eisenhuth  r. 

upoxk  compensation  first  made  to  him:  Weyl  Ackerson,  105  Cal.  87. 

4f  1.  Sailroads  through  cities  not  to  charge  fare  to  and  from  points  therein. 

[Section  471  was  repealed  April  1,  1878;  Amendments  1877-78,  84;  in  effect 
immediately.] 

Section  471,  relating    to    railroads,  other     pealed  by  act  of  April  1,  1878;  Amendments 
than  street  railroads,  in  cities  charging  fare     1877-78,  84;  took  effect  immediately. 
to  and  from  points   in  such  cities,  was  re- 

472.  When  crossing  railroads  or  highways,  how  other  lands  are  acquired. 

Sec.  472.  Whenever  the  track  of  such  railroad  crosses  a  railroad  or  highway, 
such  railroad  or  highway  may  be  carried  under,  over,  or  on  a  level  with  the 
track,  as  may  be  most  expedient;  and  in  cases  where  an  embankment  or  cutting 
necessitates  a  change  in  the  line  of  such  railroad  or  highway,  the  corporation 
may  take  such  additional  lands  and  material  as  are  necessary  for  the.  construc- 
tion of  such  road  or  highway  on  such  new  line.  If  such  other  necessary  lands 
cannot  be  had  otherwise,  they  may  be  condemned  as  provided  in  title  VII, 
part  III,  Code  of  Civil  Procedure;  and  when  compensation  is  made  therefor, 
the  same  becomes  the  property  of  the  corporation. 

Stat*.  1861,  61€,  sec.  19.  good  faith,  subject  to  judicial  control:  Peo- 

Bight  of  eminent  domain:    Code    Civ.  pie  t.  New  York  Cent.  R.  R.  Co.,  74  N.  Y. 

Proo.,  sees.  1237-1263.  302;  Stnithers  v.  Dunkirk  W.  &  P.  R,  Co., 

Xode  of  crossing  highways.— The  elec-  87  Pa.  St.  282.    The    duty   to    restore   the 

tion  of  the  company  to  cross  under  or  over  highway  to  its  former  condition  so  as  not 

a  highway,  when    the  power    of    choice  is  to  interfere  materially  with  its  usefulness, 

conferred  by  statute,  is  not,  when  made  in  and  to  make  the  crossing  safe  and  conve- 
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nicnt  for  the  public,  is  presumed   to  be  iu-  County  Commrs.,  40  Md.  257;  33  Am.  Rep. 

cumbont  upon  the  company  without  any  ex*  ^9;  Indianapolis  &  C.  R.  Co.  y.  State,  37 

press  statutory  requirement:  Northern  Cent.  Ind.  3S0,  502. 
R.  Co.  T.  Baltimore,  46  Md.  425;  Eyler  t. 

473.  Corporations  may  consolidate— Pablieation  of  notice — Copy  to  be  filed. 

Sec.  473.  *  Any  railroad  corporation  incorporated  under  the  lawe  of  this 
state  may  consolidate  with  one  or  more  railroad  corporations  incorporated  un- 
der the  laws  of  this  state,  or  imder  the  laws  of  any  other  state  or  territory  of 
the  United  States,  its  capital  stock,  properties,  roads,  equipments,  adjuncts, 
franchises,  claims,  demands,  contracts,  agreements,  obligations,  debts,  lia- 
bilities and  assets  of  every  kind  and  description,  upon  such  terms  and  in 
such  manner  as  may  be  agreed  upon  by  their  respective  boards  or  directors; 
provided,  no  such  consolidation  shall  take  effect  until  the  same  shall  have 
been  ratified  and  confirmed  in  writing  by  stockholders  of  the  respective  cor- 
porations representing  three-fourths  of  the  subscribed  capital  stock  of  their 
respective  corporation^.  In  case  of  such  consolidation  ^^articles  of  incorpora- 
tion and  consolidation'^  must  be  prepiured,  setting  forth:  First,  the  name  of 
the  new  corporation;  second,  the  purpose  for  which  it  is  formed;  third,  the 
place  where  its  principal  business  is  to  be  transacted;  fourth,  the  term  for  which 
it  is  to  exist,  which  shall  not  exceed  fifty  years;  fifth,  the  number  of  its  directors 
(which  shall  not  be  less  than  five,  nor  m6re  than  thirteen)  and  the  names  and 
residences  of  the  persons  appointed  to  act  as  such  until  their  successors  are 
elected  and  qualified;  sixth,  the  amount  of  its  capital  stock  (which  shall  not 
exceed  the  amount  actually  requii'ed  for  the  purposes  of  the  new  corporition, 
as  estimated  by  competent  engineers),  and  the  number  of  shares  into  which  it  is 
divided;  seventh,  the  amoimt  of  stock  actually  subscribed,  and  by  whom;  eighth, 
the  termini  of  its  road  or  roads  and  branches;  ninth,  the  estimated  length  of  its 
road  or  roads  and  branches;  tenth,  the  names  of  the  constituent  corporations,  and 
the  terms  and. conditions  of  consolidation  in  full.  Said  articles  of  incorporation 
and  consolidation  must  be  signed  and  countersigned  by  the  presidents  and  seo'e- 
taries  of  the  several  constituent  corporations  and  sealed  with  their  corporate  seals. 
There  must  be  annexed  thereto  memoranda  of  the  ratification  and  confirmation 
thereof  by  the  stockholders  of  each  constituent  corporation,  which  must  be  re- 
spectively signed  by  stockholders  representing  at  least  three-fourths  of  the  capi- 
tal stock  of  their  respective  corporations.  When  completed  as  aforesaid  said 
articles  must  be  filed  in  the  office  of  the  county  clerk  of  the  county  in  which  the 
original  articles  of  incorporation  of  either  of  the  consolidating  corporations  are 
filed,  and  a  copy  of  the  articles  of  incorporation  and  consolidation  certified  by 
such  couniy  clerk  must  be  filed  in  the  office  of  the  secretary  of  state,  and  there- 
upon the  constituent  corporations  named  therein  must*  be  deemed  and  held  to 
have  become  extinct  in  all  courts  and  places,  and  said  new  corporation  must  be 
deemed  and  held  in  all  courts  and  places  to  have  succeeded  to  all  their  several 
capital  stocks,  properties,  roads,  equipments,  adjuncts,  franchises,  claims,  de- 
mands, conti'acts,  agreements,  assets,  choses  and  rights  in  action  of  every  kind 
and  description,  both  at  law  and  in  equity,  and  to  be  entitled  to  possess,  enjoy, 
and  enforce  the  same  and  every  thereof,  as  fully  and  completely  as  either  and 
every  of  its  constituents  might  have  done  had  no  consolidation  taken  place. 
Said  consolidated   or  new  corporation  must  also,  in  all  courts  and  places,  be 
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deemed  And  held  to  have  become  subrogated  to  its  several  constittient|i  and  each 
thereof,  in  respect  to  all  their  contracts  and  agreements  with  other  parties,  and 
all  their  debts,  obligations,  and  liabilities,  of  every  kind  and  nature,  to  any  per- 
sons, corporations,  or  bodies  politic,  whomsoever,  or  whatsoever,  and  said  new 
<K)rporation  must  sue  and  be  sued  in  its  own  name  in  any  and  every  case  in  which 
Any  or  either  of  its  constituents  might  have  sued  or  might  have  been  sued  at  law 
or  in  equity  had  no  such  consolidation  been  made.  Nothing  in  this  section  con- 
tained shall  be  construed  to  impair  the  obligation  of  any  contract  to  which  any  of 
«uch  constituents  were  parties  at.  the  date  of  such  consolidation.  All  such  con- 
tracts may  be  enforced  by  action  or  suit,  as  the  case  may  be,  against  the  consoli- 
dated corporation,  and  satisfaction  obtained  out  of  the  property  which,  at  the 
date  of  the  consolidation,  belonged  to  the  constituent  which  was  a  party  to  the 
contract  iii  action  or  suit,  as  well  as  out  of  any  other  property  belonging  to  the 
•consolidated  corporation.  [Became  a  law  under  constitutional  provision  without 
governor's  approval,  March  16,  1901;  Stats.  1901,  p:  327.] 


Stats,  lem,  G22,  sec.  40. 

Consolidation  of  railroad  corporations. 
A  railroad  or  other  corporatioD,  In  the  ab- 
-sence  of  legislatiye  authority,  has  no  pow^r 
to  consolidate  with  another  corporation:  El- 
kins  V.  Camden  etc.  R.  R.  Co.,  30  N.  J.  Eq. 
4S;  luteruational  R.  R.  v.  Bremond,  53  Tex. 
"96;  York  R.  R.  Co.  v.  Winans*  17  How.  80. 
Under  a  statute  empoweriufir  railroad  com- 
panies to  consolidate,  one  railroad  cannot 
assume  the  debts  of  and  buy  a  majority  of 
the  stock  in  a  rival  road:  Elkins  v.  Camden 
etc.  R.  R  Co.,  36  N.  J.  Eq.  5,  where  it  is 
«iid:  'IJniou  and  consolidation  of  two  rail- 
road companies  are  one  thing,  and  the  pur- 
•chase  by  one  company  of  the  property  and 
franchises  of  the  other  is  another." 

Consolidation  of  corporations:  See  79  Am. 
Bee.  421-428,  note. 

This  section  applies  equally  to  corpora- 
tions formed  and  existing  before  and  after 
the  adoption  of  the  Civil  Code,  regardless  of 
whether  all  the  corporations  organized  be- 
fore its  adoption  have  elected  to  continue 
their  existence  under  section  287  of  this 
•code:  Market  St.  Ry.  Co.  v.  Hellman,  109 
Cal.  571,  580-581.  This  section  is  a  substan- 
tial re-enactment  of  the  statute  of  1861: 
Market  St.  Ry.  Co.  t.  Hellman,  109  Cal. 
671,  580-584. 

The  legislature  has  constitutional  power 
'80  to  amend  the  law  as  to  provide  for  the 
consolidation  of  corporations  without  the 
consent  of  all  the  stockholders  therein:  Mar- 
ket St.  Ry.  Co.  V.  Hellman,  109  Cal.  585. 
The  terms  of  the  consolidation  are  left  to 
the  several  boards  of  directors  with  no  limi- 
'tations  upon  their  power,  except  as  to  the 


written  consent  of  the  holders  of  three- 
fourths  of  all  the  stock  of  each  corporation, 
which  consent  may  be  given  before  action 
taken  by  the  directors:  Market  St.  Ry.  Co.  v. 
Hellman,  109  Cal. 586,  587.  The  effect  of  con- 
solidation is  to  create  a  new  corporation, 
which  may  be  organized  for  the  term  of  fifty 
years,  irrespective  of  the  terms  of  existence 
of  the  constituent  corporations:  Market  St. 
Ry.  Co.  V.  Hellman,  109  C^L  587;  California 
Southern  R.  R.  Co.  v.  Southern  Pac.R.R.  Co., 
67  Cal.  59  (articles  of  cousolida^on  constitute 
new  articles  of  incorporation  and  should  be 
filed  iu  the  ofl9ce  of  the  secretary  of  state). 
By  '*three-fourths  of  the  stock"  is  meant 
three-fourths  of  the  outstanding  stock,  not  of 
the  nominal  stock,  of  each  corporation:  Mar- 
ket St  Ry.  Co.  V.  Hellman,  109  Cal.  58a  As  to 
the  sufficiency  of  notice  of  consolidation  and 
its  publication,  see  Market  St.  Ry.  Co.  v. 
Hellman,  109  Cal.  592,  593.  As  to  assump- 
tion of  indebtedness  of  the  constituent  cor- 
porations by  the  new  corporation,  see  Market 
St.  Ry.  Co.  V.  Hellman,  109  Cal.  595,  59G; 
Smith  V.  Los  Angeles  etc.  Ry.  C6.,  96  Cal. 
210,  216  (assent  of  creditor  to  such  assump- 
tion of  liability  evidenced  by  suit  brought 
by  the  creditor  against  the  consolidated  cor- 
poration). 

Pooling^  contracts  of  railroads  are  un- 
constitutional: See  Denver  etc.  R.  R.  Co. 
V.  Atchison  etc.  R.  Jl.,  15  Fed.  Rep.  650, 
and  note. 

Liability  of  railroads  for  debts  of  pre- 
ceding conceml  See  59  Am.  St.  Rep.  554- 
560,  note. 

Kining  corporations:  Sec.  587a. 


473a.  Power  of  domestic  and  foreign  corporations  to  contract  with  one  another. 
Sec.  473a.  Bailroad  corporations  doing  business  in  this  state  and  organized 
under  any  law  of  this  state  or  the  United  States,  or  of  any  state  or  territory  there- 
•of,  have  power  to  enter  into  contracts  with  one  another,  whereby  the  one  may 
iease  of  tiie  other  the  whole  or  any  part  of  its  railroad,  or  may  acquire  of  the 
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other  the  ^ght  to  use,  in  common  with  it,  the  whole  or  any  part  of  its  railroacL 
[Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

The  commlBsionen  aay  that  "this  sec-  Lease  of  railway,  liability  of  lessor  to 
tion  correfigouds  to  Bection  two  of  the  Stat-  others  than  lessee:  See  58  Am.  St.  Rep.  147- 
utes  of  1880,  page  21.  an  act  permitting  and     ^^   j^^^       u^tility  of   railroad    companies 

™I^!^"*n,IJi7?L^-^^^^  'or  tort,  of  their  lessees:  See  71  Am.  Dec. 

organized  under  the  laws  of  this  state  op     o^r  o^o       ^     t  ^  -•.    *        i.- 

of    any    state    or  territory  of  the    United     295^298,  note   Lease  of  corporate  franchise: 

States  to  do  bnsiness  in  this  stote  on  eqoal     ^>^  ^  ^"-  St.  Rep.  40^  403,  note. 

terms.** 

474.  State  lands  granted  tor  nse  of  corporations. 

Sec.  474.  There  is  granted  to  every  railroad  corporation  the  right  of  way  for 
the  location,  construction,  and  maintenance  pf  their  necessary  works,  and  for 
every  necessary  adjunct  thereto,  over  any  awamp,  overflowed,  or  other  public 
lands  of  the  state  not  otherwise  disposed  of  or  in  use,  not  in  any  case  exceeding 
in  length  or  width  that  which  is  necessary  for  the  construction  of  such  works 
and  adjuncts,  or  for  the  protection  thereof,  not  in  any  case  to  exceed  two  hun- 
dred feet  in  width. 

476.  Grant  not  to  embrace  town  lots. 

Sec.  475.  The  grants  mentioned  in  the  preceding  section  do  not  apply  to 
public  lands  of  the  state  within  the  corporate  limits  of  towns  and  cities,  or 
within  three  miles  thereof. 

476.  Wood,  stone,  and  earth  may  be  taken  from  state  lands. 

Sec.  476. »  The  right  to  take  from  any  of  the  lands  belonging  to  the  state, 
adjacent  to  the  works  of  the  corporation,  all  materials,  such  as  wood,  stone,  and 
earth,  naturally  appurtenant  thereto,  which  may  be  necessary  and  convenient 
for  the  original  construction  of  its  works  and  adjuncts,  is  granted  to  such  cor- 
porations. 

477.  Lands  to  revert  to  state,  when. 

Sec.  477.  If  any  corporation  receiving  state  lands  or  appurtenances  there- 
under is  dissolved,  ceases  to  exist,  is  discontinued,  or  the  route  or  line  of  its 
works  is  so  changed  as  not  to  cover  or  cross  the  lands  selected,  or  the  use  of  the 
lands  selected  is  abandoned,  such  selected  lands  revert,  and  the  title  thereto  is 
reinvested  in  the  state  or  its  grantees,  free  from  all  such  uses. 

478.  Selections  made,  how  proved  and  certi&ed  to. 

Sec.  478.  When  any  selection  of  the  right  of  way,  or  land  for  an  adjunct  to 
the  works  of  a  railroad  corporation,  is  made  by  any  corporation,  the  secretary 
thereof  must  transmit  to  the  surveyor  general,  controller  of  state,  and  recorder 
of  the  county  in  which  the  selected  lands  are  situate,  a  plat  of  the  lands  so  se- 
lected, giving  the  extent  thereof  and  uses  for  which  the  same  is  claimed  or  de- 
sired, duly  verified  to  be  correct;  and  if  approved,  the  surveyor  general  must  so 
indorse  the  plat,  and  issue  to  the  corporation  a  permit  to  use  the  same,  unless, 
on  petition  properly  presented  to  the  court,  a  review  is  had  and  such  use  pro- 
hibited. 

The  five  preceding    sections    are    drawn  the  manner  prescribed:  San  Pedro  v.  Soath- 

from  Stats.  1861,  617,  618.  sees.  20-22.    The  em  Pac.  R.  R.  Co..  101  Cal.  333.    The  permit 

section  implies  the  continuance  of  the  per-  operates  only  as  a  license  of  a  right  of  way 

mit  until  the  use  is  prohibited  by  a  court  in  oyer  the  public  lands  of  the  state^  which 
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may  be  forfeited  for  delay  on  the  part  of 
the  corporation  at  the  instance  of  the  state 
and  the  state  alone:  San  Pedro  t.  Southern 
Pac.  R  R.  Co.,  101  CaL  333. 

Surveyor  cr^neral's  permit,  etc.— A  mn- 
nicipal  corporation  as  such  has  no  propri- 
etary interest  or  riparian  rights  in  tide  lands 
Biti)ated  within  its  corporate  limits,  and 
where  no  title  to  such  lands  appears  to  ha^e 
passed  from  the  state,  the  municipal  cor- 
poration cannot  enjoin  a  railroad  company 
firom  driving  piles  for  the  construction  of  a 
wharf  npon  such  lands  under  permission  of 
the  surveyor  general  of  the  state,  pursuant 
to  this  section:  San  Pedro  t.  Southern  Pac. 
R.  R-  Co..  101  Cal.  333.  Even  if  the  act  of 
the  railroad  company  in  building  a  wharf 
be  a  trespass  upon  the  rights  of  the  state, 
the  state  alone  has  the  right  to  complain, 
and,  in  the  absence  of  any  complaint  on  its 


part,  the  railroad  company  cannot  be  ques- 
tioned about  the  nature  of  its  acts  at  suit 
of  the  city:  San  Pedro  v.  Southern  Pac.  R. 
R.  Co.,  101  Cal.  333.  This  section  does  not 
limit  the  time  within  which  work  shall  be 
commenced  for  the  construction  of  a  wharf* 
under  the  surreyor  geueraKs  permit;  but  im- 
plies the  continuance  of  the  permit  until  the 
use  is  prohibited  by  a  court  in  the  manner 
prescribed  by  that  section:  San  Pedro  v. 
Southern  Pac.  R.  R.  Co.,  101  Cal.  333.  A 
delay  or  suspension  of  work  by  a  railroad 
company  in  building  a  wharf  which  is  part 
of  its  line  of  road,  under  circumstances  ren- 
dering the  delay  or  suspension  prudent  or 
necessary,  will  not  of  itself  work  a  forfeit- 
ure of  its  right  to  construct  the  wharf:  San 
Pedro  T.  Southern  Pao.  IL  B.  Co.,  101  Cal. 
333. 


CHAPTER  in. 

BUSINESS^    HOW   CONDUCTED, 

See.  470.  Checks  to  be  affixed  to  all  baggage. 

Sec.  480.  Annual  report  to  be  verified. 

Sec.  481.  Duties  of  corporation. 

Sec.  482.  Corporation  to  pay  damages  for  refusal. 

Sec.  483.  Inside  room  for  passengers,  etc.— Passengers  on  freight-cars. 

Sec  484.  Printed  rules  and  regulations. 

Sec.  486.  Fences— Damages. 

Sec.  48d.  Bell  and  other  regulations  of  trains. 

Sec  487.  Passenger  refusing  to  pay  fare. 

Sec  486.  Oificers  to  wear  badge. 

Sec  489.  Rates  of  charges. 

Sec.  400.  Passenger  tickets,  how  issued,  and  to  be  good  for  six  months. 

Sec.  491.  Character  of  iron  rail  to  be  used. 

Sec.  492.  Elevated  or  underground  railways.    [Repealed.] 

Sec  493w  To  apply  to  all  railroad  companies.    [Repealed.] 

Sec  494.  Sale  of  property  to  another  railroad. 

479.  Checks  to  be  afilxed  to  all  baggage. 

Sec.  479.  A  check  must  be  aflBxed  to  every  package  or  parcel  of  baggage 
when  taken  for  transportation  by  any  agent  or  employee  of  such  railroad  cor- 
poration, and  a  duplicate  thereof  given  to  the  passenger  or  person  delivering 
the  same  in  his  behalf;  and  if  such  check  is  refused  on  demand,  the  railroad 
corporation  must  pay  to  such  passenger  the  sum  of  twenty  dollars,  to  be  recov- 
ered in  an  action  for  damages;  and  no  fare  or  toll  must  be  collected  or  received 
from  such  passenger,  and  if  such  passenger  has  paid  his  fare,  the  same  must  be 
returned  by  the  conductor  in  charge  of  the  train;  and  on  producing  the  check, 
if  his  baggage  is  not  delivered  to  him  by  the  agent  or  employee  of  the  railroad 
corporation,  he  may  recover  the  value  thereof  from  the  corporation. 

etc.  R.  Co.  V.  Clayton,  78  111.  616;  Check  v. 


Checking  baggage.— The  baggage  check 
is  prima  facie  evidence  of  the  receipt  by  the 
railroad  company  of  the  haggage:  Dill  v. 
South  Carolina  R.  R.  Co.,  7  Rich.  158;  ^ 
Am  Dec.  407:  Davis  v.  Michigan  etc.  R.  R. 
Co.,  22  111.  278;  74  Am.  Dec  151;  Chicago 


Little  Miami  R.  Co.,  2  Disu.  288;  Davis  v. 
Cayuga  R.  Co..  10  How.  Pr.  330;  Atchison 
etc.  R.  Co.  V.  Brewer,  20  Kan.  669.  If  the 
company  gives  public  notice  that  it  will  not 
be  liable  for  baggage  of  passengers  unless 
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chocked,  nneh  notice  will  uot  have  the  effect  For  an  extended  examination  of  the  rights 
to^  excuse  the  company  where  it  has  re-  and  liability  of  railroad  companies  with  re- 
ceived the  baggage,  but  refused  to  check  it:  spect  to  baggage,  see  Thompson  on  Carriers 
Freeman    y.  Newton,  3  E.  D.  Smith,  24d.  of  Passengers,  510  et  seq. 

480.  Annual  report  to  be  verified. 

Sec.  480.  Every  railroad  corporation  must  make  an  annual  report  to  the  sec- 
retary of  state,  or  other  officer  designated  by  law,  of  its  operations  for  each 
year,  ending  on  the  thirty-first  day  of  December,  verified  by  the  oaths  of  the 
president  or  acting  superintendent  of  operations,  the  secretary  and  treasurer  of 
such  corporation,  and  file  it  in  the  office  of  the  secretary  of  state,  or  such  other 
designated  officer,  by  the  twentieth  day  of  February,  which  must  state : 

1.  The  capital  stock,  and  the  amount  th^ereof  actually  paid  in; 

2.  The  amount  expended  for  the  purchase  of  lands  for  the  construction  of 
the  road,  for  buildings,  and  for  engines  and  cars,  respectively; 

3.  The  amount  and  nature  of  its  indebtedness,  and  the  amount  due  the  cor- 
poration; 

4.  The  amount  received  from  the  transportation  of  passengers,  property,  mails, 
and  express  matter,  and  from  other  sources; 

5.  The  amount  of  freight,  specifying  the  quantity  in  tons; 

6.  The  amount  paid  for  repairs  of  engines,  cars,  buildings,  and  other  expenses 
in  gross,  showing  the  current  expenses  of  running  such  road; 

7.  The  number  and  amount  of  dividends,  and  when  paid; 

8.  The  number  of  engine-houses  and  shops,  of  engines  and  cars,  and  their 
character. 

481.  Duties  of  corporation. 

Sec.  481.  Every  such  corporation  must  start  and  run  its  cars,  for  the  trans- 
portation of  persons  and  property,  at  such  regular  times  as  it  shall  fix  by  public 
notice,  and  must  furnish  sufficient  accommodations  for  the  transportation  of  all 
such  passengers  and  property  as,  within  a  reasonable  time  previous  thereto,  oflfer 
or  are  offered  for  transportation,  at  the  place  of  starting,  at  the  junction  of  other 
railroads,  and  at  siding  and  stopping  places  established  for  receiving  and  dis- 
charging way  passengers  and  freight;  and  must  take,  transport,  and  discharge 
such  passengers  and  property  at,  from,  and  to  such  places,  on  the  due  payment  of 
tolls,  freight,  or  fare  therefor.  [Commissioners*  Amendment,  approved  March 
16,  1901 ;  took  effect  July  1,  1901.] 

Time-tables.— The  publication  of  a  time-  BasR  v.  Chicago  etc.  R.  Co.,  36  Wis.  450; 
table  imposes  upon  the  compauy  the  duty  17  Am.  Rep.  405:  39  Wis.  636;  42  Wis.  654; 
of  using  due  and  reasonable  care  to  arrive  24  Am.  Rep.  437;  Willis  v.  Long  Island  R. 
at  and  depart  from  stations  at  the  adver-  Co.,  34  N.  Y.  670;  but  it  is  a  waiver  of  the 
tised  times.  Biit  in  the  absence  of  a  special  breach  of  the  company's  contract  to  furnish 
contract  for  transportation,  the  company  is  a  seat  if  the  passenger  unprovided  in  this 
not  a  warrantor  of  the  arrival  or  departure  particular  insists  upon  riding  In  a  standing 
of  its  trains  at  the  precise  moment  indicated,  position:  Davis  v.  Kansas  etc.  R.  Co.,  53 
Reasonable  care  to  conform  to  the  adver-  Mo.  317;  14  Am.  Rep.  457. 
tised  table  is  all  that  can  be  required:  Gor-  Railroads  must  carry  all  proper  per- 
don  V.  Manchester  etc.  R.  Co.,  52  N.  H.  596;  sons  who  apply  to  be  carried  and  who  ten- 
13  Am.  Rep.  97;  Heim  v.  McCaughan,  32  der  the  requisite  fare.  Railroads  are  corn- 
Miss.  17;  66  Am.  Dec.  588.  Changes  made  pelled  to  act  as  common  carriers  for  the 
in  the  time-tables  must  be  advertised  with  conveyance  of  all  passengers  and  property 
the  same  publicity  as  the  tables  themselves:  that  may  come  to  their  road  for  that  pur- 
Sears  V.  Eastern  R.  Co.,  14  Allen,  433;  92  pose:  Contra  Costa  R.  R.  Co.  v.  Moss,  23 
Am.  Dec.  780.  Cal.  323;  Wheeler  t.  San  Francisco  etc.  R. 

ProvidixLg     accommodations.  —  Pa ssen-  R.  Co.,  31  Cal.  46;  80  Am.  Dec.  147;  and 

sera   must    be   accommodated   with   seats:  they  may,  by  virtue  of  custom,  make  them- 
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«elTes  common  carriers  of  passeugers  and 
freight  beyond  their  route:  Id.;  Davis  v. 
Kansas  R.  Co.,  56  Mo.  317;  14  Am.  Rep. 
467;  Bass  v.  Chicago  R.  Co.,  36  Wis.  450, 
461;  17  Am.  Rep.  405;  Willis  v.  Long 
Island  R.  Co.,  34  N.  Y.  670;  S.  C,  32 
Barb.  309;     and    see    sec.  463,  post.    The 


train  must  stop  at  the  station  to  which 
the  passenger's  ticket  runs  and  at  which  it 
is  in  the  habit  of  stopping:  Chicago  etc.  R. 
R.  Co.  V.  Fisher.  06  111.  152. 

Bules  and  reg^ations:    See    sec.  484, 
post. 


482.  Corporations  to  pay  damages  for  refusal. 

Sec.  482.  In  case  of  refusal  by  such  corporation  or  their  agents  so  to  take 
and  transport  any  passengers  or  property,  or  to  deliver  the  same,  at  the  regular 
appointed  places,  such  corporation  must  pay  to  the  party  aggrieved  all  damages 
which  are  sustained  thereby,  with  costs  of  suit. 

483.  Inside  room  for  passengers,  etc. — Passengers  on  freight-cars. 

Sec.  483.  Every  railroad  corporation  must  furnish,  on  the  inside  of  its  pas- 
senger-cars, sufficient  room  and  accommodations  for  all  passengers  to  whom 
tickets  are  sold  for  any  one  trip,  and  for  all  persons  presenting  tickets  entitling 
them  to  travel  thereon;  and  when  fare  is  taken  for  transporting  passengers  on 
any  baggage,  wood,  gravel,  or  freight  car,  the  same  care  must  be  taken  and  the 
same  responsibility  is  assumed  by  the  corporation  as  for  passengers  on  passen- 
ger-cars. 

AccomzaodationB  to  be  furnished:  See 
sec.  481,  ante,  and  note. 

Passengers  on  other  than  passenger- 
cars. — ^It  is  competent  for  a  railroad  to  for- 
bid pass^eugers  to  be  carried  on  freight 
trains:  Houston  etc.  R.  Go.  y.  Moore,  49 
Tex.  31;  30  Am.  Rep.  98;  Chicago  etc.  R.  R. 
Co.  V.  Randolph,  53  HI.  510;  5  Am.  Rep.  60; 
Illinois  R.  R.  Co.  v.  Johnson,  67  111.  312; 
Eaton  V.  Delaware  etc.  R.  R.  Co.,  57  N.  Y. 
'  382;  15  Am.  Rep.  513. 

A  passenger  who  has  no  notice  of  any  rule 
to  the  contrary,  and  has  entered  the  caboose 


of  a  freight  train  and  paid  first-class  fare, 
is  entitled  to  the  same  protection  as  if  he 
were  on  a  regular  train:  Dunn  t.  Grand 
Trunk  R.  R.  Co.,  58  Me.  187;  4  Am.  Rep. 
267.  Generally,  railway  companies  which 
are  in  the  habit  of  carrying  passengers  on 
their  freight  trains,  either  without  any  rule 
to  the  contrary  or  in  yiolation  of  their  rules, 
are  liable  for  their  safety,  subject  only  to 
the  usual  hazards  of  travel  by  such  trains: 
Hazard  v.  Chicago  etc.  R.  R.  Co.,  1  Biss. 
503;  Houston  R.  Co.  v.  Moore,  49  Tex.  31; 
30  Am.  Rep.  98. 


484.  Printed  roles  and  regnlations. 

Sec.  484.  Every  railroad  corporation  must  have  printed  and  conspicuously 
posted  on  the  inside  of  its  passenger-cars  its  rules  and  regulations  regarding 
fare  and  conduct  of  its  passengers;  and  in  case  any  passenger  is  injured  on  or 
from  the  platform  of  a  car,  or  on  any  baggage,  wood,  gravel,  or  freight  car,  in 
violation  of  such  printed  regulations,  or  in  violation  of  positive  verbal  instruc- 
tions or  injunctions  given  to  such  passenger  in  person  by  any  officer  of  the  train, 
the  corporation  is  not  responsible  for  damages  for  such  injuries,  unless  the  cor- 
poration failed  to  comply  with  the  provisions  of  the  preceding  section. 

The   five   preceding  sections  were  drawn     to  Hall  v.  Memphis  etc.  R.  Co.,  15  Fed.  Rep. 


from  Stats.  1861,  624,  625,  sees.  44-46,  48. 

Bules  and  regulations.— For  recent  and 
valuable  articles  upon  the  subject  of  regula- 
tions which  railroad  companies  may  make 
respecting  passengers  and  others  not  em- 
ployees, see  the  note  to  Commonwealth  y. 
Power,  41  Am.  Dec.  465,  471,  and  the  note 


57,  68. 

Bules  and  regpilations  by  carriers  of 
passengers,  generally:  See  post,  sec.  2186, 
and  note. 

That  this  statute  does  not  apply  to  a  per- 
son who  is  injured  while  justifiably  entering 
or  leaving  the  car.  see  Mitchell  v.  S.  P.  R. 
R.  Co.^  87  Cal.  62. 


485.  Fenoei — ^Damages. 

Sec.  485.     Eailroad  corporations  must  make  and  maintain  a  good  and  sufficient 
fence  on. either  or  both  sides  of  their  track  and  property.    In  case  they  do  not 
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make  and  maintain  Buch  fence,  if  their  engine  or  cars'  shall  kill  or  maim  any 
cattle  or  other  domestic  animals  upon  their  line  of  road  which  passes  through 
or  along  the  property  of  the  owner  thereof,  they  must  pay  to  the  owner  of  such 
cattle  or  other  domestic  animals  a  fair  market  price  for  the  same,  unless  it  oc- 
curred through  the  neglect  or  fault  of  the  owner  of  the  animal  so  killed  or 
maimed.  Bailroad  corporations  paying  to  the  owner  of  the  land  through  or 
along  which  theil*  road  is  located  an  agreed  price  for  making  and  maintaining 
such  fence,  or  paying  the  cost  of  such  fence  with  the  award  of  damages  allowed 
for  the  right  of  way  for  such  railroad,  are  relieved  and  exonerated  from  all 
claims  for  damages  arising  out  of  the  killing  or  maiming  any  animals  of  persons 
who  thus  fail  to  construct  and  maintain  such  fence;  and  the  owners  of  such 


animals  are  responsible  for  any  damage 
poration  from  such  animals  being  upon 
nonconstruction  of  such  fence,  imless  it 
curred  through  the  negligence  or  fault 
or  employees. 

Stats.  1861,  628,  sec.  40. 

Fencing  railroad  track.— At  one  period 
of  the  state's  history  railroad  companies 
were  not  required  to  fence  in  their  track: 
Richmond  t.  Sacramento  Valley  R.  R.  Co., 
18  Cal.  351.  But  the  act  of  1861,  supra, 
upon  which  the  above  section  of  the  code 
is  based,  expressly  provided  that  this  should 
be  done,  and  has  been  construed  to  mean 
by  a  sufficient  fence,  the  standard  of  law- 
ful fences:  Euright  v.  San  Francisco  etc.  R. 
R.  Co.,  33  Cal.  230.  If  the  company  do  not 
fence  the  line  of  their  road  where  it  passes 
through  a  field  where  livestock  of  the  owner 
are  running,  and  some  of  the  latter  stray 
upon  the  track  and  are  killed,  these  facts, 
unexplained,  make  a  prima  facie  case  of 
negligence  against  the  company:  McCoy  r. 
California  Pac.  R.  R.,  40  Cal.  632;  6  Am. 
Rep.  623.  And  the  company  will  be  lia- 
ble for  injuries  both  to  a  horse  and  its  rider 
done  without  negligence  of  the  rider  on  a 
portion  of  the  road  not  fenced  as  is  required 
by  this  section:  Hynes  y.  San  Francisco  etc. 
R.  R.,  65  Cal.  316.  For  an  instance  of  the 
liability  of  the  lessee  of  a  railroad  to  re- 
spond in  damages  for  killing  cattle  on  uu- 
feuced  portions  of  its  road,  see  Fontaine 
V.  Southern  Pac.  R.  Co.,  M  Cal.  645.  The 
owner  of  stock  is  not  guilty  of  contributory 
negligence  in  turning  stock  into  a  field  which 
he  knows  the  railroad  had  not  fenced.  The 
owner  cannot  be  dispossessed  by  the  non- 
compliance with  the  statute  of  the  railroad 
company:  McCoy  y.  California  Pac.  R.  R., 
40  Cal.  532;  6  Am.  Rep.  623;  Pierce  on 
Railroads,  408,  409.  It  is  not  contributory 
negligence  on  the  part  of  the  owner  of  cat- 
tle to  permit  them  to  run  in  a  lane,  contrary 
to  the  county  act,  requiring  all  cattle  to  be 
confined,  and  they  are  killed  on  a  railroad 
track  crossing  the  lane:  Orcutt  v.  Pacific 
Coast  Ry.  Co.,  85  Cal.  291. 

An  adjoining  owner  who  has  received  from 
the  company  compensation  for  maintaining 
fences  himself  cannot  recover  from  them  for 
the  killing  of  an  animal  that  escapes  over 


or  loss  which  may  accme  to  such  cor- 
their  railroad  tracks  resiilting  from  the 
is  shown  that  such  loss  or  damage  oc* 
of  the  corporation,  its  officers,  agents. 


such  fences  from  his  land:  Terre  Haute  R. 
R.  Co.  V.  Smith,  16  Ind.  102;  Talmadge  v. 
Rensselaer  R.  R.  Co.,  13  Barb.  493. 

When  the  owner  of  sheep  leaves  a  gap  in 
the  fence  he  cannot  recover  if  they  are 
killed  on  the  railroad  track:  McCoy  v.  South- 
ern Pac.  Co.,  94  Cal.  568.  See  as  to  plead- 
ing negligence  of  defendant  in  fencing,  Ja- 
hant  V.  Central  Pac.  R.  R.  Co.,  74  Cal.  9. 

The  general  effect  of  statutes  requiring 
railway  corporations  to  fence  their  tracks 
is  to  render  them  liable  for  injuries  to  ani- 
mals entering  upon  the  track  where  unfeuced 
without  regard  to  any  question  of  negligence 
or  the  degree  of  care  used  in  the  manage-  • 
ment  of  the  train,  or  th6  fact  that  the 
animals  are  trespassing.  And  the  obliga- 
tion to  maintain  a  sufficient  fence  is  as  im- 
perative as  the  obligation  to  erect  it  in  the 
first  place:  See  note,  40  Am.  Dec.  261-273. 
A  railroad  company  neglecting  to  keep  a 
barbed-wire  fence  in  repair,  as  required  by 
statute,  is  liable  to  the  owner  of  adjoining 
lands  for  injury,  caused  by  such  defective 
fence,  to  his  horses,  which  he  has  turned 
into  the  highway  to  graze,  and  the  plaintiff 
IS  not  guilty  of  contributory  negligence, 
though  he  knew  of  the  condition  of  the  de- 
fendant's fence:  Siglin  v.  Coos  Bay  Co.,  35 
Or.  79;  76  Am.  St.  Rep.  468.  If  the  track 
is  not  fenced  where  it  should  be,  the  law 
presumes  negligence:  Union  Pac.  Ry.  Co.  v. 
High,  14  Neb.  14;  Little  Rock  etc.  Ry.  Co. 
V.  Jones,  41  Ark.  157;  Denver  etc.  Ry.  Co. 
V.  Chandler,  8  Colo.  371;  East  Tennessee  etc. 
R.  R.  Co.  V.  Baylisb,  74  Ala.  150.  See,  also, 
McCoy  V.  California  Pac.  R.  R.  Co.,  40  Cat 
532;  6  Am.  Rep.  628;  Orcutt  v.  Pacific  etc 
Co.,  85  Cal.  291.  But  the  burden  of  proof 
is  on  the  plaintiff  to  show  that  the  injury 
was  done  at  a  point  where  the  company  is 
required  to  fence:  Keyser  v.  Kansas  etc.  R. 
R.  Co.,  56  Iowa,  207.  Suffering  animals  to 
run  at  large  where  a  track  is  not  fenced 
lawfully  is  not  necessarily  such  negligence 
as  will  bar  recovery  for  injury  to  them  by 
a  railway  train,  even  though  they  are  at 
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larKe  in  viola tioD  of  law:  See  note,  49  Am. 
Bee.  271.  A  cailroad  corporation  which  faila 
to  fence  its  track  as  required  by  law  is  liable 
to  a  person  ou  horseback  who  is  injured  hj 
the  horse  becoming  frightened  on  the  ap- 
proach of  a  train  and  attempting  to  cross 
the  track  in  front  of  the  locomotive:  Hynes 
T.  San  Francisco  etc.  B.  R.  Co.,  65  Cal.  316. 
As  to  the  right  of  a  liceusee,  who  has 
acquired  from  the  lessees  of  land  the  right 
to  pasture  thereon,  to  recover  for  sheep  that 
strayed  upon  the  track  through  an  opening 
made  by  the  lessees,  see  McCoy  v.  Southern 
Pac.  Co.,  94  Cal.  jS08.  Admissibility  of  evi- 
dence as  to  the  condition  of  a  fence  and  of 
open  gates:  See  Jahant  v.  Central  Pac.  R. 
R.  Co.,  74  Cal.  9. 

However,  the  provisions  of  the  law  re- 
quiring railroad  companies  to  fence  their 
tracks  may  be  waived  by  adjoining  owners: 
Enright  V.  San  Francigco  R.  R.  Co.,  33  Cal. 
230.  The  company*s  liability  may  be  re- 
lieved by  agreement  with  an  adjacent  owner 
not  to  fence,  or  that  he  shall  fence.  Yet 
such  agreements  do  not  aifect  the  liability 
of  the  railway  to  third  persons;  nor  to  such 


owner,  if  injuries  result  from  Its  waiiton- 
uess  or  negligence:  See  note,  49  Am.  Dec. 
270,  271;  Enright  v.  Ban  Francisco  R.  R. 
Co.,  33  Cal.  230. 

Title  to  land.— An  action  brought  by  an 
owner  of  land  in  a  justice's  court  for  the 
loss  of  an  animal  through  the  failure  of  a 
railroad  company  properly  to  fence  its 
track,  involves  the  question  of  title  to  the 
laud,  and  is  properly  transferred  to  the 
superior  court,  without  the  necessity  of  a 
verified  answer  raising  an  issue  of  title: 
Boyd  V.  Southern  etc.  Ry.  Co.,  126  Cal.  571. 
In  an  action  to  recover  for  the  loss  of  ani- 
mals upon  the  failure  of  a  railroad  company 
to  fence  its  road,  the  plaintiff  must  show 
connection  with  the  title  to  the  land  ou 
which  the  animols  were  killed:  Baker  v. 
Southern  etc.  Ry.  Co.,  120  Cal.  510. 

Pleading.— For  instance  of  a  complaint 
under  this  and  the  following  section,  insuf- 
ficient and  uncertain  in  its  averment  of  ab- 
sence of  fence  and  in  its  allegations  of  negli- 
gence, see  Baker  v.  Southern  Cal.  Ry.  Co., 
114  Cal.  601. 


486.  Bell  and  other  regolatioiLi  of  trains.  • 

Sec.  486.  A  bell,  of  at.  least  twenty  pounds  weight,  mnst  be  placed  on  each 
locomotiye  engine,  and  be  rung  at  a  distance  of  at  least  eighty  rods  from  the 
place  where  the  railroad  crosses  any  street,  road,  or  highway,  and  be  kept  ring- 
ing until  it  has  crossed  such  street,  road,  or  highway;  or  a  steam-whistle  must 
be  attached,  and  be  sounded,  except  in  cities,  at  the  like  distance,  and  be  kept 
sounding  at  intervals  until  it  has  crosssed  the  same,  under  a  penalty  of  one  hun- 
dred dollars  for  every  neglect,  to  be  paid  by  the  corporation  operating  the  rail- 
road, which  may  be  recovered  in  an  action  prosecuted  by  the  district  attor- 
ney of  the  proper  county,  for  the  use  of  the  state.  The  corporation  is  also  liable 
for  all  damages  sustained  by  any  person,  and  caused  by  its  locomotives,  trains,  or 
cars,  when  the  provisions  of  this  section  are  not  complied  with. 


The  engine  ball  moat  be  rung  at  cross- 
ings; and  it  will  be  presumed  that  it  was 
not  done  when  the  record  does  not  show  the 
contrary:  Strong  v.  S.  &  P.  R.  R.  Co.,  60 
Csl.  326.  That  it  is  negligence  not  to  ring 
the  bell  or  blow  the  whistle  to  warn  people 
on  the  track,  especially  when  near  where  a 
public  highway  crossed  the  track,  see  Meeks 
V.  Southern  Pac.  R.  R.  Co.,  66  Cal.  513;  38 
Am.  Rep.  67. 

The  whistle.  If  sounded,  need  not  be 
Founded  continuously:  Green  v.  Southern 
Pac.  Co.,  122  Cal.  568,  567. 

Failure  to  ring  bell  la  a  miademeaxior: 
Pen.  Code,  sec.  390. 

No  duty  to  treapaaaera:  Toomey  v. 
Southern  Pac.  R.  R.  Co..  86  Cal.  374.  What- 
ever duty  a  railroad  company  owes  to  a 
trespasser  after  and  because  they  have  been 
discovered  there  by  its  servants:  Benson  v. 
Central  Pac.  R.  R.  Co.,  88  Cal.  45.  See 
WilUams  v.  Southern  Pac.  R.  R.  Co.,  72  Cal. 
120. 

Contributory  negligence.— When  the  bell 
of  the  locomotive  is  not  rung  as  required 
by  the   statutes   and   a   person  is   injured 


by  the  locomotive,  the  railroad  company 
operating  the  locomotive  is  prima  facie  lia- 
ble for  such  injury,  unless  the  person  injured 
is  guilty  of  contributory  negligence:  Orcutt 
V.  Pncific  Coast  Ry.  Co..  85  Cal.  291. 

The  above  section  doea  not  abrogate  the 
doctrine  of  contributory  negligence:  Hager 
V.  Southern  Pac.  Co.,  98  Cal.  309.  Where 
a  person  of  mature  years  and  in  full  posses- 
sion of  his  faculties  drives  carelessly  on  to 
the  track  and  is  killed  by  a  locomotive,  the 
company  is  not  liable,  although  the  whistle 
was  not  blown  nor  the  bell  rung  as  required 
by  the  statute:  Glascock  v.  Central  Pac.  R. 
R.  Co.,  73  Cal.  137.  See.  also,  Whalen  v. 
Areata  etc.  R.  R.  Co.,  92  Cal.  669;  Carraher 
V.  San  Francisco  Bridge  Co..  81  Cal.  98; 
Eerey  v.  Southern  Pacific  Co.,  88  Cal.  399; 
Trousclair  v.  Pacific  Coast  Steamship  Co., 
80  Cal.  521;  Ryall  v.  Central  Pacific  R,  R. 
Co.,  76  Cal.  474.  See  Pefifer  v.  Southern 
Pacific  Co.,  105  Cal.  389.  where  the  plaintiff 
was  negligent  in  driving  rapidly  across  the 
track  without  stopping  to  look  for  an  ap- 
proaching train.  The  blowing  of  the  whistle 
to  warn  the  plaintiff  of  his  danger  is  not 
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negUgeuce  on  the  part  of  the  defendant,  al- 
though it  frightened  plaintiff's  horses  and 
caused  them  to  run  more  rapidly  across  the 


track:  Peffer  y.  Southern  Pacific  Co.,  105 
Cal.  389. 


487.  Passenger  refusing  to  pay  fare. 

Sec.  487.  If  any  passenger  refuses  to  pay  his  fare,  or  to  exhibit  or  surrender 
his  ticket,  when  reasonably  requested  so  to  do,  the  conductor  and  employees  of 
the  corporation  may  put  him  and  his  baggage  out  of  the  cars,  using  no  unneces- 
sary force,  at  any  usual  stopping-place,  or  near  any  dwelling-house,  on  stopping 
the  train. 

Refusing  to  pay  fare:  See,  generally, 
sec.  2187  et  seq.,  post.  A  passenger  who 
refuses  to  show  or  surrender  his  ticket,  or 
pay  his  fare,  becomes  a  trespasser,  and  may 
be  ejected:  Ohio  etc.  R.  R.  Co.  v.  Muhling, 
30  111.  9;  81  Am.  Dec.  336;  Chicago  etc.  R 
R.  Co.  V.  Roberts,  40  111.  503;  State  v.  Ovei^ 
ton.  24  N.  J.  L.  435;  61  Am.  Dec.  671.  The 
conductor,  before  ejecting  a  passenger  for 
nonpayment  of  fare,  must  use  reasonable 
diligence  to  ascertain  whether  he  has  a 
proper  ticket:  QuigUy  v.  C.  R  R.  Co.,  11 
Nev.  350;  21  Am.  Rep.  757.  And  if 
the  passenger  assures  the  conductor  that 
he  hat  a  ticket,  and,  beginning  to  search 
for  it,  is  ejected  before  he  has  had  rea- 
sonable time  to  find  it,  the  company  will 
be  liable:  Curtis  t.  Grand  T.  R.  Co., 
12  U.  C.  C.  P.  89;  Maples  t.  New  York 
etc.  R.  R.  Co.,  38  Conn.  557.  The  conductor 
may  refuse  to  accept  the  fare  after  the 
passenger  has  been  ejected,  unless  it  be  at 
a  regular  station,  and  may  refuse  to  admit 
him  again  upon  the  train:  O'Brien  y.  Boston 
etc.  R.  R.  Co.,  15  Gray,  20;  77  Am.  Dec.  347; 
Nelson  v.  L.  I.  R.  R.  Co.,  7  Hun,  140;  O'Brien 
V.  New  York  R  R,Oo..  80  N.  Y.  236. 
The  conductor  is  not  required  to  accept  fare 
even  before  ejection,  if  the  train  has  been 
stopped  to  put  the  passenger  off:  People  v. 
Jillson,  3  Park.  C.  C.  234;  Stone  v.  Chicago 
etc.  R.  R.  Co.,  47  lOwa,  82;  29  Am.  Rep.  458. 
Nor  can  the  passenger  save  himself  by  show- 
ing his  ticket  after  the  train  has  been 
stopped  to  eject  him:  Hibbard  v.  New  York 
R.  Co.,  15  N.  Y.  455. 

But  if  a  passenger  is  ejected  at  a  regular 
station,  he  may  re-enter  the  car  upon  ten- 
dering a  ticket  or  payment  of  fare:  Nelson 
V.  L.  I.  R.  R.  Co.,  7  Hun,  140.  He  must, 
however,  pay  fare  from  the  station  from 
which  he  originally  rode:  Stone  v.  Chicago 


R.  R  Co..  47  Iowa,  82;  29  Am.  Rep.  458. 
The  conductor  cannot  retain  the  ticket  pro- 
duced and  still  eject  the  traveler,  on  the 
ground  that  the  ticket  is  not  good:  Vankirk 
V.  Penn,  R  R.  Co.,  76  Pa.  St.  66;  18  Am. 
Rep.  404.  Yet  where  money  is  tendered 
which  is  not  sufilcieut,  the  conductor  may 
keep  it  to  pay  for  the  distance  traveled, 
and  still  eject  the  passenger,  although  he 
tender  full  fare,  after  the  train  is  stopped: 
Hoffman  v.  D.  &  N.  R.  R.  Co.,  52  Iowa,  342; 
35  Am.  Rep.  278. 

No  unnecessary  Tiolence  must  be  used: 
Kline  v.  Central  Pac.  R.  R.,  37  Cal.  400; 
99  Am.  Dec.  282;  State  v.  Ross,  26  N.  J.  L. 
224. 

Failure  of  s  passenger  to  pay  the  fare  of 
a  child  under  his  care  and  control  author- 
izes the  expulsion  of  both,  though  they  are 
minors:  Warfield  v.  Railroad,  104  Tenn.  74, 
7&  Am.  St.  Rep.  911.  If  a  mother,  with  a 
stopover  ticket,  boards  a  train  with  her 
child  and  refuses  to  pay  his  fare,  both  may 
be  ejected  at  the  next  station:  Lake  Shore 
etc.  R.  R.  Co.  Y.  Omdorff,  55  Ohio  St.  589; 
60  Am.  St.  Rep.  716. 

Expulsion  of  passengers  for  failure  to  pay 
their  fares  is  considered  in  68  Am.  Dec. 
670-573;  41  Am.  Dec.  476-478,  notes. 

In  the  absence  of  statute  providing  that 
passengers  shall  be  ejected  for  nonpayment 
of  fare  only  at  regular  stations,  some  of  the 
cases  hold  that  he  may  be'  put  off  at  a  dis- 
tance from  any  station,  if  he  is  not  thereby 
exposed  to  peril:  Great  Western  R.  Co.  v. 
Miller,  19  Mich.  305;  McClure  v.  Philadel- 
phia R.  R.  Co.,  34  Md.  532;  6  Am.  Rep.  345, 
Others  hold  differently:  Maples  v.  New  York 
R  R.  Co.,  38  Conn.  55^;  9  Am.  Rep.  434. 
And  see  generally  note  to  Commonwealth  v. 
Power,  41  Am.  Dec.  476,  and  note  to  Hall 
V.  Memphis,  15  Fed.  Rep.  69. 


488.  Officers  to  wear  badge. 

Sec,  488.  Every  conductor,  baggage-master,  engineer,  brakeman,  or  other 
employee  of  ally  railroad  corporation,  employed  on  a  passenger  train  or  at  sta- 
tions for  passengers,  must  wear  upon  his  hat  or  cap,  or  in  some  conspicuous 
place  on  the  breast  of  his  coat,  a  badge,  indicating  his  oflfice  or  station,  and  the 
initial  letters  of  the  name  of  the  corporation  by  which  he  is  employed.  No 
collector  or  conductor,  without  such  badge,  is  authorized  to  demand  or  to  receive 
•from  any  passenger  any  fare,  toll,  or  ticket,  or  exercise  any  of  the  powers  of 
his  office  or  station;  and  no  other  officer  or  employee,  without  such  badge,  has 
any  authority  to  meddle  or  interfere  with  any  passenger  or  property. 
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See  KobiiisoD  t.  Southeru  Pac.  R.  R.  Co.,  passenger  right  to  travel    without   paying 

105  Cal.  52U.    The  provision  that  conductor  fare:  Cox  v.  Los  Angeles  T.  R.  R.  Co..  109 

must  wear  badge  is  for  convenience  of  pas-  Cal.  100, 
sengers,  and  a  failure  to  do  so  does  not  give 

489.  Bates  of  charges. 

See.  489.  Whenever  the  board  of  railroad  commissioners,  in  the  discharge  of 
its  duties,  establishes  or  adopts  rates  of  charges  for  the  transportation  of  passen- 
gers and  freight,  pursuant  to  the  provisions  of  the  constitution,  said  board  must 
serve  a  printed  schedule  of  such  rates,  and  of  any  changes  that  may  be  made  in 
such  rates,  upon  the  person,  copartnership,  company,  or  corporation  affected 
thereby;  and  upon  such  service  it  is  the  duty  of  such  person,  copartnership,  com- 
pany, or  corporation  to  immediately  cause  copies  of  the  same  to  be  posted  in  all 
its  offices,  station-houses,  warehouses,  and  landing  offices  affected  by  such  rates, 
or  change  of  rates,  in  such  manner  as  to  be  accessible  to  public,  inspection  during 
usual  basiness  hours.  Said  board  must  also  make  such  further  publication  thereof 
as  it  deems  proper  and  necessary  for  the  public  good.  If  the  party  to  be  served 
is  a  corporation,  such  service  may  be  made  upon  the  president,  vice-president, 
secretary,  or  managing  agent  thereof,  and  if  a  copartnership,  upon  any  partner 
thereof.  The  rates  of  charges  established  or  adopted  by  said  board,  pursuant  to 
the  constitution  and  the  laws  of  this  state,  must  go  into  force  and  effect  on  the 
twentieth  day  after  service  of  such  schedule  of  rates,  or  changes,  in  rates,  upon  the 
person,  copartnership,  company,  or  corporation  affected  thereby.  [Commission- 
ers* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

CommissioneTs'  note.— "The  amendment  of   Maine,   Missouri,   Kansas,    and    others, 

substitutes  for  the  present  section,  section  and  frequent  suggestions  in  this  state.    In 

eleven  of  the  Statutes  of  1880,  page  47,  de-  Kansas  and  Missouri,  six  cents  per  mile  is 

filling  the  povrers  of  the  board  of  railroad  the  maximum  charge  for  passenger  fare, 

commissioners.  The  present  section  has  been  and  freightage  is  graded  something  like  the 

inoperatiye  since  the  adoption  of  the  con-  proTisious  of  this  section":  Oommissiouers' 

stitution  of  1879."  note. 

'The  three  preceding  sections  are  founded  Bates  of  charges  on  street  railroads: 

on   Statutes  of   1861,   625,   sections  49-61.  Sec.  501,  post. 

The  provision  fixing  grades  of  charges  is  in  Power  of  railroad  corporations  to  charge 

accordance  with  the  statutes  of  the  states  tolls  or    compensation:  Sec.    465,    subd.   8. 

490.  Tickets,  rights  under  and  penalty  for  failure  to  provide. 

Sec.  490.  Eyery  railroad  corporation  must  provide,  and  on  being  tendered  the 
fare  therefor  fixed,  as  provided  in  the  preceding  section,  furnish  to  every  person 
desiring  a  passage  on  their  passenger-cars  a  ticket,  which  entitles  the  purchaser 
to  a  ride,  and  to  the  accommodations  provided  on  their  cars,  from  the  depot  or 
station  where  the  same  is  purchased  to  any  other  depot  or  station  on  the  line  of 
their  road.  Every  such  ticket  entitles  the  holder  thereof  to  ride  on  their  passen- 
ger-cars to  the  station  or  depot  of  destination,  or  any  intermediate  station,  and 
from  any  intermediate  station  to  the  depot  of  destination  designated  in  the 
ticket,  at  any  time  within  six  months  thereafter.  Any  corporation  failing  so  to 
provide  and  furnish  tickets,  or  refusing  the  passage  which  the  same  calls  for 
when  sold,  must  pay  to  the  person  so  refused  all  actual  damages  caused  thereby, 
with  reasonable  counsel  fees  expended  in  recovering  same.  [Amendment,  ap- 
proved March  23, 1901;  Stats.  1901,  p.  600;  in  effect  sixty  days  from  passage.] 

Tickets. — ^For  a  collection  of  the  author!-  stopover,  see  Robinson  y.  Southern  Pac.  R. 
ties  upon  the  regulations  of  a  company  limit-  R.  Co.,  105  Cal.  526,  where  a  person  bought 
ing  the  time  in  which  a  ticket  .may  be  used,  a  ticket  to  Alameda  and  stopped  oyer  in 
see  Conunonweaith  v.  Power, '41  Am.  Dec.  Oakland,  against  a  provision  in  the  ticket 
479,  in  note.    ITiat  a  person  has  a  right  of     that  the  passage  must  be  continuous. 
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491.  Character  of  iron  rail  to  be  used. 

Sec.  491.  All  railroads,  other  than  street  railroads  and  those  used  exclusively 
for  carrying  freight  or  for  mining  purposes,  built  by  corporations  organized  un- 
der this  chapter,  must  be  constructed  of  the  best  quali^  of  iron  or  steel  rails, 
known  as  the  T  or  H  rail,  or  other  pattern  of  equal  utility.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  212;  took  effect  July  1,  1874.]  < 

492.  Elevated  and  underground  railways. 

[Section  492  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 
Por  the  provisions  originally  coutained  in  this  and  the  next  section,  see  sec.  460. 

493.  Same. 

[Section  493  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

494.  Sale  of  property  to  another  railroad. 

Sec.  494.  Any  railroad  corporation  owning  any  railroad  in  this  state  may  sell, 
convey  and  transfer  its  property  and  franchises,  or  any  part  thereof,  to  any  other 
railroad  corporation,  whether  organized  under  the  laws  of  this  state  or  of  any 
other  state  or  territory,  or  under  any  act  of  Congress;  and  any  other  such  rail- 
road corpQration  receiving  such  conveyance  may  hold  and  operate  such  railroad 
franchises  and  property  within  this  state,  build  and  operate  extensions  and 
branches  thereof,  and  thereunto  exercise  the  right  of  eminent  domain,  and  do 
any  other  business  in  connection  therewith,  as  fully  and  effectually  to  all  intents 
and  purposes  as  if  such  corporation  were  organized  under  the  laws  of  this  state; 
provided,  that  such  sale,  conveyance  and  transfer  shall  be  made  within  three* 
years  from  the  date  this  act  shall  take  effect;  and  provided  further,  that  before 
such  sale,  conveyance  or  transfer  shall  become  operative,  an  agreement  in  writing 
must  be  executed  by  the  parties  thereto,  containing  the  terms  and  conditions  of 
the  purchase  and  sale,  and  its  execution  must  be  authorized  by  the  board  of  di- 
rectors and  ratified  by  three-fourths  of  the  stockholders  of  each  of  the  railroad 
companies  that  are  parties  to  such  conveyance  and  transfer,  and  said  agreement 
or  conveyance  shall  be  recorded  in  each  county  through  which  said  road  or  roads 
pass  in  this  state;  and  provided  further,  that  no  sale,  conveyance  or  transfer 
under  this  act  shall  relieve  the  franchise  or  property  sold,  conveyed  or  transferred 
from  the  liability  of  the  grantor  contracted  or  incurred  in  the  operation,  use  or  • 
enjojrment  of  such  franchise  or  any  of  its  privileges;  provided,  that  this  section 
shall  not  authorize  any  corporation  to  purchase  any  railroad  property  operated  in 
competition  with  it;  and  provided,  however,  corporations  operating  any  railroad 
or  part  of  a  railroad  under  lease  shall  be  entitled  to  purchase  such  leased  prop- 
erty (whether  competitive  or  otherwise)  under  the  provisions  .and  subject  to  the 
conditions  of  this  act;  and  provided  further,  that  any  or  all  established  rates  for 
fares  and  tolls  for  carrying  passengers  or  freight  between  any  point  upon  any 
railroad  purchased  under  the  provisions  of  this  act,  shall  not  be  increased  without 
the  consent  of  the  governmental  authority  in  which  is  vested  by  law  the  power 
to  regulate  fares  and  freights;  and  provided  further,  that  whenever  a  r&ilroad 
corporation,  which  has  purchased  any  line  of  road  under  this  act,  shall  for  the 
purpose  of  competing  with  any  other  common  carrier  lower  its  rates  for  transpor- 
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tation  of  passengers  or  freight  from  one  point  to  another  upon  such  line  pur- 
chased, such  reduced  rates  shall  not  be  again  raised  or  increased  from  such 
standard  without  the  consent  of  the  governmental  authority  in  which  shall  be 
Tested  the  power  to  regulate  fares  and  freights;  and  provided  further,  that  for 
every  violation  of  the  provisions  of  this  act  on  the  part  of  directors,  or  other 
governing  ojQScers  of  said  corporation,  the  state  shall  be  entitled  to  recover  from 
such  offending  railroad  company  the  sum  of  ten  thousand  dollars.  It  is  hereby 
declared  to  be  the  duty  of  the  attorney  general  of  the  state,  in  the  event  of  any 
€uch  violation,  to  demand  and  collect  from  such  company  the  said  penalty;  and 
he  is  hereby  authorized  and  empowered  to  prosecute  all  the  necessary  actions  in 
the  name  of  the  people  of  the  state  of  California  against  such  company  in  the 
courts  of  the  state.  All  money  so  collected  shall  be  paid  into  the  general  fund 
of  this  state.  [New  section,  in  effect  at  passage;  signed  March  22,  1899;  Stats. 
1899,  p.  179.] 

TITLE  IV. 

STREET  RAILROAD  CORPORATIONS. 

tSec.  497.  Anthority  to  lay  street  railroad  track,  how  obtained. 

Sec.  497a.  Franchises,   proceedings  prior  to  the  granting  or  sale  of. 

See.  497b.  Renewing,  extending,  or  surrendering  existing  franchises. 

Sec,  498.  Restrictions  and  limitations  to  the  grant  of  the  right  of  way. 

Sec.  499.  Two  corporations  may  nse  the  same  traclc. 

Sec.  GOO.  Crossing  tracks — Obstructions. 

Sec  501.  Rates  of  fare,  speed,  etc. 

Sec  502w  Time  allowed  for  completion  of  work  of  laying  down  track. 

Sec.  603.  May  make  farther  regulations  and  rules. 

Sec.  504.  Penalty  for  oTercharging. 

Sec.  505.  To  provide  and  furnish  passenger  tickets— Penalty. 

Sec  506.  Trial,  proof,  and  limitation. 

Sec.  507.  City  or  town  to  reserre  certain  rights. 

Sec.  508.  License  to  be  paid  to  city  or  town. 

Sec.  509.  Track  for  grading  purposes. 

Sec.  510.  What  proTisions  of  title  III  are  applicable  to  street  railroads. 

Sec  511.  Title  applicable  to  natural  persons  alike  with  corporations. 

487.  Authority  to  lay  street  railroad  track,  how  obtained. 

Sec.  497.  Authority  to  lay  railroad  tracjks  through  the  streets  and  public 
highways  of  any  incorporated  city,  city  and  county,  or  town,  or  from  any  point 
in,  or  at  the  exterior  boundary  of  such  city,  city  and  county,  or  town,  to,  in,  or 
through  any  public  park  owned  by  such  city,  city  and  county,  or  town,  outside 
of  such  city,  city  and  county,  or  town,  may  be  obtained  for  a  term  of  years  not 
exceeding  fifty,  from  the  trustees,  council,  or  other  body  to  whom  is  intrusted 
the  government  of  the  city,  city  and  county,  or  town,  under  such  restrictions  and 
limitations,  and  upon  such  terms  and  payment  of  license  tax,  as  the  city,  city  and 
county,  or  town  authority  may  provide.  In  no  case  must  permission  be  granted 
to  propel  cars  upon  such  tracks  otherwise  than  by  electricity,  compressed  air, 
horses,  mules,  or  by  wire  ropes  running  under  the  streets  and  moved  by  station- 
aiy  engines,  unless  for  special  reasons  in  this  title  hereinafter  mentioned.  Such 
board  or  body  in  granting  the  right,  or  at  any  time  after  the  same  is  granted,  to 
use  electricity  or  any  other  of  said  modes,  has  power  to  impose  such  terms,  re- 
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strictions,  and  limitations  as  to  the  use  of  streets  and  the  cdnstmction  and  mode 

of  operating  such  electric  and  other  roads  as  may,  by  such  board  or  body,  be 

deemed  for  the  public  safety  or  welfare/    It  is  unlawful  to  grant  any  franchisa 

mentioned  in  this  section,  or  to  extend  the  time  for  the  construction  or  operation 

of  any  street  railroad,  within  ninety  days  next  preceding  the  date  of  holding  a 

general  election,  or  within  seventy  days  next  immediately  following,  including 

the  day  of  holding  such  general  election;  and  any  franchise   or  extension  so 

granted  is  void.     [Commissioners'  Amendment,  approved  March  16,  1901;  took 

effect  July  1,  1901.] 

Ry.  Co..  97  Oal.  553;  33  Am.  St.  Rep.  203; 
and  one  railroad  may  cross  the  track  of 
another:  Market  St.  Ry.  Co.  v.  Central  R. 
Co.,  51  Cal.  583.  A  le^slative  franchise  ta 
mu  a  steam  railroad  through  the  streets  of 
a  city  does  not  place  the  corporation  beyond 
local  police  regulations,  or  exempt  it  from 
municipal  taxation:  San  Jose  t.  San  Jose 
etc.  Co.,  63  Cal.  475. 

See  Schmidt  v.  Market  St.  R.  R.  Co..  90 
Cal.  37,  where  acceptance  of  affranchise  by 
the  terms  of  which  the  company  was  to  pay 
its  proportion  of  street  repairs,  was  held 
to  be  equivalent  to  an  express  agreement  to 
pay  its  proportion  of  repairs  ordered  under 
future  as. well  as  existing  city  charters. 

The  grant  of  a  priyllege  to  run  a  railroad 
does  not  preclude  the  owners  of  adjacent 
lots  from  recovering  damages  for  injuries 
resulting  therefrom:  Southern  Pac.  R.  R.  Co. 
V.  Reod,  41  Cal.  256;  Montgomery  v.  Santa 
Ana  W.  Ry.  Co.,  lOi  Cfel.  186;  43  Am.  St 
Rep.  80;  Abbott  v.  Southern  Pac.  R.  R.  Co., 
109  Cal.  282;  the  inconvenience  of  a  railway 
may  be  considered  in  fixing  damages:  See 
Eachus  V.  Los  Angeles  etc.  Ry.  Co.»  103  Cal. 
614;  42  Am.  St.  Rep.  149.  But  mere  conse- 
quential disadTantages  of  a  street  railroad 
to  a  particular  locality,  and  its  consequential 
detriment  to  property  along  its  line  cannot 
be  made  the  subject  of  a  private  action:  Car- 
son V.  Central  R.  R.  Co.,  35  Cal.  325.  See, 
also,  Finch  v.  Riverside  Ry.  Co..  87  Cal.  507. 

Bevocation  of  gTAiit,—A  grant  cannot  be 
revoked  at  the  pleasure  of  the  board  after 
money  has  been  expended  in  construction,  un- 
less the  corporation  has  failed  to  comply 
with  the  terms  of  grant:  Areata  v.  Arcata> 
92  Cal.  639. 


Authority  to  grrant  street  railroad  fran- 
chises, here  given,  is  to  be  construed  in  con- 
nection with  the  other  sections  of  this  title. 
For  example,  see  sec.  490,  and  note.  The 
power  here  given  recognized  in  Omnibus  R. 
R.  V.  Baldwin,  57  Cal.  160,  167.  The  right  to 
use  the  street  for  railway  purposes  is  a  neces- 
sary right  and  imposes  no  additional  servi- 
tude on  adjoining  owner:  Montgomery  v. 
Santa  Ana  W.  Ry.  Co.,  104  Cal.  186;  43  Am. 
St.  Rep.  89.  The  right  to  grant  is  legislative 
in  its  nature:  Pasadena  v.  Los  Angeles  Ry. 
Co.,  109  Cal.  315.  This  section  held  not  to 
be  in  conflict  with  section  68  of  consolida- 
tion act  of  San  Francisco,  in  Eisenluth  v. 
Ackerson,  105  Cal.  87.  See  sec.  470,  and 
note,  ante.  Under  this  section  the  permis- 
sion may  be  granted  to  individuals  as  well 
as  to  corporations:  Omnibus  R.  R.  v.  Bald- 
win, 57  Cal.  160, 167.  The  franchise  is  void  if 
one  of  the  stockholders  is  a  member  of  the 
committee  of  the  city  trustees  to  which  the 
application  for  a  franchise  was  referred;  and 
it  makes  no  difference  that  the  corporation 
was  not  yet  formed:  Finch  v.  Riverside  etc. 
Ry.  Co.  87  Cal.  597. 

Effect  of  granting  the  franchise.— A 
street  railroad  company  has  only  an  equal 
right  with  the  traveling  public  to  the  use  of 
the  street,  with  a  few  exceptions,  such  as 
that  vehicles  must  give  way  to  a  car  run- 
ning on  its  track:  Shea  v.  Potrero  etc.  R.  R. 
Co.,  44  Cal.  414;  Bailey  v.  Market  St.  O. 
Ry.  Co.,  110  Cal.  320;  Mahoney  v.  San  Fran- 
cisco etc.  Ry.  Co.,  110  Cal.  471.  The  public 
are  not  excluded  from  the  street  by  reason 
of  the  franchise:  Shea  v.  Potrero  etc.  R.  R. 
Co.,  44  Cal.  414;  Market  St.  R.  Co.  v.  Central 
R.  Co.,  51  Cal.  583;  DriscoU  v.  Market  St. 


498.  Bestrictions  and  limitations  to  the  grant  of  the  right  of  way. 

Sec.  498.  The  city  or  town  authorities,  in  granting  the  right  of  way  to  street 
railroad  corporations,  in  addition  to  the  restrictions  which  they  are  authorized  to 
impose,  must  require  a  strict  compliance  with  the  following  conditions,  except 
in  the  case  of  prismoidal  or  other  elevated  railways:  First,  to  construct  their 
tracks  on  those  portions  of  streets  designated  in  the  ordinance  granting  the 
right,  which  must  he,  as  nearly  as  possible,  in  the  middle  thereof;  second,  to 
plank,  pave,  or  macadamize  the  entire  length  of  the  street  used  by  their  track, 
between  the  rails,  and  for  two  feet  on  each  side  thereof,  and  between  the  tracks, 
if  there  is  more  than  one,  and  to  keep  the  same  constantly  in  repair,  flush  with 
the  street,  and  with  good  crossings;  third,  that  the  tracks  must  not  be  more  than 
five  feet  wide  within  the  rails,  and  must  have  a  space  between  them  suflScient 
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to  allow  the  cars  to  pass  each  other  freely.  In  case  of  prismoidal  or  other  ele- 
vated railways  the  railway  must  be  required  to  be  constructed  in  such  manner 
as  will  present  the  least  obstruction  to  the  freedom  of  the  streets  in  which  it  is 
erected.  Every  right  or  franchise  for  a  street  railway  granted  under  the  pro- 
visions of  this  title  is  subject  to  the  condition  that  the  person  or  corporation  to 
whom  the  same  is  granted  must  and  will  permit  mail-carriers  in  the  employ  of 
the  United  States  government,  at  all  times,  while  engaged  in  the  actual  discharge 
of  duty,  to  ride  on  the  cars  of  such  railroad  free  of  charge.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
Ifllddle  of  street.— Where  the  track  is  not     fact  that  it  is  more  conyeuient  for  the  puhlic 


as  near  the  middle  of  the  street  as  practica- 
ble, the  owner  of  the  fee  of  the  street  may 
bring  an  action  to  have  the  track  removed 
as  an  unlawful  obstruction:  Finch  v.  River- 
side etc.  R.  R.  Co.,  87  Cal.  587.    The  mere 


to  have  the  track  on  the  side  of  the  street 
is  no  reason  for  failing  to  comply  with  the 
law:  Finch  v.  Riverside  etc.  R.  R.  Co.,  87 
Cal.  597. 


499.  Two  corporationg  may  use  the  same  track. 

Sec.  499.  Two  lines  of  street  railway,  operated  under  different  managements, 
may  be  permitted  to  use  the  same  street,  each  paying  ^  equal  portion  for  the 
construction  of  the  tracks  and  appurtenances  used  hy  said  railways  jointly;  but 
in  no  case  must  two  lines  of  street  railway,  operated  under  different  manage- 
ments, occupy  and  use  the  same  street  or  tracks  for  a  distance  of  more  than  five 
blocks  consecutively.  [Amendment,  approved  February  26,  1891;  Stats.  1891, 
p.  13;  in  effect  February  26,  1891.] 


Two  corporations  usiiig  same  street.— 
The  sapreme  court  thus  discuss  this  section 
iu  Omnibus  R.  R.  Co.  v.  Baldwin,  57  Cal. 
160,  168:  "The  first  clause  of  this  section 
clearly  ineaus  that  a  right  to  use  the  same 
street  cannot  be  granted  to  more  than  two 
corporations  in  any  case,  and  if  granted  to 
two,  it  must  be  upon  the  condition  that  both 
nse  the  same  track,  and  that  each  pay  an 
equal  portion  of  the  cost  of  constructing  it. 
The  second  clause  contains  nothing  which 
conflicts  with  the  construction  of  the  first, 
but  simply  adds  another  limitation,  viz., 
that  'in  no  case  must  two  railway  corpora- 
tions occupy  and  use  the  same  street  or  track 
for  a  distance  of  more  than  five  blocks.'  If 
the  provision  of  the  first  clause  had  been 
that  two  railroads  might  use  the  same  track, 
each  payiu£:  an  equal  portion  for  the  con- 
Btrnction  of  it,  there  might  be  some  difll- 
colty  in  determining  what  it  meant.  But 
when  it  permits  them  to  use  the  same  street 
on  that  condition,  and  on  that  condition 
on]y,  the  limitation  is  not  at  all  qualified 
iu  that  respect  by  the  subsequent  clause, 

which,  as  before  remarked,  simply  adds  a 
further  limitation,  which  in  no  sense  can  be 
regarded  as  Inconsistent  with  that  contained 

in  the  preceding  clause The  limitation 

is  not  only  in  the  act,  but  very  properly 

there,  and  we  are  not  disposed,  even  if  we 


had  the  power,  which  we  have  not,  to  modi- 
fy it  in  the  slightest  degree." 

Compensation  for  construction:  See  Pa- 
cific R.  R.  Co.  V.  Wade,  91  Cal.  449,  25  Am. 
St.  Rep.  201,  where  this  section  was  held 
to  prevail  over  section  465,  ante,  iu  regard 
to  compensation.  A  court  which  has  control 
of  insolvent  railway  corporation  may  deter- 
mine what  is  half  of  cost  of  construction: 
Pacific  Ry.  Co.  v.  Wade,  91  Cal.  440;  25 
Am.  St.  Rep.  201. 

This  section  as  applied  where  no  track  has 
been  constructed,  leaves  the  lines  to  agree 
as  to  the  construction  thereof,  the  expense 
to  be  equally  borne;  but  as  applied  where 
one  line  has  constructed  and  used  its  track 
and  another  line  seeks  to  uso  it,  the  latter 
is  not  required  to  pay  one-half  the  original 
cost  of  construction,  but  one-half  its  value 
at  the  time  of  permission  to  use  it:  Hook  v. 
Los  Angeles  Ry.  Co.,  129  Cal.  180. 

In  the  important  particulai>-prohibiting 
the  use  of  the  same  street  by  two  corpora- 
tions for  the  given  distance — ^the  present  sec- 
tion dififei-s  from  the  act  of  1870»  under  which 
Oakland  R.  R.  Co.  v.  Oakland  etc.  R.  R.  Co., 
45  Cal.  378,  was  decided.  The  former  pro- 
vision simply  referred  to  track.  A  grant  by 
the  supervisors  of  a  county  in  violation  of 
section  499  is  void:  People  v.  Rich,  54  Cal. 
74:  Omnibus  R.  R.  Co.  v.  Baldwin,  57  Cal. 
ICO. 


500.  Crossing  tracks — ObstnLctions. 

Sec.  500-     Any  proposed  railroad  track  may  be  permitted  to  cross  any  track 
already  constmcted,  the  crossing  being  made  as  provided  in  chapter  II,  title 
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III,  of  this  part.  In  laying  down  the  track  and  preparing  therefor,  not  more 
than  one  block  must  be  obstructed  at  any  one  time,  nor  for  a  longer  period 
than  ten  working  days. 

See  sec.  465  et  seq. 

4f01.  Bates  of  fare,  speed,  etc. 

Sec.  501.  The  rates  of  fare  on  the  cars  must  not  exceed  ten  cents  for  one  fare 
for  any  distance  under  three  miles,  and  in  municipal  corporations  of  the  first 
class  must  not  exceed  five  cents  for  each  passenger  per  trip  of  any  distance  in 
one  direction,  either  going  or  coming,  alon^  any  part  of  the  whole  length  of  the 
road  or  its  connections.  The  cars  must  be  of  the  most  approved  construction 
for  the  comfort  and  convenience  of  passengers,  and  provided  with  brakes  to  stop 
the  same,  when  required.  A  violation  of  the  provisions  of  this  section  subjects 
the  corporation  to  a  fine  of  one  hundred  dollars  for  each  oflense.  [Commis- 
sioners* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Bates  of  fare  for  railroad  corporatioBs:  late  the  rates  of  a  railway  conueoting  the 

See  sec.  489.  city  with  another:    South  Pasadena  v.  Los 

In  the  abBeuce  of  etatntory  or  constlta-  •Angeles  T.  By.  Co.,  109  CaL  316. 
tional  authority  a  city  has  no  power  to  regu- 

£02.  Time  allowed  for  completion  of  work  of  laying  down  track. 

Sec.  502.  Work  to  construct  the  railroad  must  be  commenced  in  good  faith 
within  not  more  than  one  year  from  the  date  of  the  taking  effect  of  the  ordinance 
granting  the  right  of  way,  and  said  work  must  be  completed  within  not  more 
than  three  years  after  the  taking  effect  of  such  ordinance;  provided,  that  the 
governing  body  of  such  municipal  corporation  at  the  time  of  granting  said  right 
of  way  shall  have  the  power  to  fix  the  time  for  either  the  commencing  or  comple- 
tion, or  both,  of  said  work;  not,  however,  to  a  time  less  than  six  months  for 
commencing,  and  not  less  than  eighteen  months  for  completing  the  same.  A 
failure  to  comply  with  either  of  the  foregoing  provisions  of  this  section,  or 
with  either  of  the  provisions  of  the  ordinance  granting  said  right  of  way,  works 
a  forfeiture  of  the  right  of  way,  and  also  of  the  franchise,  unless  the  uncom- 
pleted portion  is  abandoned  by  the  person  or  corporation  to  whom  said  right  of 
way  is  granted,  with  the  consent  of  the  authorities  granting  the  right  of  way, 
such  abandonment  and  consent  to  be  in  writing.  The  authority  granting  the 
right  of  way  shall  have  the  power  to  grant  an  extension  of  time  for  the  comple- 
tion of  said  work,  if  it  appear  that  the  work  has  been  commenced  within  the 
time  "fixed,  and  prosecuted  in  good  faith;  but  no  extension  of  time  shall  be 
granted  for  the  commencement  of  said  work,  and  shall  not  be  granted  for  more 
than  one  year  for  the  completion  of  the  same.  All  extensions  of  time  shall  be 
in  writing,  and  made  a  matter  of  record  in  the  municipality.  Provided  further, 
that  this  act  shall  not  in  any  way  affect  any  franchise  or  right  of  way  granted 
before  its  passage.  [Amendment,  approved  February  25,  1895;  Stats.  1895,  p. 
17;  took  effect  immediately.] 

The  three  preceding  sections  are  founded  constitute  a  commencement:  Omnibus  R.  B. 

on  Stats.  1863,  297,  sees.  1-5.    This  section  Co.  t  Baldwin,  57  Cal.  160. 
is  also  based  on  Stats.  Id70,  482,  sees.  1-6.  Under  section  502  of  the  avil  Ck>de  the 

To  work  a  forfeiture  under  this  section,  period  of  three  years  within  which  a  street 

the  failure  to  commence  work  within  a  year,  railway  must  be  completed  begins  from  the 

and  the  failure    to  complete    within    three  date  of  the  commencement  of  the  work,  and 

years  thereafter,  must  unite:  Omnibus  R.  R.  not  from  the  date  of  the  ordinance  granting 

Co.  V.  Baldwin,  57   Cal.    1(50.    The   section  the  right  of  way;    and  at  any  time   before 

does  not    prescribe   how  much    work  shall  the  expiration  of   that  time  the  grantee  of 
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the  frauchise  may,  with  the  consent  of  the 
authorities  granting  the  right  of  way,  aban- 
don the  ancompleted  portion:  People  ex  rel. 
Sabichi  y.  Los  Angeles  Electric  Ry.  Cb.,  91 
Cal.  338. 

Where  the  statute  expressly  proTides  a 
forfeiture  no  action  is  necessary,  but  the 
title  immediately  vests  in  the  state,  but 
where  the  statute  does  not  expressly  declaro 
a  forfeiture  an  action  is  necessary:  Areata 
T.  Areata  Ry.  Co.,  92  Cal.  639;  and  in  the 
latter  case  the  action  must  be  brought  to 
secure  a  forfeiture,  and  an  action  of  eject- 
ment is  not  sufficient:  Areata  v.  Areata  Ry, 
Co.,  92  Cal.  689.  See  Witmer  Brothers  Co. 
T.  Weid,  108  Cal.  669. 

Bxtension  of  tisi*.— Under  this   section 


as  it  stood  prior  to  the  amendment  of  1895, 
the  supervisors  had  no  power  to  extend  tha 
time,  nor  to  fix  a  limit  within  which  the 
time  prescribed  in  the  statute  should  not 
commence  to  run;  and,  where  the  streets  are 
not  graded  in  time,  the  ungraded  parts  must 
be  abandoned  with  consent  of  the  boards 
else  the.  franchise  is  subject  to  forfeiture: 
People  y.  Sutter  St.  Ry.  Co.,  117  Cal.  605. 
The  amendment  did  not  repeal  the  old  sec- 
tion as  to  the  portions  incorporated  into  the 
present  section:  People  v.  Sutter  St.  Ry.  Co., 
117  Cal.  605. 

Forfeiture  for  failure  to  conunenoe 
work,  of  railroad  corpomtions:  See  sec.  468; 
generally,  see  sec  868,  and  note. 


503.  Kay  make  further  regpilatioiui  and  roles. 

Sec.  603.  Cities  and  towns  in  or  through  which  street  railroads  run  may 
make  such  further  regulations  for  the  government  of  such  street  railroads  ad 
may  be  necessary  to  a  full  enjoyment  of  the  franchise  and  the  enforcement  of 
the  conditions  provided  herein. 


See  DriscoU  ▼.  Market  St  Ry.  Co.,  87  Cal. 
553;  33  Am.  St.  Rep.  203. 

Street-oar  tranefers.— An  ordinance  re- 
quiring street-car  transfers  to  be  issued  and 
delivered  within  the  street-car  from  which 
the  transfer  is  made,  and  received  only  in 


the  car  to  which  it  is  made,  and  forbidding 
any  person,  except  the  conductor  or  agent 
of  the  street-car  line,  to  give,  sell,  or  issue 
any  transfer  or  ticket  issued  for  passage  on 
any  street-car  or  line,  is  yalid:  Ex  parte  Lor- 
eusen,  128  Cal.  481;  79  Am.  St.  Rep.  47. 


504.  Penalty  for  overoharging. 

Sec.  504.  Every  violation  of  the  provisions  of  section  five  hundred  and  one, 
subjects  the  owner  or  owners  of  the  street  railroad  violating  the  same  to  a  for- 
feiture, to  the  person  unlawfully  charged  or  paying  more  than  is  herein  allowed 
to  be  charged,  of  the  sum  of  two  hundred  and  fifty  dollars  for  each  and  every 
instance  in  which  such  unlawful  charge  is  made  or  collected,  to  be  recovered 
by  Suit  in  any  court  of  competent  jurisdiction.  Such  cause  of  action  is  assign- 
able to  one  having  a  like  cause  of  action  in  his  own  right  against  the  same  de- 
fendant, and  an  action  may  be  maintained  by  the  assignee  in  his  own  name,  and 
several  such  causes  of  action  can  be  vested  in  such  assignee  and  united  in  the 
same  action.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

605.  To  provide  and  f umidi  passenger  tickets — ^Fenalty. 

Sec.  605.  Every  street  railroad  corporation  must  provide,  and  on  request 
furnish  to  all  persons  desiring  a  passage  on  its  cars,  any  required  quantity  of 
passenger  tickets  or  checks,  each  to  be  good  for  one  ride.  Any  corporation 
failing  to  provide  and  furnish  tickets  or  checks  to  any  person  desiring  to  pur- 
chase the  same,  at  not  exceeding  the  rate  hereinbefore  described,  shall  forfeit  to 
such  person  the  sum  of  two  hundred  dollars,  to  be  recovered  as  provided  in  the 
preceding  section;  provided,  that  the  provisions  of  this  section  shall  not  apply 
to  such  street  railroad  corporations  as  charge  but  five  cents  fare.  [Amend- 
ment, approved  March  13,  1883;  Statutes  and  Amendments  1883,  84;  took  effect 
immediately.] 

606.  Trial,  proof,  and  limitationr 

Sec.  606.    Upon  the  trial  of  an  action  for  any  of  the  sums  forfeited,  as  pro- 
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Tided  in  the  two  preceding  sections,  proof  that  the  person  demanding  or  receiv- 
ing the  money  as  fare,  or  for  the  sale  of  the  ticket  or  check,  was  at  the  time  of 
making  the  demand  or  receiving  the  money,  engaged  in  an  ofl&ce  of  the  corpo- 
ration, or  vehicle  belonging  to  the  corporation,  shall  be  prima  facie  evidence 
that  such  person  was  the  agent,  servant,  or  employee  of  the  corporation,  to 
receive  the  money  and  give  the  ticket  or  check  mentioned.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  213;  took  effect  July  1,  1874.] 

607.  City  or  town  to  reserve  certain  rights. 

Sec.  507.  In  every  grant  to  construct  street  railroads,  the  right  to  grade, 
sewer,  pave,  macadamize,  or  otherwise  improve,  alter,  or  repair  the  streets  or 
highways,  is  reserved  to  the  municipality,  and  cannot  be  alienated  or  impaired; 
such  work  to  be  done  so  as  to  obstrupt  the  railroad  as  little  as  possible;  and, 
if  required,  the  owner  of  such  railroad  must  shift  its  rails  so  as  to  avoid  the 
obstructions  made  thereby.  [Commissioners^  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901. J 

508.  License  to  be  paid  to  city  or  town. 

Sec.  508.  Each  street  railroad  corporation  must  pay  to  the  authorities  of  the 
city,  town,  county,  or  city  and  county,  as  a  license  upon  each  car,  such  sum  as 
the  authorities  may  fix,  not  exceeding  fifty  dollars  per  annum  in  the  city  of  San 
Francisco,  nor  more  than  twenty-five  dollars  per  annum  in  other  cities  or  towns. 
Where  any  street  railroad  connects  or  runs  through  two  or  more  cities  or  towns, 
a  proportionate  or  equal  share  of  such  license  tax  must  be  paid  to  each  of  the 
cities  or  towns;  and  no  such  license  tax  is  due  the  county  authorities  where  the 
same  is  paid  to  any  city  or  town  authority. 

Licenses:  See  Pol.  Code,  sec.  8356  et  seq. 

509.  Track  for  grading  purposes. 

Sec.  509.  The  right  to  lay  down  a  track  for  grading  purposes,  and  maintain 
the  same  for  a  period  not  to  exceed  three  years,  may  be  granted  by  the  cor- 
porate authorities  of  any  city  or  town,  or  city  and  county,  or  supervisors  of  any 
city  or  county,  but  no  such  track  must  remain  more  than  three  years  upon  any 
one  street;  and  it  must  be  laid  level  with  the  street,  and  must  be  operated  under 
such  restrictions  as  not  to  interfere  with  the  use  of  the  street  by  the  public. 
The  corporate  authorities  of  any  city  or  town,  or  city  and  county,  may  grant 
the  right  to  use  steam  or  any  other  motive  power  in  propelling  the  cars  used  on 
such  grading  track,  when  public  convenience  or  utility  demands  it,  but  the 
reasons  therefor  must  be  set  forth  in  the  ordinance,  and  the  right  to  rescind  the 
ordinance  at  any  time  reserved. 

filO.  What  provisions  of  title  m  are  applicable  to  street  railroads. 

Sec.  510.  Street  railroads  are  governed  by  the  provisions  of  title  III  of  this 
part,  so  far  as  they  are  applicable,  unless  such  railroads  ore  therein  specially 
excepted.  [Amendment,  approved  March  30,  1874;  Amendments  18'f3-74,  214; 
took  effect  July  1,  1874.] 

See  sec.  454  et  seq.    For   consolidation  of      sec.  473;  Market  St.  Ry.  Co.  v.  Hellman,  109 
street  railway  companies,  see  ante,  note  to      Cal.  571. 
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511.  Title  applicable  to  natural  persons  alike  with  corporations. 

Sec.  511.  When  a  street  railroad  is  constructed,  owned,  or-operated  by  any 
natural  person,  this  title  is  applicable  to  such  person  in  like  zoanner  as  it  is 
•applicable  to  corporations* 

TITLE  Y. 

WAGON  ROAD  CORPORATIONS. 

Sec.  512.  Wagon  roads,  how  must  be  laid  out. 

6ec.  513.  Survey  and  map  to  be  filed  and  approved  by  enpeirisors. 

Sec  514.  Tolls,  etc.,  to  be  collected— Penalty  for  taking  nnlawfol  tolls. 

Sec.  515.  Ko  tolls  to  be  charged  on  highways  or  public  roads. 

Sec  516.  Bates  of  toU  to  be  posted  at  gate. 

Sec  517.  ToU  gatherer  m|iy  detain  persons  until  they  pay  toll.  ' 

Sec  518.  ToU  gatherer  not  to  detain  any  person,  yehicle  or  animal  unreasonably. 

Sec.  510.  Persons  avoiding  tolls  to  pay  five  dollars. 

Sec.  520.  Penalties  for  trespasses  on  property  of  corporation. 

Sec  521.  When  capital  invested  is  repaid,  tolls  to  be  reduced,  etc 

Sec  522w  May  mortgage  and  hypothecate  corporate  property. 

Sec  523.  This  title  applies  to  natural  persons  as  weU  as  corporations. 

Sec  521.  Franchises  for  construction  of  paths  and  roads  for  horseless  vehicles. 

512.  Wagon  roads,  how  must  be  laid  out. 

Sec.  51^.  Where  a  corporation  is  formed  for  the  construction  and  mainte- 
nance of  a  wagon  road^  the  road  must  be  laid  out  as  follows: 

Three  commissioners  must  act  in  conjunction  with  the  surveyor  of  the  cor- 
poration^ two  to  be  appointed  by  the  board  of  supervisors  of  the  county  through 
which  the  road  is  to  run,  and  one  by  the  corporation,  who  must  lay  out  the 
proposed  road,  and  report  their  proceedings,  together  with  the  map  of  the  road 
to  the  supervisors,  as  provided  in  the  succeeding  section.  [Amendment,,  ap- 
proved March  30,  1874;  Amendments  1873-74,  214;  took  effect  July  1,  1874.] 

Turnpike  corporationB:  See  5  Thompson  L.  G.  R.  Co.  v.  S.  &  (X  R.  R.  Co.,  15  Cal. 

i>u  Corporations,  sees.  5904-5042.  680.    Although  the  act  for  the  formation  of 

Wai^n  road  corporations,  incorpora-  plank  and  turnpike  road  companies  denom- 
Hon  of:  Sees.  291-294.  Such  corporations  iuates  companies  which  may  be  formed  uu- 
can  hold  only  such  real  estate  as  the  pur-  der  its  provisions  "joint  stock  companies," 
poses  of  the  corporation  require:  Coleman  v.  still  the  act  shows  that  they  are  corpora- 
San  Rafael  T.  Road  Co.,  49  Cal.  517;  and  tious:  Blanchard  v.  Kaull,  44  Cal.  4^. 
cannot  acquire  or  hold  lands  or  the  possess-  Turnpike  roads  are  highways,  distinguish- 
ory  right  thereto,  or  any  interest  therein,  able  from  highways  in  general  simply  in  the 
beyond  the  easement  or  right  of  way  over  manner  in  which  such  roads  are  constructed, 
the  same:  Wood  v.  Truckee  T.  Co.,  24  Cal.  lustead  of  being  made  at  the  public  expense 
474.  AU  the  interest  the  company  has  in  in  the  first  instance,  the  cost  of  construction 
the  road  is  the  right  to  collect  tolls  along  its  and  maintenance  is  defrayed  by  tolls  collect- 
line,  as  a  compensation  for  its  construction:  ed  from  travelers:  Commonwealth  v.  Wilkin- 
Wood  V.  Truckee  T.  Co.,  24  Cal.  474.  son,  16  Pick.  175;  26  Am.  Dec.  65;  Angell  on 

If  a  plank  and  turnpike  road  company  ef-  Highways,  sec.  9. 

feet  a  preliminary    organization,  adopt    a  Assignment  of  a  toll  road  franchise:  See 

code  of  by-laws,  and  in  good  faith  thereafter  Carter  v.  Meuli,  122  Cal.  367. 

act  as  a  corporation,  it  becomes  a  corpora-  Extension  of  corporate  existence:    See 

tion  de  facto,  and  its  right  to  its  franchise  People  ez  rel.  Waugh  v.  Auburn  etc.  Co., 

cannot  be  questioned  by  a  trespasser:  S.  &  122  Cal.  335. 

4(18.  Surrey  and  map  to  be  filed  and  approved  by  sapervison. 

Sec.  613.  When  the  route  is  surveyed  a  map  thereof  must  be  submitted  to 
and  filed  with  the  board  of  supervisors  of  each  county  through  or  into  which  the 
road  runs,  giving  its  general  course,  and  the  principal  points  to  or  by  which 
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it  runs,  and  its  width,  which  must  in  no  case  exceed  one  hundred  feet,  and  the 
supervisors  must  either  approve  or  reject  the  survey.  If  approved,  it  must  be 
entered  of  record  on  the  journal  of  the  board,  and  such  approval  authorizes  the 
use  of  all  public  lands  and  highways  over  which  the  survey  runs;  but  the  board 
of  supervisors  must  require  the  corporation,  at  its  own  expense,  and  the  corpora- 
tion must  so  change  and  open  the  highways  so  taken  and  used  as  to  make  the 
same  as  good  as  before  the  appropriation  thereof;  and  must  so  construct  all 
crossings  of  public  highways  over  and  by  its  road  and  toll  gates,  as  not  to  hinder 
or  obstruct  the  use  of  the  same.  [CommissionerB'  Amendment^  approved  March 
16,  1901;  took  effect  July  1,  1901.] 
See  infra,  sec.  515. 

614.  Tolls,  etc.,  to  be  ooUected— Penalty  for  takiiig  unlawful  tolls. 

Sec.  514.  All  wagon  road  corporations  may  bridge  or  keep  ferries  on  streams 
on  the  line  of  their  road,  and  must  do  all  things  necessary  to  keep  the  same  in 
repair.  They  may  take  such  tolls  only  on  their  roads,  ferriea,  or  bridges,  as  are 
fixed  by  the  board  of  supervisors  of  the  proper  county  through  which  the  road 
passes,  or  in  which  the  ferry  or  bridge  is  situate.  But  in  no  case  must  ihe  tolls 
be  more  than  sufficient  to  pay  fifteen  per  cent,  nor  less  than  ten  per  cent  per  an- 
num, on  the  cost  of  construction,  after  paying  for  repairs  and  other  expenses 
for  attending  to  the  roads,  bridges,  or  ferries.  If  tolls,  other  than  as  herein  pro* 
vided,  are  charged  or  demanded^  the  corporation  forfeits  its  franchisoi  and  must 
pay  to  the  party  so  charged  one  hundred  dollars  as  liquidated  damages.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Th«  right  to  collect  tolls  is  a  franchiM,  8  R.  I.  l&ii  People  v.  UshkiU  etc.  R.  Oo.,  27 

and  cauuot  be  exercised  except  it  be  granted  Barb.  452,  458;  People  y.  Hillsdale  &  C.  T. 

by  the  legislature,  or  some    branch  of   the  Co.,  28  Wend.  2&4;  People  v.  Plymoath  P. 

governmeut  vested  by  the  legialatore  with  R.  Co.,  32  Mich.  248;  Xomplke  Co.  v.  State, 

the  power  to  grant  the  franchise:  Bartram  3  Wall.  210;  State  v.  Royalston  T.  Co.,  11 

V.  Central  T.  Co.,  25  Cdl.  283.    The  legality  Vt.  431;    People   v.  Jackson  etc.    R.  Co..  9 

of  incorporation  cannot  be  inquired  into  in  Mich.  265. 

an  application  to  fix  rates:  Volcano  Canyon        Fizing  rates.— Supervisors  may  be  com- 

etc.  Co.  V.  Supervisors,  88  Cal.  C34.  pelled  to  fix  rates:  Volcano  Canyon  etc  Co. 

With  respect  to  the  keeping  of  the  road  in  v.  Supervisors,  88  Cal.  634. 
repair,  it  is  a  general  principle  that  if  a  turn-        Toll  on  bridge,  obtaining  consent  of  su- 

plke  company  omits  to  keep  its  voad  in  prop-  pervisors:  See  sec.  528,  ante, 
er  condition  to  be  used  by  the  puttlic,  it  is        Sale  of  franchise  under  execution:  See 

liable  to  have  it  declared  forfeited  at  the  sec.  388. 
suit  of  the  state:  State  v.  Pavrtuxet  T.  Co.,        Toll  roads:  Pol.  Code,  sec  2779  et  seq. 

615.  Ho  tolls  to  be  charged  on  highways  or  public  roads. 

Sec.  616.  When  any  highway  or  public  road  is  taken  and  used  by  any  wagon 
road  corporation  as  a  part  of  its  road^  the  corporation  must  not  place  a  toll  gate 
on  or  take  tolls  for  the  use  of  such  highway  or  public  road  by  teamsters^  trav- 
elers, drovers,  or  anyone  transporting  property  over  the  same. 

A  public  highway  as  a  toll  road.— Su-  State   y.  Hampton,  2   K.  H.  22;    Kood  ▼. 

pervisors  cannot  grant   the  right  to  collect  Woods,  05  Cal.  78.    See  Welsh  t.  Plumas 

toll  from  persons  traveling  on  the  highway,  Co.,  94  Cal.  368,  where  a  public   road  was 

they  having  no  authority  from  the  legisla-  taken  possession  of  by  a  turnpike  company, 

ture  so  to  do:  t,l  Dorado  Co.  y.  Davison,  30  All  toU  roads  are   public  highways,  the 

Cal.  520;  Blood  y.  Woods,  05  Cal.  78.    But  property  in  which  pertains  to  the  state;  and 

see  County  Government  Act  of  1808  (Stats,  the  state  may  allow  tolls  for  keeping  a  road 

1898,  p.  350),  and  Blood  v.  Carter,  112  Cal.  in  repair  as  well  as  for  building  a  road, 

561.  See  section  513,  as  to  right  of  corpora-  and  it  is  immaterial  that  the  result  may  be 

tion  to  use  highway,  and  duty  with  respect  to  take  away  a  previous  right  in  the  public 

thereto.    That  the  legislature  has  pQwer  to  to  pass  toll  free:  Blood  v.  McCarty,  112  Cal. 

authorize  a  turnpike  company  to  layout  their  561. 

road  upon  a  common   public  highway,  see  Vacation  of  a  public  highway  over  the 
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line  of  a  farmer  toll  road:  See  Carter  t.  thereof,  must  bo  preeumed  to  have  oon- 
Menli.  122  Ca).  307.  One  who  is  anthorized  strncted  the  road,  and,  if  he  did  not,  a  for- 
to  maintain  a  toll  road  over  a  vacated  high-  feitnre  cannot  be  declared  in  a  suit  to  re- 
way,  and  has  been  for  years  in  possession  cover  tolls:  Carter  t.  HeuU«  122  Cal.  867. 

616.  Sates  of  toll  to  be  posted  at  gate. 

Sec.  616.  The  corporation  must  aflBx  and  keep  up,  at  or  over  each  gate,  or 
in  some  conspicuous  place,  so  as  to  be  conveniently  read,  a  printed  list  showing, 
first,  the  date  when  the  franchise  or  privilege  under  which  the  right  to  collect 
tolls  is  claimed,  was  granted  and  the  term  of  duration  of  said  franchise;  second^ 
the  date  upon  which  rates  of  tolls  were  last  fixed  by  the  board  of  supervisors; 
and,  third,  the  rates  of  tolls  levied  and  demanded.  Failure  to  comply  with  the 
provisions  of  this  act  shall  work  an  immediate  forfeiture  of  franchise.  [Amend- 
ment, approved  February  14,  1901;  Stats.  1901,  p.  5;  took  effect  immediately.] 

617.  Toll  gatherer  may  detain  persons  until  they  pay  toll. 

Sec.  517.  Each  toll  gatherer  may  prevent  from  passing  through  his  gate 
any  person,  animal,  or  vehicle,  subject  to  toll,  until  the  toll  authorized  to  be 
collected  for  such  passing  has  been  paid.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

618.  Toll  gatherer  not  to  detain  any  person,  Tehicle  or  animal  unreasonably. 
Sec.  618.  Every  toll  gatherer  who,  at  any  gate,  unreasonably  hinders  or  de- 
lays any  traveler  or  passenger  or  any  vehicle  or  animal  liable  to  the  payment  of 
toll,  or  demands  or  receives  from  any  person  more  than  he  is  authorized  to  col- 
lect, for  each  offense,  forfeits  the  sum  of  twenty-five  dollars  to  the  person  ag- 
grieved. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

right  to  pass  toll  free:  Noryal  t.  Cornell,  16 
Johnp.  73:^Conkliu  y.  £lting,  2  Johns.  410. 
That  a  toll*  gatherer  is  not  Uable  for  a  mere 
mistake  in  exacting  an  illegal  toll,  see  Fox 
▼.  Francher,  66  Mich.  586.  If  the  wife  of  a 
toll  gatherer,  acting  as  his  agent,  collects  il- 
legal tolls,  he  will  be  Uable  therefor:  Mar- 
selis  T.  Seaman.  21  Barb.  319.  That  iUegal 
tolls  iuToluntarily  paid  may  be*recoTered 
back,  see  Newlaud  t.  Buncombe  etc.  Co.,  4 
Ired.  372;  Griffin  v.  Eouse»  18  Johns.  897^ 


Bxcessive  toll.— If  a  corporation  has  con- 
structed a  turnpike  road,  for  the  purpose  of 
eollecting  toll,  and  the  supervisors  have 
once  fixed  the  rates  of  toll,  a  person  who, 
as  the  agent  of  the  company,  demands  and 
receires  toU  is  a  **toll  gatherer"  within  the 
meaning  of  this  section,  eren  though  more 
than  a  year  has  elapsed  since  the  fixing  of 
the  rates:  Brown  t.  Rice,  61  Cal.  489.  Bee 
Cnlbertson  y.  Klnevan,  73  Gal.  68. 

A  penalty  for  unreasonably  delaying  trav- 
elers does  not  apply  to  persons  who  have  a 


619.  Persons  avoiding  tolls  to  pay  flye  dollars. 

Sec.  519.    Every  person  who,  ta  avoid  the  payment  of  the  legal  toll,  with 

his  team,  vehicle,  or  horse,  turns  out  of  a  wagon,  turnpike,  or  plank  road,  or 

passes  any  gate  thereon  on  ground  adjacent  thereto,  and  again  enters  upon  such 

road,  for  each  offense  forfeits  the  sum  of  five  dollars  to  the  corporation  injured. 

Evading  toll.— What  acts  amount  to  a  rie  T.  Co.,  18  Johns.  56;  Croton  etc.  Co.  v. 
fraudulent  evasion  of  toll,  see  Centre  T.  Co.  Rider,  1  Johns.  Ch.  611;  Rives  v.  Wood,  15 
T.  Vandusen,  10  Vt  197;  Carrier  v.  Schora-     S.  W.  Rep.  131. 

580.  Penalties  for  trespasses  on  property  of  corporation. 

Sec.  620.    Every  person  who: 

1.  Willfully  breaks,  cuts  down,  defaces,  or  injures  any  mile  stone  or  post  on 
any  wagon,  turnpike,  or  plank  road;  or, 

2.  Willfully  breaks  or  throws  down  any  gate  on  such  road;  or, 
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3.  Digs  up  or  injures  any  part  of  such  road  or  anything  thereunto  belonging; 
or, 

4.  Forcibly  olp  fraudulently  passes  any  gate  thereon  without  having  paid  the 
legal  toll; 

-r-For  each  offense  forfeits  to  the  corporation  injured  the  sum  of  twenty-five 

dollars,  in  addition  to  the  damages  resulting  from  his  wrongful  act. 

Forcibly  or  fraudulently  passing  toll-  Barb.  662;  Hammondsport  etc.  P.  Co.  ▼. 
gate:  See  AngeU  on  Highways,  sec.  858;  Bnindage,  13  How.  Ft.  448;  Gieen  Ht.  T. 
Bridgewater   &   U.  R.  Ck).   y.   Robbius.   22     Co.  v.  HemmiDgway,  2  Vt.  512. 

621.  When  capital  invested  is  repaid^  tolls  to  be  reduced^  etc. 

Sec.  521.  The  entire  revenue  from  the  road  shall  be  appropriated:  first,  to 
repayment  to  the  corporation  of  the  costs  of  its  construction,  together  with  the 
incidental  expenses  incurred  in  collecting  tolls  and  keeping  the  road  in  repair; 
and,  second,  to  the  payment  of  the  dividend  among  its  stockholders,  as  pro- 
vided in  section  five  hundred  and  fourteen.  When  the  repayment  of  the  cost 
of  construction  is  completed,  the  tolls  must  be  so  reduced  as  to  raise  no  more 
than  an  amount  sufficient  to  pay  said  dividend,  and  incidental  expenses^  and  to 
keep  the  road  in  good  repair.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  215;  took  effect  July  1,  1874.] 

522.  Kay  mortgi^e  and  hypothecate  corporate  property. 

Sec.  622.  The  corporation  may  mortgage  or  hypothecate  its  road  and  other 
property  for  funds  with  which  to  construct  or  repair  its  road,  but  no  mortgage 
or  hypothecation  is  valid  or  binding  unless  at  least  twenty-five  per  cent  of  the 
capital  stock  subscribed  has  been  paid  in  and  invested  in  the  construction  of  the 
road  and  appurtenances,  and  then  only  after  an  affirmative  vote  of  two-thirds  of 
the  capital  stock  subscribed.     [Commissioners'  Amendment,  approved  March  16, 

1901;  took  effect  July  1,  1901.] 

Mortgage  of  turnpike  company.— It  re-  levied  on  the  vote  of  a  majority  of  tiie 
quires  the  vote  of  two-thirds  of  the  stoek-  stockholders  to  paj  a  note  not  executed  un- 
holders  of  a  turnpike  company  to  enable  the  der  proper  authority,  the  fact  that  two- 
board  of  directors  to  morterage  the  property  thirds  of  the  stockholders  pay  the  assess- 
of  the  company,  and  if  without  such  vote  meut  does  not  prove  a  ratification:  Forbes  t. 
a  mortgage  is  given,  it  requires  a  two-thirds  San  Rafael  T.  Co.,  60  Cal.  340^ 
vote  to  ratify  it.    Where   an  assessment  is 

623.  This  title  applies  to  natural  persons  as  weU  as  corporations. 

Sec.  633.    When  a  wagon,  turnpike/  or  plank  road  is  constructed,  owned,  or 

operated  by  any  natural  person,  this  title  is  applicable  to  such  person  in  like 

manner  as  it  is  applicable  to  corporations. 

Individuala  owning  toll  roads.— As  an  cannot  become  a  corporation    de  facto    by 

illustration    of    toll    roads    constructed    or  assuming  the  name  of  a  toll  road  company: 

owned  by  individuals,  see  Bartram  v.  Cen-  People  v.  Volcano  Canyon  etc.  Co.,  100  Cal. 

tral  T.  Co.,  25  Cal.  288;  Mahan  v.  San  Ra-  87. 
fael  T.  Road  Co.,  49  Cal.  269.    An  individual 

6SS4.  Franchises  for  construction  of  paths  and  roads  for  horseless  vehicles. 

Sec.  524.  The  legislative  or  other  body  to  whom  is  intrusted  the  government 
of  any  county,  city  and  county,  city,  or  town,  may,  under  such  regulations,  re- 
strictions, and  limitations  as  it  may  provide,  subject  to  existing  laws,  grant  fran- 
chises for  the  construction  of  paths  and  roads,  either  on  the  surface,  elevated, 
or  depressed,  on,  over,  across,  or  under  the  streets  and  public  highways  of  any 
fiuch  county,  city,  or  town,  for  the  use  of  bicycles,  tricycles,  motorcycles,  and 
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other  like  horseless  vehicles,  for  a  term  not  exceeding  fifty  years.  In  incor- 
porated cities  no  franchise  must  he  granted  for  the  purpose  herein  expressed, 
unless  the  consent  in  writing  of  the  owners  of  a  majority  of  the  frontage  upon 
the  road  or  street  along  which  said  path  or  road  is  sought  to  be  constructed, 
is  first  had  and  obtained,  and  filed  with  such  legislative  or  governing  body. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

'  Thin  section  is  a  codification  of  the  statute      for  horseless  vehicles:    See  Stats.  1897,  p. 
of  1S97,  providing  for  franchises  for  roads      191. 


TITLE  VI. 

BRIDGE,  FERRY,  WHARF,  CHUTE,  AND  PIER  CORPORATIONS. 

Sec.  528.  Corporation  to  obtain  license  from  supervisors. 

Sec.  529.  In  what  contingencies  corporate  existence  ceases. 

Sec.  530.  President  and  secretary  to  make  annual  report  and  what  to  contain. 

Sec.  531.  This  title  to  apply  to  natural  persons  alike  with  corporations. 

628.  Corporation  to  obtain  license  from  sapervison. 

Sec.  528.  No  corporation  must  construct,  or  take  tolls  on,  a  bridge,  ferry, 
wharf,  chute,  or  pier  until  authority  is  granted  therefor  by  the  supervisors,  or 
other  goyeming  body  having  authority  in  that  behalf.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Ferry  license.—For  an  extended  consid-  must  show  a  compliance  on  his  part  with 
eration  of  the  nature  of  franchises  for  erect-  the  statutory  requirements:  Finch  v.  Te- 
ing  toll  bridges,  and  of  the  rights  conferred  hama  Co.,  29  Cal.  453.  Neglecting  to  renew 
thereby,  see  Fall  v.  Sutter,  21  Cal.  237;  Nor-  will  entitle  another  to  procure  a  license:  Tar- 
ns V.  Farmers'  etc.  T.  Co.,  6  Cal.  590;  65  tar  v.  Finch,  9  Cal.  276. 
Am.  Dec.  535.  That  supervisors  have  pow-  Free  bridges  may  be  established  without 
er  to  grant  fair  licenses,  see  Finch  v.  Te-  license  if  not  within  a  mile  of  a  licensed 
hama  Co.,  29  Cal.  453;  Henshaw  v.  Butte  Co.,  bridge:  Norris  v  Farmers'  etc.  T.  Co.,  0  Cal. 
19  Cal.  150;  Waugh  t.  Chauncey,  13  Cal.  11;  590;  65  Am.  Dec.  535. 
Thomas  t.  Armstrong,  7  Cal.  280.  And  Tolls:  See  preceding  title,  sec.  512  et  seq. 
their  action  in  granting  such  a  license  Where  an  act  authorizes  the  construction  of 
is  not  reviewable  by  certiorari  except  for  a  toll  bridge  and  the  collection  of  such  tolls 
excess  or  want  of  jurisdictiou:  Henshaw  as  the  supervisors  shall  fix,  with  a  proviso 
T.  Butte  Co.,  19  Cal.  150.  That  a  new  that  the  legislature  may  modify  or  change 
bridge  may  be  located  within  a  mile  the  rates,  the  board  of  supervisors  may  al- 
of  an  old  bridge,  where  public  convenience  ter  the  rates  which  they  have  once  fixed, 
requires  it,  see  Waugh  v.  Chauncey,  13  Cal.  subject  to  the  supervisory  control  of  the 
11;  Fall  V.  Sutter  Co.,  21  Cal.  237;  Norris  v.  legislature:  Stanislaus  Bridge  Co.  v.  Horsley, 
Farmers'  etc.  T.  Co.,  6  Cal.  590;  65  Am.  Dec.  46  Cal.  108. 

5:i5.   But  a  free  bridge    cannot    be  estab-  Ferrsrman's  liability  as  a  carrier.— That 

linhcd  within  a  mile  of  a  licensed    bridge:  a  ferryman  is  a  common  carrier,  upon  whom 

Korris  V.  Farmers'  etc.  T.  Co.,  6  Cal.  590;  is  imposed  the  duties  and  liabilities  of  that 

65  Ara.  Dec.  535.  character,  see  May  v.  Hanson,  5  Cal.  360; 

Benewal  of  feny  Ucense.— The  right  to  GR  Am.  Dec.  135;  Griffith  v.  Cane,  22  Cal. 

the  renewal  is  not  lost  by  the  incompetency  534;  83  Am.  Dec.  82;  Polk  v.  Cdffln,  9  Cal. 

or  refusal    of    the   supervisors:    Chard   v.  56. 

Sto]ie,^7  Cal.  117.    One  who  claims  a  renew-  Public  ferries    and    toll  bridges:    See 

al  as  a  matter  of   right  under   the  statute  Pol.  Code,  sec.  2843  et  seq. 

1S88.  In  what  contingencies  corporate  existence  ceases. 
Sec.  529.    Every  such  corporation  ceases  to  be  a  body  corporate: 
1.  If,  within  six  months  from  filing  its  articles  of  incorporation,  it  has  not 
obtained  snch  anthority  from  the  board  of  supervisors,  or  other  governing  body 
baling  authority  in  that  behalf;  and  if,  within  one  year  thereafter,  it  has  not 
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commenced  the  construction  of  the  bridge,  wharf,  chute,  or  pier,  and  actually 
expended  thereon  at  least  ten  per  cent  of  the  capital  stock  of  the  corporation; 

2.  If,  within  three  years  from  filing  the  articles  of  incorporation,  the  bridge, 
wharf,  chute,  or  pier  is  not  completed; 

3.  If,  when  the  bridge,  wharf,  chute,  or  pier  of  the  corporation  is  destroyed, 
it  is  not  reconstructed  and  ready  for  use  withiA  three  years  thereafter; 

4.  If  the  ferry  of  any  such  corporation  is  not  in  running  order  within  three 
months  after  authority  is  obtained  to  establish  it,  or  if  at  any  time  thereafter 
it  ceases  for  a  like  term  consecutively  to  perfoim  the  duties  imposed  by  law. 
[Commissioners*  Amendment,  approved  March  16,  1901;  took  eflEect  July  1, 

1901.] 

* 

630.  President  and  secretary  to  make  annual  report,  and  what  to  contain. 

Sec.  630.  The  president  and  secretary  of  every  bridge,  ferry,  wharf,  chute, 
or  pier  corporation  must  annually,  under  oath,  report  to  the  board  of  supervisors, 
or  other  governing  body  having  authority  in  that  behalf,  of  the  county  in  which 
the  articles  of  incorporation  are  filed: 

1.  The  cost  of  constructing  and  providing  all  necessary  appendages  and  ap- 
purtenances for  its  bridge,  ferry,  wharf,  chute,  or  pier; 

2.  The  amount  of  all  moneys  expended  thereon,  since  its  construction,  for 
repairs  and  incidental  expenses; 

3.  The  amount  of  its  capital  stock,  how  much  paid  in,  and  how  much  ac- 
tually expended  thereof; 

4.  The  amount  received  during  the  year  for  tolls,  and  from  all  other  sources, 
stating  each  separately; 

6.  The  amount  of  dividends  made,  and  the  indebtedness  of  the  corporation, 
specifying  for  what  it  was  incurred; 

6.  Such  other  facts  and  particulars  respecting  the  business  of  the  corporation 
as  the  board  of  supervisors  or  other  governing  body  having  authority  in  that 
behalf  may  require. 

This  report  the  president  and  secretary  must  cause  to  be  published  for  four 
weeks  in  a  daily  newspaper,  published  nearest  the  bridge,  ferry,  wharf,  pier,  or 
chute,  if  required  by  order  of  the  board  of  supervisors  or  other  governing  body 
having  authority  in  that  behalf.  A  failure  to  make  such  report  subjects  the 
corporation  to  a  penalty  of  two  hundred  dollars,  and  for  every  week  permitted 
to  elapse  after  such  failure  an  additional  penalty  of  fifty  dollars,  payable  in  each 
case  to  the  county  from  which  the  authority  of  the  corporation  was  derived. 
All  such  cases  must  be  reported  by  the  board  of  supervisors,  or  other  governing 
body  having  authority  in  that  behalf,  to  the  district  attorney  or  city  attorney, 
who  must  commence  an  action  therefor.  [Commissioners'  Amendment,  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

« 

631.  This  title  to  apply  to  natural  persons  alike  with  corporations. 

Sec.  531.  When  a  bridge,  ferry,  wharf,  chute,  or  pier  is  constructed,  oper- 
ated, or  owned  by  a  natural  person,  this  title  is  applicable  to  such  person  in 
like  manner  as  it  is  applicable  to  corporations. 

Public  ferries    and    toll  bridges:    Pol.        Wharves,  chutes,  and  pisrs:  Pol.  Code^ 
Code,  sec.  2843  et  fieq.  sec.  2906  et  seq. 
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TITLE   VIL 

TELEGRAPH  AND  TELEPHONE  CORPORATIONS. 

Sec.  536.  May  QBe  li^ht  of  way  aloDir  waters,  roads,  and  highways. 

Sec.  537.  Liability  for  damaging  telegraph  or  telephone  property. 

Sec  538b  Penalty  for  willfully  or  maliciously  injuring  telegraph  or  telephone  property. 

Sec.  569.  Conditions  on  which  damage  to  snbaqneons  cable  may  be  recovered. 

Sec.  540.  May  dispose  of  certain  rights. 

Sec.  541.  Uniform  rates  of  charges.    [Repealed.] 

S36.  Kay  use  right  of  way  along  waten,  roads  and  higliways. 

Sec.  536.  Telegraph  corporationB  may  construct  lines  of  telegraph  along 
and  upon  any  public  road  or  highway,  along  or  across  any  of  the  waters  or 
lands  within  this  state,  and  may  erect  poles,  posts,  piers,  or  abutments  for  sup- 
porting the  insulators,  wires,  and  other  necessary  fixtures  of  their  lines,  in  such 
manner  and  at  such  points  as  not  to  incommode  the  public  use  of  the  road  or 
highway,  or  interrupt  the  navigation  of  the  waters. 


For  an  act  to  facilitate  telegraphic  com- 
munication between  America  and  Asia,  ap- 
proved February  13.  1874:  Stats.  1873-74, 
97. 

Telegraph  companies  are  common  car- 
riers: See  sec.  2207  et  seq.,  post,  and  note. 

Poles  and  wires  In  streets.— When  the 
fee  iu  the  bed  of  a  street  or  highway  is  in 
the  abutting  land  owner,  the  planting  of 
telegraph  or  telephone  poles  therein  is  an 
additional  servitude  for  which  the  owner 
is  entitled  to  compensation,  of  which  he 
cannot  be  dopriTed  by  statute:  Chesapeake 
etc.  Tel.  Co.  v.  Mackenzie,  74  Md.  36;  28 
Am.  St.  Rep.  219;  NicoU  v.  New  York  etc. 
Tel.  Co.,  e2  N.  J.  L.  733;  72  Am.  St.  Rep. 


066.  Compare  Cater  v.  Northwestern  T^l. 
Co.,  60  Minn.  539;  51  Am.  St.  Rep.  CS43; 
Pierce  v.  Drew,  136  Mass.  75;  49  Am.  Rep, 
7.  However,  concurrent  legislative  and  mu- 
nicipal authority  granted  to  a  telephone 
company  to  erect  its  poles  and  suspend  its 
wires  iu  and  orer  the  streets  of  a  city  will 
protect  it  from  being  treated  as  a  trespasser, 
and  its  works  from  being  declared  a  nui- 
sance: Southern  Bell  Tel.  Co.  y.  Francis,  109 
Ala.  224;  55  Am.  St.  Rep.  930.  For  a  fur- 
ther discusffion  of  this  subject,  see  note,  28 
Am.  St.  Rep.  229-236. 

On  the  law  of  the  telephone,  see  note 
10  Am.  St  Rep.  128-136. 


537.  Liability  for  damaging  telegraph  or  telephone  property. 

Sec.  537.  Any  person  who  injures  or  destroys,  through  want  of  proper  care, 
any  necessary  or  useful  fixture  of  any  telegraph  or  telephone  corporation,  is  liable 
to  the  corporation  for  all  damages  sustained  thereby.  Any  yessel  which^  by 
dragging  its  anchor,  or  otherwise,  breaks,  injures,  or  destroys  the  subaqueous 
cable  of  a  telegraph  or  telephone  corporation,  subjects  its  owner  to  the  damages 
hereinbefore  specified.  [Conmiissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1, 1901.] 

538.  Penalty  for  willfully  or  maliciously  injuring  telegraph  or  telephone  prop- 
.  erty. 

Sec.  538.  Any  person  who  willfully  and  maliciously  does  any  injuiy  to  any 
telegraph  or  .telephone  property,  mentioned  in  the  preceding  section,  is  liable 
to  the  corporation  for  one  hundred  times  the  amount  of  actual  damages  sus- 
tained thereby,  to  be  recovered  in  any  court  of  competent  jurisdiction.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

539.  Conditions  on  which  damage  to  subaqueous  cable  may  be  recovered. 

Sec.  539.  No  telegraph  or  telephone  corporation  can  recover  damages  for 
the  breaking  or  injuring  of  any  subaqueous  telegraph  or  telephone  cable,  unless 
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§§  540-548  Civil  Code.  .  [Div.  I,  Part  IV, 

Buch  corporation  has  previously  erected  on  either  bank  of  the  waters  under  which 
the  cable  is  placed,  a  monument,  indicating  the  place  where  the  cable  lies,  and 
publishes  for  one  month  in  §ome  newspaper  most  likely  to  give  notice  to  navi- 
gators, a  notice  giving  a  description  and  the  purpose  of  the  monuments,  and  the 
general  course,  landings,  and  termini  of  the  cable.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

640.  Kay  dispose  of  certain  rights. 

Sec.  540.  Any  telegraph  or  telephone  corporation  may  at  any  time,  with  the 
consent  of  the  persons  holding  two-thirds  of  the  issued  stock  of  the  corpora- 
tion, sell,  lease,  assign,  transfer,  or  convey  any  rights,  privileges,  franchisee,  or 
property  of  the  corporation,  except  its  corporate  franchise.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

641.  TTniform  rates  of  charges. 

[Section  541  was  repealed  March  30, 1874;  Amendments  1873-74,  216;  in  ef- 
fect July  1,  1874.] 

TITLE  YIIL 

WATER  AND  CANAL  CORPORATIONS. 

Bee.  548.  Corporation  may  obtain  contract  to  supply  city  or  town» 

8ec.  540.  Duties  of  water  corporations. 

Sec.  550.  Kight  to  use  streets,  ways,  alleys,  and  roads.    [Repealed.] 

Bee.  551.  To  build  and  keep  bridges  in  repair. 

Sec  552.  Eight  to  water  to  irrigate  lands  sold  by  water  or  irrigating  company. 

548.  Corporation  may  obtain  contract  to  supply  city  or  town. 

Sec.  648.  No  corporation  formed  to  supply  any  city,  city  and  county,  or  town 
with  water  must  do  so  unless  previously  authorized  by  an  ordinance  of  the 
authorities  thereof,  or  unless  it  is  done  in  conformity  with  a  contract  entered 
into  between  the  city,  city  and  county,  or  town  and  the  corporation.  Contracts 
BO  made  are  valid  and  binding  in  law,  but  do  not  take  from  the  city,  city  and 
county,  or  town  the  right  to  regulate  the  rates  for  water,  nor  must  any  exclusive 
right  be  granted.  No  contract  or  grant  must  be  made  for  a  term  exceeding 
fifty  years. 

.    stats.  1852,  p.  171,  sec.  2.  and  that   defendant   might   take    water  to 

Water  rlglits:  See  sec.  1410  et  seq.  sprinkle  the  sti-eets:  Los  Angeles  W.  Co.  v. 

Corporation  supplying  water  to  cities.  Los  Angeles,  55  Cal.  176^ 

A  corporation,  or  an  iudiTidual  who  obtains  For  decisions  relating  to  the  Spring  Valley 

from  the  authorities  of  a  city  permission  to  Water  Works,  created  under  the  act  of  1858, 

lay  pipes    iu  the  streets    for  the    sale    of  and  the  new  constitution,  see  Spring  Valley 

water,  is  obliged  to  sell  to  all  who  tender  W.  W.  v.  San  Francisco,  52  Cal.  Ill;  Spring 

the  rate  fixed  therefor:  McCrary  v.  Beaudry,  Valley  W.  W.  v.  Bryant,  52  Cal.  132;   Sau 

G7  Cal.  120.    Here  the  defendant  laid  pipes  Francisco  v.  Spring  VaUey  W.  W.,  53  Cal. 

for  his  own  use,  and  for  those  of  "the  billy  60fi,  and  infra. 

section  of  said  city"  of  Los  Angeles.    Under  Duty  to  furnish  water  to  prisons,  hos- 

the  constitution  of  1879,  article  XIV,  the  pitals,  poorhouses,  and  schools  at  reasouable 

plaintiff,  one  of  the  residents  of  that  dis-  rates,  and  for  the  extinguishment  of  fire?, 

trict    was,  in  the  above  case,  held  entitled  flushing  of  sewers,  and  watering  of  parks 

to  a  right  to  water  on  paying  therefor.  free:  See  Spring  Valley  W.  W.  v.  San  Fran- 

Where  the  defendant,  owning  waterworks,  Cisco,  52  Cal.  Ill;  San  Diego  W.  Co.  v.  San 

leased  them  to  the  plaintiff  on  the  condition  Diego,  59  Cal.  517;  and  the  relieving  of  the 

that     water    for    domestic    purposes    only  Spring  Valley  Water  Works  from  the  duty 

should  be  taken  from  them,  it  was  held  the  to  furnish  water  free  for  any  purpose:  See 

plaintiff  had  no  right  to  the  surplus  water.  Spring  Valley  W.  W.  v.  Supervisors,  61  Cal. 
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3;  San  Frandaco  etc.  Factory  t.  Brickwedel, 
60  Cal.  166;  Sprinir  Valley  W.  W.  v.  San 
Francisco,  dn  Cal.  18. 

Contract  with  city  for  the  pnrchase  by 
it  of  water  for  a  definite  period  ultra  yires: 
8au  Diego  W.  Co.  ▼.  San  Diego,  G9  Cal.  517. 

Sight  to  lay  pipes  in  atreeta:  See  the 
constitntional  provisions  in  regard  to  fixing 
water  rates,  and  the  right  to  lay  pipes  in 
streets  of  cities  or  towns  construed  in  Peo- 
ple T.  Stephens,  62  Cal.  209;  Woodland  t. 
Stephens,  02  Cal.  2S0. 

Water  rates.— Ah  to  the  power  of  boards 
of  supervisors  to  fix  rates  under  the  new 
constitution,  anything  in  any  statute  to  the 
contrary,  see  San  Fraudsco  etc.  Factory  y. 
Brickwedel,  60  Cal.  166.  The  commission 
for  fixing  water  rates  provided  for  by  the 
act  under  whidi  the  Spring  Valley  Water 
Works  was  originally  incorporated  was  su- 
perseded by  the  new  constitution  and  the 
act  of  1861  passed  in  pursuance  thereof,  so 
that  mandamus  will  not  lie  to  compel  the 
appointment  of  a  new  commissioner  in  the 
place  of  one  deceased:  Spring  Valley  W.  W. 
▼.  San  Fraudsco,  61  Cal.  3. 

Sixing  water  rates  is  not  a  judidal  act, 
and  a  writ  of  prohibition  will  not  lie  to  re- 
strain the  supervisors  from  performing  that 
duty:  Spring  Valley  W,  W.  v.  Bartlett,  63 
Cal.  216. 

Injunction  will  not  lie  to  prerent  the  su- 
pervisors from  fixing  the  water  rates  of  the 
Spring  Valley  Water  Works.  The  mode  of 
80  doing  provided  by  the  new  constitution  is 
valid:  Spring  Valley  W.  W.  v.  Bartiett,  8 
Saw.  565. 

An  ordinance  fixing  water  rates  to  be  col- 
lected by  water  company  supplying  water 
to  inhabitants  of  a  dty  must  allow  a  just 
and  reasonable  compensation  to  company 
for  property  used  and  services  furnished: 
San  Diego  Water  Co.  v.  Sau  Diego,  118  Cal. 
550;  02  Am.  St.  Rep.  261;  and  if  the  ordi- 
nance allow  no  compensation  it  is  invalid — 
being  a  taking  for  public  use  without  just 
compensation,  and  the  act  of  fixing  rates  is 


not  a  Judidal  proceeding,  and  the  courts 
have  jurisdiction  to  review  the  action  of 
governing  body  of  a  munidpal  corporation 
in  fixing  water  rates:  San  Diego  Water  Co. 
V.  San  Diego,  118  Cal.  560;  62  Am.  St.  Rep. 
261.  That  the  provisions  of  section  1  of 
article  XIV  of  state  constitution  is  not  op- 
posed to  the  constitution  of  the  United  States: 
San  Diego  Water  Co.  v.  San  Diego,  118  Cal. 
556;  62  Am.  St.  Rep.  261.  That  the  gov- 
erniug  body  must  not  act  arbitrarily  and 
without  investigation,  and  the  rate  must  be 
based  on  actual  present  valuation  of  plant, 
and  company  is  entitled  to  a  net  compeusa- 
tion  at  least  equal  to  the  lowest  current 
rate  of  interest  on  the  basic  value  of 
its  plant,  properly  ascertained:  San  Diego 
Water  Co.  v.  San  Diego,  118  Cal.  556; 
62  Am.  St.  Rep.  261;  and  see  case  gen- 
erally as  to  water  rates.  The  amount  of 
capital  stock  or  bonded  indebtedness  of 
water  company  are  immaterial  factors  in 
the  question  of  reasonableness  of  rates: 
Redlands     etc.    Water     Co.    v.    Redlands. 

121  Cal.  365.  See,  also,  Redlands  etc.  Co. 
V.  Redlands,  121  Cal.  812.  A  taxpayer  is 
not  an  interested  party  within  meaning  of 
section  1  of  article  XIV  of  the  constitution, 
and  if  the  municipal  board  fail  to  fix  water 
rates  in  the  month  of  February,  but  fix  same 
prior  to  July  1st,  he  has  no  interest  which 
can  sustain  subsequent  action  by  him  to 
remove  board:  Fitch  v.  Board  of  Supervisors, 

122  Cal.  266;  and  prosecution  must  be  in 
name  of  people:  Fitch  v.  Board  of  Supervis- 
ors, 122  Cal.  285;  see,  also,  as  to  validity  of 
ordinance  fixing  water  rates  passed  subse- 
quent to  month  of  February,  and  prior  to 
July  1st,  Fitch  y.  Board  of  Supervisors,  122 
Cal.  285. 

Exercising  right  of  eminent  domain 
exists  only  in  cases  of  real  necessity;  other 
waterworks  cannot  be  condemned  simply  be- 
cause it  would  be  a  great  convenience  to 
have  them  in  supplying  a  large  city:  Spring 
Valley  W.  W.  v.  San  Mateo  W.  W.,  64  Cal. 
123. 


549.  Bnties  of  water  corporations. 

Sec.  549.  All  corporations  formed  to  supply  water  to  cities  or  towns  must 
furnish  pure  fresh  water  to  the  inhabitants  thereof,  for  family  uses,  so  long 
as  the  supply  permits,  at  reasonable  rates  and  without  distinction  of  persons, 
upon  proper  demand  therefor;  and  must  furnish  water  to  the  extent  of  their 
means,  in  case  of  fire  or  other  great  necessity,  free  of  charge.  The  board  of 
supervisors,  or  the  proper  city  or  town  authorities,  may  prescribe  proper  rules 
relating  to  the  delivery  of  water,  liot  inconsistent  with  the  laws  of  the  state. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

Stats.  1858,  p.  219,  sec.  4.  Sheward  v.  Citizens'  Water  Co.,  90  Cal.  685; 

See  McFadden  v.  Board  of  Supervisors,  74  San  Diego  Water  Co.  v.  San  Diego,  118  Cal. 

Cal.  571;    People  v.  Stephens^  62    Cal.  209;  556;  62  Am.  St.  Rep.  261;  Redlands  etc.  Co. 

Jacohs  V.  Board  of  Supervisors,  100  Cal.  121;  v.  Redlands,  121  Cal.  365. 
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§§  650-552  Civil  Codb.  [Div.  I,  Part  IV, 

650.  Bight  to  use  streets,  ways,  alleys^  and  roads. 

[Section  550  was  repealed  by  act  approved  March  16^  1901;  Oommissioners' 
Amendment;  took  effect  July  1,  1901.] 

Stats.  1868,  p.  220,  sec.  5. 

651.  To  build  and  keep  bridges  in  repair. 

Sec.  551.     No  canal,  flume,  or  other  appliance  for  the  conducting  of  water 

must  be  so  laid,  constructed,  or  maintained  as  to  obstruct  any  public  highway; 

and  every  person  or  corporation  owning,  maintaining,  operating,  or  using  any 

such  canal,  flume,  or  appliance,  crossing  or  running  along  any  public  highway, 

must  construct,  maintain,  and  keep  in  repair  such  bridges  across  the  same  as 

may  be  necessary  to  the  safe  and  convenient  use  of  such  highway  by  the  public; 

and  on  failure  so  to  do,  the  board  of  supervisors  of  the  county  may  construct 

or  repair  such  bridge  or  bridges,  and  recover  of  such  person  or  corporation  the 

amount  of  the  expenditure  made  in  so  doing.     [Commissioners*  Amendment, 

approved  March  16,  1901;  took  effect  July  1,  1901.] 

Stats.  1862,  p.  541,  sec.  4.  Keeping  works  in  repair:  See  sabject 

See  Couuty  of  Fresno  t.  Fowler  etc.  Co.,     discassed  iu  note  to  sec.  1410. 
68  Cal.  359. 

552.  Bight  to  water  to  irrigate  lands  sold  by  water  or  irrigating  company. 

Sec.  552.     Whenever  any  corporation,  organized  under  the  laws  of  this  state, 

furnishes  water  to  irrigate  lands  which  said  corporation  has  sold,  the  right  to 

the  flow  and  use  of  said  water  is  and  shall  remain  a  perpetual  easement  to  the 

land  so  sold,  at  such  rates  and  terms  as  may  be  established  by  said  corporation 

in  pursuance  of  law.    And  whenever  any  person  who  is  cultivating  land  on  the 

line  and  within  the  flow  of  any  ditch  owned  by  such  corporation,  has  been 

furnished  water  by  it  with  which  to  irrigate  his  land,  such  person  shall  be 

entitled  to  the  continued  use  of  said  water,  upon  the  same  terms  as  those  who 

have  purchased  their  land  of  the  corporation.     [New  section,  approved  April  3, 

1876;  Amendments  1875-76,  77;  took  effect  from  passage.] 

It  is  not  only  the  duty  of  an  irrigation  Southside  Irr.  Co.,  112  Cal.  426.    See  Price 

company  to  continue  the  supply  of  water  to  v.  Riyerside  etc.  Co.,  56  Cal.  431. 

lands  it  has   sold,  but  to  furnish  water  to  Mandamus  to  compel  irrigation  company 

those  within  the  flow  and  on  the  Une  of  its  J?  ^^l^l^o^p^i^^Aoit  ^^^^^^  ^'  ^^^^^^^    ^"' 

ditch  who  are  cultivating  land  that  has  been  ^'  7i^„i„  ^'  ..,^     *        x      .      .u 

be  established  by  the  corporation:  MernU  v.     ^^^^  q^^    ^go  CaL  7lT  ^-^  *«  -«»"• 

TITLE  IX 

HOMESTEAD  CORPORATIONS. 

Sec.  557.    Time  of  corporate  existence. 

Sec.  558.    By-laws  to  specify  time  for  and  amount  of  payment  of  installments,  etc.^ 

By-laws  to  be  furnished  any  member  on  demand. 
Sec.  559.    AdT<ertisement  and  sale  of  delinquent  and  forfeited  shares. 
Sec.  560.    May  borrow  and  loan  funds. 

Sec.  561.    Minor  children,  wards,  and  married  women  may  own  stock. 
Sec.  562.    Forfeiture  for  speculating  In  or  owning  lands  exceeding  two  hundred  thoa- 

sand  dollars. 
Sec.  563.    When  corporation  is  terminated,  and  how. 
Sec.  564,    Payment  of  premiums. 
Sec.  565.    Annual  report  to  be  published. 
6ec.  566.    Publication  iu  certain  cases.' 
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Title  IX.]  Homestead  Corporations.  §§557-561 

067.  Time  of  corporate  ezifltence. 

Sec.  557.  Corporations  organized  for  the  purpose  of  acquiring  lands  in  large 
tracts,  payiilg  ofE  encumbrances  thereon,  improving  and  subdividing  them  into 
homestead  lots  or  parcels,  and  distributing  them  among  the  shareholders,  and 
for  the  accumulation  of  a  fund  for  such  purposes,  are  known  as  homestead  cor- 
porations, and  must  not  have  a  corporate  existence  for  a  longer  period  than  ten 
years. 

558.  By-laws  to  specify  time  and  amount  of  payment  of  installments,  etc.-i^By- 
laws  to  be  furnished  any  member  on  demand. 
Sec.  558.  Such  corporations  must  specify  in  their  by-laws  the  times  when 
the  installments  of  the  capital  stock  are  payable,  the  amount  thereof,  and  the 
fines,  penalties,  or  forfeitures  incurred  in  case  of  default.  A  printed  copy  of 
the  articles  of  incorporation  and  by-laws  must  be  furnished  to  any  shareholder 
on  demand. 

569.  Advertisement  and  sale  of  delinquent  and  forfeited  shares. 

Sec.  559.  Whenever  any  shares  of  stock  are  declared  forfeited,  by  resolution 
of  the  board  of  directors,  the  directors  may  advertise  the  same  for  sale,  giving 
the  name  of  the  subscriber  and  the  number  of  shares,  by  notice  of  not  less  than 
three  weeks,  published  at  least  once  a  week  in  a  newspaper  of  general  circula- 
tion in  the  city,  town^  or  county  where  the  principal  place  of  business  of  such 
corporation  is  located^  Such  sale  must  be  made  at  auction,  under  the  direction 
of  the  secretary  of  the  company.  The  corporation  may  be  a  bidder,  and  the 
shares  must  be  disposed  of  to  the  highest  bidder  for  cash.  No  defect,  infor- 
mality, or  irregularity  in  the  proceedings  respecting  the  sale  invalidates  it,  if 
notice  is  given  as  herein  provided.  After  the  sale  is  made,  the  secretary  must, 
on  receipt  of  the  purchase  money,  transfer  to  the  purchaser  the  shares  sold,  and 
after  deducting  from  the  proceeds  of  such  sale  all  installments  then  due,  and 
all  expenses  and  charges  of  sale,  must  hold  the  residue  subject  to  the  order  of 
the  delinquent  subscriber. 

560.  Kay  borrow  and  loan  funds. 

Sec.  560.  Homestead  corporations  may  borrow  money  for  the  purposes  of 
the  corporation,  not  exceeding  at  any  one  time  one-fourth  of  the  aggregate 
amount  of  the  shares  or  parts  of  shares  actually  paid  in,  and  the  income  thereof; 
no  greater  rate  of  interest  must  be  paid  therefor  than  twelve  per  cent  per  annum. 
For  the  purpose  of  completing  the  purchase  of  lands  intended  to  be  divided 
and  distributed,  they  may  borrow  on  the  security  of  their  shares  on  the  land 
thus  purchased,  or  that  owned  by  the  corporation  at  the  time  of  procuring  the 
loan,  any  sum  of  money  which,  together  with  the  interest  contracted  to  become 
due  thereon,  will  not  exceed  ninety  per  cent  of  the  unpaid  amount  subscribed 
by  the  shareholders;  but  no  loan  must  be  made  to  the  corporation  for  a  term 
extending  beyond  that  of  its  existence. 

561.  Kinor  children,  wards,  and  married  women  may  own  stock. 

Sec.  561.  Such  shares  of  stock  in  homestead  corporations  as  may  be  acquired 
by  children,  the  cost  of  which,  and  the  deposits  and  assessments  on  which,  are 
paid  from  the  personal  earnings  of  the  children,  or  with  gifts  from  persons  other 
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than  their  male  parents,  may  be  taken  and  held  for  them  by  their  parents  or 
guardians.  Married  women  may  hold  such  shares  as  they  acquire  with  their 
personal  earnings,  or  those  of  their  children,  voluntarily  bestowed  therefor,- or 
from  property  bequeathed  or  given  to  them  by  persons  other  than  their  hus- 
bands. 

662.  Forfeiture  for  speculatinfi:  in  or  owning  lands  exceeding  two  hundred  thou-^ 
sand  dollars. 

S^c.  662.  Homestead  corporations  must  not  purchase  and  sell,  or  otherwise 
acquire  and  dispose  of,  real  property,  or  any  interest  therein,  or  any  personal 
property,  for  the  sole  purpose  of  speculation  or  profit.  Nor  must  any  such 
corporation  at  any  one  time  own  or  hold,  in  trust  or  otherwise,  for  its  purposes^ 
real  property,  or  any  interest  therein,  which  in  the  aggregate  exceeds  in  cash 
value  the  sum  of  two  hundred  thousand  dollars.  For  any  violation  of  the  pro- 
visions of  this  section  corporations  forfeit  their  corporate  rights  and  powers. 
On  the  application  of  any  citizen  to  a  court  of  competent  jurisdiction,  such  for- 
feiture may  be  adjudged,  and  the  judgment  carries  with  it  costs  of  the  proceed- 
ings. 

663.  When  corporation  is  terminated,  and  how. 

Sec.  563.  Except  for  the  purpose  of  winding  up  and  settling  its  affairs,  every 
homestead  corporation  must  terminate  at  the  expiration  of  the  time  fixed  for  its 
existence  in  the  articles  of  incorporation,  or  when  dissolved  as  provided  in  this 
part.  No  dividend  of  funds  must  be  made  on  termination  of  its  corporate 
existence  until  its  debts  and  liabilities  aie  paid;  and  upon  the  final  settlement 
of  the  affairs  of  the  corporation,  or  upon  the  termination  of  its  corporate  exist- 
ence, the  directors,  in  such  manner  as  they  may  determine,  must  divide  its 
property  among  its  shareholders  in  proportion  to  their  respective  interests,  or, 
upon  the  application  of  a  majority  in  interest  of  the  stockholders,  must  sell  and 
dispose  of  any  or  all  of  the  real  estate  of  the  corporation  upon  such  terms  as 
may  be  most  conducive  to  the  interests  of  all  the  stockholders^  and  must  convey 
the  same  to  the  purchaser,  and  distribute  the  proceeds  among  the  shareholders, 
or  may  at  any  time,  when  best  for  the  interests  of  all  the  shareholders,  cause  the 
lands  of  the  corporation  to  be  subdivided  into  lots  and  distributed,  by  sale  for 
premiums,  at  auction  or  otherwise,  among  the  shareholders. 

664.  Payment  of  premiums.' 

Sec.  664.  Such  premiums  on  lots  may  be  made  payable  at  the  time  they  are 
bid  off,  and,  if  not  so  paid  on  any  lot  of  land,  the  directors  may  immediately 
offer  the  same  for  sale  again.  If  made  payable  at  a  future  day,  and  any  share- 
holder fails  to  pay  his  bid  on.  the  day. the  same  is  made  due  and  payable,  the 
directors  may  advertise  and  sell  the  shares  of  stock  representing  the  lots  of 
land  on  which  the  premiums  remain  unpaid,  in  the  manner  provided  in  the 
by-laws  for  the  sale  of  shares  on  account  of  delinquent  installments  and  prcf- 
miums. 

665.  Annual  report  to  be  published. 

Sec.  565.  The  actual  financial  condition  of  all  homestead  corporations  must, 
by  the  directors  thereof,  be  published  annually  in  the  [a]  newspaper  published 

202 


Title  X.]  Savings  and  Loan  Corporations.  §§  566,  571 

at  the  principal  place  of  business  of  the  corporation,  for  four  weeks,  if  pub- 
lished in  a  weekly,  and  two  weeks,  if  published  in  a  daily.  The  statement 
must  be  made  up  to  the  end  of  each  year,  and  must  be  Terified  by  the  oath  of 
the  president  and  secretary,  showing  the  items  of  property  and  liabilities. 

666.  Publication  in  certain  cases. 

Sec.  666.  In  any  case  in  which  a  publication  is  required,  and  no  newspapet 
is  published  at  the  principal  place  of  business,  the  publication  may  be  made  in 
a  paper  published  in  an  adjoining  county. 


TITLE  X. 

SAVINGS  AND  LOAN  CORPORATIONS. 

Sec.  571.    May  loao  money— On  what  terms,  how,  and  to  whom,  and  how  long. 

Sec.  572.    Capital  stock,  and  rights  and  privileges  thereof.  * 

Sec.  573.  No  diTideuds,  except  from  snrplns  profits— To  contract  no  liahility,  except  for 
deposits. 

Sec.  574.  Property  which  may  be  owned  by  corporations,  and  how  disposed  of— Restric- 
tions in  purchases  as  proyided  above. 

Sec.  575.    Harried  women  and  minors  may  own  stock  in  their  own  right. 

Sec  576.    May  issue  transferable  certificates  of  deposit— Special  certificates. 

Sec.  577.    To  provide  reserve  fnnd  for  the  payment  of  losses. 

Sec.  578.    Prohibition  on  director  and  officer,  and  what  vacates  office. 

Sec.  579.    Definition  of  phrase  "create  debts." 

Sec.  560.  Returns  to  be  made  to  bank  commissioner— Notices  to  be  given  of  unclaimed 
deposits. 

671.  Hay  loan  money  on  wliat  terms,  how,  and  to  whom,  and  how  long. 

Sec.  571.  Corporations  organized  for  the  purpose  of  accumulating  and  loan- 
ing the  funds  of  their  members,  stockholders,  and  depositors,  may  loan  and  invest 
the  funds  thereof,  receive  deposits  of  money,  loan,  invest,  and  collect  the  same, 
with  interest,  and  may  repay  depositors  with  or  without  interest.  •  No  such 
corporation  must  loan  money,  except  on  adequate  security  on  real  or  personal 
property,  and  such  loan  must  not  be  for  a  longer  period  than  ten  years.  [Amend- 
ment, became  a  law  imder  constitutional  provision  without  governor's  approval^ 
March  15,  1901;  Stats.  1901,  p. -295.] 

Stats.  1862,  p.  199,  sees.  4,  5;  1864-,  p.  luS,  gauized  and  conducted.    A  deposit  in  a  sav- 

Bec.  2.  iugs  bank  having  a  capital  stock  is  a  debt 

Banks  cannot  be  created  except  under  gen-  against  the  corporation,  when  not  otherwise 

eral  laws:  Cal.  Ooust.,  art.  XII,  sec.  5.    That  agreed  upon;  and  each  stockholder  is  liable 

associations  called  *'banks,"  formed  for  the  for  his  proportion  of  the  debt.    There  is  no 

purpose  of  receiving  deposits  aud  negotiat-  waiver  by  reason  of  an  unsigned  agreement 

iug  loans,  are  valid  as  long  as  they  do  not  printed  in  the  book  of  each  depositor,  nor 

issue  paper  to  circulate  as  money,  see  Bank  by  a  printed  release  of  liability  inserted  in 

of  Sonoma  v.  Fairbanks,  52  Cal.  190.    See,  the  signature  book,  to  which  no  special  sig- 

also,  Bank  of  Martinez  v.  Hemme  etc.  Co.,  nature  was  made  by  the  depositors:  Wells  v. 

105  Cal.  370.    The  name  of  the  corporation  Black,  117  Cal.  157t  59  Am.  St.  Rep.  162. 

need  not  express  its  character  as  a  savings  The  -power  to  *invest''  funds,  under  this 

and  loan  corporation:  Los  Angeles  v.  State  section,  includes  the  power  to  put  out  mouey 

Loan  etc.  Co.,  109  Cal.  396.    This    opiuion  so  as  to  produce  a  revenue,  either  by  loan 

contains  a  construction  of  the  provisions  of  or  by  purchase  of  stocks,  securities,  notes, 

this  title  and  a  description  of  the  two  sys-  or  any  iucome  producing  property:  Savings 

terns  upon  which  savings  banks  may  be  or-  Bank  v.  Barrett,  120  Cal.  413. 
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072.  Capital  stock,  and  rights  and  privileges  thereof. 

Sec.  572.  When  savings  and  loan  corporations  have  a  capital  stock  specified 
in  their  articles  of  incorporation,  certificates  of  the  ownership  of  shares  may 
be  issued;  and  the  rights  and  privileges  to  be  accorded  to,  and  the  obligations 
to  be  imposed  upon,  such  capital  stock,  as  distinct  from  those  of  depositors, 
must  be  fisced  and  defined,  either  in  the  articles  of  incorporation  or  in  the  by- 
laws. 

Stats.  1862,  p.  203,  sec.  17.  ly  incorporated:    People  t.  Perrin,  56  Cal. 

Validity  of  reincorporation  uuder  tlie     345. 
code  of  a  savings  bank,  recognized  as  valid- 


573.  No  dividends,  except  from  surplus  profits — To  contract  no  liability,  except 
for  deposits. 
Sec.  573.  The  directors  of  savings  and  loan  corporations  may,  at  such  times 
and  in  such  manner  as  the  by-laws  prescribe,  declare  ^nd  pay  dividends  of  so 
much  of  the  profits  of  the  corporation,  and  of  the  interest  arising  from  the 
capital  stock  and  deposits,  as  may  be  appropriated  for  that  purpose  under  the 
by-laws  or  under  their  agreements  with  depositors.  The  directors  must  not 
contract  any  debt  or  liability  against  the  corporation  for  any  purpose  whatever, 
except  for  deposits.  The  capital  stock  and  the  assets  of  the  corporation  are  a 
security  to  depositors 'and  stockholders,  depositors  having  the  priority  of  secu- 
rity over  the  stockholders,  but  the  by-laws  may  provide  that  the  same  security 
shall  extend  to  deposits  made  by  stockholders. 

Stats.  1870,  p.  130,  sec.  1;  1862,  p.  199,  law  authorize  thereby,  the  provision  giring 

«ecs.  10,  22.    That  a  savings  bank  organ-  depositors  who  were  not  stockholders  a  prior 

ized  under  the  act  Of  1867  cannot  pay,  as  claim  upon  the  assets  applies  to  such  bank 

•dividends  on  profits,  any  portion  of  interest  doing  a  commercial  business.    The  uucon- 

on  its  loans  that  has  not  accrued,  see  Peo*  stitutional  exemption  of  stockholders  from 

pie  V.  San  Francisco  Sav.  Union,  72  Cal.  199.  liability  under  the  act  of  1862  did  not  affect 

Depositors  preferred  to  Btockholdere.—  this  provision.    The  fact    that    the  act  of 

A  savings  bank  organized  under  the  banking  1853  for  the  incorporation  of  savings  banks 

-act  of  1862,  which  had  the  required  capital  contained  no  such  provision  does  not  render 

Btock  contemplated   by  the  amendment  of  the  fict  of    1862    unconstitutional,  and  its 

1864  was  authorized  by  those  amendments  general  and  unffonn  operation  is  not  affected 

to  engage  in  commercial  business;  but  the  because  it  authorizes  corporations  to  adopt 

•original   act  as  thus  amended  constituted  or  reject  the  provision:*  Murphy  V.  Pacific 

its  charter,  and  in  the  absence  of  the  by-  Bank,  119  Cal.  334. 

K74.  Property  which  may  be  owned  by  corporations  and  how  dispoaed  of — ^Ee- 
strictions  in  pnrohases  as  provided  above. 

Sec.  574.  Savings  and  loan  corporations  may  purchase^  hold  and  convey  real 
«nd  personal  property  as  follows: 

1.  The  lot  and  building  in  which  the  business  of  the  corporation  is  carried 
on,  the  cost  of  which  must  not  exceed  one  hundred  thousand  dollars;  except,  on 
a  vote  of  two-thirds  of  the  stockholders  the  corporation  may  increase  the  sum 
to  an  amount  not  exceeding  two  hundred  and  fifty  thousand  dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged  or  conveyed  to  it  in  trusty 
for  its  benefit  in  good  faith,  for  money  loaned  in  pursuance  of  the  regular  busi- 
ness of  the  corporation; 

3.  Such  as  may  have  been  purchased  at  sales  under  pledges,  mortgages  or 
deeds  of  trust  made  for  its  benefit,  for  money  so  loaned,  and  such  as  may  be 
conveyed  to  it  by  borrowers  in  satisfaction  and  discharge  of  loans  made  thereon; 

4.  No  such  corporation  must  purchase,  hold  or  convey  real  estate  in  any  other 
•case  or  for  any  other  purpose;  and  all  real  estate  described  in  subdivision  three 
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of  this  section  must  be  sold  by  the  corporation  within  ten  j-ears  after  the  title 
thereto  is  vested  in  it  by  purchase  or  otherwise; 

5.  No  such  corporation  must  purchase,  own,  or  sell  personal  property,  except 
such  as  may  be  requisite  for  its  immediate  accommodation  for  the  convenient 
transaction  of  its  business,  mortgages  on  real  estate,  bonds,  securities  or  evi« 
dences  of  indebtedness,  public  or  private,  gold  and  silver  bullion  and  United 
States  mint  certificates  of  ascertained  value  and  evidences  of  debt  issued  by  the. 
United  States; 

6.  No  such  corporation  must  purchase,  hold  or  convey  bonds,  securities  or 
evidences  of  indebtedness,  public  or  private,  except  bonds  of  the  United  States, 
of  the  state  of  California,  and  of  the  counties,  cities,  or  cities  and  counties,  or 
towns,  or  school  districts  of  the  state  of  California,  or  bonds  of  railroad  or  street 
railroad  corporations  owning  property  and  having  their  principal  place  of  busi- 
ness in  the  state  of  California,  unless  such  corporation  has  a  capital  stock  or  rp- 
served  fund  paid  in  of  not  less  than  one  hundred  thousand  dollars.  [Amend- 
ment,  approved  March  23,  1901;  Stats.  1901,  p.  659;  took  effect  immediately.] 

574.  Same. 

Sec.  574.  Savings  and  loan  corporations  may  purchase,  hold,  and  conVey 
real  and  personal  property,  as  follows: 

1.  The  lot  and  building  in  which  the  business  of  the  corporation  is  carried 
on,  the  cost  of  which  must  not  exceed  one  hundred  thousand  dollars;  except, 
on  a  vote  of  two-thirds  of  the  stockholders,  the  corporation  may  increase  the  sum 
to  an  amount  not  exceeding  two  hundred  and  fifty  thousand  dollars; 

2.  Such  as  may  have  been  mortgaged,  pledged,  or  conveyed  to  it  in  trust, 
for  its  benefit  in  good  faith,  for  money  loaned  in  pursuance  of  the  regular  busi* 
ness  of  the  corporation; 

3.  Sucli  as  may  have  been  purchased  at  sales  under  pledges,  mortgages,  or 
deeds  of  trust,  made  for  its  benefit,  for  money  so  loaned,  and  such  as  may  be 
conveyed  to  it  by  borrowers  in  satisfaction  and  discharge  of  loans  made  thereon; 

4.  No  such  corporation  must  purchase,  bold,  or  convey  real  estate  in  any  other 
case  or  for  any  other  purpose;  and  all  real  estate  described  in  subdivision  three 
of  this  section  must  be  sold  by  the  corporation  within  ten  years  after  the  title 
thereto  is  vested  in  it  by  purchase  or  otherwise; 

5.  No  such  corporation  must  purchase,  own,  or  sell  personal  property,  except 
such  as  may  be  requisite  for  its  immediate  accommodation,  for  the  convenient 
transaction  of  its  business,  mortgages  on  real  estate,  bonds,  securities,  or  evi- 
dences of  indebtedness,  public  or  private,  gold  and  silver  bullion,  and  United 
States  mint  certificates  of  ascertained  value,  and  evidences  of  debt  issued  bv  the 
United  States; 

6.  No  such  corporation  must  purchase,  hold,  or  convey  bonds,  securities,  or 

evidences  of  debt,  public  or  private,  except  bonds  of  the  United  States,  of  the 

state  of  California,  and  of  the  counties,  cities,  or  towns,  unless  such  corporation 

has  a  capital  stock  or  reserve  fund  paid  in,  of  not  less  than  three  hundred 

thousand  dollars.     [Commissioners*   Amendment,  approved  March  16,   1901; 

took  effect  July  1, 1901.] 
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576.  Married  women  and  minon  may  own  stock  in  their  own  right. 

Sec.  575.     Married  women  and  minors  may,  in  their  own  right,  make  and 
draw  deposits  and  draw  dividends,  and  give  valid  receipts  therefor. 
Stats.  1862,  p.  190,  sees.  14,  15;  1861,  p.  158,  sec.  4;  1870,  p.  132,  sees.  2,  3. 

076.  Hay  issue- transferable  certificates  of  deposit — Special  certificates. 

Sec.  576.  Savings  and  loan  corporations  may  issue  general  certificates  of 
deposit,  which. are  transferable,  as  in  other  cases,  by  indorsement  and  delivery; 
may  issue,  when  requested  by  the  depositor,  special  certificates,  acknowledging 
the  deposit  by  the  person  therein  named  of  a  specified  sum  of  money,  and 
expressly  providing  on  the  face  of  such  certificate  that  the  sum  so  deposited  and 
therein  named  may  be  transferred  only  on  the  books  of  the  corporation;  pay- 
ment thereafter  made  by  the  corporation  to  the  depositor  named  in  such  certifi- 
cate, or  to  his  assignee  named  upon  the  books  of  the  corporation,  or,  in  case  of 
death,  to  the  legal  representative  of  such  person,  of  the  sum  for  which  such 
special  certificate  was  issued,  discharges  the  corporation  from  all  further  liability 
on  account  of  the  money  so  paid. 

Stats.  1867-78,  p.  459,  sec.  1.  mine  the  character  of  the  bnsiuess  trane- 

The  fact  that  a  certificate  of  deposit  was  acted  by  the  bank:  Murphy  v.  I^acific  Bank, 

Issued  to  a  stockholder  of  a  savings  bank  119  Cal.  334. 

doing  a  commercial  business  does  not  deter- 

677.  To  provide  reserve  fund  for  the  payment  of  losses. 

Sec.  577.  Savings  and  loan  corporations  may  prescribe  by  their  by-laws  the 
time  and  conditions  on  which  repayment  is  to  be  made  to  depositors;  but  when- 
ever there  is  any  call  by  depositors  for  repajrment  of  a  greater  amount  than  the 
corporation  may  have  disposable  for  that  purpose,  the  directors  or  officers  thereof 
must  not  make  any  new  loans  or  investments  of  the  funds  of  the  depositors,  or 
of  the  earnings  thereof,  until  such  excess  of  call  has  ceased.  The  directors  of 
any  such  corporation  having  no  capital  stock  must  retain,  on  each  dividend  day, 
at  least  five  per  cent  of  the  net  profits  of  the  corporation,  to  constitute  a  reserve 
fund,  which  must  be  invested  in  the  same  manner  as  other  funds  of  the  corpora- 
tion, and  must  be  used  toward  paying  any  losses  which  the  corporation  may 
sustain  in  pursuing  its  lawful  business.  The  corporation  may  provide  by  its 
by-laws  for  the  disposal  of  any  excess  in  the  reserve  fund  over  one  hundred 
thousand  dollars,  and  the  final  disposal,  upon  the  dissolution  of  the  corporation, 
of  the  reserve  fund,  or  of  the  remainder  thereof,  after  payment  of  losses. 

Stats.  1862,  p.  201,  sec.  11;  1870,  pp.  523,  822. 

578.  Prohibition  on  director  and  officer,  and  what  vacates  office. 

Sec.  578.  No  director  or  officer  of  any  savings  and  loan  corporation  must, 
directly  or  indirectly,  for  himself  or  as  the  partner  or  agent  of  others,  borrow 
any  of  the  deposits  or  other  funds  of  such  corporation,  nor  must  he  become  an 
indorser  or  surety  for  loans  to  others,  nor  in  any  manner  be  obligor  for  moneys 
borrowed  of  or  loaned  by  such  corporation.  The  office  of  any  director  or  officer 
who  acts  in  contravention  of  the  provisions  of  this  section  immediately  there- 
upon becomes  vacant. 

For  construction  and  object  of  this  sec-  ground  of  illegality  of  consideration;  the 
tion,  see  Savings  Bank  of  San  Diego  v..  parties  are  not  in  pari  delicto,  and  the  stat- 
Burns,  104  Cal.  473.  The  loan  and  mort-  ute  was  not  designed  to  protect  the  bor- 
gage  giv«n  to  secure  it  are  not  void  or  un-  rower:  Savings  Bank  of  Sau  Diego  y.  Bums, 
enforceable    against    the    borrower  on  the     104  Cal.  473. 
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A    violation  of    this  section    cau    be     Brittan  v.  Oakland  Bank»  121  Cal.  282;  71 
^Tailed  of  only  at  the  iDstance  of  the  state:     Am.  St.  Rep.  58. 

579.  Definition  of  phrase  ^'create  debts.'^ 

Sec.  679.  Eeceiving  deposits,  issuing  certificates  of  deposit,  checks,  and  bills 
•Df  exchange,  and  the  like,  in  the  transaction  of  the  business  of  savings  and  loan 
corporations,  must  not  be  construed  to  be  the  creation  of  debts  within  the  mean- 
ing of  the  phrase  "create  debts,'*  in  section  three  hundred  and  nine. 

580.  Betnms  to  be  made  to  bank  commissioner — Notices  to  be  given  of  un- 
claimed deposits. 

Sec.  580.  The  president  of  every  savings  bank,  savings  and  loan  society,  and 
every  other  bank,  depository,  society,  or  institution  in  which  deposits  of  money 
sie  made,  whether  any  interest  or  dividend  is  paid,  or  agreed  to  be  paid,  thereon 
or  not,  must^  within  fifteen  days  after  the  first  day  of  January  of  every  odd- 
numbered  year,  return  to  the  board  of  bank  commissioners  a  sworn  statement 
showing  the  amount  placed  to  his  credit,  the  last  known  place  of  residence  or 
postoffice  address,  and  the  fact  of  death,  if  known  to  such  president,  of  every 
depositor  who  has  not  made  a  deposit  therein  or  withdrawn  therefrom  any  part 
pf  his  deposit,  or  any  part  of  the  interest  or  dividends  thereon,  for  a  period 
of  more  than  ten  years  next  preceding.  Such  president  must  give  notice  of 
these  deposits  in  one  or  more  newspapers  published  in  or  nearest  the  town, 
city,  or  city  and  county  where  such  bank,  society,  or  other  institution  is  situated 
or  has  its-  principal  place  of  business,  at  least  once  a  week  for  four  successive 
weeks,  the  cost  of  such  publication  to  be  paid  pro  rata  out  of  such  unclaimed 
deposits.  This  section  does  not  apply  to  any  deposit  made  by  or  in  the  name 
of  a  person  known  to  the  president  to  be  living,  and  which,  with  the  accumula- 
tion thereon,  is  less  than  fifty  dollars.  The  board  of  bank  commissioners  must 
incorporate  in  their  subsequent  report  each  return  made  to  them  as  provided 
in  this  section.  Any  president  of  either  of  the  institutions  mentioned  in  this 
section  who  neglects  or  refuses  to  make  the  sworn  statement  required  thereby 
is  guilty  of  a  misdemeanor.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

The  commissioners  say  that  this  sec-  ted  the  words  'or  secretarr,'  because  we  cod- 

tion  codifies  aod  consolidates  "the  Statute  ceive  it  to  be  necessary  to  impose  the  duty 

•of  18S^,  page  188,  aud  of  1897,  paf^e  27,  so  upon  a  single  officer,  so  that  it  cannot  be 

as  to  include  all  classes  of  depositories  with-  evaded  by  one  officer  on  the  claim  that  it 

in   one   section.    The   original   statute  ^ro-  is  equally  the  duty  of  the  other,  and  that 

Tided  that  the  report  should  be  made  by  he  had  supposed   that  the  other  had  per- 

the  president  or  secretary.    We  have  omit-  formed  or  would  perform  it.*' 


TITLE  XL 

MINING  CORPORATIONS. 

8ec.  584.  Purchase,  sale,  lease,  or  mortgage  must  be  ratified  by  two-thirds  of  the 
stockholders. 

Sec.  585.  Stock  must  stand  on  the  books  in  the  names  of  the  real  owners  or  their  trus- 
tees. 

Bee.  580i.    Transfer  agencies. 

Sec.  587.    Stock  issued  at  transfer  agencies. 

.Sec  567a.  Consolidation  of  mining  corporations. 
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Civil  Code. 


[Div.  I,  Part  IV, 


8ec.  888.    Books  and  balance  sheets  to  be   kept  by  secretary— Stockholder's  right  to  in- 
spect. 
Sec.  589.    Right  of  stockholder  to  visit  mine  with  expert. 

Sec.  590.    Liability  of  president  and  directors. 

684.  Fnrohase,  sale,  lease,  or  mortgage  must  be  ratified  by  two-tbirds  of  tbe 
stockholders. 

Sec.  684.  The  directors  of  a  mining  corporation  must  not  sell,  lease,  mort- 
gage, nor  otherwise  dispose  of  any  mining  ground  owned  or  held  by  the  corpora- 
tion, nor  purchase  any  additional  mining  ground,  unless  their  act  is  ratified  by 
the  holders  of  at  least  two-thirds  of  the  capital  stock  of  the  corporation  made 
either  in  writing,  signed  and  acknowledged  by  such  stockholders,  or  by  a  resolu- 
tion duly  passed  at  a  regularly  called  stockholders'  meeting.  The  certificate 
of  the  secretary  of  any  mining  corporation  reciting  such  ratification  at  a  stock- 
holders' meeting,  or  the  names  of  the  stockholders,  with  the  amount  of  stock 
held  by  each  and  the  total  stock  outstanding,  signed  and  acknowledged  by  him 
in  the  manner  provided  for  the  acknowledgment  of  conveyances  of  real  prop- 
erty, may  be  attached  to,  or  indorsed  upon,  any  deed,  mortgage,  conveyance, 
or  other  instrument  made  under  this  section  and  recorded  with  such  deed,  con- 
veyance, or  other  instrument,  and  the  recitals  contained  in  such  certificate, 
or  the  duly  recorded  copy  thereof,  are  prima  facie  evidence  of  their  truthfulness 
for  all  purposes  whatsoever.  No  one  except  a  stockholder  in  such  corporation 
must  be  permitted  to  urge  any  objection  to  the  acquisition  by  it  of  any  addi- 
tional ground  or  pther  property.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 


The  commiflslonen  recommended  that 
"the  Statutes  of  1880,  page  ISO,  as  amended 
1887,  page  96,  for  the  further  protection  of 
stockholders  of  mining  corporations,  be  codi- 
fied as  sections  five  hundred  and  eighty-four 
and  five  hundred  and  eighty-five."  The  rec- 
ommendation of  the  commissioners  was 
adopted  by  the  legislature:  See  Stats.  1901, 
377. 

The  constitutioiiality  of  the  original 
statute  was  upheld  in  Miles  v.  Woodward, 
115  Cal.  308. 

The  manner  in  which  real  estate  may 
be  transferred  by  a  corporation,  either  do- 
mestic or  foreign,  is  a  matter  within  the 
power  of  the  state  in  which  such  real  es- 
tate is  situated  to  regulate;  and  the  de- 
cisions of  the  supreme  court  of  California 
that  judgment  creditors  of  a  mining  corpo- 
ration may  question  the  yalidity  of  a  mort- 
gage given  by  the  corporation  on  the  ground 
that  it  was  not  ratified  by  the  stockholders, 
do  not  relate  to  any  question  of  commercial 
or  general  law,  but  are  local  in  their  effect 
and  binding  on  a  federal  court:  Williams  v. 
Gaylord,  102  Fed.  Rep.  372.  The  supreme 
court  of  that  state  having  construed  this 
statute  as  applying  to  foreign  as  well  as 
domestic  corporations  owning  mining  ground 
in  the  state,  such  construction  is  binding 
upon  the  federal  courts:  Williams  v.  Gay- 
lord,  102  Fed.  Rep.  372,  citing  McShane  v. 
Carter,  80  Cal.  310;  Milling  Co.  v.  Kennedy, 
81  Cal.  356,  362;  Mining  Co.  v.  Maginness, 
118  Cal.  131;  Johnson  v.  California  Lustral 
Co..  127  Cal.  283;  Miles  v.  Woodward,  115 
Cal.  308,  311. 
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This  act  does  not  dispense  with  a  resolu- 
tion of  the  board  of  directors:  Alta  etc 
Min.  Co.  V.  Alta  Placer  Min.  Co.,  78  Cal. 
629.  A  conveyance  not  ratified  as  herein 
provided  does  not  pass  title  to  the  grantee, 
and  will  not  sustain  an  action  of  ejectment 
by  the  grantee  against  third  parties  without 
title:  Pekin  etc.  Co.  v.  Kennedy,  81  Cal. 
356;  McShane  v.  Carter,  80  Cal.  310.  An 
agreement  in  form  of  a  lease,  but  really  for 
working  the  mine  on  shares,  is  not  witMn 
the  prohibition  of  the  section:  Hudepohl  v. 
Mining  and  Water  Co.,  80  Cal.  553.  The 
ratification  herein  prescribed  is  required  in 
the  case  of  purchase  by  the  corporation  only 
when  the  purchase  is  of  ground  "additional" 
to  that  which  it  already  owns.  Formal  as- 
sent of  stockholders  in  such  case  is  not  re- 
quired unless  it  affirmatively  appears  that 
the  corporation  already  has  mining  ground: 
Granite  Gold  Min.  Co.  ▼.  Maginness,  118 
Cal.  131. 

Foreign  corporations.— A  corporation  of 
another  state  holding  mining  ground  in  Cali- 
fornia is  governed  as  to  its  conveyance  or 
encumbrance  by  this  statute,  and  a  mort- 
gage thereon,  not  ratified  by  the  stockhold- 
ers as  prescribed,  is  void:  Williams  v.  Gold 
Hill  Min.  Co.,  96  Fed.  Rep.  454,  citing  Mc- 
Shane V.  Carter,  80  Cal.  310;  Milling  Co.  v. 
Kennedy,  81  Cal.  256;  Miles  v.  Woodward, 
115  Cal.  308.  The  case  of  A^Uiams  v.  Gold 
Hill  Min.  Co.,  96  Fed.  Rep.  454,  was  affirmed 
in  Williams  v.  Gaylord,  102  Fed.  Rep.  S72. 

Statute  applies  to  what  grround.— The 
statute  is  limited  in  its    operation    to  th» 

mining  ground*'  of  the  corporation  and  the 
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appnrteuauces  connected  therewith,  '  autl 
does  uot  apply  to  other  real  property  of  the 
corporation:  Johnson  v.  California  Lustral 
Co.,  127  Cal.  288.  See.  too.  Beecher  t.  Mill 
Co.,  45  Mich.  103.  The  Michigan  statute 
forbidding  mininir  corporations  from  alienat- 
Ing  any  part  of  their  '^mine  works,  real  es- 
tate, or  franchise,"  unless  authorized  by  a 
Tote  of  three-fifths  of  the  capital  stock,  is 
design fM]  to  prevent  only  such  alienation  as 
will  disable  a  corporation  from  conducting 
its  business  as  a  mining  company,  and  does 
not  apply  to  a  conveyance  of  nonmineral 
land  iu  another  county,  at  a  distance  from 
its  mining  property,  nor  to  the  sale  of  tim- 
ber therefrom:  Baggaley  v.  Pittsburg  etc. 
Co.,  90  Fed.  Rep.  636. 

Where  a  mining  corporation  purchases  a 
miniufT  claim,  formal  assent  of  the  stock- 
holdeni  is  not  required,  unless  it  aiBrm- 
atively  appears  that  the  corporation  already 
has  mining  ground,  and  that  the  purchase  is 
of  additional  **mining  ground";  and  where 
it  appears  that  a  conveyance  to  a  company 
at  the  time  of  its  organization  is  in  consid- 
eration of  the  issuance  of  stock  to  the  gran- 
tor, it  is  inferred  that  the  corporation  then 
owned  no  other  mining  ground,  and  that  the 
conveyance  is  valid  without  formal  action 


of  the  stockholders:  Granite  Gold  Min.  Co. 
V.  Maginness,  118  Cal.  131. 

As  to  what  is  "mining  ground"  within  the 
meaning  of  this  section,  see  Johnson  v.  Cali- 
fornia Lustral  Co.,  127  Cal.  283.  A  mort- 
gage on  ground  mined  for  lustral  or  paint- 
stone  is  a  mortgage  on  mining  ground:  John- 
son V.  California  Lustral  Co.,  127  Cal.  283. 

Batiflcation  of  invalid  mortgage.— 
Stockholders  have  no  power,  under  this 
statute,  to  ratify  an  attempted  mortgage  of 
the  mining  property  of  the  corporation, 
which  is  invalid  by  reason  of  a  want  of 
authorization  of  the  board  of  directors:  Cur- 
tin  V.  Salmon  River  etc.  Co.,  130  Cal.  345; 
80  Am.  St.  Rep.  000. 

Mortgagee  to  interested  director:  See 
Curtin  v.  Salmon  River  etc.  Co.,  130  Cal.  345. 

Under  the  Montana  statute  providing 
that  the  officers  of  a  mining  company  shall 
not  mortgage  its  property,  except  in  pursu- 
ance of  an  order  of  a  stockholders'  meet- 
ing convened  by  publication  of  notice,  etc., 
a  mortgage  executed  by  the  unanimous  or- 
der of  such  meeting  convened  without  ob- 
serving the  statute  is  not  void,  but  only  void- 
able: Campbell  v.  Argenta  etc.  Co.,  51  Fed. 
Rep.  1. 


886.  Stock  miut  itand  on  the  booki  in  the  names  of  the  real  owners  or  their 
trustees. 
Sec.  585.  All  the  stock  of  a  mining  corporation  must  stand  on  the  books 
thereof  in  the  names  of  the  real  owners  or  the  names  of  their  trustees.  In  every 
case  in  which  stock  stands  in  the  name  of  a  trustee^  the  party  for  whom  he  holds 
it  must  be  designated  upon  such  books  and  also  in  the  body  of  the  certificate  of 
such  stock.  Neither  the  corporation  nor  its  secretary  must  close  its  books  more 
than  two  days  prior  to  the  day  of  an  election.  [Commissioners'  Amendment^  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Sea  note  to  the  preceding  section.  for  the  reason,  as  stated  by  the  commission- 

Part  of  the  origrinal  statute  of  which     ers,  of  its  nnconstitutionality   as  declared 
this  section  is  a  codification  is  here  omitted,      in  Krause  v.  Durbrow,  127  Cal.  681. 

686.  Transfer  agencies. 

Sec.  586.  Any  corporation  organized  in  this  state  for  the  purpose  of  mining, 
or  carrying  on  mining  operations  in  or  without  this  state,  may  establish  and 
maintain  agencies  in  other  states  of  the  United  States,  for  the  transfer  and  issu- 
ing of  their  stock;  and  a  transfer  or  issue  of  the  same  at  any  such  transfer 
agency,  in  accordance  with  the  provisions  of  its  by-laws,  is  valid  and  binding 
as  fully  and  effectually  for  all  purposes  as  if  made  upon  the  books  of  such  cor- 
poration at  its  principal  office  within  this  state.  The  agencies  must  be  governed 
by  the  by-laws  and  the  directors  of  the  corporation. 

Stats.  1663-64,  p.  76,  sec.  2.   • 

587.  Stock  issued  at  transfer  agencies. 

Sec.  587.  All  stock  of  any  such  corporation,  issued  at  a  transfer  agency, 
must  be  signed  by  the  president  and  secretary  of  the  corporation,  and  counter- 
signed at  the  time  of  its  issue  by  the  agent  having  charge  of  the  transfer  agency, 
yo  stock  must  be  issued  at  a  transfer  agency  unless  the  certificate  of  stock,  in 
lieu  of  which  the  same  is  issued,  is  at  the  time  surrendered  for  cancellation. 
Civil  Code— 14  201) 


§§  687a,  588  Civil  Code.  [Div.  I,  Part  IV, 

Stats.  18G3-64.  p.  420,  secR.  1,  3.  of  the   majority  of  the  stock  is  not  stiffl- 

Petition  must  be  sigrned  by  a  majority     cient:  Cboilar  Min.  Co.  v.  Wilson,  G6  CaL 
of  the  shareholders;  signing  by  the  holders     374. 

887a.  Consolidation  of  mining  corporationB. 

Sec.  587a.  It  is  lawful  for  two  or  more  corporations  formed,  or  that  may 
hereafter  be  formed,  under  the  lawrf  of  this  state,  for  mining  purposes,  which  own 
or  possess  mining  claims  or  lands  adjoining  each  other,  or  lying  in  the  same 
vicinity,  to  consolidate  their  capital  stock,  debts,  property,  assets,  and  franchise, 
in  such  manner  and  upon  such  terms  as  may  be  agreed  upon  by  the  respective 
boards  of  directors  or  trustees  of  such  corporations  so  desiring  to  consolidate 
their  interests ;.  but  no  such  consolidation  must  take  place  without  the  written 
consent  of  the  stockholders  representing  two-thirds  of  the  capital  stock  of  each 
corporation,  and  no  such  consolidation  can,  in  any  way,  relieve  such  corporations, 
or  the  stockholders  thereof,  from  any  and  all  just  liabilities;  and  in  case  of 
such  consolidation,  due  notice  of  the  same  must  be  given,  by  advertising,  for  one 
month,  in  at  least  one  newspaper  in  the  county  where  the  said  mining  property 
is  situated,  if  there  is  one  published  therein,  and  also  in  one  newspaper  pub- 
lished in  the  county  where  the  principal  place  of  business  of  any  of  said  cor- 
porations is.  And  when  the  consolidation  is  completed,  a  certificate  thereof, 
containing  the  manner  and  terms  of  such  consolidation,  must  be  filed  in  the 
office  of  the  county  clerk  of  the  county  in  which  the  original  certificate  of  in- 
corporation of  each  of  said  corporations  is  filed,  and  a  copy  thereof  must  be 
filed  in  the  office  of  the  secretary  of  state;  such  certificate  must  be  sighed  by 
a  majority  of  each  board  of  trustees  or  directors  of  the  original  corporations, 
and  it  is  their  duty  to  call,  within  thirty  days  after  the  filing  of  such  certificate, 
a  meeting  of  the  stockholders  of  all  of  said  corporations  so  consolidated,  to  elect 
a  board  of  trustees  or  directors  for  the  consolidated  corporation,  for  the  year 
thence  next  ensuing;  and  to  cause  notice  of  the  time  and  place  fixed  for  such 
meeting  to  be  mailed  to  each  stockholder  of  each  of  such  corporations  at. his 
last  known  place  of  residence  or  business  at  least  ten  days  before  the  time 
fixed  for  such  meeting.  The  said  certificate  must  also  contain  all  the  require- 
ments prescribed  by  section  two  hundred  and  ninety.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  commissioners  say  that  this  "sec-  notes,  79  Am.  Dec.  421-428;  59  Am.  St.  Rep. 

tion  contains  substantially  the  matter  now  554-560. 

in  section  three  hundred  and  sixty-one."  Consolidation  of  railroad  corporations: 

Consolidation    of     corporations:     See  Sec.  473. 

588.  Books  and  balance  sheets  to  be  kept  by  secretary — Stockholders'  right  to 
inspect. 
Sec.  588.  It  is  the  duty  of  the  secretary  of  every  corporation  formed  for 
the  purpose  of  mining,  or  conducting  mining  in  California,,  to  keep  a  complete 
set  of  books  showing  all  receipts  and  expenditures  of  such  corporation,  the 
sources  of  such  receipts,  and  the  objects  of  such  expenditures,  and  also  all 
transfers  of  stock.  All  books  and  papers  must,  at  all  times  during  business 
hours,  be  open  to  the  inspection  of  any  stockholder.  He  is  entitled  to  be  ac- 
companied by  an  expert,  and  to  make  copies  or  extracts  from  any  such  books 
or  papers.  He  may,  at  reasonable  hours,  examine  such  mining  property,  ac- 
companied by  an  expert,  take  samples,  and  make  such  other  examination  as  he 
may  deem  necessary.    It  is  the  duty  of  the  directors,  on  the  second  Monday  of 
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each  and  every  mouthy  to  cause  to  be  made  an  itemized  account  or  balance  sheet 
for  the  previous  month,  embracing  a  full  and  complete  statement  of  all  dis- 
bursements and  receipts,  showing  from  what  sources  such  receipts  were  derived, 
and  to  whom  and  for  what  object  or  purpose  such  disbursements  or  payments 
were  made;  also' all  indebtedness. or  liabilities  incurred  or  existing  at  the  time, 
arid  for  what  the  same  were  incurred,  and  the  balance  of  money,  if  any,  on 
hand.  Such  account  or  balance  sheet  must  be  verified  under  oath  by  the  presi- 
dent and  secretary,  and  posted  in  some  conspicuous  place  in  the  office  of  the 
company.  It  is  the  duty  of  the  superintendent,  on  the  first  Monday  of  each 
month,  to  file  with  the  secretary  an  itemized  account,  verified  under  oath,  show- 
ing all  receipts  and  disbursements  made  by  him  for  the  previous  month,  and 
for  what  said  disbursements  were  made.  Such  account  must  also  contain  a  veri- 
fied statement  showing  the  number  of  men  employed  under  him,  and  for  what 
purpose,  and  the  rate  of  wages  paid  to  each.  He  must  attach  to  such  account 
a  full  and  complete  report,  under  oath,  of  the  work  done  in  said  mine,  the 
amount  of  ore  extracted,  from  what  part  of  mine  taken,  the  amount  sent  to 
mill  for  reduction,  its  assay  value,  the  amount  of  bullion  received,  the  amount 
of  bullion  shipped  to  the  office  of  the  company  or  elsewhere,  and  the  amount, 
it  any,  retained  by  the  superintendent.  It  is  his  duty  to  forward  to  the  office 
of  the  company  a  full  report,  under  oaTth,  of  all  discoveries  of  ores  or  mineral- 
bearing  quartz  made  in  said  mine,  whether  by  boring,  drifting,  sinking,  or  other- 
wise, together  with  the  assay  value  thereof.  All  accounts,  reports,  and  cor- 
respondence from  the  superintendent  must  be  kept  in  some  conspicuous  place 
in  the  office  of  said  company,  open  to  the  inspection  of  all  stockholders.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  Jidy  1,  1901.] 

See  sec.  590.  A    xninlng    corporation,    organiEed    to 

The  comxniflsioneni  recommeiLded  that  carry  on  mining  in  the  bed  of  the  Sacra- 

^Hhe    Statute   of     1873-74,    page     8S6,    as  mento  river  is  within  the  operation  of  thia 

amended  in  1860,  page  1^,  and  1897,  page  section,   and  the  fact    that  its  purpose  is 

38,  be '  codified  by  adding  three  new  sec-  feebly  prosecuted    and    the  work    done  is 

tious,  to  be  numbered    five    hundred  and  without  profit,  cannot  excuse  the  directors 

«ighty-eight,  five  hundred  and    eighty-nine,  from   posting  an  itemized  account  or  bal- 

and  five  hundred  and  ninety.*'    The  recom-  auce  sheet:  Ball  t.  Tolman,  119  Cftl.  858. 

mendation  of  the  commissioners  was  adopt-  Insuf^cient    proof    of    failure  to  post 

ed  by  the  legislature:  See  Stata.  1901,  pp.  superiutendent's  reports:  See  Miles  y.  Wood- 

378,  379.  ward.  115  Cal.  308. 

fi89.  Sight  of  stockholder  to  visit  mine  with  expert. 

Sec.  589.  Any  stockholder  of  a  corporation  formed  under  the  laws  of  this 
state  for  the  purpose  of  mining  is  entitled  to  visit,  accompanied  by  his  expert, 
and  examine  the  mine  or  mines  owned  by  such  corporation,  and  every  part 
thereof,  at  any  time  he  may  see  fit;  and  when  such  stockholder  applies  to  the 
president  of  such  corporation,  he  must  immediately  cause  the  secretary  thereof 
to  issue  and  deliver  to  such  applicant  an  order,  under  the  seal  of  the  corpora- 
tion, directed  to  the  superintendent,  commanding  him  to  show  and  exhibit  such 
parts  of  said  mine  or  mines  as  the  party  named  in  said  order  may  desire  to 
visit  and  examine.  It  is  the  duty  of  the  superintendent,  on  receiving  such  or- 
der, to  furnish  such  stockholder  every  facility  for  making  a  full  and  complete 
inspection  of  said  inine  or  mines,  and  of  the  workings  therein,  and  to  accom- 
pany said  stockholder  either  in  person,  or  to  furnish  some  person  familiar  with 
^id  mine  or  mines  to  accompany  him  in  his  visit  to  and  through  such  mine  or 
inines,  and  every  part  thereof.    If  the  superintendent  fails  to  obey  such  order, 
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such  stockholder  is  entitled  to  recover,  in  any  court  of  competent  jurisdiction, 
against  the  corporation,  the  sum  of  one  thousand  dollars,  and  traveling  expenses 
to  and  from  the  mine,  as  liquidated  damages,  together  with  costs  of  suit.  In 
such  case  of  such  refusal,  it  is  the  duty  of  the  directors  of  the  corporation  forth- 
with to  remove  the  officer  so  refusing,  and  thereafter  he  must  not  be  employed 
directly  or  indirectly  by  the  corporation,  nor  must  any  salary  be  paid  to  him. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  eflfect  July  1, 
1901.] 


See  note  to  precediug  section. 

The  MoxLtana  statute  which  authorizes 
a  court,  on  the  petition  of  a  person  inter- 
ested in  a  mining  claim  in  the  possession 
of  another,  to  order  an  inspection  or  surrey 


of  the  claim,  and  that  the  petitioner  shall 
have  free  access  thereto  for  such  purpose, 
is  constitutional:  Montana  Co.  y.  St.  Louis 
Min.  etc.  Co..  152  U.  S.  160. 


590.  Liability  of  president   and  directon. 

Sec.  690.  In  case  of  the  refusal  or  neglect  of  the  president  to  cause  to  be 
issued  by  the  secretary  the  order  mentioned  in  section  five  hundred  and  eighty- 
nine,  such  stockholder  is  entitled  to  recover  against  said  president  the  sum  of 
one  thousand  dollars  and  costs,  as  pro\'ided  in  the  last  section.  If  the  directors 
fail  to  have  the  reports  and  accounts  current  made  and  posted  as  provided  in 
section  five  hundred  and  eighty-eight,  they  are  liable,  either  severally  or  jointly, 
to  an  action  by  any  stockholder  complaining  thereof,  and  on  proof  of  such  re- 
fusal or  failure,  he  may  recover  judgment  for  actual  damages  sustained  by 
him,  with  costs  of  suit.  Each  of  such  defaulting  directors  is  also  liable  to  re- 
moval for  such  neglect.  [Commissioners*  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


See  note  to  section  588.  \ 

GomiiLissloiiers'  iLOte.-~"In  the  foregoing 
codification  the  proviso  in  section  one  of 
the  amendatory  act  of  18^,  limiting  its  pro- 
visions to  corporations  'whose  stock  is  listed 
and  offered  for  sale  at  public  exchange.'  is 
omitted  because  of  its  doubtful  constitu- 
tionality": See  Johnson  v.  Tautphaus,  127 
CrI.  605. 

The  statute  prescribes  a  determinate 
penalty  for  neglect  by  the  directors  to  per- 
form the  duty  imposed  upon  them,  and  is 
not  intended  to  give  compensation  to  a 
stockholder  for  the  actual  damage  done: 
Ball  V.  Tolman,  119  Cal.  358.  The  original 
statute  is  declared^  constitutional  in  Miles  v. 
Woodward,  115  Cal.  308.  But  see*  Johnson 
V.  Tautphaus.  127  Cal.  605. 

The  directors  of  a  corporation  organized 
to  carry  on  mining  in  the  bed  of  a  stream 
are  liable  to  the  statutory  penalty  for  not 
posting  an  itemized  account  or  balance 
sheet:  Ball  v.  Tolman.  119  Cal.  358. 

The  statute  is  both  remedial  and  penal: 
BaU  V.  Tolman,  119  Cal.  358;  Eyre  v.  Harmon, 
92  Cal.  580.  To  justify  the  recovery  of  liqui- 
dated damages  from  the  directors  ther'* 
must  be  willful  neglect  on  their  part:  Pall 
▼.  Tolman,  119  Cal.  358;  but  this  rule  does 


not  apply  where  there  is  an  entire  failure 
of  the  directors  to  comply  with  the  terms 
of  the  statute,  and  no  excuse  is  pleaded  or 
attempted  to  be  proved  except  ignorance  of 
the  statute:  Ball  v.  Tolman,  119  Cal.  358: 
nor  need  the  willfulness  of  the  failure  of 
the  directors  be  either  averred  or  proved: 
circumstances  of  exculpation  are  matters  of 
defense:  Miles  v.  Woodward,  115  Cal.  308. 

The  statute  is  mandatory  as  to  time  of 
posting  verified  account:  Schenck  v.  Band- 
man,  81  Cal.  231.  Tlie  directors  cannot 
avail  themselves  of  any  presumption  that 
their  duty  has  been  performed:  Schenck  v. 
Bandmnn,  81  Cnl.  231.  It  is  not  uecessaiy 
that  both  a  balance  sheet  and  itemized  ac- 
count be  posted:  Eyre  v.  Harmon,  92  Col. 
580  (general  summation  of  accounts  consti- 
tutes a  balance  sheet).  Directors  cannot 
evade  liability  for  failure  to  post  monthly 
reports  by  failure  to  have  an  office  for  the 
tran.saction  of  business:  Chapman  v.  Doray, 
89  Cal.  52.  Directors  are  not  liable  to  the 
penalty  for  each  failure  to  post  accounts: 
Loveland  v.  Gamer,  71  Cal.  541. 

The  facts  of  the  plaintiff's  bad  faith  and 
motives  of  revenge  in  bringing  the  action, 
and  that  he  had  knowledge  of  the  accounts, 
are  immaterial:  Ball  v.Tolmau,  119  Cal.  358, 
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TITLE  XIa. 

CORPORATIONS  FOR  THE  FORMATION  OF  CHAMBERS  OF 
COMMERCE,  BOARDS  OF  TRADE,  MECHANICS'  INSTI- 
TUTES, AND  OTHER  KINDRED  ASSOCIATIONS. 

Sec.  591.    Formation,  organization,   and  powers  of. 

Seo.  502.    Capital  stock  and  certificates  of. 

Sec.  592a.  Powers  which  may  be  conferred  on  the  trustees,  directors,  or  the  executiTe 

committee. 
Sec.  592b.  Power  to  acquire,  sell,  possess,  and  use  property. 
Sec.  502c.  The  by-laws. 

Sec.  592d.  Power  to  levy  and  collect  assessments. 
Sec.  592e.  Pre-existing  corporations  may  become  entitled  to  the  benefit  of  this  title. 

591.  Pormation,  organization,  and  powers  of. 

Sec.  591.  Corporations  for  the  fonnation  and  organization  of  chambers  of 
commerce,  boards  of  trade,  mechanics'  institutes,  and  other  associations  formed 
for  the  extension  and  promotion  of  trade  and  commerce,  or  the  advancement, 
protection,  and  improvement  of  the  mechanic  arts,  may  be  formed  by  twenty 
or  more  persons,  who  must  execute  and  file  articles  of  incorporation  as  pre- 
scribed in  chapter  1  of  title  I  of  part  IV  of  this  code.  Upon  receiving  from  the 
secretary  of  state  a  certificate  of  the  filing  with  him  of  a  certified  copy  of  its 
articles  of  incorporation,  ffuch  corporation  becomes  a  body  corporate,  and  by  its 
corporate  name  has  succession  for  the  period  limited  in  its  articles,  and  power: 
(1)  to  sue  and  be  sued  in  any  court;  (2)  to  make  and  use  a  common  seal,  and 
alter  it  at  pleasure;  (3)  to  lease,  purchase,  hold,  sell,  mortgage,  convey  in  trust, 
convey,  release  from  trust  or  mortgage,  such  real  and  personal  property  as 
hereinafter  provided;  (4)  to  elect  and  appoint  such  officers,  agents,  and  ser- 
vants as  the  business  of  the  corporation  may  require;  and  (5)  to  make  by-laws, 
not  inconsistent  with  the  laws  of  this  state,  providing  for  the  organization  of 
the  corporation  and  the  management  of  its  affairs.  No  corporation  formed  un- 
der this  title  must  engage  in  any  mercantile,  commercial,  or  mechanical  business. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

Sespectlng  this  title,  the  commissioners  Associations,'  and  to  consist  of  sections  five 

recommended    that  "the  Statute  of    1866,  hundred  and  ninety-one  to  five  hundred  and 

paire  4^,  as  amended  1868,  page  16,  and  ninety-two  e."    The  recommendation  of  the 

1885,  page  76,  respecting  chambers  of  com-  commisRioners   was   adopted   by   the   legis- 

merce,  be  codified,  to  be  preceded  by  a  title  lature:  See  Stats.  1901,  pp.  380,  381,  429. 

to  be  known  as  title  XIa,  followed  by  the  Jurisdictioii  of  courts  over  boards  of 

headline  'Corporations  for  the  Formation  of  trade,  boards  of  brokers,  etc.:  See  68  Am. 

Chambers  of  Commerce,  Boards  of  Trade,  St.  Rep.  860,  note. 
Mechanics*  Institutes,  and    Other    Kindred 

692.  Capital  stock  and  certiflcates  of. 

Sec.  692.  Every  corporation  formed  under  this  title  may  have  a  capital  stock 
and  issue  certificates  to  represent  the  shares  thereof,  if  the  articles  of  incorpora- 
tion contain  a  statement  of  the  amount  of  its  capital  stock  and  the  number  of 
shares  into  which  it  is  divided.  The  rights  and  privileges  to  be  accorded  to 
stockholders  are  distinct  from  those  to  be  accorded  to  members  at  large  of  the 
corporation,  and  the  obligations  to  be  imposed  upon  stockholders  in  the  same 
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relation  must  be  fixed  and  established  in  the  by-laws  of  the  corporation.     [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

592a.  Fowerg  which  may  be  conferred  on  the  trustees,  directors,  or  the  ezecu- 
tive  committee. 

Sec.  692a.  The  corporation  may  confer  upon  a  board  of  trustees  or  directors, 
or  upon  a  body  to  be  styled  the  executive  committee  of  the  corporation,  the 
right  to  exercise  all  or  any  of  the  corporate  powers,  if  the  articles  of  incorpora- 
tion state  that  the  right  to  exercise  the  corporate  powers  is  to  be  confided  to 
such  board  of  trustees  or  directors  or  to  such  executive  committee,  and  the  num- 
ber of  trustees,  directors,  or  committee,  and  the  names  of  those  selected  to  take 
charge  of  the  affairs  of  the  corporation  for  the  first  six  months.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

682b.  Tower  to  acquire,  sell,  possess,  and  use  property. 

Sec.  592b.  Every  corporation  formed  under  this  title  may  lease,  purchase, 
have,  hold,  use,  take  possession  of,  and  enjoy  in  fee  simple  or  otherwise  any 
personal  or  real  property  within  the  state  necessary  for  the  uses  and  purposes 
of  the  corporation,  and  may  sell,  lease,  deed  in  trust,  alien,  or  dispose  of  the 
same  at  its  pleasure.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

692o.  The  by-laws. 

Sec.  692c.  The  by-laws  of  any  corporation  formed  under  this  title  without 
capital  stock  must  prescribe  how  members  of  the  corporation  shall  be  admitted 
and  how  expelled,  and  how  officers,  agents,  and  servants  shall  be  appointed. 
Such  provisions  in  the  by-laws  have  force  and  effect  as  between  private  parties 
and  the  corporation.  All  corporations  formed  under  the  provisions  of  this 
title  must  determine,  by  their  by-laws,  the  manner  of  calling  and  conducting 
their  meetings,  the  number  of  members  that  constitute  a  quorum,  the  manner 
of  levying  and  collecting  assessments,  the  officers  of  the  corporation,  the  man- 
ner of  their  election  or  appointment  and  their  tenure  of  office,  and  may  prescribe 
suitable  penalties  for  the  violation  of  such  by-laws,  not  exceeding  in  any  case 
one  hundred  dollars  for  any  one  offense.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Expulsion  of    members.— By-laws    pro-  of  trade  to  frame  by-laws  aud  expel  mem- 

vidiug  for  the  expulsion  of  members  from  bers  are    People  v.  New  York  Commercial 

chambers   of   commerce   for   noufulfillmeiit  Assu.,   18  Abb.  Pr.  271;  People  v.  Miller, 

of  commercial  contracts  have  been  upheld:  39  Hun,  557;  People  v.  Board  of  Trade,  80 

See  Dickenson  v.  Chamber  of  Commerce,  29  111.  134;  Sturgcs  v.  Board  of  Trade,  86  Dl. 

Wis.  45;  9  Am.  Rep.  541.    So,  too,  have  by-  441;  People  v.  Chicago  Board  of  Trade,  40 

laws   prohibiting   members   from  gathering  111.  112. 

in  public  places  to  buy  and  sell  futures  out-  Mandaznua  lies  to  reinstate  a  member 

side  the  exchange  room:  See  State  v.  Mil-  of  a  merchants'  exchange:  Savannah  Ootton 

waukee  Chamber  of  Commerce,  47  Wis.  G70.  Exchange  v.  State,  54  Ga.  068. 
Other  cases  discussing  the  power  of  boards 

692d.  Power  to  levy  and  collect  assessments. 

Sec.  592d.  Every  corporation  formed  under  the  provisions  of  this  title  has 
power  to  levy  and  collect,  from  the  members  thereof,  for  the  purpose  of  pay- 
ing the  proper  and  legal  expenses  of  the  corporation,  assessments  in  such  man- 
ner as  may  be  prescribed  by  its  by-laws,  but  not  otherwise.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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592e.  Pre-ezistiiLg  corporations  may  become  entitled  to  the  benefit  of  this  title. 
Sec.  592e.  Every  corporation,  association,  or  institution  formed  prior  to  the 
enactment  of  this  title,  for  any  of  the  purposes  contemplated  thereby,  may,  by 
a  vote  of  the  majority  of  its  members  voting  at  a  meeting  called  for  that  pur- 
pose, become  entitled  to  the  benefit  thereof  on  filing  the  certificate  hereinafter 
required.  Notice  of  such  meeting  and  of  its  object  must  be  published  In  a 
newspaper  of  general  circulation  in  the  county  in  which  the  principal  place  of 
business  of  the  corporation,  association,  or  institution  is  located,  for  at  least 
two  weeks  before  the  day  on  which  the  meeting  is  to  be  held.  Such  certificate 
must  be  signed  and  acknowledged  by  at  least  five  members  of  the  corporation, 
association^  or  institution,  must  contain  a  list  of  the  members  who  desire  to 
become  members,  and  must  be  filed  with  the  county  clerk  of  such  county,  and 
a  copy  thereof,  certified  by  him,  must  be  filed  with  the  secretary  of  state.  There- 
upon such  corporation,  association,  or  institution  possesses  all  the  powers  and 
privileges  conferred  by  this  title.  [Commissioners^  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 


TITLE  XIL 

RELIGIOUS,  SOCIAL,  AND  BENEVOLENT  ASSOCIATIONS. 

Sec  503.  Corporations  for  purposes  other  than  profit*  how  formed. 

Sec.  6CM.  Additional  facts,  articles  of  incorporation  to  set  oat. 

Sec.  596.  Corporations  may  hold  property— Amount  of  real  estate  limited* 

Sec.  596.  How  much  land  friendly,  etc.,  societies  may  hold. 

Sec  597.  Directors  to  make  Terified  report  annually. 

Sec  696.  Sale  and  mortgage  of  real  estate. 

Sec  699.  What  may  be  provided  for  in  their  by-laws,  etc 

Sec  GCO.  Members  admitted  after  incorporation. 

Sec.  601.  No  member  to  transfer  membership,  etc. 

Sec  602.  Rules,  etc,  of  religious  denominations  rcQuiring  administration  of  temporali- 
ties. 

Sec  603.  Churches,  how  incorporated. 

Sec  604.  Same. 

693.  Coiporationg  for  purposes  other  than  profit,  how  formed. 

Sec.  693.  Any  number  of  persons  associated  together  for  any  purpose,  where 
pecuniary  profit  is  not  their  object,  and  for  which  individuals  may  lawfully  as- 
sociate themselves,  may,  in  accordance  with  the  rules,  regulations,  or  discipline 
of  such  association,  elect  directors,  the  number  thereof  to  be  not  less  than  five 
nor  more  than  eleven,  and  may  incorporate  themselves  as  provided  in  this 
title.  [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Benevolent  asBOciations  not  insurance  during  sickness  may  be  changed  after  sick- 
companies:  Sec.  451,  ante.  ness  has  commenced  so  as  to  limit  tlie  period 

Mutual  benefit  societies.— A  member  of  such  payments  shall  continue  after  such 
a  benevolent  corporation  who  has  assented  change:  Stohr  y.  San  Francisco  etc.  Soc,  82 
to  the  prorisions  of  its  constitution  and  by-  Cal.  557.  And  this  does  not  require  an  ex- 
laws  is  bound  by  them:  Robinson  y.  Irish-  press  reseryation  of  the  power  in  the  by- 
American  Ben.  Assn.,  67  Cal.  135.  A  me^m-  laws:  Stohr  y.  San  Francisco  etc.  Soc,  83 
ber  is  Chargeable  with  notice  of  the  restric-  Cal.  557.  See  Bowie  y.  Grand  Lodge,  99 
tions  upon   trustees  by  the  by-laws:    Red  Cal.  392. 

Jacket  V.   Gibson,   TO  Cal.  128.    A  by-law  If  the  deceased  person  nominated  no  one 

proyiding    for  payment  of    a  weekly   sum  to  whom  the  assessment  should  be  paid,  the 
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a880ciatioii   is   not   legally   liable:  Order  of 
Mutual  Companious  v.  Griest,  76  Cal.  404. 
For  what    constitutes   a   substitntiou   of  a 
new  beneficiary  under  a  certificate  of  mem- 
bership allowing  the  substitution,  see  Bow- 
man T.  Moore,  87  Cal.  306.    See  Millard  v. 
Supreme  Council  A.  L.  H.,  81  Cal.  340.    The 
nominee    is    entitled    to    receive    only  the 
amount  collected  on  the  assessment:  In  re 
La  Solidarite  Assn.,  68  Cal.  392.    See  Rob- 
inson T.  Templar  Lodge,  L  O.  0.  F.,  97  Cal. 
62;  Rebut  v.  Legiou  of  the  West,  96  Cal. 
661.    See,   generally,   Robinson    y.    Exempt 
Fire  Co.,  103  Cal.  1;  42  Am.  St.  Rep.  03; 
Walsh  V.  Cosumnes  Tribe,  etc.,  108  Cal.  496; 
De  Silva  y.  Supreme  Couucil,  109  Cal.  373; 
Jory  V.  Supreme  Council,   105  Cal.  20;  45 
Am.  St.  Rep.  17;  McLaughlin  y.  McLaugh- 
lin, 104  Cal.  171;  43  Am.  St.  Rep.  83;  Adams 
y.  Grand  Lodge,  105  Cal.  321;  45  Am.  St. 
Rep.  45;  Perpoli  v.  Grand  Lodge.  102  Cal. 
592;  Kruger  v.  Life  etc.  Assn.,  106  Cal.  98; 
Kumble  y.  Grand  Lodge,  110  Cal,  204.    In 
an   action   on    a    certificate    issued   to   the 
widow  of  a  deceased  member,  the  associa- 
tion interpleaded  the  children;  this  was  an 
admission   of  the  regularity  of  the  certifi- 
cate.   Beneficiaries  in  a  policy  taken  out  by 
a  member  who  has  a  right  to  change  his 
beneficiaries  have  no  yested  interest  in  the 
certificate  unless  secured  by  contract,  but 
only  an  expectancy,  which   is  revocable  at 
the  will  of  the  insured,  and  have  no  right 
to  assail  the  change  on  the  ground  of  fraud 
of  the  new  beneficiary  in  procuring  the  cer- 
tificate.   As   between    beneficiaries   making 
conflicting  claims,  equity  will  give  complete 


effect  to  the  acts  of  the  insured:  Hoeft  ▼. 
Supreme  Lodge  K.  of  H.,  113  Cal.  91.  Where 
the  rules  provide  for  suspension  of  member- 
ship on  nonpayment  of  assessments,  and  a 
right  of  reinstatement  on  payment  of  all 
dues  within  {i  time  limited,  this  right  of 
reinstatement  is  a  personal  option  of  the 
member,  which  cannot  be  availed  of  by  the 
beneficiary  upon  the  death  of  the  suspended 
member  within  the  time  limited.  The  de- 
fault of  the  suspended  member  is  not  waived 
by  the  society's  giving  him  notice  of  subse- 
quent assessment^:  Carlson  v.  Supreme 
Council  A.  L.  H.,  115  Cal.  406. 

All  the  by-laws  are  part  of  the  associa- 
tion's contract  with  its  members.  A  mem- 
ber cannot  complain  of  an  amendment  to 
the  by-laws,  made  in  pursuance  of  a  by-law 
existing  at  the  time  when  his  membership 
commenced,  which  amendment  provided 
that  a  payment  of  two  thousand  dollars 
should  be  made  out  of  the  reserve  fund  only 
when  there  is  a  sufficient  excess  over  fifty 
thousand  dollars;  especially  when,  at  the 
time  his  membership  commenced,  there  was 
a  rule  fixing  the  excess  *at  two  hundred 
thousand  dollars,  so  that  the  change  is 
harmless.  See,  as  to  nature  of  reserye  fund, 
and  burden  of  proof  as  to  excess,  Hass  y. 
Mutual  Relief  Assn.,  118  Cal.  6. 

A  life  insurance  association  formed  under 
this  title,  its  articles  of  incorporation  being 
in  due  form  for  such  a  corporation,  need 
not  set  forth  any  capital  stock  or  guaranty 
fund  such  as  is  i*equired  of  life  insurance 
corporations  organized  under  section  437  et 
seq.,  ante:  Perkins  v.  Fish,  121  Cal.  317. 


594.  Additional  facts,  articles  of  incorporation  to  set  ont. 

Sec.  594.  In  addition  to  the  requirements  of  section  two  hundred  and  ninety, 
the  articles  of  incorporation  of  any  association  mentioned  in  the  preceding  sec- 
tion must  set  forth  the  holding  of  the  election  for  directors,  the  time  and  place 
where  the  same  was  held,  that  a  majority  of  the  members  of  such  association 
were  present  and  voted  at  such  election,  and  the  result  thereof;  which  facts 
must  be  verified  by  the  officers  conducting  the  election. 

Stats.  1850,  p.  347,  sec.  170;  1862,  p.  125. 

Statute  aiithorizLng^  the  tormation  of 
Teligious  societies  should  be  substantially 
followed  and  its  express  requirements  com- 
plied with,  and  all  the  facts  required  in 
the  certificate  must  be  stated:  Ferraria  v. 
Vasconcellos,   23    111.   456.    If    there  is  no 


statement  as  to  a  majority  of  the  members 
voting,  the  association  is  not  a  corporation: 
People  v.  Selfridge,  52  Cal.  333. 

The  incorporation  of  a  church  as  a 
religions  body,  under  the  code,  is  permitted 
only  as  a  convenience  to  assist  in  the  con- 
duct of  the  temporalities  of  the  church,  and, 
notwithstanding  incorporation,  the  ecclesi- 
astical body  is  all-important;  the  function 
of  the  corporation  is  that  of  agent  holding 
title  to  the  property  and  managing  it  in  the 
interest  of  the  church  as  an  ecclesiastical 
body,  and  as  trustee  holding  property  for 
the  use  of  the  church,  every  member  of  the 
church  being  a  beneficiary;  courts  will  deal 
"With  the  property  and  enforce  a  trust  therein 


in  the  same  way,  whether  the  church  is  in- 
corporated* or  not:  Wheelock  v.  First  Pres- 
byterian Church,  119  Cal.  477;  citing  Baker 
v.  Ducker.  79  Cal.  366;  Smith  v.  Sworm- 
stedt,  16  How.  288;  Gaff  v.  Greer,  88  lud. 
122;  45  Am.  Rep.  449;  Niccolls  v.  Rugg,  47 
111.  47;  95  Am.  Dec.  462;  Watson  v.  Jones, 
13  Wall.  726;  Hale  v.  Everett,  53  N.  H.  9; 
16  Am.  Rep.  82.  and  other  cases.  The 
Wheelock  case  was  an  action  for  the  divi- 
sion of  the  funds  of  a  religious  corporation, 
the  First  Presbyterian  Church;  this  church 
had  been  divided  by  the  presbytery  into  two 
organizations,  and  a  division  of  the  funds 
directed  in  proportion  to  the  membership 
of  the  two  new  organizations.  It  was  held 
that  the  action  was  properly  brought  by  a 
few  members  of  one  of  the  two  new  bodies, 
suing  on  behalf  of  themselves  an^  their 
fellow-members,  and  against  the  old  corpo- 
ration and  a  few  members  Of  the  other  new 
body,  who  were  made  defendants  on  behalf 
of  themselves  and  all  their  fellow^members 
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in  their  organizatiou;  that  the  presbytery, 
as  au  cccleBiastioal  court,  had  power  to  di- 
Tide  the  church  into  two  independent  bodies, 
and  its  action  was  conclusive  on  the  courts; 
that  the  fact  of  incorporation  under  the 
codes  did  not  preclude  the  ecclesiastical  di- 
vision into  two  churches;  that  a  court  of 
equity  would  divide  the  trust  funds  of  the 
cori)oratiou  pro  rata  between  the  two 
churches;  and  that  the  indirect  effect  of  the 
death  or  dissolution  of  the  corporation  was 
immaterial. 


Articlea,  Bubscribing^  and  verifying.— 
The  articles  of  iucorporation  of  benevolent 
or  social  associations  must  be  subscribed 
and  acknowledged  by  at  least  five  persons, 
in  addition  to  the  verification  required  by 
this  section:  People  v.  Golden  Gate  Lodge 
etc.,  128  Cal.  257.  And  the  provision  here- 
in for  the  verification  of  the  articles  of  iu- 
corporation cannot  be  construed  as  dispeus- 
iug  with  the  authentication  required  by  sec- 
tion 292:  People  v.  Golden  Gate  Lodge  etc., 
128  Cal.  257. 


595.  Corporations  may  hold  property — Amount  of  real  estate  limited. 

Sec.  595.  All  such  corporations  may  hold  all  the  property  of  the  association 
owned  prior  to  incorporation  or  acquired  thereafter  in  any  manner,  and  trans- 
act all  business  relative  thereto;  but  no  such  corporation  must  own  or  hold 
more  real  estate  than  may  be  necessary  for  the  business  and  objects  of  the  as- 
sociation and  providing  burial  ground  for  its  deceased  members,  not  to  exceed  six  • 
whole  lots  in  any  city  or  town,  nor  more  than  twenty  acres  in  the  country;  the 
annual  increase,  income,  or  profit  whereof  must  "not  exceed  fifty  thousand  dol- 
lars. Any  such  corporation  now  or  hereafter  haying,  and  having  had  contin- 
uously for  the  next  preceding  three  years  the  care,  custody,  control,  and  main- 
tenance each  year  upon  an  annual  average  of  not  less  than  one  hundred  orphans, 
half-orphans,  and  indigent  minor  children  at  any  one  orphan  asylum, '  is  en- 
titled and  allowed  to  own  and  possess  any  number  of  acres,  not  exceeding  one 
hundred  and  sixty,  of  land  in  the  country,  outside  of  any  incorporated  city  or 
town,  the  annual  income  or  profit  of  which  does  not  exceed  fifty  thousand  dol- 
lars. Such  orphan  asylum  must  be  situated  on  such  lands.  The  limitations 
herein  provided  for  do  not  apply  to  corporations  formed,  or  to  be  formed,  un- 
der section  six  hundred  and  two,  when  the  land  is  held  or  used  for  churches, 
hospitals,  schools,  colleges,  orphan  asylums,  parsonages,  or  cemetery  purposes, 
or  to  corporations  organized  other  than  for  profit,  when  the  land  is  timber  land, 
and  not  exceeding  one  hundred  and  sixty  acres  in  extent,  and  is  held  or  used 
for  the  purposes  of  the  organization,  in  which  case  said  land  shall  be  subject  to 
all  laws  regulating  the  preservation  of  forests.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 


Posseflsion  by  religious  corporation. 
A  religious  society  organized  as  a  corpora- 
tion which  assumes  the  actual  use  and  con- 
trol for  the  purposes  of  a  church  of  prem- 
ises which  prior  to  its  incorporation  had 
been  deeded  to  trustees  of  the  rdigious  soci- 
ety, will  be  presumed  to  hold  possession  of 


the  premises  as  a  corporation,  although  no 
formal  act  "or  resolution  of  the  corporation 
for  taking  possession  is  shown,  and  although 
it  controls  the<  premises  through  other  agents 
than  the  legal  officers  of  the  corporation: 
Sanchez  v.  Grace  M.  E.  Church,  114  Cal. 
295,300. 


596.  How  much  land  friendly,  etc.,  societies  may  hold. 

Sec.  696.  In  addition  to  that  provided  for  in  the  preceding  section,  friendly 
societies  and  pioneer  associations  may  hold  such  real  estate  as  may  be  neces- 
sary to  carry  out  their  charitable  purposes,  or  for  the  establishment  and  endow- 
ment of  institutions  of  learning  connected  therewith.'  In  case  any  such  cor- 
poration is  the  owner,  by  donation  or  purchase,  of  more  lands  than  herein  or 
in  the  preceding  section  provided  for,  such  surplus  must  be  sold  and  conveyed 
by  the  corporation  within  five  years  after  its  acquisition.  Such  sale  may  be 
made  without  the  order  or  decree  of  the  superior  court  as  hereinafter  provided. 
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[Amendment,  approved  AprU  6,  1880;  Amendments  1880,  6  (Ban.  ed.  124);. 
took  effect  immediately.] 

697.  Directon  to  make  verified  report  annually. 

Sec.  597.  The  directors  must  annually  make  a  full  report  of  all  property,, 
real  and  personal,  held  by  such  corporation  or  by  them  in  trust  for  such  corpo- 
ration, and  of  the  condition  thereof,  to  the  members  of  the  association  for  which 
they  are  acting.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 
Stats.  1850.  p.  374.  sec.  183. 

698^  Sale  or  mortgage  of  real  estate. 

Sec.  598.  Corporations  of  the  character  mentioned  in  section  five  hundred 
and  ninety-three  may  mortgage  or  sell  the  real  property  held  by  them,  and 
may  secure  the  payment  of  indebtedness  by  deed  of  trust  or  mortgage  upon 
their  real  property,  upon  obtaining  an  order  for  that  purpose  from  the  super- 
ior court  held  in  the  county  in  which  the  property  is  situated.  The  corpora- 
tions above  mentioned  may  also  issue  bonds,  payable  at  any  time  within 
twenty  years,  as  evidence  of.  the  indebtedness  secured  by  mortgage  or  deed 
of  trust.  Before  making  the  order,  proof  must  be  made  to  the  satisfaction  of 
the  court  that  notice  of  th6  application  for  leave  to  sell  or  mortgage  or  exe- 
cute a  deed  of  trust  has  been  given  by  publication  in  such  maimer  and  for 
such  time  as  the  court  or  the  judge  has  directed,  and  that  it  is  to  the  inter- 
est of  the  corporation  that  leave  should  be  granted  as  prayed  for.  The  ap- 
plication must  be  made  by  petition,  and  any  member  of  the  corporation  may 
oppose  the  granting  of  the  order,  by  affidavit  or  otherwise.  But  nothing 
herein  contained  shall  prohibit  or  prevent  the  trustees  or  directors  of  such 
corporation,  under  such  rules  and  regulations  as  they  may  adopt,  from  dis- 
posing of  burial  plots  situated  in  grounds  of  such  corporation  dedicated  for 
burial  purposes,  without  making  such  application  to  or  obtaining  any  order 
from  court.  [Amendment,  approved  March  20,  1891;  Stats.  1891,  p.  179;  in 
effect  March  20,  1891.] 

599.  What  may  be  provided  for  in  their  by-laws,  etc. 

Sec.  599.  Corporations  now  organized  or  that  may  hereafter  be  organized  for 
purposes  other  than  profit,  may,  either  in  their  by-laws,  ordinances,  constitutions, 
or  articles  of  incorporation,  provide  for: 

1.  The  qualification  of  members,  mode  of  election  or  appointment,  and  terms 
of  admission  to  membership; 

2.  The  fees  of  admission  and  dues  to  be  paid  to  their  treasury  by  members; 

3.  The  number  of  persons  that  shall  constitute  a  quorum  at  any  meeting  of 
the  corporation,  and  that  an  election  of  officers  of  the  corporation  by  .a  meet- 
ing so  constituted,  or  the  appointment  or  selection  of  such  officers,  or  any  of 
them,  in  any  manner  required  by  the  rules,  regulations,  or  discipline  of  any 
specified  religious  denomination,  society,  or  church,  shall  be  as  valid  as  if  made 
at  an  election  at  which  a  majority  of  the  members  of  the  corporation  were  pres- 
ent and  voted; 

4.  The  expulsion  and  suspension  of  members  for  misconduct  or  nonpayment 
of  dues,  also  for  restoration  to  membership; 

5.  A  special  method  of  organizing  the  board  of  directors,  and  a  special  method 
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of  increasing  or  diminishing  the  number  of  directors  within  the  limits  as  to 
number  prescribed  by  section  five  hundred  and  ninety-three  of  this  code; 

6.  Contracting,  securing,  paying,  and  limiting  the  amount  of  their  indebted- 
ness; 

7.  That  the  rules,  regulations,  or  discipline,  for  the  time  being,  of  any  speci- 
fied religious  denomination,  society,  or  church,  shall  always  be  a  part  of  their 
by-laws,  ordinances,  constitutions,  or  articles  of  incorporation; 

8.  Other  regulations  not  repugnant  to  the  constitution  or  laws  of  the  state 
and  consonant  with  the  objects  of  the  corporation.  [Amendment,  approved 
March  31,  1897;  Statutes  and  Amendments  1897,  246;  in  effect  sixty  days  from 
March  31,  1897.] 

Stats.  1863,  p.  624,  sees.  8,  9. 

By-laws  may  provide  for  what:  See, 
generally,  sec.  303,  ante. 

Subd.  4.  Expulsion  of  member.— As  to 
the  right  of  institutious  whose  object  is  not 
purely  one  of  gain  to  disfranchise  members, 
see  Grant  on  Corporations,  262-267.  Before 
expulsion,  a  member  is  entitled  to  notice  of 
the  intention,  and  the  grounds  of  the  pro- 
posed action,  and  an  opportunity  to  be  heard 
in  opposition  to  the  charges:  Black  etc.  Soc. 
T.  Vandyke,  2  Whart.  309;  30  Am.  Dec.  2C3; 
Green  t.  African  Meth.  Ep.  Soc,  1  Serg.  & 
R.  254;  Washington  Soc.  v.  Bacher.  20  Pa. 
St.  425;  Fuller  v.  Plainfield  Acad.,  6  Conn, 
532;  Barrow  t.  Medical  Soc.  12  Cush.  402; 
People  V.  St  Franciscus  Ben.  Soc,  24  How. 
Pr.  216;  Sibley  t.  Carteret  Club,  40  N.  J.  L. 
295.  As  a  general  rule,  courts  will  not  in- 
terfere with  the  proceedings  of  the  associa- 
tion. When  members  Toluntarily  enter  these 
associations  they  subject  themselyes  to  the 
law  of  the  body,  and  they  cannot  complain 
of  the  exercise  of  a  power  to  which  they 
have  subscribed:  High  on  Injunctions,  sec 
230;  Walker  t.  Wainwright,  10  Barb.  486; 
White  V.  Brownell,  4  Abb.  Pr.,  N.  S.,  162; 
Shannon  t.  Frost,  3  B.  Mon.  253;  Gregg  y. 
Massachusetts  Med.  Soc,  111  Mass.  185;  15 
Am.  Rep.  24.  For  an  exhaustive  review  of 
the  right  of  ecclesiastical  bodies  to  exercise 
discipline  over  their  members,  according  to 
their  established  rules  and  regulations,  see 
Watson  V.  Jones,  13  Wall.  679;  Chase  v. 
Cheney,  58  111.  509;  11  Am.  Rep.  95. 

The  courts  will  merely  inquire  whether, 
according  to  the  law  of  the  association,  the 
action  taken  is  authorized:  Walker  t.  Wain- 
wright, 16  Barb.  486;  and  whether  the  ex- 
pulsion was  done  in  the  manner  and  by  the 
body  provided  by  that  law:  Bouldin  v.  Alex- 
nuder,  15  Wall.  131;  Fitzgerald  v.  Robinson, 
112  Mass.  379. 

A  member  of  an  unincorporated  associa- 
tion may  be  expelled  for  violating  rules  of 
the  association  which  provide  expulsion  as 
a  penalty  for  their  violation:  Otto  v.  Jour- 
neyman Tailors'  Union,  75  Cal.  308;  7  Am. 
St.  Rep.  156.  But  if  the  offense  is  punish- 
able only  by  a  fine  the  expulsion  is  im- 
proper: Otto  V.  Journeyman  Tailors*  Union, 
75  Cal.  308;  7  Am.  St.  Rep.  156.  The 
conrts  will  interfere  to  protect  property 
rights:  Otto  Y.  Journeyman  Tailors'  Union, 


75  Cal.  308;  7  Am.  St.  Rep.  156.  See.  also,. 
Peyre  v.  Mutual  Relief  Soc.  etc.,  90  CaL 
240;  Levy  v.  Magnolia  Lodge,  110  Cal.  297. 
An  unreasonable  by-law  providing  for  ex- 
pulsion of  a  member  without  a  hearing  ia 
void:  Grand  Grove  v.  Garibaldi  Grove,  105 
Cal.  219. 

Where  a  member  has  been  excluded  from 
a  mutual  aid  society  in  accordance  with  rea- 
sonable by-laws,  the  courts  will  not  ordinar- 
ily interfere;  but  where  there  are  no  by- 
laws applicable,  the  court  will  inquire 
whether  an  expelled  member  has  had  rea- 
sonable notice  and  a  fair  opportunity  of 
presenting  his  defense,  and,  if  not,  manda- 
mus will  lie  to  compel  his  reinstatement  r 
Von  Arx  v.  San  Francisco  Gruetli  Verein, 
113  Cal.  377.  A  suit  is  improper  to  restrain 
trial  of  member  of  Royal  Arch  Masons 
in  accordance  with  their  rules,  for  violation 
of  the  discipline  of  their  order.  Rules  em- 
bodying the  discipline  of  such  order  agreed 
upon  are  a  matter  of  contract  A  charge 
of  conspiracy  is  inapplicable  to  the  adop- 
tion of  a  rule  by  majority  vote.  The  couita 
will  not  interfere  with  the  power  and  dis- 
cretion of  the  governing  body,  unless  there 
is  an  arbitrary  invasion  of  private  rights. 
So  long  as  a  disciplined  member  may  have 
redress  by  appeal  to  a  "grand  chapter,"  the 
right  of  appeal  is  exclusive  of  the  aid  of 
the  conrts.  The  contractual  relation  be- 
tween the  members  of  a  voluntary  associa- 
tion is  not  limited  to  the  rules  existing  at 
the  time  a  member  becomes  such.  An  in- 
terest in  the  property  of  an  association 
merely  incidental  to  membership  therein, 
and  which  ceases  on  forfeiture  of  member- 
ship is  not  a  ground  of  jurisdiction  in  the 
courts  to  prevent  expulsion:  Lawson  v. 
Hewell,  118  Cal.  613.  Where  the  constitu- 
tion of  a  benevoleut  society  provides  that 
one  of  its  objects  is  the  propagation  of 
unity,  friendship,  and  brotherly  love  among 
its  members,  and  gives  the  society  the  right 
to  expel  a  member  who  violates  any  of  the 
principles  of  the  society  or  offends  against 
its  constitution,  the  question  whether  op- 
probrious language  used  by  a  member 
toward  his  fellows  is  a  violation  of  its  prin- 
ciples or  constitution  is  for  the  society  to 
determine:  Josich  v.  Austrian  Ben.  Soc,  119 
Cal.  74. 

MandamuB  lies  to  compel  restoration 
to  privilege  of  membership,  where  one  has 
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been  illegally  removed:  Barrowe  y.  Massa-  Bemedies  of  members:   See  50  Am.  St. 

chusetts  Med.  Soc,  12  Cush.  402;  Crocker  Rep.   198-209.  note. 

y.  Old  South  Soc,  106  Mass.  489;  Sleeper  y.  Redress  in  courts  of  law  agrainst  pro- 
Franklin  Lyceum,  7  R.  I.  523;  State  y.  Dunn,  ceedings:  See  18  Am.  St.  Rep.  301,  302, 
12  Am.   Dec.   31;   Brice's  Ultra  Vires,   45,  note, 
note  b. 

600.  tfembers  admitted  after  incorporation. 

Sec.  600.  Members  admitted  after  incorporation  have  all  the  rights  and 
privileges,  and  are  subject  to  the  same  responsibilities,  as  members  of  the  asso- 
ciation prior  thereto. 

Stats.  1863,  624.  sec.  7. 

601.  "So  member  to  transfer  memberslup,  etc. 

Sec.  601.  No  member,  or  his  legal  representative,  must  dispose  of  or  transfer 
any  right  or  privilege  conferred  on  him  by  reason  of  his  membership  of  such 
corporation,  or  be  deprived  thereof,  except  as  herein  provided. 

602.  Bules,  etc.,  of  religious  denominations  requiring  administration  of  tempo- 
ralities. 

Sec.  602.  Whenever  the  niles,  regulations,  or  discipline  of  any  religious' 
denomination,  society,  or  church  so  require,  for  the  administration  of  the  tem- 
poralities thereof,  and  the  management  of  the  estate  and  property  thereof,  it 
shall  be  lawful  for  the  bishop,  chief  priest,  or  presiding  elder  of  such  religious 
denomination,  society,  or  church  to  become  a  sole  corporation,  in  the  manner 
prescribed  in  this  title,  as  nearly  as  may  be,  and  with  all  the  powers  and  duties, 
and  for  the  uses  and  purposes  in  this  title  provided  for  religious  incorporations, 
and  subject  to  all  the  conditions,  limitations  and  provisions  in  said  title  pre- 
scribed. Every  corporation  sole  shall,  however,  for  the  purposes  of  the  trust, 
have  power  to  contract  in  the  same  manner  and  to  the  same  extent  as  a  natural 
person,  and  may  sue  and  be  sued,  and  may  defend,  in  all  courts  and  places,  in 
all  matters  and  proceedings  whatever,  and  shall  have  authority  to  borrow  money 
and  give  promissory  notes  therefor,  and  to  secure  the  payment  thereof  by  mort- 
gage or  other  lien  upon  property,  real  or  personal;  to  buy,  sell,  lease,  mortgage, 
and  in  every  way  deal  in  real  and  personal  property  in  the  same  manner  that 
a  natural  person  may,  and  without  the  order  of  any  court;  to  receive  bequests 
and  devises  for  its  own  use  or  upon  trusts  to  the  same  extent  as  natural  per- 
sons may;  and  to  appoint  attorneys  in  fact.  The  articles  of  incorporation  to 
be  filed  shall  set  forth  the  facts  authorizing  such  incorporation,  and  declare 
the  manner  in  which  any  vacancy  occurring  in  the  incumbency  of  such  bishop, 
chief  priest,  or  presiding  elder  is  required  by  the  rules,  regulations,  or  discipline 
of  such  denomination,  society,  or  church  to  be  filled,  which  statement  shall  be 
verified  by  aflBdavit,  and  for  proof  of  the  appointment  or  election  of  such  bishop, 
chief  priest,  or  presiding  elder,  or  of  any  succeeding  incumbent  of  such  corpo- 
ration, it  shall  be  sufficient  to  record  with  the  clerk  of  the  county  in  which  such 
bishop,  chief  priest,  or  presiding  elder  resides,  the  original  or  a  copy  of  his  com- 
mission, or  certificate,  or  letters  of  election  or  appointment,  duly  attested;  pro- 
vided, all  property  held  by  such  bishop,  chief  priest,  or  presiding  elder  shall 
be  in  trust  for  the  use,  purpose  and  behoof  of  his  religious  denomination,  so- 
ciety, or  church.  The  limitation  in  section  five  hundred  and  ninety-five  shall 
not  apply  to  corporations  formed  under  this  section,  when  the  land  is  held 
or  used  for  churches,  hospitals,  schools,  colleges,  orphan  asylums,  parsonages^ 
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or  cemetery  purposes.  Any  judge  of  the  superior  court  in  the  county  in  which 
any  corporation  is  formed  under  this  chapter  shall  at  all  times  have  access  to 
the  books  of  such  incorporation.  Any  corporation  sole  heretofore  organized 
and  existing  under  the  laws  of  this  state  may  elect  to  continue  its  existence 
under  this  title  by  filing  a  certificate  to  that  effect,  under  its  corporate  seal 
and  the  hand  of  its  incumbent,  or  amended  articles  of  incorporation,  in  the 
form  required  by  this  title,  and  as  prescribed  by  section  two  hundred  and 
eighty-seven  of  this  code;  and  from  and  after  the  filing  of  such  certificate'  or 
amended  articles,  such  corporation  shall  be  entitled  to  the  privileges  and  sub- 
ject to  the  duties,  liabilities  and  provisions  in  this  title  expressed.  [Amendment, 
approved  March  11,  1897;  Statutes  and  Amendments  1897,  101;  in  effect  sixty 
dayff  from  March  11,  1897.] 

A  corporation  sole  can  be  created  only  of  such  bighop»  unless  the  bishop  was  a 
by  compliance  with  the  provisions  of  this  corporation  sole:  Blakeslee  v.  Hall,  Wk  CaL 
section:  Blakeslee  v.  Hall,  94  Cal.  169.  A  159.  As  to  management  of  "sole  corpora- 
grant  to  an  indiridual  "and  his  successor  tiou'*  and  its  possession  of  land,  see  Arch- 
in  office  as  bishop*'  of  a  particular  church  bishop  t.  Shipman,  79  Cal.  288,  and  cases 
does  not  pass  any  estate  in  the  land  granted  cited, 
to  the  subsequent  incumbent  of  the  office 

603.  Churclies,  how  incorporated. 

Sec.  603.  Whenever  the  regulations,  rules,  or  discipline  of  any  church  or 
religious  society  require,  for  the  administration  of  the  temporalities  thereof,  or 
for  the  management  of  the  property  or  estate  thereof,  any  diocese,  synod,  or 
district  organization  of  such  church  or  religious  society  may  elect  directors  and. 
become  an  incorporation  in  the  manner  prescribed  in  this  title,  and  with  all  the 
powers  and  duties,  and  for  the  uses  and  purposes,  in  this  title  provided  for 
'  benevolent  or  religious  incorporations,  and  subject  to  all  the  conditions,  limi- 
tations, and  provisions  in  said  title  prescribed,  except  as  otherwise  provided  in 
this  section;  provided,  that  directors  of  such  incorporation  may  be  elected,  and 
that  the  by-laws  for  its  government  may  be  made  and  amended,  by  the  conven- 
tion, synod,  or  other  representative  body  of  such  church  or  religious  society,  in 
and  for  such  district,  in  accordance  with  the  constitution,  by-laws,  discipline, 
or  regulation  thereof,  at  any  regular  meeting,  or  special  meeting  called  for  that 
purpose;  and  provided,  the  certificate  of  incorporation  and  of  the  election  of 
directors  to^be  filed  shall  be  sufficiently  signed  and  attested  by  the  signature  of 
the  presiding  officer  and  secretary  of  the  representative  convention,  synod,  or 
other  such  body,  in  which  such  election  is  held;  and  provided,  all  property 
held  by  such  incorporation  shall  be  in  trust  for  the  use,  benefit,  and  purpose  of 
the  church  or  religious  society  by  and  for  which  such  incorporation  was  formed, 
and  in  and  of  which  such  diocese,  synod,  or  other  district  is  an  organized  or 
constituent  part;  and  that  the  limitation  in  section  five  hundred  and  ninety-five 
shall  not  apply  to  corporations  formed  under  this  section,  when  the  land  is  held 
or  used,  for  churches,  hospitals,  schools,  colleges,  asylums,  parsonages,  or  ceme- 
tery purposes.  [New  section,  approved  March  12,  1885;  Statutes  and  Amend- 
ments 1885,  109.] 

604.  Same. 

Sec.  604.  Any  church  or  other  religious  association  in  this  state,  composed  of 
two  or  more  constituent  parishes,  missions,  congregations,  or  societies,  having 
a  common  convention,  synod,  council,  or  other  representative  legislative  body, 
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may  be  incorporated  by  8uch  representative  body  under  this  part  and  subject 
to  the  provisions  of  this  title,  except  as  otherwise  provided  in  this  section. 
The  representative  body  of  such  religious  association  electing  to  incorporate 
the  same,  shall  determine  the  name  of  the  proposed  corporation,  the  purpose 
for  which  it  is  formed,  the  place  where  its  principal  business  is  to  be  trans- 
acted, the  term  for  which  it  is  to  exist,  and  the  number  of  its  directors,  and 
shall  elect  its  directors  for  the  first  year.  The  articles  of  incorporation  need 
only  be  signed  and  acknowledged  by  the  presiding  oSicer  and  secretary  of 
such  representative  body,  and  in  addition  to  the  requirements  of  section  two 
hundred  and  ninety,  shall  set  forth  the  proceedings  herein  prescribed  for  said 
representative  body,  and  that  the  same  were  duly  had  in  accordance  with 
the  constitution,  canon,  rules,  or  regulations  governing  the  other  proceedings 
of  said  representative  body,  and  the  time  and  place  thereof.  The  directors 
of  such  corporation  shall  be  elected  annually  by  the  representative  body  of  the 
association.  The  representative  body  providing  for  such  incorporation  shall 
frame  by-laws  for  the  corporation,  and  such  by-laws  may  be  repealed  or  amended, 
or  new  by-laws  may  be  adopted  by  any  subsequent  representative  body  in  ac- 
oordanee  with  the  constitution,  canons,  rules,  or  regulations  governing  the 
other  proceedings  of  such  representative  body.  Such  corporation  may  hold 
and  administer  not  only  the  common  property,  funds,  and  money  of  such  as- 
sociation, but  also  the  property,  funds,  and  money  of  any  constituent  parish, 
mission,  congregation,  or  society.  The  limitation  in  section  five  hundred  and 
ninety-five  shall  not  apply  to  corporations  formed  under  this  section  when  the 
land  is  held  or  used  for  churches,  hospitals,  schools,  colleges,  asylums,  parsonages, 
or  cemetery  purposes.  [New  section,  approved  March  11,  1887;  Stats.  1887, . 
p.  104;  in  effect  March  11,  1887.] 


TITLE  Xlla. 

SOCIETIES  FOR  THE  PREVENTION  OF  CRUELTY  TO  CHIL- 
DREN AND  ANIMALS. 

Sec.  607.    Formation  of  corporations. 
Sec.  607a.  Power  of  to  receive  and  dispose  of  property. 
Sec.  607b.  Complaints  for  Tiolating  any  law  relating  to  children  or  animals. 
Sec.  607c.  Magistrates  and  police  officers  to  aid  the  corporation  and  its  officers. 
Sec.  607d.  Pre-existing  corporations. 

Sec.  007e.  Fines,  penalties  and  forfeitures,  and  the  disposition  to  be  made  thereof. 
Sec.  607f.  Members  and  agents  may  be  authorized  to  act  as  police  officers. 
Sec.  607g.  Children  who  may  be  arrested  and  brought    before  a  court  or  magistrate  for 
examination. 

607.  FormatioiL  of  corporations. 

Sec.  607.    Corporations  may  be  formed  by  any  number  of  persons  -not  less 

than  fiye^  a  majority  of  whom  must  be  citizens  and  residents  of  this  state,  under 

the  general  provisions  of  this  code,  for  the  purpose  of  the  prevention  of  cruelty 

to  children  or  animals,  or  both.     [Commissioners*  Amendment,  approved  March 

16,  1901;  took  effect  July  1,  1901.] 

Bespecting  this  title,  the  commissioners  'Societies  for  the  Prevention  of  Cruelty  to 
recommended  that  "there  be  added  a  new  Children  and  Animals,*  codifying  the  Stat- 
title  to   be  known   as  title  Xlla,   entitled      ute  of  1873-74,  page  499,  and  of  1875-76» 
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page  830,  in  sectious  six  hundred  and  seyen     by  the  legislature;  See  Stats.  1901,  pp.  382- 
to  six  hundred  and  seven  g."    The  recom-      384,  429. 
•meudation  of  the  commisaioners  was  adopted 

607a.  Power  of  to  receive  and  dispose  of  property. 

Sec.  607a.  Every  such  corpopation  may  take  and  hold,  by  gift,  purchase, 
•devise,  or  bequest,  any  property,  real  or  personal,  and  dispose  of  the  same  at 
its  pleasure;  but  it  must  not  hold  real  property  the  annual  income  of  which  ex- 
ceeds fifty  thousand  dollars.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1, 1901.] 

•607b.  Complaints  for  violating  any  law  relating  to  children  or  animals. 

Sec.  607b.  Any  such  corporation,  or  any  member  or  officer  thereof,  may  pre- 
fer a  complaint  against  any  person  or  persons,  before  any  court  or  magistrate 
having  jurisdiction,  for  the  violation  of  any  law  relating  to  or  affecting  children 
-or  animals,  and  may  aid  in  the  prosecution  of  any  such  offender  before  such 
-court  or  magistrate  in  any  proceeding  taken.  [Commissioners'  Amendment^ 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

'607c.  Magistrates  and  police  officers  to  aid  the  corporation  and  its  officers. 

Sec.  607c.  All  magistrates,  constables,  sheriffs,  and  officers  of  police  must, 
as  occasion  may  require,  aid  any  such  corporation,  its  officers,  members,  and 
agents,  in  the  enforcement  of  all  laws  which  are  now  or  may  be  hereafter  en- 
acted relating  to  or  affecting  children  or  animals.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

« 
•607d.  Pre-existing  corporations. 

Sec.  607d.  The  provisions  of  this  title  extend  to  all  corporations  heretofore 
formed  and  existing  for  the  prevention  of  cruelty  to  children  or  animals,  but 
•do  not  extend  or  apply  to  any  association,  society,  or  corporation  which  uses  or 
specifies  a  name  or  style  the  same,  or  substantially  the  same,  as  that  of  any 
previously  existing  society  or  corporation  in  this  state  organized  for  a  like  pur- 
pose. [Commissioners'  Amendment,  approved  March  16,  1901 ;  took  effect  July 
1,  1901.] 

*607e.  Fines,  penalties  and  forfeitures,  and  the  disposition  to  be  made  thereof. 
Sec.  607e.  All  fines,  penalties,  and  forfeitures  imposed  and  collected  in  any 
county  of  this  state  under  thie  provisions  of  any  law  of  this  state,  now  or  here- 
after enacted,  relating  to  or  affecting  children  or  animals,  in  every  case  where 
the  prosecution  was  instituted,  aided,  or  conducted  by  any  such  corporation  or 
society  now  or  hereafter  existing,  must,  except  where  otherwise  provided,  inure  to 
such  corporation  or  society  in  aid  of  the  purposes  for  which  it  was  incorporated 
or  organized.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1, 1901.] 

607f.  Members  and  agents  may  be  authorized  to  act  as  police  officers. 

Sec.  607f.  All  members  and  agents,  and  all  officers  of  each  or  any  of  such 
corporations  or  societies,  as  may  by  the  trustees  thereof  be  duly  authorized  in 
writing,  approved  by  a  judge  of  the  superior  court  of  the  county  in  which  such 
corporation  or  society  was  organized,  and  sworn  in  the  same  manner  as  are  con- 
-fltables  or  peace  officers,  have  power  lawfully  to  interfere  to  prevent  the  perpetra- 
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tion  of  any  act  of  cruelty  upon  any  child  or  dumb  animal,  and  may  use  such 
force  as  is  necessary  to  prevent  the  same,  and  to  that  end  may  summon  to  their 
aid  any  bystander;  they  may  make  arrests  for  the  violation  of  any  penal  law  re- 
lating to  or  affecting  children  or  animals  in  the  same  manner  as  a  constable  or 
other  peace  officer;  and  may  carry  the  same  or  similar  weapons  that  such  officers 
are  authorized  to  carry.  All  such  members  and  agents  must,  when  making  such 
arrests,  exhibit  and  expose  a  suitable  badge  to  be  adopted  by  such  corporation 
or  society.  All  persons  resisting  such  specially  appointed  officers,  when  perform- 
ing any  duty  under  this  section,  are  guilty  of  a  misdemeanor.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

607g.  Children  who  may  be  arretted  and  brought  before  a  court  or  magistrate 
for  examination. 

Sec.  607g.  Any  child  under  the  age  of  sixteen  years  that  comes  within  any 
of  the  following  descriptions  named: 

1.  Who  is  found  begging  or  receiving  or  gathering  alms  (whether  actually 
begging,  or  under  the  pretext  of  selling  or  offering  for  sale  anything),  or  being 
in  any  street,  road,  or  public  place  for  the  purpose  of  so  begging,  gathering, 
or  receiving  alms; 

2.  Who  is  found  wandering  and  not  having  any  home  or  settled  place  of  abode, 
or  proper  guardianship,  or  visible  means  of  subsistence; 

3.  Who  is  found  destitute,  either  being  an  orphan,  or  having  a  vicious  parent 
who  is  undergoing  penal  servitude  or  imprisonment; 

4.  Who .  frequents  the  company  of  reputed  thieves  or  prostitutes,  or  houses 
of  prostitution  or  assignation,  or  dance  houses,  concert  saloons,  theaters,  or 
variety  halls,  or  other  places  of  amusement  where  spirituous,  malt,  or  vinous 
liquors  are  sold,  without  parent  or  guardian; 

5.  Who  is  engaged  or  used  for  or  in  any  business,  exhibition,  vocation,  or 
purpose,  in  violation  of  any  law  of  this  state; 

— must  be  arrested  arid  brought  before  a  court  or  magistrate,  and  when,  upon 
examination  before  such  court  or  magistrate,  it  appears  that  any  such  child  has 
been  engaged  in  any  of  the  aforesaid  acts,  or  comes  within  any  of  the  aforesiaid 
descriptions;  or  when,  upon  the  examination  or  conviction  of  any  person  having 
the  custody  of  a  child,  of  a  criminal  assault  upon  it,  the  court  or  magistrate  be- 
fore whom  such  examination  or  conviction  is  had  deems  it  desirable  for  the  wel- 
fare of  such  child  that  the  person  so  examined  or  convicted  should  be  deprived 
of  its  custody  thereafter;  such  court  or  magistrate,  when  it  deems  it  expedient 
for  the  welfare  of  such  child,  may  commit  such  child  to  an  orphan  asylum,  corpo- 
ration, or  society  for  the  prevention  of  cruelty  to  children,  charitable  or  other 
institution,  or  make  such  other  disposition  thereof  as  now  or  hereafter  may  be 
provided  by  law  in  cases  of  vagrant,  truant,  disorderly,  pauper,  or  destitute  chil- 
dren. Any  corporation,  organized  under  this  title,  or  now  existing,  for  the  pre- 
vention of  cruelty  to  children,  or  any  officer  or  member  thereof,  may  institute  pro- 
ceedings under  this  section  for  the  welfare  of  any  such  child.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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TITLE  XIII. 

CEMETERY  CORPORATIONS. 

Sec  608.  How  much  land  may  be  held,  and  how  disposed  of. 

Sec.  609.  Who  are  members  eligible  to  vote  and  hold  office. 

Sec.  610.  May  hold  personal  property,  to  what  amonut. 

Sec.  611.  May  issue  bonds  to  pay  for  grounds— Proceeds  of  sales,  how  disposed  of. 

Sec.  612.  May  take  and  hold  property  or  use  income  thereof,  how. 

Sec.  613.  Interment  in  lot,  and  effect  thereof— Transfer  of  rights. 

Sec  614.  Lot  owners  previous  to  purchase  to  be  members  of  the  corporation. 

Sec.  615.  May  sell  lands,  how. 

Sec.  616.  May  hold  the  property— Income,  how  applied. 

608.  How  much  land  may  be  held,  and  how  disposed  of. 

Sec.  608.  CorporatioDB  organized  to  establish  and  maintain  cemeteries  may 
take,  by  purchase,  donation,  or  devise,  land,  not  exceeding  three  hundred 
and  twenty  acres  in  extent,  in  the  county  wherein  their  articles  of  incorpo- 
ration are  filed,  or  in  an  adjoining  county,  and  may  employ  any  surplus 
moneys  in  the  treasury  thereof  for  such  purpose;  such  lands  to  be  held  and  oc- 
cupied exclusively  as  a  cemetery  for  the  burial  of  the  dead.  The  lands  must 
be  surveyed  and  subdivided  into  lots  or  plats,  avenues,  and  walks,  under  or- 
der of  the  directors,  and  a  map  thereof  filed  in  the  office  of  the  recorder  of 
the  county  wherein  the  lands  are  situated.  Thereafter,  upon  such  tenns  and 
subject  to  such  conditions  and  restrictions,  to  be  inserted  in  the  conveyances, 
as  the  by-laws  or  directors  may  prescribe,  the  directors  may  sell  and  convey  the 
lots  or  plats  to  purchasers.  [Amendment,  approved  March  20,  1891;  Stats.  1891, 
p.  179;  in  effect  March  20, 1891.] 

See  Stats.  18G9,  p.  281,  for  the  origin  of  mains   of   the  dead    from   cemeteries,    see 
this  title.  Craig  v.  First  Presbyterian  Church  of  Pitts- 
Cemeteries.— See  an  article  in  16  Central  burgh,  88  Pa.  St.  42,  32  Am.  Kep.  41T.  and 
Law     Journal,     161,    entitled    "Graveyard  note   by  the   editor  of  the  American   Re- 
Law,"    for   a   review   of  the   ancient    and  ports,   page  424. 

modem   adjudications  upon  questions  con-  See  post,  sec.  801,  subd.  17,  note,  "Ease- 

nected  with  burial,  and  the  rights  of  mem-  ment  of  Kight  of  Burial." 

bers  of  cemetery  corporations.   In  19  Ameri-  Charitable    trusts    relating    to    ceme- 

can  Law  Register,  66,  wiU  be  found  an  arti-  teriee:  See  note,  63  Am.  St.  Rep.  257,  258. 

cle  upon  lots  in  cemeteries.    Whether  the  Burial    rights,    and    rights    in    dead 

legislature  has  the  constitutional  right   to  bodies:  See   notes,   75   Am.   St.   Rep.    424- 

authorize  a  municipality  to  remove  the  re-  430;  82  Am.  Dec.  609-516. 

609.  Who  are  memberg  eligible  to  vote  and  hold  office. 

Sec.  609.  Every  person  of  full  age  who  is  proprietor  of  a  lot  or  plat  in  the 
cemetery  of  the  corporation,  containing  not  less  than  two  hundred  square  feet 
of  land,  or,  if  there  be  more  than  one  proprietor  of  any  such  lot,  then  such  of 
the  proprietors  as  the  majority  of  joint  proprietors  designate,  may,  in  person 
or  by  proxy,  cast  one  vote  at  all  elections  had  by  the  corporation  for  directors 
or  any  other  purpose,  and  is  eligible  to  any  oflBce  of  the  corporation.  At  each 
annual  meeting  or  election,  the  directors  must  make  a  report  to  the  proprietors 
of  all  their  doings,  and  of  the  management  and  condition  of  the  property  and 
concerns  of  the  corporation. 

610.  May  hold  personal  property,  to  what  amount. 

Sec.  610.     Such  corporations  may  hold  porsonal  property  to  an  amount  not 
exceeding  five  thousand  dollars,  in  addition  to  the  surplus  remaining  from  the 
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sales  of  lots  or  plats  after  the  payments  required  in  the  succeeding  section. 
Such  surplus  must  be  disposed  of  in  the  improvement,  embellishment,  and 
preservation  of  the  cemetery,  and  paying  incidental  expenses  of  the  corpora- 
tions, and  in  no  other  manner. 
See,  also.  Stats.  1864,  p.  12,  sec.  1. 

611.  "HLbj  issue  bonds  to  pay  for  grounds. 

Sec.  611.  Such  corporations  may  issue  their  bonds,  bearing  interest  not 
exceeding  twelve  per  cent  per  annum,  for  the  purchase  of  lands  for  their  ceme- 
teries, payable  out  of  the  proceeds  of  the  cemetery,  and  not  otherwise;  sixty 
per  cent  of  the  proceeds  of  sales  of  lots,  plats,  and  graves  must  be  applied  at 
least  every  three  months  to  the  payment  of  the  bonds  and  interest.  Such  cor- 
porations may  also  agree  with  the  person  or  persons  from  whom  cemetery  lands 
shall  be  purchased  to  pay  for  such  lands,  as  the  purchase  price  thereof,  any 
specified  share  or  portion,  not  exceeding  one-half,  of  the  proceeds  of  all  sales 
of  lots  or  plats  made  from  such  lands;  such  payment  to  be  made  at  such  inter- 
vals as  may  be  agreed  upon.  In  all  cases  where  cemetery  lands  shall  be  pur- 
chased and  agreed  to  be  paid  for  in  the  manner  last  provided,  the  prices  for 
lots  or  plats  specified  in  the  by-laws,  rules,  or  regulations  first  adopted  by  such 
association,  or  prescribed  in  the  agreement  between  the  cemetery  and  the  per- 
son or  persons  from  whom  the  cemetery  lands  were  purchased,  shall  not  be 
changed  without  the  written  consent  of  a  majority  in  interest  of  the  persons 
from  whom  such  lands  were  purchased,  their  heirs,  representatives,  or  assigns. 
[Amendment,  approved  April  16,  1880;  Amendments  1880,  12  (Ban.  ed.  376); 
took  effect  immediately.] 

Bonds.— A     cemetery     association     with  for  land  used  as  a  cemetery  and  for  im> 

power  **to  hold,  purchase,  and  convey  such  provemeuts     thereon:  Seymour    v.     Spring 

real  estate  as  the  offices  of  the  corporation  Forest  Cem.  Assn.,  19  K.  Y.  Supp.  94. 
may  require/*  may  issue  bonds  in  payment 

612.  TULblj  take  and  hold  property  or  use  income  thereof,  how. 

Sec.  612.  Any  corporation  organized  to  establish  and  maintain,  or  to  im- 
prove, a  cemetery,  may  take  and  hold  title  to  any  cemetery  lot,  plat  or  grave, 
devised  or  given  to  it  in  trust  for  the  specific  purpose  of  perpetually  caring  for 
the  same.  [Amendment,  approved  March  25,  1901;  Stats.  1901,  p.  814;  in  effect 
sixty  days  from  passage.] 

612.  Same. 

Sec.  612.  Any  corporation  organized  to  establish  and  maintain,  or  to  im- 
prove, a  cemetery,  may  take  and  hold  any  property  bequeathed,  granted,  or 
given  to  it  in  trust,  to  apply  the  proceeds  or  income  thereof  to  any  and  all  of 
the  following  purposes:  To  the  improvement  or  embellishment  of  such  ceme- 
tery, or  of  any  lot  therein;  or  to  the  erection,  renewal,  repair,  or  preservation 
of  any  monument,  fence,  or  other  structure  in  such  cemetery;  or  to  the  plant- 
ing or  cultivation  of  trees,  shrubs,  or  plants  in  or  around  such  cemetery,  or 
any  lot  therein;  or  to  the  improving,  ornamenting,  or  embellishing  of  such 
cemetery,  or  any  lot  therein,  in  any  other  mode  or  manner  not  inconsistent  with 
the  purposes  for  which  such  cemetery  was  established  or  is  being  maintained. ' 
Such  property,  and  the  proceeds  or  income  thereof,  must  be  invested  and  re- 
invested by  such  corporation,  in  bonds  of  the  United  States,  or  of  this  state, 
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or  of  any  municipality  of  this  state,  or  in  mortgages  on  real  estate,  if  such  in«s 
vestment  is  not  repugnant  to  the  terms  of  the  bequest,  grant,  or  gift.     [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  effect  July  i,  1901.] 
See  note  to  sec.  0X1. 

613.  Interment  in  lot,  and  effect  thereof — Transfer  of  rights. 

Sec.  613.  Whenever  an  interment  is  made  in  any  lot  or  plat  transferred  to 
individual  owners  by  the  corporation,  the  same  thereby  becomes  forever  in- 
alienable, and  descends  in  regular  line  of  succession  to  the  heirs  at  law  of  the 
owner.  When  there  are  several  owners  of  interests  in  such  lot  or  plat,  one  or 
more  may  acquire  by  purchase  the  interest  of  others  interested  in  the  fee  simple 
title  thereof,  but  no  one  not  an  owner  acquires  an  interest  or  right  of  burial 
therein  by  purchase;  nor  must  anyone  be  buried  in  any  such  lot  or  plat  not 
at  the  time  owning  an  interest  therein,  or  who  is  not  a  relative  of  such  owner, 
or  of  his  wife,  except  by  consent  of  all  jointly  interested;  provided,  however, 
that  when  all  the  bodies  buried  in  any  such  lot  have  been  removed  therefrom, 
with  the  consent  of  a  majority  of  the  board  of  directors  of  the  corporation  own- 
ing said  cemetery,  it  is  lawful  for  the  then  owners  of  such  lot,  with  the  consent 
of  a  majority  of  said  directors,  to  sell  and  transfer  the  same  by  deed;  and  any 
such  sale  and  transfer,  heretofore  made,  is  hereby  declared  to  be  valid  and 
effectual  to  transfer  the  title  to  the  purchaser,  any  law  to  the  contrary  thereof 
notwithstanding.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

This  section  as  amended  inclades  the  statute  of  1891,  for  iucorporatiug  rural 
cemetery  associations:  Stats.  1801,  p.  264. 

614.  Lot  owners  previous  to  purchase  to  be  members  of  the  corporation. 

Sec.  614.  When  grounds  purchased  or  otherwise  acquired  for  cemetery  pur- 
poses have  been  previously  used  as  a  burial  ground,  those  who  are  lot  owners 
at  the  time  of  the  purchase  continue  to  own  the  same,  and  are  members  of  the 
corporation,  with  all  the  privileges  a  purchase  of  a  lot  from  the  corporation 
confers. 

615.  Hay  sell  lands,  how. 

Sec.  615.  Cemetery  corporations  may  sell  lands  held  by  them  upon  obtaining 
an  order  for  that  purpose  from  the  superior  court  of  the  county  where  the 
lands  are  situated.  Before  making  the  order,  proof  must  be  made  to  the  sat- 
isfaction of  the  court  that  notice  of  the  application  for  leave  to  sell  has  been 
given  by  publication  in  such  manner  and  for  such  time  as  the  court  has  di- 
rected, and  that  the  lands  are  not  required  for  and  are  not  in  use  for  burial 
purposes,  and  that  it  is  for' the  interest  of  the  corporation  that  such  lands  be 
sold.  The  application  must  be  made  by  petition,  and  any  member  of  the  cor- 
poration may  oppose  the  granting  of  the  order  by  affidavit  or  otherwise.  [New 
section,  approved  March  4,  1889;  Stats.  1889,  p.  65;  in  effect  March  4,  1889.] 

616.  Hay  take  and  hold  property — ^Income,  how  applied. 

Sec.  616.  Any  corporation  organized  to  establish  and  maintain,  or  to  im- 
prove, a  cemetery,  may  take  and  hold  any  property  bequeathed,  granted,  or  given 
to  it  in  trust,  to  apply  the  proceeds  or  income  thereof  to  any  and  all  of  the 
following  purposes:  To  the  improvement  or  embellishment  of  such  cemetery 
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or  of  any  lot  therein;  or  to  the  erection,  renewal,  repair,  or  preservation  of  any 
monument,  fence,  or  other  structure  in  such  cemetery;  or  to  the  planting  or 
cultivation  of  trees,  shrubs,  or  plants  in  or  around  such  cemetery,  or  any  lot 
therein;  or  to  the  improving,  ornamenting,  or  embellishing  of  such  cemetery, 
or  any  lot  therein,  in  any  other  mode  or  manner  not  inconsistent  with  the 
purposes  for  which  such  cemetery  was  established  or  is  being  maintained.  Such 
property  and  the  proceeds  or  income  thereof  shall  be  invested  and  reinvested  in 
bonds  of  the  United  States,  or  of  this  state,  or  of  any  municipality  of  this  state, 
or  in  first  mortgages  on  real  estate,  or  in  centrally  located  income  producing  im- 
proved real  estate  in  any  city,  or  city  and  county  in  this  state,  if  such  investment 
is  not  repugnant  to  the  terms  of  the  bequest,  grant  or  gift.  [Amendment,  ap- 
proved March  25,  1901;  Stats.  1901,  p.  814;  in  effect  sixty  days  from  passage.] 


TITLE  XrV. 

AGRICULTURAL  FAIR  CORPORATIONS. 

Sec.  620.    May  acquire  and  hold  real  e8ta^e,  how  mach. 

Sec.  621.    Shall  not  contract  debts  or  Uabilities  exceeding  amount  in  treasury. 

Sec.  622,    Not  for  profit. 

620.  Kay  acquire  and  hold  real  estate,  how  much. 

Sec.  620.  Agricultural  fair  corporations  may  purchase,  hold,  or  lease  any 
quantity  of  land,  not  exceeding  in  the  aggregate  one  hundred  and  sixty  acres, 
with  such  buildings  and  improvements  as  may  be  erected  thereon,  and  may 
sell,  lease,  or  otherwise,  dispose  of  the  same  at  pleasure.  This  real  estate  must 
be  held  for  the  purpose  of  erecting  buildings  and  other  improvements  thereon, 
to  promote  and  encourage  agriculture,  horticulture,  mechanics,  manufactures^ 
stock-raising,  and  general  domestic  industry. 

See  Stats.  1859,  p.  101^,  for  the  origin  of  dock,  80  Dl.  263.    A  director  of  an  agricnl- 

this  title.  tural  fair  corporation  may  loan  money  to 

A  mortgage  may  be  given  by  an  agri-  it  and  receive  security  in  the  form  of  a  mort- 

cultural  fair  society:  Thompson  T.Lambert,44  gage:  Preston  t.  Loughrau,  58  Hun,  210. 
Iowa,  230;  Aurora  Agrl.  etc.  Soc.  v.  Pad- 

621.  Shall  not  contract  debts  or  liabilities  exceeding^  amount  in  treasury. 

Sec.  621.  Such  corporation  must  not  contract  any  debts  or  liabilities  in 
excess  of  the  amoimt  of  money  in  the  treasury  at  the  time  of  contract,  except 
for  the  purchase  of  real  property,  for  which  they  may  create  a  debt  jiot  exceed- 
ing five  thousand  dollars,  secured  by  mortgage  on  the  property  of  the  cor- 
poration. The  directors  who  vote  therefor  are  personally  liable  for  any  debt 
contracted  or  incurred  in  violation  of  this  section. 

622.  Not  for  profit. 

Sec.  622.  Agricultural  fair  corporations  are  not  conducted  for  profit,  and 
have  no  capital  stock  or  income  other  than  that  derived  from  charges  to  exhib- 
itors and  fees  for  membership,  which  charges,  together  with  the  term  of  mem- 
bership and  mode  of  acquiring  the  same,  must  be  provided  for  in  their  by-laws. 
Such  fees  must  never  be  greater  than  to  raise  sufficient  revenue  to  discharge  the 
debt  for  the  real  estate  and  the  improvements  thereon,  and  to  defray  the  current 

expenses  of  fairs. 
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§§  628, 629 


TITLE  XV. 

GAS  CORPORATIONS. 

Sec.  028.    Corporation  to  obtain  privilege  from  city,   and  uae  meten  proved   by   in- 
spector. 
Sec.  629.    Gas  to  be  snpplied  on  written  application. 
Sec.  630.    When  corporations  may  refuse  to  supply  gas. 
Sec  631.    Agent  of  corporation  may  inspect  meters. 
Sec.  632.    When  persons  neglect  to  pay,  gas  may  be  shut  off. 

628.  Corporations  to  obtain  privilege  from  city,  and  use  meters  proved  by  in- 
spector. 

Sec.  628.  No  corporation  hereafter  formed  must  supply  any  city  or  town 
with  gas,  or  lay  down  mains  or  pipes  for  that  purpose  in  the  streets  or  alleys 
thereof,  without  permission  from  the  city  or  town  authorities,  granted  in  pur- 
suance of  the  provisions  of  the  Political  Code  or  of  statutes  expressly  continued 
by  such  code.  Nor  must  such  corporation  furnish  or  u^e  any  gas  meter  which 
has  not  been  proved  and  sealed  by  the  inspector  of  gas  meters. 


See  Stats.  1868,  p.  647,  for  the  origin  of 
this  title. 

The  leglslatare  may  regulate  the 
charges  of  gas  companies:  State  y.  Colum- 
bus Gas  Co.,  34  Ohio  St.  50^2;  32  Am.  Rep. 
390. 

An  exclnoiTS  right  to  light  a  city  with 
gas  for  a  term  of  years  is  not  "impaired** 
by  a  subsequent  contract  by  the  dty  with 


another  corporation  to  light  its  streets  with 
electricity:  Saginaw  Gas  Light  Co.  y.  Sagi- 
naw, 28  Fed.  Rep.  529. 

Liability  for  damage  caused  by  escaping 
gas:  See  Dow  y.  Winuipesaukee  Gas  etc. 
Co.,  69  N.  H.  312;  76  Am.  St.  Rep.  173; 
Butcher  y.  Proyidence  Gas  Co.,  12  R.  L 
149;  34  Am.  Rep.  626;  note,  70  Am.  Dec. 
488,  4S9. 


628.  Otts  to  be  snpplied  on  written  application. 

Sec.  629.  Upon  the  application  in  writing  of  the  owner  or  occupant  of  any 
building  or  premises  distant  not  more  than  one  hundred  feet  from  any  main, 
or  direct  or  primary  wire,  of  the  corporation^  and  payment  by  the  applicant  of 
all  money  due  from  him,  the  corporation  must  supply  gas  or  electricity  as  re- 
quired for  such  building  or  premises,  and  cannot  refuse  on  the  ground  of  any 
indebtedness  of  any  former  owner  or  occupant  thereof,  unless  the  applicant  has 
undertaken  to  pay  the  same.  If,  for  the  space  of  ten  days  after  such  application, 
the  corporation  refuses  or  neglects  to  supply  the  gas  or  electricity  required,  it 
must  pay  to  the  applicant  the  sum  of  fifty  dollars  as  liquidated  damages,  and 
five  dollars  per  day  as  liquidated  damages  for  every  day  such  refusal  or  neglect 
continues  thereafter.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1, 1901.] 


Duty  of  gas  oompany  to  famish  gas: 
See  note.  70  Am.  Dec.  486-480.  A  gas  com- 
pany cauiiot  refnse  to  supply  gas  to  a  per- 
son becaase  he  refuses  to  pay  a  former  gas 
bill,  or  a  bill  contracted  on  different  prem- 
ises: Gas  Light  Co.  t.  Colliday,  25  Md.  1. 
Neither  can  it  refuse  to  furnish  a  person 
on  the  ground  that  he  refuses  to  sign  an 
agreement  which  it  has  no  legal  right  to 
compel  him  to  sign:  Shepard  v.  Milwaukee 
Gas  etc.  Co.,  15  Wis.  318;  82  Am.  Dec.  679. 

Forfeiture  of  charter  for  failure  to  per- 
form public  duty:  State  v.  Portland  Natural 
GnH  etc  Co.,  153  lud.  483;  74  Am.  St.  Rep. 
314. 


Supplying  gas.— Independent  of  positive 
enactment,  a  gas  company  is  not  bound  to 
supply  gas  to  eyeryone  who  may  demand 
it.  A  maker  of  gas  is  subjected  to  no  greater 
duties  or  liabilities  than  the  manufacturer 
and  Tender  of  other  commodities:  McCune 
7.  Norwich  Gas  Co.,  30  Conn.  531;  Patter- 
son Gaslight  Co.  t.  Brady,  27  N.  J.  L.  245; 
72  Am.  Dec.  360.  If  the  refusal  to  supply 
gas  is  sought  to  be  justified  on  the  ground 
of  failure  to  make  a  written  demand,  such 
failure  must  be  pleaded  or  will  be  deemed 
to  have  been  waived:  Shepard  v.  Milwaukee 
Gnplight  Co.,  11  Wis.  234.  A  gas  company 
is  bound  to  furnish  gas  to  a  city,  and  hav- 
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ing  furnished  it,  the  city  is  liable  to  pay  for     company:  Capital  Gas  Ck).  v.  Young,  109  Cal, 
It  though  the  mayor  is  a  stockholder  in  the     140. 

630.  When  corporations  may  refnse  to  supply  gas. 

Sec.  630.  No  corporation  is  required  to  lay  service  pipe  or  wires  where 
serious  obstacles  exist  to  laying  them,  unless  the  applicant,  if  required,  deposits 
in  advance,  with  the  corporation,  a  sum  of  money  sufficient  to  pay  the  cost  of 
laying  such  service  pipe,  or  wires,  or  his  proportion  thereof.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

631.  Agent  of  corporation  may  inspect  meters. 

Sec.  631.  Any  owner  or  manager  of  gas  or  electric  light  works,  or  agent  of 
such  owner  or  manager,  exhibiting  written  authority,  signed  by  such  owner  or 
manager,  or  any  agent  of  a  ga^  Or  electric  light  corporation  exhibiting  written 
authority  signed  by  the  president  or  secretary  thereof  for  such  purpose,  may 
enter  any  building  or  premises  lighted  with  gas  or  electricity  supplied  by  such 
owner  or  corporation,  to  inspect  the  gas  meters  or  electric  meters  therein  to  as- 
certain the  quantity  of  gas  or  electricity  supplied  or  consumed.  Every  owner 
or  occupant  of  such  building  who  hinders  or  prevents  such  entry  or  inspection 
must  pay  to  the  owner  or  corporation  the  sum  of  fifty  dollars  as  liquidated  dam- 
ages. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

632.  When  persons  neglect  to  pay,  gas  may  be  shut  off. 

Sec.  632.  All  gas  or  electric  light  corporations  may  shut  off  the  supply  of  gas 
or  electricity  from  any  person  who  neglects  or  refuses  to  pay  for  the  gas  or 
electricity  supplied,  or  the  rent  of  any  meter,  pipes,  wires,  or  fittings,  provided 
by  the  corporation,  as  required  by  his  contract;  and  for  the  purpose  of  shutting 
off  the  gas  or  electricity  in  such  case  any  employee  of  the  corporation  may  enter 
the  building  or  premises  of  such  person,  between  the  hours  of  eight  o'clock  in 
the  forenoon  and  six  o'clock  in  the  afternoon,  of  any  day,  and  remove  therefrom 
any  property  of  the  corporation  used  in  supplying  gas  or  electricity.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Shutting  off  gas.— The  right  to  shut  off  Damage  for  wrongful  shutting  oif  of 

the  gas  does  not  extend  to  arrears  for  gas  gas  held  to  be  the  depreciation  in  value  of 

burned  by  former  occupants  of  the  prem-  the  premises  as  compared  with  neighboring 

ises:  Morey  v.  Met.  Gaslight  Co.,  88  N.  Y.  house   supplied    with    gas:  Gaslight  Co.  v. 

Super,  a.  186.  CoUiday,  25  Md.  1. 
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633.  Formation  and  organization. 

Sec.  633.  Corporations  may  be  formed  subject  to  the  provisions  of  this  title, 
and  with  all  the  rights,  duties,  and  powers  herein  specified.  Such  corpora- 
tions shall  be  known  as  mutual  building  and  loan  associations,  and  the  words 
'^Mutual  Building  and  Loan  Association^'  shall  form  part  of  the  name  of  every 
such  corporation.  The  articles  of  incorporation,  in  setting  forth  the  purposes 
for  which  the  corporation  is  formed,  shall  state  that  it  is  formed  to  encourage 
industry,  frugality,  home  building,  and  savings  among  the  stockholders;  the 
accumulation  of  savings;  the  loaning  to  its  stockholders  of  the  funds  so  accumu- 
lated, with  the  profits  and  earnings;  and  the  repayment  to  each  stockholder  of 
his  savings  and  profits,  when  they  have  accumulated  to  a  certain  sum,  or  at  any 
time  when  he  shall  desire  the  same,  as  provided  in  the  by-laws,  or  when  the 
corporation  shall  desire  to  repay  the  same;  and  shall  also  state  that  it  is  formed 
for  all  the  purposes  specified  in  this  title.  [New  section,  approved  Mardh  31, 
1891;  Stats.  1891,  p.  252;  in  effect  from  passage.] 

A   land  and   improvement    company  Oeneral  scheme  of  building  and  loan 

stands  upon  the  same  basis  as  commercial  associations:  See  61  Am.  St.  Rep.  34,  25, 

corporations  haying  a  subscribed  capital  stock :  note. 

Potter  y.  Dear,  95  Cal.  578.    A  corporation  Jurisdiction  of  courts  over  building  and 

incorporated  for  the  purpose  of  accnmnlating  lo^n  societies:  See  68  Am.   St.  Rep.  860, 

funds  by  the  payment  of  each  stockholder  in  g^x   note 

periodical  installments,  and  of  investing  the  j^i^'^j,^^  effect  of  on  building  and  loan 

same,  and  to  deal  in.  improve,  buy.  and  sell  associations-  See   61   Am     St     Ren     24-30 

real  property,  and  to  transact  aU  kinds  of  ass^^atio^s-  c>ee   t>i   Am.    bt.    Kep.    ^4  iju, 

real  estate  business  in  which  natural  per-  « '     .         -     - 

sons  may  lawfully  engage,  is  not  incorpora-  Receiver  for  building  and  loan  associa- 
ted under  this  section:  Vercoutere  v.  Golden  **<>^-  ^e«  People  v.  Union  etc.  Assn.,  127 
Sute  Land  Co..  116  Cal.  410.  <^al.  400;  Hale  v.  Barker.  120  Cal.  419;  note. 

Building  and  loan  associations:  See  69  '^2  Am.  St.  Rep.  47,  48. 
Am.  Dec  150-165,  note. 

634.  Capital  stock. 

Sec.  634.  The  capital  stock  of  such  corporations  shall  be  paid  in  by  the 
stockholders  in  regular,  equal,  periodical  payments,  at  such  times  and  in  such 
amounts  as  shall  be  provided  in  the  by-laws.  Such  periodical  payments 
shall  be  called  dues.  And  at  or  before  a  time  to  be  stated  in  the  by-laws,  each 
stockholder  shall  pay  to  the  corporation,  upon  each  share  of  stock  held  by  him, 
such  an  amount  of  dues  as  the  by-laws  shall  provide;  and  the  payment  of  dues 
shall  so  continue  on  each  share  of  stock  issue  till  it  reaches  its  matured  value, 
or  is  withdrawn,  canceled,  or  forfeited.  The  capital  stock  shall  consist  of  such 
accumulated  dues,  together  with  the  earnings  and  profits  of  the  corporation,  and 
shall  in  no  case  exceed  two  million  dollars,  except  as  to  corporations  now  exist- 
ing. It  shall  be  divided  into  shares  of  matured  or  par  value  of  one  hundred 
dollars,  or  two  hundred  dollars  each,  as  shall  be  provided  in  the  articles  of  in- 
corporation and  fixed  by  the  by-laws.  Certificates  of  stock  shall  be  issued  to 
each  stockholder  on  the  first  payment  of  dues  by  him.    The  shares  shall  be 
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issued  in  yearly,  half  yearly,  or  quarterly  series,  except  in  corporations  now  exist- 
ing, in  such  amounts  in  each  series,  and  at  such  times,  as  shall  be  determined 
by  the  board  of  directors.  No  share  of  a  prior  series  shall  be  issued  after  the 
issuing  of  shares  in  a  new  series.  Shares  which  have  not  been  pledged  as  a 
security  for  the  repayments  of  a  loan  shall  be  called  free  shares.  Shares  that 
have  been  so  pledged  shall  be  called  pledged  shares.  All  stock  matured  and 
surrendered  or  canceled  in  any  series  shall  become  the  property  of  the  corpora- 
tion, and  may  be  issued  in  any  subsequent  series.  Payment  of  dues  on  shares  of 
stock  in  each  series  shall  commence  from  the  time  that  shares  began  to  be  issued 
in  such  series.  Any  such  corporation  shall  have  power  by  its  by-laws  to  impose 
and  collect  a  fine  from  each  stockholder  not  exceeding  ten  per  cent  of  the  de- 
faulted amount,  for  every  neglect  or  refusal  to  make  his  payments  of  dues,  or 
premium,  or  interest,  when  due,  and  to  impose  and  collect  a  like  fine  successively 
on  every  regular  payday  during  such  default.  Every  such  corporation  hereafter 
formed  shall  also  have  power  to  charge  an  entrance  fee  upon  each  share  of 
stock  issued,  not  exceeding  ten  cents  on  each  share,  and  may  also  charge  a 
transfer  fee  not  exceeding  ten  cents  on  each  share,  all  of  which  shall  be  paid 
into  the  treasury  and  accounted  for  as  all  other  funds  of  the  association; 
provided,  that  building  and  loan  associations  heretofore  incorporated  may 
continue  to  charge  and  dispose  of  such  entrance  and  transfer  fees  as  are 
prescribed  by  the  by-laws  of  such  corporation.  Payment  of  dues  or  interest 
may  be  made  in  advance,  but  no  association  shall  allow  interest  on  such  advance 
payments  at  a  greater  rate  than  six  per  cent  per  annum,  nor  for  a  longer  period 
than  one  year.  [New  section,  added  March  31,  1891;  Stats.  1891,  p.  263;  in 
effect  immediately.] 

635.  Betiring  free  shares. 

Sec.  635.  The  directors  may,  at  their  discretion,  under  the  regulations  pre- 
scribed in  their  by-laws,  retire  the  free  shares  of  any  series  of  stock,  at  any  time 
after  four  years  from  the  date  of  their  issue,  by  enforcing  the  withdrawal  of  the 
same;  but  whenever  there  remains  in  any  series,  at  the  expiration  of  five  years 
after  the  date  of  its  issue,  an  excess  above  one  hundred  free  shares  of  the  par 
value  of  two  hundred  dollars  each,  or  two  hundred  free  shares  of  the  par 
value  of  one  hundred  dollars  each,  then  it  is  the  duty  of  the  directors  to  retire 
annually  twenty-five  per  centum  of  such  excess  existing  at  said  expiration  of  five 
years  after  the  date  of  its  issue,  so  that  no  more  than  one  hundred  free  shares 
shall  remain  in  such  series  at  the  expiration  of  nine  years  from  the  date  of  its 
issue.  No  more  than  one-half  the  monthly  receipts  must  be  used  for  that  pur- 
pose; and  thereafter  the  directors  may,  in  their  discretion,  retire  such  other  free 
shares  as  they  consider  to  be  for  the  best  interest  of  the  association.  Whenever, 
under  the  provisions  of  this  section,  the  withdrawal  of  shares  is  to  be  enforced, 
the  shares  to  be  retired  must  be  determined  by  lot,  drawn  from  all  free  shares 
in  the  series,  as  may  be  regulated  by  the  by-laws,  and  the  holders  thereof  must 
be  paid  the  amount  actually  paid  in,  and  the  full  amount  of  net  earnings  at  the 
date  of  retirement.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

636.  Haturity  of  stock. 

Sec.  636.    When  the  stock  in  any  series  shall  have  reached  its  matured  value, 

232 


Title  XVI.]  Land  and  Building  Corporations.  §§  637,  638 

payment  of  dues  thereon  shall  cease,  and  all  of  the  stockholders  in  such  series 
who  have  borrowed  from  the  association  shall  be  entitled  to  have  their  securi- 
ties returned  to  them,  and  a  satisfaction  of  the  mortgages  made  by  them  to 
the  association;  and  the  holders  of  free  shares  of  stock  in  such  series  shall  be 
paid  out  of  the  funds  of  the  association  the  matured  value  thereof,  with  such 
rate  of  interest  as  shall  be  determined  by  the  by-lawff,  from  the  time  the  board 
of  directors  shall  declare  such  share  to  have  matured  until  paid;  but  at  no  time 
shall  more  than  one-third  of  the  receipts  of  the  association  be  applicable  to  the 
payment  of  matured  shares,  without  the  consent  of  the  board  of  directors.  The 
order  of  the  payment  of  the  matured  shares  shall  be  determined  by  the  by-laws. 
[New  section,  added  March  31,  1891;  Stats.  1891,  p.  254;  in  effect  immediately.] 

JCaturity  of  stock:  See  Bertche  t.  Eqai-     St.  Hep.  571;  Williamson  r.  Eastern  BIdg. 
table  Loan  etc.  Assn.,  147  Mo.  343;  71  Am.     etc.  Assn.,  54  S.  C.  582;  71  Am.  St.  Rep.  S22. 

437.  Loana. 

Sec.  637.  The  moneys  in  the  hands  of  the  treasurer,  and  such*  sums  as  may 
be  borrowed  by  the  corporation  for  the  purpose,  shall  be  loaned  out  in  open 
meeting  to  the  member  who  shall  bid  the  highest  premium,  or  may  be  loaned 
at  such  premium  as  may  be  fixed,  from  time  to  time,  by  the  board  of  directors; 
and  the  premium  may  be  deducted  from  the  amount  of  the  loan,  or  such  pro- 
portion may  be  deducted  as  the  by-laws  shall  provide,  and  in  that  case  the  bal- 
ance of  said  premium  shall  be  payable  in  such  installments  as  the  by-laws  shall 
determine;  provided,  however,  that  where  the  premium  is  payable  in  install- 
ments^ the  number  of  installments  into  which  the  same  is  divided  shall  be  uni- 
formly applicable  to  all  loans  made  by  the  corporation,  and  shall  be  payable  at 
the  times  and  in  the  manner  as  provided  in  the  by-laws;  and  provided  further, 
that  in  no  case  shall  the  amount  loaned  exceed  the  matured  value  of  the  shares 
pledged  to  secure  the  loan.  [New  section,  added  March  31, 1891;  Stats.  1891,  p. 
254;  in  efiEect  immediately.] 

S«e  note  to  sec  688. 

<38.  Bate  of  interest 

Sec.  638.  The  rate  of  interest  on  all  loans  may  be  fixed  by  the  by-laws;  but 
in  case  the  by-laws  fail  to  fix  the  rate,  then  it  shall  be  fixed  from  time  to  time 
by  the  board  of  directors.  For  every  loan  made  a  note  or  obligation  secured  by 
a  first  mortgage  or  deed  of  trust  upon  unencumbered  real  estate  shall  be  given, 
accompanied  by  a  transfer  and  pledge  to  the  association  of  at  least  one  share 
of  stock  as  collateral  security  for  the  repayment  of  the  loan,  or  in  lieu  of  a  mort- 
gage or  deed  of  trust  there  may  be  pledged  and  transferred  to  the  association  for 
the  payment  of  the  loan,  free  shares,  the  withdrawal  value  of  which  under  the 
by-laws  at  the  time  of  such  borrowing  shall  exceed  the  amount  borrowed  and 
interest  thereon  for  six  months.  At  the  discretion  of  the  board  of  directors  the 
borrower  may  repay  the  loan  and  all  arrears  and  interest  and  fines  thereon  at  any 
time  upon  surrender  of  the  shares  pledged  for  the  loan.  [Amendment  of  March 
11, 1901;  Stats.  1901,  p.  268;  in  effect  from  passage.  Became  a  law  under  con- 
stitutional provision  without  governor's  approval.] 

TTsnrlouB  contracts:  See  83  Am.  Dec.  612-  security  for  the  loan,  the  monthly  payments 

614,  note;  46  Am.  St.  Rep.  200,  201,  note.  of  interest  and  dues,  so  far  as  made,  should 

Kortgage,  credits  on.«-Iu  an  action  by  a  be    credited    upon    the    mortgage:  Hale    v. 

receiTer  of  an  insolvent  building  and  loan  Barker,  129  Cal.  419.    See,  further,  on  this 

association  to  foreclose  a  mortgage  whose  subject,  note,  61  Am.  St.  Rep.  26-^ 
shares  of  stock  are  pledged   as  collateral 
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639.  Forfeitures — ^Arrears  in  payments. 

Sec.  639.  Whenever  any  member  shall  be  six  months  in  arrears  in  the  pay* 
ment  of  his  dues  upon  free  shares^  the  secretary  shall  give. him  notice  thereof^ 
in  writings  and  a  statement  of  his  arrearages^  by  mailing  the  same  to  him  at 
the  last  postoffice  address  given  by  him  to  the  association,  and  if  he  shall 
not  pay  the  same  within  'two  months  thereafter,  the  board  of  directors  may, 
at  their  option,  declare  his  shares  forfeited;  and  at  the  time  of  such  forfeiture- 
the  withdrawal  value  thereof  shall  be  determined  and  stated,  and  the  de- 
faulting member  shall  be  entitled  to  withdraw  the  same  without  interest,  upon 
such  notice  as  shall  be  required  of  a  withdrawing  shareholder.  Whenever  a  bor- 
rowing member  shall  be  six  months  in  arrears  in  the  payment  of  his  dues,  or  in- 
terest, or  premium,  the  whole  loan  shall  become  due,  at  the  option  of  the  board 
of  directors;  and  they  may  proceed  to  enforce  collection  upon  the  securities  held 
by  the  association.  The  withdrawal  value,  at  the  time  of  the  commencement 
of  the  action,  of  all  shares  pledged  as  collateral  security  for  the  loan,  shall  be 
applied  to  the  payment  of  the  loan,  and  said  shares,  from  that  time,  shall  be 
deemed  surrendered  to  the  association.  [New  section,  added  March  31,  1891; 
Stats.  1891,  p.  255;  in  effect  immediately.] 

By  the  act  of  1891,  page  262,  it  was  pro-  said  sections  shall  continue  in  fnll  force  and 

Tided:  "Section  six  hundred  and  thirty-nine,  validity;  provided  further,  that  the  sectioua 

six  hundred  and  forty,  six  hundred  and  for-  by  this  act  added  to  the  Civil  Code,  provid- 

ty-one,  six  hundred  and  forty-two,  six  hun-  ing  for  the  examination  by  the  bank  com- 

dred  and  forty-three,  six  hundred  and  forty-  missioners  of  this  state  of  all  building  and 

four,  six  hundred  and  forty-five  and  six  hnu-  loan  associations,  shaU  apply  to  all  such  cor^ 

dred  and  forty-seven,  of  title  XVI,  part  IV,  porations,  whether  organized  and  doing  busi- 

division  I,  of  the  Civil  Code,  are  hereby  re-  ness  before  or  after  the  passage  of  this  acL** 

pealed;  provided,  however,  that  so  far  as  the  Seventeen  new  sections  were  added  to  the 

said  sections  relate  to  and  govern  building  Civil  Code  by  this  act  numbered  cousecutive- 

aud  loan  associations  heretofore  incorporated  ly  from  033  to  648%,  inclusive,  aU  approved 

and  doing  business  under  the  Civil  Code,  the  and  in  effect  March  31«  1891. 

640.  Purchase  of  real  estate. 

Sec.  640.  Any  such  association  may  purchase  at  any  sale,  public  or  private^ 
any  real  estate  upon  which  it  may  have  a  mortgage,  judgment,  lien,  or  other 
encumbrance,  or  in  which  it  may  have  an  interest;  and  may  sell,  convey,  lease, 
or  mortgage  the  same  at  pleasure  to  any  person  or  persons.  [New  section,  added 
March  31,  1891;  Stats.  1891,  p.  255;  in  effect  immediately.] 

641.  Borrowing  money. 

Sec.  641.  Any  such  association  has  power  to  borrow  money  for  the  purpose 
of  making  loans  or  paying  withdrawals  or  maturities;  but  the  indebtedness  thus 
incurred,  must  not,  at  any  one  time,  exceed  twenty-five  per  centum  of  the  assets 
of  the  association.  Before  any  money  shall  be  borrowed,  the  board  of  directors 
must,  by  a  majority  vote  of  all  of  its  members,  pass  and  record  a  resolution  to 
that  effect,  and  authorize  the  execution  and  delivery  of  the  notes  or  other  obli- 
gations of  the  association,  with  or  without  security  therefor.  [Commissioners^ 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

642.  Profits  and  losses,  apportionment  of. 

Sec.  642.  Profits  and  losses  shall  be  apportioned  at  least  annually,  and  shall  be 
apportioned  to  all  the  shares  in  each  series  outstanding  at  the  time  of  such  appor- 
tionmiCnt,  according  to  the  actual  value  of  such  shares  as  distinguished  from 
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their  withdrawal  value.     [New  section,  added  March  31,  1891;  Stats.  1891,  p. 
255;  in  effect  immediately.] 

613.  Membership. 

Sec.  643.  Any-  person  of  Ml  age  and  sound  mind  may  become  a  member  of 
the  association  by  taking  one  or  more  shares  therein,  and  subscribing  to  the  by- 
laws, and  annexing  to  his  signature  his  postoffice  address.  A  minor  may  hold 
shares  in  the  name  of  the  parent,  guardian,  or  next  friend  as  trustee.  [Com- 
missioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

644.  Annual  report. 

Sec.  644.  Every  association  organized  imder  the  provisions  of  this  act,  and 
every  other  association  doing  a  like  business,  shall  annually  make  a  full  report, 
in  writing,  of  the  affairs  and  condition  of  such  corporation,  within  thirty  days 
after  its  annual  meeting,  to  the  bank  commissioners  of  this  state.  Such  report 
shall  be  verified  by  the  oath  of  the  officers  making  the  same,  and  a  copy  of  the 
same  shall  be  delivered  to  every  stockholder,  from  the  office  of  the  corporation, 
who  may  call  for  such  report.  Every  association  shall  make  any  further  reports 
which  the  said  commissioners  may  require,  and  in  such  form  and  as  to  such 
matters  relating  to  the  condition  and  conducting  of  the  business  of  the  associa- 
tion as  such  commissioners  may  designate;  and  said  bank  commissioners  may 
at  any  time  examine  into  the  affairs  of  any  and  every  of  said  associations.  Any 
willful  false  swearing  in  making  and  verifying  said  reports  shall  be  deemed 
perjury.  Any  such  association  which  shall  fail  to  furnish  the  bank  commis- 
sioners any  such  report  required,  within  thirty  days  after  demand,  shall  forfeit 
the  sum  of  ten  dollars  per  day  for  every  day  such  report  shall  be  delayed  or 
withheld;  which  may  be  recovered  in  an  action  brought  by  the  attorney  general 
in  the  name  of  the  people  of  this  state;  and  all  moneys  so  recovered  shall  be 
paid  to  the  treasurer  of  the  state,  who  shall  pay  the  same  into  the  "Bank 
Commissioners*  Fund.'*  The  state  bank  commissioners  shall  annually  publish 
a  full  report  of  the  condition  of  all  associations  formed  under  the  provisions  of 
this  title,  and  every  other  association  doing  a  like  business  in  this  state,  in  the 
same  manner  as  they  are  now  required  to  do  in  reference  to  savings  banks. 
[New  section,  added  March  31, 1891;  Stats.  1891,  p.  256;  in  effect  immediately.] 

645.  Foreign  corporation,  deposit  by. 

Sec.  645.  No  mutual  building  and  loan  association,  or  company,  association, 
or  corporation,  organized  under  the  laws  of  any  other  state  or  territory,  to 
carry  on  a  business  of  a  like  character  to  that  authorized  by  this  title,  shall 
be  allowed  to  do  business,  or  to  sell  their  stock  in  this  state,  without  first  hav- 
ing deposited  with  the  state  controller,  or  secretary  of  state,  the  sum  of  fifty 
thousand  dollars  in  money,  or  United  States  or  municipal  bonds  of  this  state, 
or  in  mortgages  upon  real  estate  located  within  this  state,  as  a  guaranty  fund 
for  the  protection  and  indemnity  of  residents  of  the  state  of  California,  with 
whom  such  companies,  associations,  or  corporations  shall  do  business;  the  fund 
80  deposited  to  be  paid  by  the  custodian  thereof  to  the  residents  of  California 
only,  and  not  then  imtil  proof  of  claim  by  final  judgment  has  been  filed  with 
the  custodian  of  said  fund  against  such  foreign  company,  association,  or  cor- 
poration.    Any  of  the  securities  so  deposited  may  be  withdrawn  at  any  time  upon 
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others,  herein  provided  for,  of  like  amount,  being  substituted  in  lieu  thereof. 

Any  person  or  persons  who  shall  be  found  in  this  state  as  agent,  or  in  any  other 

capacity,  representing  such  foreigA*  company,  association,  or  corporation,  which 

has  not  complied  with  the  provisions  of  this  section,  shall  be  deemed  guilty  of 

a  misdemeanor,  and  upon  conviction  shall  be  punished  by  a  fine  not  exceeding 

one  thousand  dollars,  or  imprisonment  in  the  county  jail  not  exceeding  twelve 

months,  or  by  both  such  fine  and  imprisonment.     [New  section,  added  March 

31,  1891;  Stats.  1891,  p.  256;  in  effect  immediately.] 

Biscriminations  by  stato  legislature  against  foreign  corporations:  See  96  Am. 
Bee.  536-539,  note. 

€46.  Electing  to  continue  in  business. 

Sec.  646.  Any  building  and  loan  association,  now  existing  and  heretofore 
incorporated,  desiring  to  continue  its  existence  under  the  provisions  of  thia 
title,  may  do  so  if  the  holders  of  a  majority  of  the  stock,  at  their  regular  annual 
meeting,  or  at  a  special  meeting  of  the  stockholders  called  for  that  purpose, 
shall  so  elect.  The  notice  of  the  meeting,  whether  regular  or  special,  shall 
state  as  one  of  the  objects  of  the  meeting,  to  vote  on  the  question  whether  the 
corporation  shall  continue  its  existence  under  the  provisions  of  this  title;  and 
the  notice  of  meeting  shall  be  published  as  required  by  section  three  hundred 
and  one;  and,  in  addition  thereto,  a  similar  notice  shall  be  mailed  to  each 
stockholder  at  his  postoflRce  address.  Within  thirty  days  after  the  holders  of 
a  majority  of  the  stock  at  any  such  meeting  have  voted  to  continue  the  existence 
of  the  corporation  under  the  provisions  of  this  title,  the  secretary  of  the  cor- 
poration shall,  under  oath,  make  and  subscribe,  as  such  secretary,  a  certificate, 
in  writing,  stating  the  calling  of  such  meeting,  the  fact  that  the  holders  of  a 
majority  of  the  stock  voted  to  continue  the  existence  of  the  corporation  under 
this  title,  which  shall  be  filed  in  the  office  of  the  county  clerk  in  which  its 
original  articles  of  incorporation  have  been  filed,  and  shall  file  in  the  office  of 
the  secretary  of  state  a  certified  copy  thereof,  according  to  the  provisions  of  sec- 
tion two  hmxdred  and  ninety-six;  and  the  secretary  of  state  shall  issue  his  usual 
certificate,  as  provided  in  said  section.  Thereupon,  such  corporation  shall  be 
subject  to  all  the  provisions  of  this  title,  as  though  originally  incorporated 
under  the  provisions  hereof,  except  that  no  change  in  its  name  or  amount  of 
capital  stock  shall  be  made;  but  the  name  shall  be  the  same  as  contained  in  the 
original  articles.  i[New  section,  added  March  31^  1891;  Stats.  1891,  p.  256; 
in  effect  immediately.] 

647.  Subject  to  provisions  relating^  to  bank  commissioners. 

Sec.  647.  All  corporations  doing  the  business  of  building  and  loan  associa- 
tions in  this  state  shall  be  subject  to  the  provisions  of  this  title  relating  to 
the  bank  commissioners.  [New  section,  added  March  31,  1891;  Stats.  1891, 
p.  257;  in  effect  immediately.] 

648.  Definition  of  building  and  loan  association. 

Sec.  648.  The  name  "building  and  loan  association,"  as  used  in  this  act, 
shall  include  all  corporations,  societies,  or  organizations,  or  associations  doing 
a  savings  and  loan  or  investment  business  on  the  building  society  plan,  viz.: 
loaning  its  funds  to  its  members  or  its  shareholders,  and  whether  issuing  certifi- 
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cates  of  stock  which  mature  at  a  time  fixed  in  advance  or  not.     [New  section^ 
added  March  31,  1891;  Stats.  1891,  p.  257;  in  effect  immediately.] 

648^.  Taxation. 

[Section  648^  waa  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 


TITLE  XVII. 

COLLEGES  AND  SEMINARIES  OF  LEARNING. 

Sec.  649.    Proyiding  for  the  iDcorporatioxi  of  colleges  and  seminaries  of  learning. 

Sec.  6G0.    Powers  of  tmstees  of  colleges. 

Sec  661.    Transfer  of  property  from  existing  to  new  colleges. 

648.  ProYiding  for  the  inoorporation  of  colleges  and  seminaries  of  learning. 

Sec.  649.  Any  nninber  of  persons  who  may  desire  to  establish  a  college  or 
seminary  of  learning  may  incorporate  themselves  as  provided  in  this  part^  except 
that  in  lien  of  the  requirements  of  section  two  hundred  and  ninety,  the  articles 
of  incorporation  shall  contain: 

1.  The  name  of  the  corporation; 

2.  The  purposes  for  which  it  is  organized; 

3.  The  place  where  the  college  or  seminary  is  to  be  conducted; 

4.  The  number  of  its  trustees,  which  shall  not  be  less  than  five  nor  more  than 
fifteen,  and  the  names  and  residences  of  the  trustees.  The  term  for  which  the 
trustees  named  and  their  successors  are  to  hold  office  may  also  be  stated.  If  it 
is  desired  that  the  trustees,  or  any  portion  of  them,  shall  belong  to  any  organi- 
zation, society,  or  church,  such  limitation  shall  be  stated; 

5.  The  names  of  those  who  have  subscribed  money  or  property  to  assist  in 
founding  the  seminary  or  college,  together  with  the  amount  of  money  and 
description  of  property  subscribed. 

This  title  was  added  by  an  act  to  take  effect  from  and  after  its  passage,  approved 
March  14^  1885;  Statutes  and  Amendments  1885,  133. 

650.  Powers  of  trustees  of  colleges. 

Sec.  650.  Unless  otherwise  provided  in  the  articles  of  incorporation,  the 
board  of  trustees  shall,  as  soon  as  organized,  so  classify  themsdves  that  one- 
fifth  of  their  number  shall  go  out  of  office  every  year,  and  thereafter  the  .trus- 
tees shall  hold  office  for  five  years.  A  majority  of  the  trustees  shall  constitute  a 
quorum  for  the  transaction  of  business,  and  the  office  of  the  corporation  shall 
be  at  the  college  or  seminary. 

The  trustees  Shall  have  power: 

1.  To  elect,  by  ballot,  annually,  one  of  their  number  as  president  of  the  board; 

2.  Upon  the  death,  removal  out  of  the  state,  or  other  vacancy  in  the  office,  or 
expiration  of  the  term  of  any  trustee,  to  elect  another  in  his  place;  provided, 
that  where  there  are  graduates  of  the  institution,  such  graduates  may,  under 
such  rules  as  the  board  shall  prescribe,  nominate  persons  to  fill  vacancies  in 
the  board  of  trustees;  such  nomination  shall  be  considered  by  the  board,  but 
it  may  reject  any  or  all  such  nominations,  and  of  its  own  motion  appoint  others; 
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3.  To  elect  additional  trustees;  provided,  the  whole  number  elected  shall 
never  exceed  fifteen  at  any  one  time; 

4.  To  declare  vacant  the  seat  of  any  trustee  who  shall  absent  himself  from 
eight  succeeding  meetings  of  the  board; 

6.  To  receive  and  hold,  by  purchase,  gift,  devise,  bequest,  or  grant,  real  or 
personal  property  for  educational  purposes  connected  with  the  corporation,  or 
for  the  benefit  of  the  institution; 

6.  To  sell,  mortgage,  lease,  and  otherwise  use  and  dispose  of  the  property  of 
the  corporation  in  such  manner  as  they  shall  deem  most  conducive  to  the  pros- 
perity of  the  corporation; 

7.  To  direct  and  prescribe  the  course  of  study  and  discipline  to  be  observed 
in  the  college  or  seminary'; 

8.  To  appoint  a  president  of  the  college  or  seminary,  who  shall  hold  his  office 
during  the  pleasure  of  the  trustees;  ' 

9.  To  appoint  such  professors,  tutors,  and  other  officers  as  they  shall  deem 
necessary,  who  shall  hold  their  offices  during  the  pleasure  of  the  trustees; 

10.  To  grant  such  literary  honors  as  are  usually  granted  by  any  university, 
college,  or  seminary  of  learning  in  the  United  States,  and  in  testimony  thereof 
to  give  suitable  diplomas  under  their  seal,  and  the  signature  of  such  officers  of 
the  corporation  and  the  institution  as  they  shall  deem  expedient; 

11.  To  jBx  salaries  of  the  president,  professors,  and  other  officers  and  em- 
ployees of  the  college  or  seminary; 

12.  To  make  all  by-laws  and  ordinances  necessary  and  proper  to  carry  into 
effect  the  preceding  powers  and  necessary  to  advance  the  interests  of  the  college 
or  seminary;  provided,  that  no  by-laws  or  ordinance  shall  conflict  with  the  con- 
stitution or  laws  of  the  United  States  or  of  this  state. 

651.  Transfer  of  property  from  existing  to  new  colleges. 

Sec.  651.  Any  educational  corporation,  or  body  claiming  to  be  such,  now 
existing,  may,  by  a  unanimous  vote  of  those  of  its  trustees  present  at  a  special 
meeting  called  for  that  purpose,  and  of  which  due  notice  shall  be  given  to  each 
trustee,  convey  all  its  property,  rights,  and  franchises  to  a  corporation  organ- 
ized under  this  title.  The  fact  that  due  notice  of  the  meeting  was  given  to  each 
trustee  shall  be  conclusively  proven  by  the  entries  in  the  minutes  of  the  corpo- 
ration or  body  making  the  conveyance.  Said  minutes  shall  be  certified  to  be 
correct  by  the  president  and  secretary. 

See  note  to  sec.  649. 

TITLE  XVIII. 

CONSOLIDATION    OF    COLLEGES    AND    INSTITUTIONS    OF 

HIGHER  EDUCATION. 

Sec.  652.    Societies  and  orgauizations  authorized  to  consolidate. 
Sec.  653.    Transfer  of  property. 

652.  Societies  and  organizations  authorized  to  consolidate. 

Sec.  652.  Whenever  any  benevolent,  religious,  or  fraternal  organization  or 
society,  having  a  grand  lodge,  assembly,  conference,  or  other  legislative  or  rep- 
resentative head  in  the  state  of  California,  having  two  or  more  colleges  or  in- 
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stitutions  of  higher  education  tinder  its  patronage,  shall,  for  the  purpose  of 
greater  eflSciency  and  simplicity  in  the  administration  of  its  educational  inter- 
ests, desire  to  consolidate  such  institutions  under  one  management,  such  organi- 
zation or  society  shall  be  and  is  authorized  to  consolidate  such  institutions  under 
one  management  by  complying  with  the  following  provisions: 

First — Such  grand  lodge,  assembly,  conference,  or  other  legislative  or  repre- 
sentative head  having  authorized  a  consolidation  of  its  institutions,  a  new  cor- 
poration shall  be  formed.  The  board  of  trustees  of  the  new  corporation  shall 
at  first  consist  of  the  persons  constituting  the  boards  of  trustees  of  the  several 
institutions,  respectively,  thus  consolidated,  and  others;  provided,  the  number 
of  trustees  shall  not  exceed  forty-five.  The  board  of  trustees  shall  be  so  classi- 
fied that  the  term  of  ofiice  of  one-third  of  its  niunber  shall  expire  each  year; 
the  successors  of  such  trustees,  as  their  terms  expire,  shall  be  elected  by  such 
grand  lodge,  assembly,  conference,  or  other  legislative  or  representative  head, 
at  its  annual  meeting. 

Second — The  said  board  of  trustees  shall  report  annually  to  the  grand  lodge, 
assembly,  conference,  or  other  legislative  or  representative  head  controlling  it, 
the  condition  of  affairs  of  such  corporation,  and  the  amount  and  manner  of  its 
receipts  and  expenditures.  [New  section,  approved  I'ebruary  23,  1893;  Stats. 
1893,  p.  4;  in  effect  February  23,  1893.] 

New   title   added   Febraary   28,  1893;  Stats.  1893,  p.  4;  in  effect  immediately. 

'653.  Transfer  of  property. 

Sec.  653.  The  several  boards  of  trustees  of  the  institutipns  thus  consolidated 
Aall  be  and  are  hereby  authorized  and  directed  to  transfer  all  property,  real 
and  personal,  held  by  them,  to  the  new  corporation,  as  herein  constituted,  to- 
.gether  with  all  powers,  privileges,  and  authority  conferred  upon  or  enjoyed  by 
them  under  their  respective  charters  or  acts  of  incorporation.  The  new  corpo- 
ration receiving  such  property  shall  assume  all  indebtedness  and  liabilities  of 
^uch  institutions  as  are  thus  consolidated,  but  shall  not  transfer  such  property 
from  one  location  to  another,  except  by  an  aflSrmative  vote  of  not  less  than 
three-fourths  of  the  said  board  of  trustees  of  the  new  corporation,  nor  divert 
specific  grants,  donations,  or  bequests  from  the  purposes  for  which  such  grants, 
donations,  or  bequests  were  made.  That  after  the  boards  of  trustees  have  con- 
veyed the  property,  real  and  personal,  of  the  various  institutions  to  the  new 
corporation,  as  hereinabove  provided,  and  the  same  has  been  accepted  by  the 
said  new  corporation,  then  the  franchises  held  by  the  corporations  thus  consolidat- 
ing shall  cease,  and  the  said  corporations  shall  be  thereby  dissolved.  [Amend- 
ment, approved  March  9, 1895;  Stats.  1896,  p.  40;  in  effect  sixty  days  from  March 
^,  1895.] 

TITLE   XIX. 

CO-OPERATIVE  BUSINESS  CORPORATIONS. 

'653a.  Purposes  for  which  may  be  formed. 

Sec.  653a.  Co-operative  .business  corporations  may  be  formed  for  doing  any 
lawful  business,  and  dividing  a  portion  of  their  profits  among  persons  other  than 
-their  stockholders.    Each  of  such  corporations  may,  in  its  by-laws,  in  addition 
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to  the  matters  specified  in  section  three  hundred  and  three,  provide  the  amoimt 
of  profits  which  must  be  divided  among  persons  other  than  its  stockholders,  and 
the  manner  in  which  and  the  persons  among  whom  such  division  may  be  made. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


Commissioners*  note.— This  section  codi- 
fies that  '*part  of  the  Statute  of  18^7-78,  page 
8vS3,  defioiug  co-operative  business  corpora- 
tious.  That  part  of  the  statute  declaring 
that  the  by-laws  may  proTide  for  the  num- 


ber of  votes  to  which  each  shareholder  shall 
be  entitled  is  omitted,  for  the  reason  that 
it  is  special  legislation,  and  uncoustitntiontl 
within  the  decision  in  Krause  v.  Darbrow» 
127  Cal.  681." 


TITLE  XX. 

CO-OPERATIVE  BUSINESS  ASSOCIATIONS. 

Sec.  653b.  Formation  and  purposes  of. 

Sec.  663c.  Rights,  interests,  and  liabilities  of  members. 

Sec.  663d.  The  articles  of  association. 

Sec.  653e.   The  by-lawn. 

Sec.  658f.   Execution  against  the  association  or  its  members. 

Sec.  063g.  Purpose  of  the  association,  how  may  be  altered. 

Sec.  653h.  Powers  of  the  association. 

Sec.  653i.  Oonsolidation  of  associations. 

Sec.  663j.    Dissolution  and  winding  up  of  association. 

Sec.  063k.  Quo  warranto  to  inquire  into  the  right  of  an  association  to  do  bnmness. 

653b.  Formation  and  purposes  of. 

Sec.  653b.  Five  or  more  persons  may  form  a  co-operative  association  for  the 
transaction  of  any  lawful  business,  whether  for  profit  or  not,  or  for  the  promo- 
tion of  any  educational,  industrial,  benevolent,  social,  or  political  purpose. 
Such  association  must  not  have  any  capital  stock,  but  must  issue  membership 
certificates  to  each  member.  Such  certificate  cannot  be  assigned,  so  that  the 
assignee  can,  by  its  transfer,  become  a  member  of  the  association,  but,  by  a 
resolution  of  its  board  of  directors,  such  certificate  may  be  transferred,  and  the 
transferee  made  a  member  in  lieu  of  the  last  former  holder.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Beapecting  this  title,  the  commissioners     was  adopted  by  the   legislature:  See  Stats. 


recommended  that  "the  Statute  of  1S05, 
page  221»  be  codified  in  sections  six  hundred 
and  fifty-three  b  to  six  hundred  and  fifty- 
three  k,  to  be  preceded  by  the  heading  Title 
XX.  Co-operatiTe  Business  Associations.'  " 
The  recommendation  of  the  commissioners 


1901,  pp.  387-391.  430. 

Voluntary  associations,  legal  nature  of, 
and  jurisdiction  of  courts  over:  See  note,  7 
Am.  St.  Rep.  160-170. 

Remedies  of  members  of  fraternal  and 
other  associations:  See  note,  59  Aol  St. 
Rep.  198-209. 


663c.  Bights,  interests,  and  liabilities  of  members. 

Sec.  653c.  In  such  association  the  rights  and  interests  of  all  members  are 
equal,  and  no  member  can  have  or  acquire  a  greater  interest  therein  than  any 
other  member  has.  At  every  election  held  pursuant  to  the  by-laws  each  mem- 
ber must  be  entitled  to  cast  one  vote  and  no  more.  All  persons  above  the  age 
of  eighteen  years,  regardless  of  sex,  are  eligible  to  membership,  if  otherwise 
qualified  and  elected  as  the  by-laws  may  provide.  The  by-laws  must  provide 
for  the  amount  of  the  indebtedness  which  such  association  may  incur.  And 
no  member  shall  be  responsible  individually,  or  personally  liable,  for  any  of  the 
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iJebts  or  liabilities  of  the  association  in  excess  of  his  proportion  of  such  in- 
debtedness; but  in  case  of  the  failure  and  insolyency  of  such  association,  may  be 
required  to  pay  any  unpaid  dues  or  installments  which  have,  before  such  in- 
solvency, become  due  from  such  member  to  the  association,  pursuant  to  its  by- 
laws. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  1901.] 

653d.  The  articles  of  association. 

Sec.  653d.  Every  association  formed  under  this  title  must  prepare  articles 
of  association,  in  writing,  stating:  The  name  of  the  association,  the  purpose  for 
which  it  is  formed,  the  place  where  its  principal  business  is  to  be  transacted, 
the  term  for  which  it  is  to  exist,  not  to  exceed  fifty  years,  the  number  of  the 
directors  thereof,  and  the  names  and  residences  of  those  selected  for  the  first 
year,  the  amount  which  each  member  is  to  pay  upon  admission  as  membership 
fee,  and  that  each  member  signing  the  articles  has  actually  paid  in  such  sum,- 
and  that  the  interest  and  right  of  each  member  therein  is  to  be  equal.  Such 
articles  of  association  must  be  subscribed  by  the  original  associates  or  members, 
and  acknowledged  by  each  before  some  person  competent  to  take  an  acknowl- 
edgment of  a  deed  in  this  state.  Such  articles  so  subscribed  and  acknowledged 
must  be  filed  in  the  office  of  the  clerk  of  the  county  wherein  the  principal  busi- 
ness of  the  association  is  to  be  transacted,  and  a  copy  thereof  certified  by  such 
clerk,  with  the  secretary  of  state,  who  must  thereupon  issue  his  certificate  in 
the  form,  and  having  the  effect  prescribed  in  section  two  hundred  and  ninety- 
six.  [Commissioners'  Amendment^  approved  March  16,  1901;  took  effect  July 
1,  1901.] 

65Se.  The  by-laws. 

Sec.  653e.  Every  association  formed  under  this  title  must,  within  forty  days 
after  it  so  becomes  an  association,  adopt  a  code  of  by-laws  for  the  government 
and  management  of  the  association,  not  inconsistent  with  this  title.  A  major- 
ity of  all  the  associates  is  necessary  to  the  adoption  of  such  by-laws,  and  the 
same  must  be  written  in  a  book,  and  subscribed  by  the  members  adopting  the 
same,  and  the  same  cannot  be  amended  or  modified  except  by  the  vote  of  a  ma- 
jority of  all  the  members,  after  notice  of  the  proposed  amendment,  given  as 
the  by-laws  may  provide.  Such  association  may,  by  its  by-laws,  provide  for 
the  time,  place,  and  manner  of  calling  and  conducting  its  meetings;  the  number 
of  directors,  the  time  of  their  election,  their  term  of  office,  the  mode  and  man- 
ner of  their  removal,  the  mode  and  manner  of  filling  vacancies  in  the  board 
caused  by  death,  resignation,  removal,  or  otherwise,  and  the  power  and  author- 
ity of  such  directors,  and  how  many  thereof  are  necessary  to  the  exercise  of  the 
powers  of  such  directors,  which  must  be  at  least  a  majority;  the  compensation 
of  any  of  fhe  directors,  or  of  any  officer;  the  number  of  the  officers,  if  any,  other 
than  the  directors,  and  their  term  of  office;  the  mode  of  removal,  and  the 
method  of  filling  a  vacancy;  the  mode  and  manner  of  conducting  business;  the 
mode  and  manner  of  conducting  elections,  and  may  provide  for  voting  by  ballots 
forwarded  by  mail  or  otherwise,  provided  the  method  secures  the  secrecy  of  the 
ballot;  the  mode  and  manner  of  succession  of  membership,  and  the  qualifica- 
tions for  membership,  and  on  what  conditions,  and  when  membership  must  cease, 

and  the  mode  and  manner  of  expulsion  of  a  member,  subject  to  the  right  of 
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an  expelled  member  to  have  the  board  of  directors  appraise  his  interest  in  the 
association  in  either  money,  property,  or  labor,  as  the  directors  may  deem  best, 
and  to  have  the  money,  property,  or  labor  so  awarded  him  paid,  or  delivered, 
or  performed  within  forty  days  after  expulsion;  the  amount  of  membership  fee, 
and  the  dues,  installments,  or  labor  which  each  member  must  bo  required  to  pay 
or  perform,  if  any,  and  the  manner  of  collection  or  enforcement,  and  for  for- 
feiting or  selling  of  membership  interest  for  nonpayment  or  nonperformance; 
the  method,  time,  and  manner  of  permitting  the  withdrawal  of  a  member,  if  at 
all,  and  how  his  interest  must  be  ascertained,  either  in  money  or  property,  and 
within  what  time  the  same  must  be  paid  or  delivered  to  such  member;  the  mode 
and  manner  of  -ascertaining  the  interest  of  a  member  at  his  death,  if  his  legal 
representatives  or  none  of  them  desire  to  succeed  to  the  membership,  and 
whether  the  same  must  be  paid  to  his  legal  representatives  in  money,  or  property, 
or  labor,  and  within  what  time  the  same  must  be  paid,  or  delivered,  or  performed; 
such  other  things  as  may  be  proper  to  carry  out  the  purpose  for  which  the  as- 
sociation was  formed.  The  by-laws  must  provide  for  the  time  and  manner  in 
which  profits  must  be  divided  among  the  members,  and  what  proportion  of  the 
profits,  if  any,  must  be  added  to  the  common  property  or  funds  of  the  as- 
sociation. But  the  by-laws  may  provide  that  the  directors  may  suspend  or  pass 
the  payment  of  any  such  profit,  or  installment  of  earnings,  at  their  discretion. 
The  by-laws  and  all  amendments  must  be  recorded  in  a  book  and  kept  in  the 
office  of  the  association,  and  a  copy,  certified  by  the  directors,  must  be  filed  in 
the  office  of  the  county  clerk  where  the  principal  business  is  transacted.  [Com- 
missioners* Amendment,  approved  March  16,  1901;  took  eflEect  July  1,  1901.] 

663f .  Execution  against  the  association  or  its  members. 

Sec.  653f.  The  property  of  such  association  is  subject  to  attachment  and 
execution  for  its  lawful  debts.  The  interest  of  a  member  in  such  association,, 
if  sold  upon  execution,  or  any  judicial  or  governmental  order  whatever,  cannot 
authorize  the  purchaser  to  have  any  right,  except  to  succeed,  as  a  member  in 
the  association,  with  the  consent  of  the  directors,  to  the  rights  of  the  member 
whose  interest  is  thus  sold.  If  the  directors  choose  to  pay  or  settle  the  matter 
after  such  sale,  they  may  either  cancel  the  membership,  and  add  the  interest 
thus  sold  to  the  assets  or  common  property  of  the  association,  or  reissue  the 
share  or  right  to  a  new  member  upon  proper  payment  therefor,  as  the  directors 
may  determine.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.J 

653g.  Purpose  of  the  association,  how  may  be  altered. 

Sec.  653g.  The  purpose  of  the  business  may  be  altered,  changed,  modified, 
enlarged,  or  diminished  by  a  vote  of  two-thirds  of  all  the  members,  at  a  special 
election  to  be  called  for  such  purpose,  of  which  notice  must  be  given  the  same 
as  the  by-laws  provide  for  the  election  of  directors.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

663h.  Powers  of  the  association. 

Sec.  653h.  Every  association  formed  under  this  title  has  power  of  succession 
by  its  associate  name  for  fifty  years;  in  such  name  to  sue  and  be  sued  in  any 
court;  to  make  and  use  a  common  seal,  and  alter  the  same  at  pleasure;  to  re- 
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ceive  by  gift,  devise,  or  purchase,  hold,  and  convey  real  and  personal  property, 
as  the  purposes  of  the  association  may  require;  to  appoint  such  subordinate 
agents  or  officers  as  the  business  may  require;  to  admit  associates  or  members, 
and  to  sell  or  forfeit  their  interest  in  the  association  for  default  of  installments, 
or  dues,  or  work,  or  labor  required,  as  provided  by  the  by-laws;  to  enter  into  any 
and  all  lawful  contracts  or  obligations  essential  to  the  transaction  of  its  affairs, 
for  the  purpose  for  which  it  was  formed,  and  to  borrow  money,  and  issue  all  such 
notes,  bills,  or  evidences  of  indebtedness  or  mortgage  as  its  by-laws  may  pro- 
vide for;  to  trade,  barter,  buy,  sell,  exchange,  and  to  do  all  other  things  proper  to 
be  done  for  the  purpose  of  carrying  into  effect  the  objects  for  which  the  associa- 
tion is  formed.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

653i.  Consolidation  of  associations. 

Sec.  653i.  Two  or  more  associations  formed  and  existing  under  this  title, 
or  Tinder  any  pre-existing  law  authorizing  their  formation  for  the  same  purposes, 
may  be  consolidated,  upon  such  terms,  and  for  such  purposes,  and  by  such  name, 
as  may  be  agreed  upon,  in  writing,  signed  by  two-thirds  of  the  members  of  each 
such  association.  Such  agreement  must  also  state  all  the  matters  necessary  to 
articles  of  association,  and  must  be  acknowledged  by  the  signers  before  an  of- 
ficer competent  to  take  an  acknowledgment  of  deeds  in  this  state,  and  be  filed 
in  the  office  of  the  secretary  of  state,  and  a  certified  copy  thereof  in  the  office  of 
the  county  clerk  of  the  county  where  its  principal  business  is  to  be  transacted; 
and  from  and  after  the  filing  of  such  certified  copy,  the  former  associations 
comprising  the  component  parts  cease  to  exist,  and  the  consolidated  association 
succeeds  to  all  the  rights,  duties,  and  powers  of  the  component  associations,  and 
is  possessed  of  all  the  rights,  duties,  and  powers  prescribed  in  the  agreement  of 
consolidated  association  not  inconsistent  with  this  title,  and  is  subject  to  all 
the  liabilities  and  obligations  of  the  former  component  associations,  and  suc- 
ceeds to  all  the  property  and  interests  thereof,  and  may  make  by-laws  and  do  all 
things  permitted  by  this  title.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1, 1901.] 

6S3j.  Bissolution  and  winding  up  of  association. 

Sec.  653j.    Any  association  formed  or  consolidated  under  this  title  may  be 
dissolved  and  its  affairs  wound  up  volimtarily  by  the  written  request  of  two- 
thirds  of  the  members.     Such  request  must  be  addressed  to  the  directors,  and 
must  specify  reasons  why  the  winding  up  of  the  affairs  of  the  association  is 
deemed  advisable,  and  must  name  three  persons  who  are  members  to  act  in 
liquidation  and  in  winding  up  the  affairs  of  the  association,  a  majority  of  whom 
must  thereupon  have  full  power  to  do  all  things  necessary  to  liquidation;  and 
upon  the  filing  of  such  request  with  the  directors,  and  a  copy  thereof  in  the 
office  of  the  coxmty  clerk  of  the  county  where  the  principal  business  is  trans- 
acted, all  power  of  the  directors  ceases  and  the  persons  appointed  must  proceed 
to  wind  up  the  association,  and  realize  upon  its  assets,  and  pay  its  debts,  and 
divide  the  residue  of  its  money  among  the  members,  share  and  share  alike,  with- 
in a  time  to  be  named  in  said  written  request,  or  such  further  time  as  may 
be  granted  them  by  two-thirds  of  the  members,  in  writing,  filed  in  the  office  of 
said  county  derk;  and  upon  the  completion  of  such  liquidation  the  said  associa- 
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tion  must  be  deemed  dissolved.  No  receiver  of  any  such  association,  or  of  any 
property  thereof,  or  of  any  right  therein,  can  be  appointed  by  any.  court,  upon 
the  application  of  any  member,  save  after  judgment  of  dissolution  for  usurpiag 
franchises  at  the  suit  of  the  state  of  California  by  its  attorney  general.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  eflfect  July  1,  1901.] 

€53k.  Quo  warranto  to  inquire  into  the  right  of  an  asaooiation  to  do  buainen. 

Sec.  653k.  The  right  of  any  association  claiming  to  be  organized  under  this 
title  to  do  business  may  be  inquired  into  by  quo  warranto,  at  the  suit  of  the 
attorney  general  of  this  state,  but  not  otherwise.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  efEect  July  1,  1901.] 
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TITLE    !• 

NATURE  OF  PROPERTY, 


Sec  664.  Property,  what. 

Sec  665.  In  what  property  may  exist 

Sec  666.  Wild  aDimals. 

Sec  667.  Real  and  personal. 

Sec.  668.  Real  property. 


Sec  660.  Laud. 

Sec  660.  Fixtures. 

Sec  661.  Fixtures  attached  to  mines. 

Sec  662.  Appurtenances. 

Sec  60B.  Personal  property. 


654.  Fropertyi  wliat. 

Sec.  654.  The  ownership  of  a  thing  is  the  right  of  one  or  more  persons  to 
possess  and  nse  it  to  the  exclusion  of  others.  In  this  code^  the  thing  of  which 
there  may  be  ownership  is  called  properly^ 


Property.— The  above  definition  includes 
every  species  of  estate,  real  aud  personal: 
McKeou  T.  Bisbee,  9  Cah  142;  Crandall  y. 
Bleu,  13  Cal.  16;  Davis  v.  Mitchell,  30  Cal. 
81.  It  is  to  be  noted  that  the  word  "prop- 
erty" is  not  here  used  in  its  appropriate 
meaning  as  an  interest  iu  a  thing,  aud  not 
the  thing  itself.  "Property*'  as  applied  to 
lands  embraces  all  titles,  legal  or  equitable, 
perfect  or  imperfect:  Leese  v.  Clark,  20  Cal. 
887;    Teschemacher  v.  Thompson,  ,18  Cal. 


11;  79  Am.  Dec  151.  It  includes  any  usu- 
fructuary interest,  whether  leasehold  or 
mere  right  of  possession:  State  v.  More,  12 
Cal.  56.  As  to  the  meauiug  of  "property" 
for  the  purposes  of  taxation,  see  Pol.  Code, 
sec.  3617,  aud  note. 

Beal  property:  See  sec  668,  and  note. 

Personal  property:  See  sees.  063,  953  et 
seq. 

Franchises  as  property:  See  sec  888^ 
ante,  and  note. 


656.  In  what  property  may  exist. 

Sec.  655.  There  may  be  ownership  of  all  inanimate  things  which  are  capable 
of  appropriation  or  of  manual  delivery;  of  all  domestic  animals;  of  all  obliga- 
tions; of  such  products  of  labor  or  skilly  as  the  composition  of  an  author^  the 
goodwill  of  a  business^  trademarks  and  signs;  and  of  rights  created  or  granted 
by  statute. 

In  what  property  may  exist.— The  sea,  no  one  has  an  exclusive  right  iu  them:  I^m- 
tbe  air,  and  the  like  cannot  be  the  subject  of  vier's  Law  Dictionary,  tit.  Property.  With 
ownership.    Everyone  may  enjoy  them,  but      respect  to  the  easements  of  light  and  air, 
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Property  in  animals:  See  70  Am.  Dee. 
259-2t)2,  note. 

Property  in  dog^:  See  67  Am.  St.  Rep. 
288-299,  note. 

Domestic  animals,  larceny  of:  See  Har- 
rington y.  Miles,  11  Kan.  480;  14  Am.  Rep. 
355,  and  note,  whence  it  appears  that  a  dog 
may  be  the  subject  of  larceny.  See  Pen. 
Code,  sec.  491;  and  an  action  will  lie  for  the 
malicious  destruction  or  injury  of  a  dog: 
Johnson  t.  McCounell,  80  Cal.  546, 


and  the  difference  which  prevails  in  this 
country  from  'the  views  entertained  upon  the 
subject  in  Great  Britain,  see  Storey  v.  Odin, 
7  Am.  Dec.  46,  and  note;  Mahan  v.  Brown, 
28  Am.  Dec.  461.  and  note;  see  sec.  801, 
subd.  8,  post. 

Products  of  the  mind:  See  sec.  980  et 
aeq.,  post. 

Trademarks:  See  sec.  991,  post. 

Goodwill:  See  sec.  993,  post. 

Title  deeds:  See  sec.  991,  post. 

656.  Wild  animals. 

Se<5.  656.  Animals  wild  by  nature  are  the  subjects  of  ownership  while  living, 
only  when  on  the  land  of  the  person  claiming  them;  or  when  tamed,  or  taken 
and  held  in  possession,  or  disabled  and  immediately  pursued. 

ferae  naturae:  Ck)mmou wealth  v.  Chace,  19 
Am.  Dec.  348.  Mere  pursuit  gives  no  right 
of  property  in  wild  animals:  Pierson  v.  Post, 
2  Am.  Dec.  2t^.  The  above  section  requires 
that  the  animal  should  be  disabled  and  pur- 
sued. Possession  of  wild  animals,  to  create 
a  property  in  them,  does  not  mean  actual 
bodily  seizure,  but  dominion  over  them 
which  will  prevent  their  escape:  Pierson  v. 
Post,  2  Am.  Dec.  264. 

Larceny  of  wild  animals:  See  Orser  v. 
Storms,  18  Am.  Dec.  66d. 


This  section  is  construed  in  Kellogg  v. 
King,  114  Cal.  378;  Garcia  v.  Guun,  119  Cal. 
315;  Ez  parte  Maier,  103  Cal.  476;  42  Am. 
St.  Rep.  129. 

Animals  ferae  naturae.—Wild  bees  in  a 
bee-tree  belong  to  the  owner  of  the  soil 
where  the  tree  stands:  Ferguson  v.  Miller, 
13  Am.  Dec.  519.  Wild  geese  which  have 
been  tamed  and  have  strayed  away,  but 
without  regaining  their  natural  state,  may 
be  the  subject  of  an  action  of  trover:  Armory 
V.  Flyn,  6  Am.  Dec.  316.    Doves  are  animals 

657.  Beal  and  personal. 

See.  657.    Property  is  either: 

1.  Beal  or  immovable;  or, 

2.  Personal  or  movable. 

Origin  of  the  terms  "real"  and  "per- 
sonal" as  applied  to  property.  'Though  the 
term  *real/  as  applied  to  property  in  dis- 
tinction from  personal,  is  now  so  familiar,  it 
is  one  of  somewhat  recent  introduction. 
While  the  feudal  law  prevailed,  the  terms  in 
use  in  its  stead  were  lauds,  tenements,  and 
hereditaments.  These  acquired  the  epithet 
of  'rear  from  the  nature  of  the  remedy  ap- 
plied by  law  for  the  recovery  of  them,  as 
distinguished  from  that  provided  iu  case  of 
injuries,  contracts  broken,  and  the  like.  In 
the  one  case  the  claimant  or  demandant  re- 
covered the  real  thing  sued  for— the  land  it- 
self—while ordinarily  iu  the  other  he  could 


only  recover  recompense  in  the  form  of  pe- 
cuniary damages.  The  term,  it  is  said,  as 
a  means  of  designation,  did  not  come  into 
general  use  until  after  the  feudal  system 
had  lost  its  hold,  nor  till  even  as  late  as  the 
commencement  of  the  seventeenth  century. 
One  of  the  earliest  cases  in  which  the  courts 
applied  the  distinctive  terms  of  'real'  and 
'personal'  to  estates  without  any  words  of 
explanation  is  said  to  have  been  that  of 
Wind  V.  Jeykl,  1  P.  Wms.  575;  Williams  on 
Real  Property,  6,  7,  note  c":  Bouvier's  Law 
Dictionary,  tit.  Real  Property.  "Immova- 
ble" and  "movable,"  in  the  sense  above  used, 
come  to  us  from  the  civil  law:  Id* 


668.  Seal  property. 

Sec.  658.    Eeal  or  immovable  property  consists  of: 

1.  Land; 

2.  That  which  is  affixed  to  land: 

3.  That  which  is  incidental  or  appurtenant  to  land;    • 

4.  That  which  ia  immovable  by  law. 

Land  defined:  See  sec.  650,  infra.  with  concrete  foundation,  will  be  presumed 
Fixtures:  See  sec.  660  et  seq.,  infra*  to  be  real  property  as  defined  by  this  sec- 
Appurtenances:  See  sec.  662.  tion  and  section  660:  Oonmiercial  Bank  v. 
A  warehouse  one  hundred  feet  by  forty,  Pritchard,  126  Cal.  600. 

669.  Land.    . 

Sec.  659.    Land  is  the  solid  material  of  the  earth,  whatever  may  be  the  ingre- 
dients of  which  it  is  composed,  whether  soil,  rock,  or  other  substance. 
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Sec.  660.  A  thipg  is  deemed  to  be  affixed  to  land  when  it  is  attached  to  it  hv 
roots,  as  in  the  case  of  trees,  vines,  or  shrubs;  or  imbedded  in  it,  as  in  the  cslb^ 
of  walls;  or  permanently  resting  upon  it,  as  in  the  case  of  buildings;  or  per- 
manently attached  to  what  is  thus  permanent,  as  by  means  of  cement,  plaster, 
nails,  bolts,  or  screws. 


Fixtures,  what  are.— Chandeliers  and 
•other  gas  fixtures:  See  29  Am.  Rep.  403, 
404,  uote;  34  Am.  Rep.  394,  355»  note.  Ma- 
chinery: See  11  Am.  Rep.  314-317,  uote. 
Manure,  when  deemed  to  be:  See  14  Am. 
Dec.  396,  397,  note.  Pictures,  show-cases, 
•etc.:  See  37  Am.  Rep.  472-475,  uote.  Port- 
able famacea:  See  42  Am.  Rep.  447-449, 
note. 

Fixtures.— The  code  commissioners,  in 
their  note,  say:  "Sections  G58,  600,  and 
1013  of  this  code  support  the  general  rule 
that  fixtures  once  attached  to  the  freehold 
become  a  part  of  the  realty."  And  in  their 
uote  to  section  1013,  they  say:  "The  united 
application  of  the  following  requisites  is 
perhaps  the  safest  criterion  of  a  fixture:  1. 
Actual  annexation  to  the  realty,  or  some- 
thing appurteuaut  thereto;  2.  Appropriation 
to  the  use  or  purpose  of  that  part  of  the 
realty  with  which  it  is  connected;  3.  The  in- 
tention of  the  party  making  the  annexation 
to  make  the  article  a  permanent  accession 
to  the  freehold,  this  intention  being  inferred 
fiom  the  nature  of  the  article  affixed,  the 
relation  and  situation  of  the  party  making 
the  annexation,  the  structure  and  mode  of 
annexation,  and  the  purpose  or  use  for  which 
the  annexation  has  been  made." 

In  the  draft  of  the  code  the  commission- 
ers say,  in  a  uote  to  section  600:  "By  Cali- 
fornia and  Nevada  decisions  this  rule  has 
beeu  a  little  modified,  so  as  to  make  the 
question  of  fixtures  depend  somewhat  upon 
the  intent  or  purposes  of  the  party  in  erect- 
ing buildings  for  temporary  use.  It  is 
thought  best,  however,  to  preserve  the  com- 
mon-law rules  in  terms  as  contained  in  this 
section." 

The  question  whether  the  articles  in  con- 
troversy are  fixtures  cannot  be  raised  when 
the  owner  of  the  realty  to  which  they  are 
alleged  to  be  affixed  is  not  a  paity:  March 
V.  McKoy,  56  Cal.  85.  The  general  rule  is, 
that  what  is  once  annexed  to  the  freehold 
becomes  parcel  thereof,  and  passes  with  it: 
Sands  v.  Pfeiffer,  10  Cal.  258;  but  this  rule 
Is  subject  to  the  iutention  of  the  parties, 
and  varies  with  their  relations.  Chattels 
may  be  annexed  to  the  real  estate  and  still 
retain  their  character  as  personal  property: 
Hendy  v.  DiukerhoflP,  57  Cal.  3;  40  Am.  Rep. 
107;  Tifft  V.  Horton,  53  N.  Y.  380;  13  Am. 
Rep.  537;  Voorhees  v.  McGinnis,  48  N.  Y. 
278;  Miller  v.  Waddingham,  91  Cal.  377. 
See,  also,  Larenson  v.  Standard  Soap  Co., 
80  Cal.  245;  13  Am.  St.  Rep.  147;  West  Coast 
Lumber  Co.  v.  Apfield,  80  Cal.  335.  The  in- 
tention is  an  important  circumstance  to  con- 
sider: If  it  is  the  intention  that  the  chattels 
shall  not,  by  annexation,  become  a  part  of 
the  freehold,  as  a  general  rule  they  will  uot: 


Same  citations.  And  holding  that  the  in- 
tention of  the  parties  is  of  controlling  im- 
portance in  determining  whether  a  chattel 
has  become  an  irremovable  fixture  are  the 
recent  cases:  Fratt  v.  Whittier,  58  Cal.  126; 
41  Am.  Rep.  251;  Arnold  v.  Crowder,  81  111.  • 
56;  25  Am.  Rep.  200;  Hutchings  v.  Master- 
son,  46  Tex.  551;  26  Am.  Rep.  286.  "It  is 
a  well-settled  rule  of  law,"  says  Judjffe  Mc- 
Kee  in  the  case  from  58  Cal.  12G-132,  41 
Am.  Rep.  251,  supra,  •**that  parties  them- 
selves may,  by  express  agreement,  fix  upon 
chattels  annexed  to  realty  whatever  charac- 
ter they  may  have  agreed  upon.  Property 
which  the  law  regards  as  fixtures  may  be 
by  them  considered  as  personalty,  and  that 
whicfi  in  law  is  known  as  personalty  they 
may  regard  as  a  fixture."  This  rule  must 
be  taken  with  the  qualification  stated  in 
Hendy  v.  Dinkerhoff,  57  Cal.  3, 40  Am.  Rep. 
107,  that  the  subject  or  mode  of  annexation 
be  not  such  that  the  attributes  of  personal 
property  cannot  be  predicated  of  the  thing 
in  controversy,  or  that  the  chattel  be  not  so 
merged  in  the  realty  that  its  identity  as  per- 
sonalty is  lost.  March  v.  McKoy,  56  Cal. 
85,  presented  peculiar  facts.  An  engine 
leased  from  the  plaintifif  was  affixed  to  the 
Inud  of  a  third  person;  it  was  in  this  con- 
dition bought  at  a  sale  under  a  mechanic's 
lien  by  still  another  person,  the  defendant; 
ap  between  the  plaintiff  and  this  purchaser 
it  was  held  that  the  engine  was  personalty, 
the  owner  of  the  laud  not  being  a  party  to 
the  proceeding,  to  say  nothing  of  the  valid- 
ity of  the  foreclosure  proceedings. 

An  engine,  boiler,  and  machinery  for  a 
tlonring  mill,  erected  by  a  lessee  on  the  de- 
mised premises,  and  securely  attached  there- 
to by  bolts  and  screws,  are  fixtures  as  be- 
tween him  and  his  attaching  creditors,  not-  » 
withstanding  au  agreement  between  the 
lessor  and  lessee  that  the  latter  should  be 
at  liberty  to  remove  the  machinery  upon  the 
expiration  of  the  lease:  McNally  v.  Connolly, 
70  Cal.  3. 

In  determining  whether  a  thing  is  a  fix- 
ture or  not,  the  relation  of  the  parties  must 
be  considered.  As  between  vendor  and  ven- 
dee, the  rule  for  ascertaining  what  is  a  fix- 
ture is  always  construed  strongly  against 
the  seller:  Fratt  v.  Whittier,  58  Oal.  126; 
41  Am.  Rep.  251;  Merritt  v.  Judd,  14  Cal. 
59;  McGreary  v.  Osborne,  9  Cal.  110.  See 
Diets  V.  Mission  Transfer  Co.,  95  Cal.  92. 
And  see  the  note  to  Gray  v.  Holdship,  17 
Am.  Dec.  686,  where  the  subject  is  consid- 
ered in  connection  with  the  rights  of  heirs 
and  executors,  mortgagors   and  mortgagees. 

As  between  landlord  and  tenant,  it  is  well 
settled  that  the  latter  may  remove  fixtures 
erected  by  him  for  the  purposes  of  trade. 


247 


§§  661^  662 


Civil  Codb. 


[Div.  n.  Part  I, 


ornameut,  or  domestic  nee:  Whipley  r.  Dew- 
ey, 8  Cal.36;  McGreary  v.  Osborne,  9  Cal. 
119;  Merritt  t.  Judd,  14  Cal.  59;  Taylor's 
Landlord  aud  Tenant,  sec.  544  et  seq.;  £w- 
ell  on  fixtures,  c.  3;  Security  Loan  etc.  Co. 
y.  Willamette  Steam  Mills  etc.  Oo.,  99  Cal. 
636;  Macdonough  v.  Starbird,  106  Cal.  15. 
The  view  generally  taken  is  that  the  an- 
nexation of  a  chattel  to  the  freehold  by  the 
tenant  is  a  conditional  gift  to  the  landlord, 
which  may  be  defeated  by  its  subsequent 
removal  during  the  term,  but  which  becomes 
absolute  if  the  premises  are  surrendered 
without  its  being  removed:  Beers  v.  St.  John, 
16  Conn.  322;  State  y.  Elliott,  11  N.  H.  540; 
Reynolds  t.  Shuler,  6  Cow.  323.  If  the  ten- 
ant, not  having  severed  the  fixtures,  volun- 
tarily quits  the  premises  at  the  end  of  the 
term,  without  any  special  agreement  with 
his  landlord,  the  right  to  remove  is  lost: 
Merritt  v.  Judd.  14  Cal.  69;  Dostal  v.  Mc- 
Coddon,  35  Iowa,  318;  Loughran  v.  Ross, 
45  N.  Y.  792;  6  Am.  Rep.  1T3;  Bainway  v. 
Cobb,  99  Mass.  459;  Cromie  t.  Hoover,  40 
Ind.  49.  The  severance  aud  removal  of  the 
fixtures  by  the  lessee  converts  them  into 
personalty:  McNally  ▼.  Connolly,  70  Cal.  3l 
A  new  contract  of  lease  without  a  reserva- 
tion in  favor  of  the  tenant  of  the  fixtures 
erected  is  considered  a  surrender  of  the 
premises  and  forfeiture  of  the  right  of  re- 
moval: Merritt  v.  Judd,  14  Cal.  59.  This 
principle  was  extended,  in  Marks  v.  Ryan, 
03  Cal.  107,  to  the  case  of  a  building  erect- 
ed by  the  lessee  on  the  leased  premises,  and 
which  was  there  held  to  pass  to  the  lessor  by 
a  renewal  of  the  lease  without  any  reserva- 
tion therein  by  the  lessee  of  his  right  to  the 


structure.  See  the  subject  of  fixtures  as  be- 
tween landlord  and  tenant  discussed  im 
Holmes  v.  Tremper,  ^  Am.  Dec.^l*»-4  3o 

A  tenant,  by  giving  a  name  to  a  hotel  as 
a  sign  of  the  business,  does  not  thereby 
make  the  name  a  fixture  of  the  building  and 
the  property  of  the  landlord  upon  the  ex- 
piration of  the  lease:  Woodwaid  v.  Lazar, 
21  Cal.  448;  82  Am.  Dec.  751. 

Fixtures  attached  to  leased  property  are 
subject  to  a  mortgage  of  the  leasehold  es- 
tate; and  an  execution  purchaser  of  the  fix- 
tures subsequent  to  the  mortgage  takes 
them  subject  to  the  mortgage:  San  Fran- 
cisco Breweries  v.  SchurU,  104  Cal.  42Q» 
427;  McNally  v.  Connolly.  70  Cal.  3;  Boyle 
Ice  Machine  Oo.  v.  Gould,  73  Cal.  163. 

Nature  of  annexation.— The  strictness 
of  the  earlier  rule,  requiring  a  structure  to 
be  attached  to  the  soil  in  order  to  become  a 
fixture,  is  now  relaxed:  Hawes  v.  Lathrop, 
38  Cal.  493.  An  addition  to  a  house  is  a 
fixture:  Hawes  t.  Lathrop,  88  Cal.  493.  And 
see  Gray  v.  Holdship,  17  Am.  Dec.  686,  for 
a  note  upon  the  nature  of  the  annexation 
necessary  to  make  a  fixture.  A  building  set 
upon  blocks  resting  on  the  ground  is  per- 
sonal property,  and  replevin  lies  to  recover 
it:  Pennybecker  v.  McDougal,  48  Cal.  160. 
Likewise  is  a  portable  fence  made  of  posts 
and  boards,  and  resting  on  the  surface  of 
the  ground:  Pennybecker  v.  McDougal,  48 
Cal.  160.  An  engine  fastened  by  bolts  to  a 
timber,  itself  notched  into  sills  which  were 
imbedded  in  the  soil,  is  a  fixture:  McEier^ 
nan  v.  Hosse,  51  Cal.  594. 

Bee  note  to  sec.  668. 


661.  Fixtures  attached  to  mines. 

Sec.  661.    Sluice-boxes,  flumes,  hose,  pipes,  railway  tracks,  cars,  blacksmith 

shops,  mills,  and  all  other  machinery  or  tools  used  in  Working  or  developing  a 

mine,  are  to  be  deemed  affixed  to  the  mine. 

Mining  machinery  and  toolB,  when  not  fixtures:  See  Hamilton  y.  Delhi  Min.  Co^ 
118  Cal.  148. 

662.  Appurtenances. 

Sec.  662.  A  thing  is  deemed  to  be  incidental  or  appurtenant  to  land  when 
it  is  by  right  used  with  the  land  for  its  benefit,  as  in  the  case  of  a  way,  or 
watercourse,  or  of  a  passage  for  light,  air,  or  heat,  from  or  across  the  land  of 
another. 


Appurtenances.— It  is  the  nature  and 
use  of  the  thing  annexed  which  makes  it  ap- 
purtenant or  not,  as  the  case  may  be: 
Farmer  v.  Ukiah  Water  Co..  66  Cal.  11, 
where  a  right  to  use  water  for  the  benefit  of 
granted  premises  was  held  to  pass  as  an  ap- 
purtenant. The  right  to  have  water  flow  in 
a  ditch  is  appurtenant  thereto:  Lower  Kinss 
River  etc.  Co.  v.  Kings  Riyer  etc.  Co.,  60 
Cal.  408.  A  ditch  by  means  of  which  a 
mine  is  operated  is  appurtenant  thereto:  Mc- 
Shane  v.  Carter,  80  Cal.  3-10.  Where  a 
ditch  as  an  artificial  watercourse  is  appar- 
ently necessary  to  the  working  of  two  dis- 
tinct mines  owned  by  the  owner  of  the  ditch, 


it  becomes  an  appurtenance  to  each  of  the 
mining  claims:  Dixon  y.  Schermeier,  110 
Cal.  582.  See,  also,  as  to  right  to  water 
flowing  from  one  inch  tap,  being  construed 
as  appurtenant  to  land  and  passing  under 
foreclosure  sale:  Clyne  y.  Benida  Water 
Co.,  100  Cal.  310.  Water  flowing  over 
one's  land  is  part  and  parcel  of  it,  not 
appurtenant  to  it:  St.  Helena  W.  Co.  y. 
Forbes,  62  Cal.  182;  46  Am.  Rep.  660.  A 
wharf  and  chute  erected  by  a  stranger  to 
the  title  are  not  'incidental  or  appurtenant" 
to  the  land,  on  part  of  which  the  wharf 
stands:  Coburn  y.  Ames,  62  Cal.  385;  28 
Am.  Rep.  634.    ''A  nuitter  appendant  arises 
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onlj  by  prescriptioD,  while  a  matter  appur- 
tenant can  be  created  at  any  time:  3  Kent's 
Confmeniaries,  404;  2  Vin.  Abr.  694^':  Code 
commissioners'  note.  That  appurtenants 
may  be  of  a  corporeal  as  well  as  incorporeal 
nature,  see  Fanner  v.  Ukiah  Water  Co.,  66 
Cal.  11,  14. 

Land  cannot  pass  as  appurtenant  to  land: 
Armstrong  y.  Dubois,  90  N.  T.  95;  St.  Louis 
Bridge  Co.  t.  Curtis,  103  111.  410. 

The  phrase  "by  right  used  with  the  land" 
does  not  refer  to  the  owner's  title  to  the  in- 
cident, but  has  reference  to  the  rightful  use 
by  which  the  incident  has  become  an  ad- 
junct to  the  land,  and  remains  such  so  long 


as  it  can  be  used  therewith  without  lawful 
interference  by  third  persons:  Crooker  v. 
Benton,  93  Cal.  365.  The  word  "appurte- 
nance" may  be  used  otherwise  than  in  its 
technical  sense;  thus,  in  an  action  to  fore- 
close a  mortgage  of  a  street  railway,  a  find- 
ing is  not  vitiated  by  describing  grounds 
owned  by  the  road  and  used  by  it  as  a  pleas- 
ure resort  in  connection  with  the  road,  as 
"appurtenances"  of  the  railroad:  California 
Title  Ins.  etc.  Co.  v.  Pauly,  111  Cal.  122. 

Eaaements  and  servitudes:  See  sec.  801 
et  seq.,  post. 

Wbiat  passes  as  appurtenant:  See  the 
note  to  Strickler  v.  Todd,  13  Am.  Dec.  657. 


663.  Penonal  property. 
Sec.  663.    Every  kind  of  property  that 

Personal  property:  See  ante,  sec.  14, 
Bubd.  3;  and  Pol.  Code,  sec.  3617. 

Qrowlng  crops  are  of  a  peculiar  charac- 
ter. They  arc  not  goods  or  chattels  within 
the  meaning  of  the  statute  of  frauds  require 
ing  manual  deliyery,  as  they  are  not  suscep- 
tible thereof:  Bours  ▼.  Webster,  6  Cal.  661; 
Bemal  y.  Hoyious,  17  Cal.  541;  79  Am.  Dec. 
147;  Dayis  y.McFar]ane,37  Cal.  634;  99  Am. 
Dec.  340.  Nor  do  they  come  within  the  pro- 
Tisions  of  that  statute  relative  to  aales  of  in- 
terest in  real  estate:  Marshall  y.  Ferguson, 
23  CaL  65.  Where  one  of  two  parties  Hy- 
ing on  a  ranch  sells  to  the  other  a  half-in- 
terest in  a  growing  crop,  and  they  continue 
so  to  liye,  the  yendee  working  as  hired  man 
for  the  yeudor,  such  sale  is  not  yoid  against 
creditors:  Visher  y.  Webster,  13  Cal.  58; 
Bemal  y.  Hoyious,  17  Cal.  541;  79  Am.  Dec. 
147.  Where  the  owner  of  a  growing  crop 
permits  his  creditor  to  enter  and  harvest 
the  same  under  an  agreement  to  take  the 
amount  of  the  debt  from  the  proceeds,  and 
pay  oyer  the  remainder,  such  creditor  takes 


is  not  real  is  personal. 

precedence  of  a  subsequent  mortgagee  with 
notice:  Loyensohn  y.  Ward,  45  Cal.  8. 
Where  one  enters  and  plants  a  crop  under 
a  parol  agreement  to  divide  the  proceeds 
with  the  owner  of  the  laud,  but  mortgages 
the  crop  to  a  stranger,  this  latter  takes  but 
the  interest  of  his  mortgagee,  and  is  bound 
by  the  agreement:  Suuol  v.  Molloy,  63  Cal. 
360. 

While  it  is  held  that  the  plaintiff  is  en- 
titled to  the  crop  growing  on  land  and  sown 
by  the  defendants  prior  to  the  commence- 
ment of  the  action  for  the  possession  of  the 
land  (Corcoran  v.  Doll,  36  Cal.  4rr6),  in  Pape 
y.  Fowler,  39  Cal.  412,  2  Am.  Rep.'  462,  it 
was  determined  that  the  plaintiff,  although 
entitled  to  recover  the  rents  and  profits  of 
the  land,  could  not  recover  the  crops  actually 
harvested. 

Who  entitled  to  crops  on  an  execution 
sale  of  the  land:  See  the  note  to  Crews  v. 
Pendleton,  19  Am.  Deo.  752. 

See  note  to  sec.  655. 
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669.  Owner. 

Sec.  669.  All  property  has  an  owner,  whether  that  owner  is  the  state,  and 
the  property  public,  or  the  owner  an  individual,  and  the  property  private.  The 
state  may  also  hold  property  as  a  private  proprietor. 

670.  Property  of  the  state. 

Sec.  670.  The  state  is  the  owner  of  all  land  below  tide  water,  and  below 
ordinary  high-water  mark,  bordering  upon  tide  water  within  the  state;  of  all 
land  below  the  water  of  a  navigable  lake  or  stream;  of  all  property  lawfully 
appropriated  by  it  to  its  own  use;  of  all  property  dedicated  to  the  state;  and 
all  property  of  which  there  is  no  other  owner.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  217;  took  eflfect  July  1,  1874.] 

the  state,  sabject  ouly  to  the  rights  of  corn- 


Property  of  the  state:  See  Pol.  Code, 
sees.  40-44. 

Tide  lands,  etc.— Section  cited  in  regard 
to  state's  ownership  of  tide  lands  in  Up- 
ham  T.  Hosking,  02  Cal.  250,  259.  The 
bed  of    a    river  is  within    the    control  of 


merce. 

Public  lands:  See  Pol.  Code,  sec.  33d5  et 
seq. 

Escheat:  See  post,  sec.  1406. 

Water  as  a  boundary:  See  note  to  sec 
830. 


671.  Who  may  own  property. 

Sec.  671.  Any  person,  whether  citizen  or  alien,  may  take,  hold,  and  dispose 
of  property,  real  or  personal,  within  this  state.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  217;  took  effect  July  1,  1874.] 


Constitutionality.— The  silence  of  the 
treaty  between  the  United  States  and  Great 
Britain  upon  the  right  of  citizens  of  the  lat- 
ter to  inherit  property  within  the  United 
States  does  not  affect  the  power  of  the  state 
to  confer  that  right:  Blythe  v.  Hinckley,  127 
Cal.  431. 

Extraterritoriality.— This  section  has  no 
extraterritorial  operation:  Blythe  v.  Hinck- 
ley, 127  Cal.  431. 

Alien.— The  disability  of  aliens  to  hold 
and  dispose  of  land  within  this  state  is  here- 
by removed.  Article  I,  section  17,  of  the 
former  constitution,  pursuant  to  which  the 
above  section  was  passed,  is  general,  aud 
operative  in  favor  of  all  foreign  residents. 
The  constitution  of  1870,  article  I,  section 
17,  qualifies  the  right,  of  foreign  residents 
with  respect  to  property,  by  limiting  the 
provision  to  foreigners  of  the  white  or  Af- 
rican race  eligible  to  become  citizens.  The 
disability  of  alienage  is  now  very  generally 
removed  in  this  country:  See  Elmondorff  v. 
Carmichael,  14  Am.  Dec.  86,  and  note.  By 
common  law  an  alien  could*  not  inherit 
laud:  Norris  v.  Hoyt,  18  Cal.  217;  Farrell 
V.  Enright,  12  Cal.  450;  but  could  purchase 
and  hold  lands  until  inquest  of  office  found: 
People  V.  Folsom,  5  Cal.  373;  Merle  v.  Math- 


ews, 26  Cal.  465.  His  right  to  hold  laad 
could  not  be  questioned  by  an  individual  in 
collateral  actions;  it  was  a  matter  between 
the  alien  and  the  government:  Racouillat 
V.  Sansevain,  32  Cal.  376. 

The  above  section  extends  to  resident 
aliens  only.  Konresideut  aliens  cannot  in- 
hprit  land  in  this  state:  Siemssen  v.  Bofer, 
6  Cal.  250;  but  see  next  section  aud  section 
1404,  post;  and  see  Lyons  v.  State,  67  Cal. 
380;  Billings  v.  Hauver,  65  Cal.  5d3;  State 
V.  Smith,  70  Cal.  163,  holding  these  pro- 
visions to  be  constitutional;  although  tbey 
may  purchase  and  hold  land  until  inquest 
of  office  found:  Norris  v.  Hoyt,  18  Cal.  217. 
The  alienage  cannot  be  set  up  against  him 
in  a  collateral  proceeding:  Ramirez  v.  Kent, 
2  Cal.  558;  Racouillat  v.  Sansevain,  32  Cal. 
376. 

As  to  the  necessity  of  inquest  of  office  be- 
fore title  vests  in  the  sovereignty,  see  uote 
to  Commonwealth  v.  Hite,  29  Am.  Dec.  233, 
and  California  cases,   supra. 

Alien's  right  to  hold  lands:  See  14  Am. 
Dec.   97,   98,  uote. 

Alien  cannot  hold  office:  Walther  v. 
Rabolt,*30  Cal.  185. 

Alien's  rljarht  to  inherit  property:  See 
sec.  1404  et  seq.,  post. 


672.  Aliens  inheriting  must  claim  within  five  years. 

[Section  672  was  repealed  by  act  approved  March  16,  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

come,  bona  fide  residents  of  this  state,  shall 
enjoy  the  same  rights,  in  respect  to  the  pos- 
session, enjoyment,  and  inheritance  of  prop- 
erty, as  native-born  citizens."  The  legisla- 
ture cannot  abridge  this  priTilege,  but  it  i3 


See  sec.  1404.  Code  Civ.  Proc,  sec.  1269 
et  seq. 

Nonresident  aliens.— The  constitutional 
provision,  section  17,  article  I,  provides: 
''Foreigners  who  are,  or  may  hereafter  be- 


250 


Title  II,  Chap.  IL]        Modifications  op  Ownership.                     §§  678,  679 

not  disabled    from    ezteDding  it  or  adding  State  v.  Smith,  70  Cal.  153;  Lyous  v.  State, 

other  pririleges:  People  t.  Rogers,  13  Cat.  67  Cal.  380,  alien  may  act  through  an  attor- 

1(55.    For  acts    constituting  a  snfficieut   ap-  uey  or  assignee. 
pearance  and    claim  of  the    property,  see 
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MODIFICATIONS  OF  OWNERSHIP. 

Article  I.  Interests  in  Property G7b 

II.  Conditions  of  Ownership 707 

III.  Restraints  Upon  Alienation 715 

XV:  Accumulations 722 

ARTICLE  I. 
interests  in  property. 

^c.  676.  Ownership,  absolute  or  qualified. 

Sec.  679.  When  absolute. 

Sec.  680.  When  qualified. 

Sec.  681.  Several  ownership,  what. 

Sec.  682.  Ownership  of  several  persons. 

Sec.  683.  Joint  interest,  what. 

Sec.  684.  Partnership  interest,  what. 

"Sec.  685.  Interest  in  common,  what. 

•Sec.  686.  What  interests  are  in  common. 

Sec.  687.  Community  property. 

Sec.  688.  Interests  as  to  time. 

Sec  680.  Present  interest,  what. 

Sec  600.  Future  interest,  what. 

Sec.  691.  Perpetual  interest,  what. 

Sec  602.  Limited  interest,  what. 

Sec.  693.  Kinds  of  future  interests. 

Sec.  691.  Vested  interests. 

Sec.  605.  Contingent  interests. 

Sec.  600.  Two   or  more  future  interests. 

Sec.  097.  Certain  future  interests  not  tu  be  void. 

Sec.  698.  Posthumous  children. 

Sec.  699.  Qualities  of  expectant  estates. 

Sec.  700.  Mere  possibility  not  an  interest. 

Sec.  701.  Interests  in  real  property. 

Sec.  702.  Interests  in  personal  property. 

Sec.  703.  What  future  interests  are  recognized. 

478.  Ownership,  absolute  or  qualified.. 

Sec.  678.    The  ownership  of  property  is  either: 

1.  Absolute;  or, 

2.  Qualified. 

479.  When  absolute. 

Sec.  679.    The  ownership  of  property  is  absolute  when  a  single  person  has 

the  absolute  dominion  over  it,  and  may  use  it  or  dispose  of  it  according  to  his 

pleasure,  subject  only  to  general  laws. 
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"Thus  the  use  of  gunpowder  is  restricted     ertheless,  be  justly  called  absolute":  Com- 
by  geueral  laws,  but  its  owuership  may,  nev-     missiouers'  note. 

680.  When  qualified* 

Sec.  680.    The  ownership  of  property  is  qualified: 

1.  When  it  is  shared  with  one  or  more  persons ; 

2.  When  the  time  of  enjoyment  is  deferred  or  limited; 

3.  When  the  use  is  restricted. 

681.  Several  owHeraliip,  what. 

Sec.  681.  The  ownership  of  property  by  a  single  person  is  designated  as  a 
sole  or  several  ownership. 

682.  Ownership  of  several  penons. 

Sec.  682.    The  ownership  of  property  by  several  persons  is  either: 

1.  Of  joint  interests; 

2.  Of  partnership  interests; 

3.  Of  interests  in  common; 

4.  Of  the  community  interest  of  husband  and  wife; 

5.  Of  property  held  by  a  husband  and  wife  as  tenants  by  the  entireties. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1> 
1901.] 

683.  Joint  interest,  what. 

Sec.  683.  A  joint  interest  is  one  owned  by  several  persons  in  equal  shares, 
by  a  title  created  by  a  single  will  or  transfer,  when  expressly  declared  in  the  will 
or  transfer,  to  be  a  joint  tenancy,  or  when  granted  or  devised  to  executors  or 
trustees.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 


Joint  tenants.— The  code  commissiouers 
say:  'This  provisiou  is  intended  to  confine 
the  right  of  sarrivorship  to  cases  in  which 
its  creation  was  clearly  intended.*'  The  sec- 
tion is  founded  upon  Statutes  of  1855,  page 
171,  section  1.  Prior  to  that  act  it  was  not 
necessary  to  the  creation  of  a  joint  tenancy 
that  it  should  he  expressed  to  be  such  in  the 
instrument  creating  the  tenancy:  Greer  v. 
Blanchar,  40  Cal.  104;  but  such  express  idec- 
laratiou,  both  under  that  act  and  the  code, 
is  now  esseutial:  Dewey  v.  Lambier,  7  Cal. 
847;  Bowen  t.  May,  12  Cal.  348;  and  see 
sec.  (>86,  infra.  The  act  of  1865  was  not 
retrospective:  Dewey  ▼.  Lambier,  7  Cal.  347; 
Greer  t.  Blanchar,  40  Cal.  194.  In  De  Witt 
V.  San  Francisco,  2  Cal.  280,  it  was  said  that 


corporations  could  not  be  joint  tenants. 
ProTisions  similar  in  effect  to  that  of  the 
above  section  prevail  in  most  of  the  states, 
the  tendency  in  this  country  being  to  pre- 
sume in  favor  of  a  tenancy  in  common,  and 
to  require  express  words  to  create  a  joint 
tenancy:  See  the  statutes  collected  iu  the 
footnote  to  section  35  of  Freeman's  Coten- 
•ancy  and  Partition.  See,  also,  Stimson's 
American  Statute  Law,  sees.  1370-1379. 

Personalty.— This  section  applies  to  both 
personal  and  real  property,  and  a  joint  in- 
terest iu  personal  property,  with  the  right  of 
survivorship,  can  be  created  only  in  accord- 
ance with  its  provisions:  Denigau  v.  San 
Francisco  Sav.  Union,  127  Cal.  142;  78  Am. 
St.  Rep.  35. 


684;  Partnership  interest,  what. 

Sec.  684.    A  partnership  interest  is  one  owned  by  seyeral  persons^  in  partner- 
ship, for  partnership  purposes. 
Partnership:  See  post,  sec.  2395  et  seq. 

685.  Interest  in  oommon,  what. 

Sec.  685.    An  interest  in  common  is  one  owned  by  several  persons,  not  ia 
joint  ownership  or  partnership. 
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T«naiiC7  in  oommon:  See  sees.  663^  686. 
The  following  cases  afford  illustratiou  of 
tenancies  in  common:  Two  corporations 
may  hold  lauds  in  common:  De  Witt  v.  San 
Francisco,  2  Cal.  289;  and  so,  also,  a  man, 
his  wife,  and  their  child:  Giblin  y.  Jordan, 
6  Cal.  416.  The  following  are  tenants  in 
common:  Men  who  work  a  farm  on  shares, 
the  one  the  owner  of  the  laud,  the  other 
doing  the  work;  aud  also  the  grantee  of  the 
owner  and  the  latter,  although  such  grantee 
took  under  an  execution  sale  6f  the  owner's 
interest:  Bemal  v.  Hovious,  17  Cal.  541;  70 
Am.  Dec.  147;  the  grantee  of  a  specific  quan- 
tity of  a  larger  tract,  but  not  yet  segre- 
gated, and  the  grantor:  Wallace  y.  Miller, 
52  Cal.  665;  Law^rence  y.  Ballou,  37  Cal.  518; 
the  purchaser  at  an  execution  sale  of  a  part- 
ner's interest  and  the  copartner:  McCauley 
y.  Fulton,  44  Cal.  356;  the  grantees  of  co- 
tenants:  Reed  y.  Spicer,  27  Cal.  57;  a  hus- 
band's grantee  and  the  wife,  where  she  held 
an  undiyided  portion  as  her  separate  estate: 
Ewald  y.  Corbett,  32  Cal.  493;  a  mother  aud 
diild  claiming  under  deed  from  the  husband: 
Brenham  y.  Dayidsou,  51  Cal.  35^  See, 
further,  WcClure  y.  Colyear,  80  Cal.  378, 
where  it  was  held  that  the  cotenancy  did 
exist.  In  Culleu  y.  Sprigg,  83  Cal.  56,  a 
grant  of  specified  number  of  acres  in  a  speci- 
fied biock  was  held  to  create  a  tenancy  in 
common  in  the  whole,  block.  As  to  tenancy 
in  common  among  appropriators  of  water, 
see  Lytle  Creek  Water  Co.  y.  Perdew,  66 
Oil.  447;  among  croppers,  see  Baughman  y. 
Reed,  75  Cal.  310;  7  Am.  St.  Rep.  170;  Jones 
y.  Durrer,  06  Cal.  95;  Callendar  y.  McLeod, 
74  Cal.  a76;  Schell  y.  Simon,  66  Cal.  264. 
In  Fairchild  y.  Mullan,  90  Cal.  190.  Fitzell 
y.  Leaky,  72  Cal.  77,  Smith  y.  Cooley,  65 
Cal.  46,  it  was  held  that  cotenancy  did  not 
exist. 

As  an  example  of  a  tenancy  in  common 
of  personalty,  see  Hewlett  y.  Owen,  50  Cal. 
474,  where  the  parties  were  deemed  coten- 
ants  of  the  wool  from  certain  sheep  owned 
by  one  of  the  parties,  aud  leased  to  the 
other  under  an  agreement  to  diyide  the  pro- 
ceeds from  the  sale  of  the  wool. 

Either  tenant  in  common  may  sell  his  in- 
terest regardless  of  the  consent  of  his  co- 
tenants,  aud  without  affecting  their  legal  re- 
lation beyond  the  going  out  of  the  one  and 
the  coming  in  of  the  other:  Bradley  y.  Hark- 
ness,  26  Cal.  69.  In  California  a  tenant  in 
common  may  conyey  his  interest  in  a  par- 
ticular portion  of  the  whole,  described  by 
metes  and  bounds:  Stark  y.  Barrett,  15  Cal. 
361;  Gates  y.  Salmon,  85  Cal.  588;. Sutter  y. 
San  Francisco,  36  Cal.  115;  Gates  y.  Salmon, 
46  Cal.  362.  So,  also,  in  Ohio:  White  y. 
Sayre,  2  Ohio,  112;  Prentiss'  Case,  7  Cal. 
473;  Dennison  y.  Foster,  9  Cal.  126;  in  Vir- 
ginia: Robinett  y.  Preston,  2  Rob.  (Va.) 
27S;  and  in  Missouri:  Bamhart  y.  Camp- 
bell, 50  Mo.  597.  Whereas,  in  many  of 
the  states  the  rule  is  otherwise,  such  a  deed 
being  declared  yoid:  Freeman  on  Coteuaucy, 
sec.  199.  But  in  California  and  other  states, 
where  a  similar  doctrine  prevails,  the  deed 
of  a  cotenant  by  metes  aud  bouuds  cannot 


prejudice  the  rights  of  the  other  cotenants. 
It  does  not  affect  the  right  of  partition. 
"The  conveyance  of  a  special  location  may 
be  disregarded,  if  it  be  found  necessary  to 
do  so,  in  order  to  make  a  just  and  equitable 
allotment  of  the  lands":  Gates  y.  Salmon, 
46  Cal.  362,  378.  And  see  Judge  Field's 
opinion  in  Stark  y.  Barrett,  15  Cal.  361,  and 
infra,  "Ouster."  As  to  sale  by  cotenant,  see 
Pfeiffer  y.  Regents  etc.,  74  Cal.  156;  Emeric 
v.  Alvarado,  90  Cal.  444;  Frick  y.  Siuou, 
75  Cal.  337;  Bath  vi  Valdez,  70  Cal.  350; 
Gordon  y.  San  Diego,  101  Cal.  522;  40  Am. 
St.  Rep.  78.  As  to  mortgage  by  cotenant, 
see  Hoppe  y.  Fountain,  104  Cal.  94.  As  to 
homestead  in  land  of  cotenant,  see  Estate  of 
Carriger,  107  Cal.  618. 

The  relation  of  the  cotenants  to  each 
other.— The  possession  of  one  cotenant  is 
the  possession  of  all:  Waring  y.  Crow,  11 
Cal.  366;  Knox  y.  Marshall,  19  Cal.  617; 
Colman  y.  Clements,  23  Cal.  245:  Owen  y, 
Morton,  24  Cal.  373;  Miller  y.  Meyers,  46 
Cal.  535.  Each  has  the  right  to  enter  and 
occupy  the  whole  of  the  common  lands,  aud 
every  part  thereof:  Tevis  v.  Hicks,  38  Cal. 
234;  Carpentier  v.  Webster,  27  Cal.  524. 
But  it  will  be  presumed  that  the  tenant  in 
possession  holds  for  the  benefit  of  his  coten- 
ants: Cases  supra;  Colman  v.  Clements,  23 
Cal.  245;  Owen  y.  Morton,  24  Cal.  373.  And 
the  tenant  in  common  out  of  actual  posses- 
sion has  the  right  to  rely  on  the  assumption 
that  the  possession  of  his  cotenant  is  his 
possession  until  informed  of  the  contrary  by 
express  notice,  or  by  acts  and  declarations 
equivalent  to  notice:  Aguirre  v.  Alexander, 
58  Cal.  21;  Miller  v.  Meyers,  46  Cal.  535. 
If  one  who  takes  possession  unlawfully  af- 
terward becomes  a  tenant  in  common,  the 
moment  he  becomes  such  tenant  his  posses- 
sion loses  its  hostile  character,  and  is  pre- 
sumed to  continue  amicaUe  until  the  con- 
trary is  made  to  appear:  Carpentier  v.  Men- 
denhall,  28  Cal.  484;  87  Am.  Dec.  135.  A 
tenant  cannot  buy  in  an  outstanding  title  for 
his  own  exclusive  benefit;  his  cotenant  is 
entitled  to  come  in  and  elect  to  share  the 
benefit:  Mandeville  v.  Solomon,  89  Cal.  135. 
So,  also,  as  to  tax  title:  Mills  v.  Tukey,  22 
Cal.  373;  83  Am.  Dec.  74.  See  the  note  in 
15  Am.  Dec.  648,  690,  as  to  the  effect  of 
purchasing  by  a  tenant  in  common  at  a  sale 
of  the  common  land  for  delinquent  taxes. 
As  to  purchase  of  outstanding  title  at  tax 
or  execution  sales,  see  Calkins  y.  Steinbeck, 
66  Cal.  117;  Tully  v.  Tully,  71  Cal.  338; 
Oglesby  y.  Hollister,  76  Cal.  186;  9  Am.  St. 
Rep.  177.  Satisfaction  of  mortgage  by  co- 
tenant:  Shaffer  v.  McClosky,  101  Cal.  576. 

Ouster.— The  presumption  that  one  coten- 
ant's  possession  is  the  possession  of  all  is 
rebuttable  by  various  circumstances.  A  re- 
fusal, after  a  proper  demand,  by  a  tenant 
in  common  in  possession,  to  admit  his  coten- 
ant, is  itself  an  ouster,  aud  dispenses  with 
the  necessity  of  further  proof:  Miller  v. 
Myers,  46  Cal.  538;  Greer  v.  Tripp,  56  Cal. 
209;  Phelan  v.  Smith,  100  Cal.  158.  And  in 
an  action  to  be  admitted  into  possession, 
aud  a  denial  of  the  plaintifTs  title  and  right* 
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au  entry  establishes  an  ouster:  Same  cita- 
tions. A  denial  of  the  title  of  a  cotenaut 
by  the  tenant  in  possession  is  evidence  of 
an  ouster:  Garpentier  v.  Gardiner,  29  Cal. 
leO;  Spect  V.  GrejCK.  51  Cal.  198;  Rickard  v. 
Johnson,  51  Cal.  545;  Phelan  v.  Smith.  100 
Cal.  158.  Any  act  of  the  cotenaut  in  the 
exclusive  possession,  which  manifests  an  in- 
tention to  hold  exclusively  for  himself,  is 
equivalent  in  law  to  au  ouster:  Owen  v. 
Moilon,  24  Cal.  373.  Mere  proof  of  exclu- 
sive possession,  and  that  tenant  does  not 
claim  under  his  cotenaut  out  of  possession, 
is  not  sufficient  to  show  an  ouster:  Oglesby 
V.  Hollister,  76  Oal.  136;  9  Am,  St.  Rep.  177. 
As  to  the  difference  between  the  finding  in 
a  special  verdict  of  an  ouster  and  of  pro- 
bative facts  which  go  toward  establishing 
au  ouster,  see  Packard  v.  Johnson,  57  Cal. 
180;  Garpentier  v.  Mendenhall,  28  Cal.  484; 
87  Am.  Dec.  135;  Garpentier  v.  Webster* 
27  CaK  521.  Cotenaut  out  of  possession 
muBt  have  actual  or  presumptive  notice 
of  hostile  intent  with  which  possession 
is  held,  in  order  to  charge  him  with  the 
effect  of  the  ouster:  Winterbum  v.  Cham- 
bers, 91  Gal.  170.  An  infant  can  be  ousted 
in  the  same  manner  as  an  adult,  though 
protection  is  given  him  by  the  provision  of 
the  statute  of  limitations  that  the  adverse 
holding  must  continue  for  five  years  after 
his  majority:  Winterbum  t.  Chambers,,  91 
Cal.  170. 

Taking  actual  possession  of  land  under  a 
deed  which  purports  to  convey  the  whole 
thereof,  under  a  belief  that  it  conveys  the 
whole,  while  in  fact  it  conveys  but  an  undi- 
vided portion,  is  not  an  ouster  of  a  tenant 
in  common:  Seaton  v.  Sou,  32  Cal.  481.  The 
decision  in  this  case  is,  however,  not  ap- 
proved in  Unger  v.  Mooney,  63  Gal.  588, 
5J)7,  49  Am.  Rep.  100,  where,  after  an  elab- 
orate cousideratiou  of  the  question,  the  court 
held  that  an  entry  and  occupancy  under 
a  deed  for  the  entire  tract,  executed  by 
one  of  the  cotenants,  was  au  ouster  of  the 
other.  The  deed  from  the  cotenaut  was  re- 
corded. See  a  late  case,  Bath  v.  Valdez,  70 
Cal.  350,  where  the  mere  possessiou  by  a 
vendee  of  one  tenant  was  held  not  notice  to 
the  cotenaut,  and  not  an  ouster. 

For  considerations  of  the  question  of 
ouster  by  a  cotenaut,  see  the  notes  to  Gillas- 
pie  V.  Osbum,  13  Am.  Dec.  140;  Porter  v. 
Hooper,  20  Am.  Dec.  484;  Freeman  on  Co- 
tenancy and  Partition,  sec.  300  et  seq.;  2 
Waterman  on  Trespass,  sec.  940.  See,  also, 
McCormack  v.  Silsby,  82  Cal.  72;  Oglesby  v. 
Hollister,  76  Cal.  136;  9  Am.  St.  Rep.  177; 
Martin    v.   Walker,   68   Cal.   317;   Gage   ▼. 


Downey,  94  Cal.  241;  Winterbum  v.  Cham- 
bers, 91  Cal.  170;  Alvarado  v.  Nordholt,  95 
Cal.  IIG:  Bath  v.  Valdez.  70  Cal.  350;  Greg- 
ory V.  Gregory,  102  Cal.  50;  Feliz  v.  FeUz, 
105  Cal.  1. 

Actions  between  cotenants. — One  ten- 
ant cannot  sustain  an  action  of  forcible  en- 
try and  detainer  against  another  for  holding 
over:  Lick  v.  O'Donnell,  3  Cal.  59;  58  Am. 
Dec.  383.  Trover  or  assumpsit  for  money 
had  and  received  will  lie  for  selling  the 
commou  chattel:  Williams  v.  Ghadbounip. 
6  Cal.  559;  but  not  an  action  for  goods  sold 
and  delivered:  Williams  v.  Chadboume,  6 
Cal.  559.  Whether  an  action  for  an  ac- 
couutiug  will  He  between  cotenants,  see  Pico 
V.  Columbert,  12  Cal.  4^,  refusing  to  enter- 
tain such  a  proceeding;  Goodeuow  ▼.  Ewer, 

16  Cal.  461;  76  Am.  Dec.  540;  Abel  v.  Love, 

17  Cal.  233;  Clark  v.  Jones,  49  Cal.  618. 
And  see  Chambers  v.  Chambers,  14  Am. 
Dec.  686,  in  note  where  the  authorities  pro 
and  con  are  collated.  That  coteuant  cannot 
assail  the  common  title,  see  Olney  v.  Sawyer, 
54  Cal.  379;  Bomheimer  v.  Baldwin,  42  Cal. 
27;  nor  avail  himself  of  the  statute  of  limi- 
tations where  he  has  done  nothing  tanta- 
mount to  au  ouster,  see  McCauley  v.  Harvey, 
49  Cal.  197.  As  to  ejectment  between  coten- 
ants, see,  also,  Ewald  v.Corbett,  32  Cal.  493; 
Lawrence  v.  Ballon,  37  Cal.  518.  See,  also. 
Burgel  v.  Prisser,  89  .Cal.  70. 

Belation  of  tenants  in  common  to 
third  person^ — ^A  tenant  in  common  is  enti- 
tled to.  the  possessiou  of  the  entire  tract  as 
against  all  persons  but  his  cotenants  and 
partiee  claiming  under  them:  Hart  v. Robert- 
son. 21  Cal.  346;  Clark  v.  Huber.  20  Cal, 
196;  Mnller  v.  Boggs,  25  Cal.  175;  Treat  v. 
Reilly,  35  Cal.  129;  Williams  v.  Sutton.  4S 
Gal.  66.  He  may  maintain  ejectment  for  th* 
entire  premises:  Touchard  v.  Crow,  20  Cal, 
150;  81  Am.  Dec.  108;  Mahouey  v.  Van  Wiu- 
kle,  21  Cal.  552;  Collier  v.  Oorbett,  16  Cal. 
183;  may  recover  the  possession  of  the  en- 
tire premises  as  against  a  trespasser,  with- 
out joining  his  coteuant:  Treat  v.  Reilly,  35 
Cal.  129;  Moulton  v.  McDermott,  80  Cal 
629.  See,  also,  as  to  actions  by  cotenant 
against  third  persons,  Lytle  Creek  Water  (  o. 
V.  Berdew,  65  Cal.  447;  Lee  Chuck  v.  Qiian 
Wo  Chong  &  Co.,  91  Gal.  593;  Newmaii  v. 
Bank  of  California,  80  Cal.  368. 

Partition:  See  Code  Civ.  Proc,  sec.  752 
et  seq. 

Husband  and  wife  as  tenants  in  com* 
mon:  See  sec.  161. 

Devise  op  legacy  to  two  or  more  makes 
them  owners  in  common:  See  sec  1350. 


686.  What  intereflts  are  in  common. 

Sec.  686.  Every  interest  created  in  favor  of  several  persons  in  their  own 
right  is  an  interest  in  common,  nnless  acquired  by  them  as  executors  or  trustees 
or  in  partnership  for  partnership  purposes,  or  unless  declared  in  its  creation  to 
be  a  joint  interest,  as  provided  in  section  six  hundred  and  eighty-three,  or  unless 
acquired  as  community  property,  or  unless  when  conveyed  to  a  husband  and 
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wife,  the  conveyance  declares  that  it  is  to  be  held  by  them  as  tenants  by  the  en- 
tireties. [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

687.  Conununity  property. 

Sec.  687.     Community  property  is  property  acquired  by  husband  and  wife, 
or  either,  during  marriage,  when  not  acquired  as  the  separate  property  of  either. 

In  the  original  draft  of  this  section 
there  were  added  the  words  "or  as  common 
or  joint  property  of  both."  And  to  this  sec- 
tion was  appended  the  following  note:  "The 
community  property  consists  of  the  profits 
of  all  the  effects  of  which  the  husband  has 
the  admiuiRt ration  and  enjoyment  either  of 
right  or  in  fact,  or  the  produce  of  the  recip- 
rocal industry  and  labor  of  both  husband 
and  wife,  and  of  the  estates  which  they  may 
acquire  during  the  marriage,  either  by  doua- 

688.  Interests  as  to  time. 

Sec.  688.    In  respect  to  the  time  of  enjoyment,  an  interest  in  property  is 
either: 

1.  Present  or  future;  and, 

2.  Perpetual  or  limited. 


tions  made  jointly  to  them  both,  or  by 
purchase,  or  in  any  other  similar  way,  even 
although  the  purchase  be  only  in  the  name 
of  one  of  the  two,  and  not  of  both,  because 
in  thict  case  the  period  of  time  when  the 
purchase  is  made  is  alone  attended  to,  and 
not  the  person  who  made  the  purchase." 

Community  property:  See  sec.  104,  ante. 

Community  property,  what  is:  See  16 
Am  Dec.  186,  187,  note;  86  Am.  Dec.  628- 
633,  note. 


Interest  as  to  time  of  enjoyment.— 
*These  distinctions  exist  in  regard  to  per- 
sonal property  as  well  as  real:  Westcott  t. 
Cady,  5  Johns.  Ch.  334;  9  Am.  Dec.  306; 
Gillespie  t.  Miller,  5  Johns.  Ch.  21;  Randall 


2  Vem.  59;  Up  well  v.  Halsey,  1  P.  Wms. 
651;  see  Phelps  t.  Pond,  23  N.  Y.  69; 
28  Barb.  121;  Kane  y.  Astor,  5  Sand. 
467;  Beeckman  ▼.  Schermerhorn,  3  Sand.  Cli. 
181;  Mason  v.  Jones,  2  Barb.  229'':  Oommis- 


▼.  RnsseU,  3  Mer.  190;  Hyde  ▼.  Parratt.  1      siouers'   note. 
P.  Wms.  1;   2  Vem.  331;  Smith  t.  Gleyer, 

689.  Present  interest,  what. 

Sec.  689.    A  present  interest  entitles  the  owner  to  the  immediate  possession 
of  the  property. 

690.  Fature  interest,  what. 

Sec.  690.    A  future  interest  entitles  the  owner  to  the  possession  of  the  prop- 
erty only  at  a  future  period. 

Conditions  upon  the  enjoyment  of  es- 
tates: See  sec.  707  et  seq. 

Terminating  future  interests:  See  sec. 
739  et  seq. 


*Thns  a  reTersion,  as  well  as  a  remainder, 
is  a  fntnre  estate.  They  are  both  expectant 
estates'':  Commissioners'  note. 

AccumiUations  as  future  interests: 
See  sec.  722  et  seq.,  733. 


691.  Perpetual  interest,  what. 

Sec.  691.    A  perpetual  interest  has  a  duration  equal  to  that  of  the  property. 

692.  Limited  interest^  what. 

Sec.  692.    A  limited  interest  has  a  duration  less  than  that  of  the  property. 

693.  Einda  of  future  interests. 

Sec.  693.    A  future  interest  is  either: 

1.  Vested;  or, 

2.  Contingent. 

**So,  also,  with  personal  property:  Phelps  v.  Pond,  23  N.  Y.  69*':  Commissioners*  note. 
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694.  Vested  interefts. 

Sec.  694.  A  future  interest  is  vested  when  there  is  a  person  in  being  who 
would  have  a  right,  defeasible  or  indefeasible,  to  the  immediate  possession  of 
the  property,  upon  the  ceasing  of  the  intermediate  or  precedent  interest. 

"The  words  defeasible  or  iDdefeasible'  ob-  vested:  Powers  y.   Bergen,   6  N.    Y.   960; 

Tiate  the  objection  that  a  future  interest  Root  y.  Stuyyesant,  18  Weud.  268;  Dubois 

might  be  vested  and  also  contingent:  Coster  v.  Ray,  7  Bosw.  287;  Williamson  v.  Field, 

V.  Lorillard,  14  Weud.  802;  e.  g„  a  remaind-  2  Sand.  Ch.  593":  Commissioners'  note, 
er  to  descendants  in  being,  subject  to  open        For  example  of  such  inteiesty  see  Dunn  y. 

and  let  in  after-bom  descendants.    Such  re-  Schell,  122  Cal.  62d. 
maiuders    have    always    been    held    to   be 

696.  Contingent  interests. 

Sec.  695.  A  future  interest  is  contingent  whilst  the  person  in  whom  or  the 
event  upon  which  it  is  limited  to  take  effect  remains  uncertain. 

For  example  of  such  interest,  see  Jewell  v.  Pierce,  120  Cftl.  79. 

696.  Two  or  more  future  interests. 

Sec.  696.  Two  or  more  future  interests  may  be  created  to  take  effect  in  the 
alternative^  so  that  if  the  first  in  order  fails  to  vest,  the  next  in  succession  shall 
be  substituted  for  it,  and  take  effect  accordingly. 

"Loddington  v.  Kime,  1  Ld.  Raym.  203;  2  Smith's  Feame,  43*':  Commissioners'  note. 


697.  Certain  future  interests  not  to  be  void. 

Sec.  697.    A  future  interest  is  not  void  merely  because  of  the  improbability 
of  the  contingency  on  which  it  is  limited  to  take  effect.  . 

698.  Posthumous  children. 

Sec.  698.    When  a  future  interest  is  limited  to  successors,  heirs^  issue,  or 

children,  posthumous  children  are  entitled  to  take  in  the  same  manner  as  if 

living  at  the  death  of  their  parent. 

"Stats.  1866,  p.  171,  sec.  6;  Mason  y.  Future  interests  defeated  by  blrih  of 
Jones,  2  Barb.  234-262":  Commissioners'  posthumous  child:  See  sec.  739,  post,  and 
note.  note. 

699.  Qualities  of  expectant  estates. 

Sec.  699.    Future  interests  pass  by  succession,  will,  and  transfer,  in  the  same 
manner  as  present  interests. 

''Wood  T.  Keyes,  8  Paige,  365-366;  Wen-  554-56r':    Commissioners'    note.    A  fotnie 

dell  ▼.  Crandall,  1  N.  Y.  491;  Pond  t.  Bergh,  Tested   interest  the  subject  of    mortgage: 

10  Paige,  140-154;  Lawrence  v.  Bayard,  7  Dunn  v.  Schell,  122  Cal.  626, 
Paige,  70-76;    Grout  t.  Towuseud,  2  Hill, 

700.  Here  possibility  not  an  interest. 

Sec.  700.    A  mere  possibility,  such  as  the  expectancy  of  an  heir  apparent^  is 
not  to  be  deemed  an  interest  of  any  kind. 

"Jackson    ▼.    Bradford,   4    Weed.    619;  agreements  for  the  sale  or  release  of  ex- 

Tooley  t.  Dibble,  2  Hill,  041;  see  Conder-  pectaucies,  if  fairly  made,  and  for  an  ade- 

mau    V.   Smith,   41    Barb.  404;    Miller  t.  quate  consideration,  may  be  enforced  upon 

Emans,  19  N.  Y.  384*':  Commissioners'  note,  the  death  of  the  ancestor:  Estate  of  Garce- 

This  section  and  section  1045,  post,  are  not  Ion,  104  Cal.  570,  584,  586;  43  Am  St.  Bep. 

intended  to  change  the  rule  of  equity  that  134,  and  cases  cited. 

701.  Interests  in  real  property. 

Sec.  701.    In  respect  to  real  or  immovable  property,  the  interests  mentioned 
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in  this  chapter  are  denominated  estates,  and  are  specially  named  and  classified 

in  part  II  of  this  division. 

"It  has  been  deemed  unadvisable  to  ap-     althongh  there  are  precedents  for  such  a 
ply  the  technical  name  of  estates  in  real     course":  Commissioners'  note, 
property  to  interests  in  personal  property, 

702.  Interests  in  personal  property. 

Sec.  702.  The  names  and  classification  of  interests  in  real  property  have  only 
such  application  to  interests  in  personal  property  as  in  this  code  expressly  pro- 
vided. [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

703.  What  fntnre  interests  are  recog^nized. 

Sec.  703.  No  future  interest  in  property  is  recognized  hy  the  law,  except 
such  as  is  defined  in  this  code.  [Commissioners'  Amendment,  approved  March 
16, 1901;  took  effect  July  1, 1901.] 


AETICLE  n. 

CONDITIONS  OP  OWNERSHIP. 

Sec.  707.  Fixing  the  time  of  enjoyment. 

Sec.  708.  Conditions. 

Sec.  709.  Certain  conditions  precedent  void. 

Sec.  710.  Conditions  restraining  marriage  void. 

Sec.  711.  Conditions  restraining  alienation  void. 

707.  Fixing  the  time  of  enjoyment. 

Sec.  707.  The  time  when  the  enjoyment  of  property  is  to  begin  or  end  may 
be  determined  by  computation,  or  be  made  to  depend  on  events.  In  the  latter 
case,  the  enjoyment  is  said  to  be  upon  condition. 

Conditions,  granerally.— Conditions  are  which  clearly  indicate  an  intention  to  create 
primarily:  1.  Conditions  in  law,  being  such  an  estate  upon  condition  will  suffice,  regard 
conditions  as  are  annexed  to  an  estate  by  being  had  to  the  whole  of  the  deed  or  will 
the  law;  and  2.  Conditions  in  deed.  "An  in  which  they  occur:  Bacon  v.  Huntington, 
estate  on  condition  in  deed  is  thus  defined  14  Conn.  92;  Hapgood  v.  Houghton,  22  Pick, 
iu  Wheeler  v.  Walker,  2  Conn.  196,  7  Am.  480;  Worman  v.  Teagarden,  2  Ohio  St.  380; 
Dec.  204:  'An  estate  on  condition  expressed  Walters  v.  Bredin,  70  Pa.  St.  236;  Uuderhill 
iu  the  grant  or  demise  itself  is  where  the  y.  S.  &  W.  R.  R.  Co.,  20  Barb.  458;  Ham- 
estate  granted  has  a  qualification  annexed  ilton  v.  Kueelaud,  1  Nev.  40.  See,  also, 
whereby  the  estate  shall  commence,  be  en-  Stockton  v,  Weber,  98  Cal.  433. 
larged,  or  defeated,  upon  performance  or  As  the  policy  of  the  law  is  to  render  the 
breacli  of  such  qualification  or  condition.'  "  alienation  and  transfer  of  property  as  free 
And  see  Greeuleaf s  Cruise  on  Real  Prop-  as  possibly,  conditions  are  not  favored  in 
erty,  tit.  13,  c.  1,  2;  4  Kent's  Commentaries,  law.  Therefore,  whenever  words  can  be 
sec.  121  et  seq.;  Bouvier's  Law  Dictionary,  construed  indifferently,  as  a  condition,  res- 
tit.  Condition.  ervatiou,  or  a  covenant,  the  tendency  of  the 

There  are  certain  technical  words  proper  courts  is  to  construe  them  rather  as  either 

in  themselves  to  make  a  condition;  these  are  of  the  latter  than  as  the  former:  Chapin  v. 

sub  couditioue  proviso,   ita  quod:  Coke  on  School  Dist.  No.  2,  35  N.  H.  445;  Hoyt  v. 

Littleton,  203b;  and  quod  si   contingat,  if  Kimball,  49  N.  H.  326;  Wheeler  v.  Dascomb. 

followed  by  a  clause  of  re-entry:  Coke  on  3  Cush.  285;  Thornton  v.  Trammell,  30  Ga. 

Littleton,  204b;  Stanley  v.  Colt,  5  Wall.  119;  202;  Paschall  v.  Passmore,  15  Pa.  St.  295; 

Wheeler  v. Walker,  2  Conn.  196;  7  Am.  Dec.  Kruetz  v.  McKnight,  51  Pa.  St.  232.    See, 

'264;  Hooper  v.  Cummings,  45  Me.  350;  Pas-  also,  Cullen  v.  Sprigg,  83  Cal.  56.    A  condi- 

chall  v.  Passmore,  15  Pa.  St.  295;  Rawson  tion  cannot  be  ingrafted  upon  a  conveyauce 

T.  School  Dist.  No.  5,  7  Allen,  126;  83  Am.  by  parol:  Marshall  County  High  School  v. 

Dec.  670;  Warner  v.  Bennett,  31  Conn.  468?  Iowa    Evangelical    Synod,  28    Iowa,    3C0; 

Cray    v.   Blanchard,    8    Pick.    284.    These  Thompson  v.  Thompson,  9  Iowa,  323;  Rog- 

^ords  are  not  essential,  however;  any  words  era  v.  Sebastian  Coiuity,  21  Ark.  440;  Moser 
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Conditional  legracies:  See  sec.  1345  et 
Bcq.»  post. 

Creation  of  trust.— Under  this  section 
the  enjoyment  by  the  cestui  que  trust  of 
the  interest  conveyed  may  be  made  to  com- 
mence in  the  future,  upon  the  termination 
of  an  existing  life  or  lives  or  of  an  inter- 
mediate estate:  Nichols  v.  Emery,  109  CaL 
323,  330;  50  Am.  St.  Rep.  43. 


V.  Miller,  7  Watts,  156;  Chapman  v.  Gordon, 
29  Ga.  250;  Dunbar  v.  Sickler,  45  Iowa.  384. 
See,  also.  Mo  wry  v.  Heney,  86  Cal.  471. 

See  the  valuable  note  to  Gray  v.  Blanch- 
ard,  page  123  of  1  Sharswood  &  Budd's 
Leading  Cases  on  Real  Property. 

One  who  has  deeded  his  realty  absolutely 
cannot  thereafter  charge  it  with  conditions: 
Alemauy  v.  Daly,  36  Cal.  90. 

708.  Conditions. 

Sec.  708.     Conditions  are  precedent  or  subsequent.     The  former  fix  the  begin- 
ning,  the  latter  the  ending,  of  the  right. 

prevent  the  estate  from  vesting:  Stockton 
V.  Weber,  98  Cal.  433. 

Conditions  subsequent,  what  words 
create:   See  note,  79  Am.  St.  Rep.  74(7-769. 

Conditions  subsequent  are  not  favored. 
They  "go  in  destruction  and  defeasance  of 
estates,  are  odious  in  law,  and  shaU  be 
taken  strictly":  Fraunces'  Case,  8  Coke,  90b; 
Michisran  State  Bank  v.  Hastings,  41  Am. 
Dec.  549;  Weir  v.  Simmons,  13  N.  W.  Rep. 
873  (Wis.) ;  Taylor  v.  Sutton.  15  Ga.  103;  GO 
Am.  Dec.  682;  Voris  v.  Ren8haw,49  Ga.  425; 
Hooper  v.  Cummings,  45  Me.  359;  Laberee 
V.  Carletou,  53  Me.  211;  Glenn  v.  Davis,  35 
Md.  208;  6  Am.  Rep.  389;  Gadberry  v.  Shep- 
pard,  27  Miss.  203;  Emmerson  v.  Simpson, 
43  N.  H.  475;  80  Am.  Dec.  184;  82  Am.  Dec. 
168;  Hoyt  v.  Kimball,  49  N.  H.  822. 

For  a  discussion  of  conditions  subsequent, 
when  and  at  whose  instance  they  may  be 
set  in  motion  to  defeat  an  estate,  see  the 
note  to  Cross  v.  Carson,  44  Am.  Dec.  742, 
See,  also,  the  note  in  1  Sharswood  &  Budd's 
Leading  Cases  on  Real  Property,  128  et  sen. 

Entry  for  condition  broken:  See  1 
Sharswood  &  Budd's  Leading  Cases  on  Real 
Property,  143. 

Conditional  obligations:  See  sees.  1434- 
1442,  post. 

Conditional  limitation.— Remainder  op- 
erating to  abridge  precedent  estate:  Sec.  71S, 
post. 


Conditions  precedent  and  subsequent. 
Generally,  a  condition  is  precedent  where 
the  act  of  condition  precedes  the  vesting  of 
the  estate,  and  is  subsequent  where  the  act 
is  capable  of  performance  as  well  after  as 
before  the  vesting  the  estate:  Finlay  v. 
King,  3  Pet.  340;  Martin  v.  Ballon,  13  Barb. 
119;  Underbill  v  S.  W.  R.  R.  Co.,  20  Barb. 
458;  Parker  v.  Nichols,  7  Pick.  Ill;  Burnet 
V.  Strong,  26  Miss.  11©;  Bell  Co.  v.  Alex- 
ander, 22  Tex.  360;  73  Am.  Dec.  268.  The 
clearly  manifested  intention  of  the  testa- 
tor or  grantor  will  work  a  contrary  con- 
struction: Same  citations;  Piatt  on  Cove- 
nantSy  c.  2,  sec.  5. 

A  condition  precedent  must  be  strictly  per- 
formed before  the  estate  can  vest  or  be  en- 
larged: Branan  v.  Mesick,  10  Cal.  95.  A 
conveyance  upon  condition  passes  the  title 
to  the  grantee,  subject  to  be  defeated  by  a 
nonperformance  of  the  condition:  Spect  v. 
Gregg,  51  Cal.  198;  and  see  Clayton  v. 
Walker,  10  Cal.  450,  where  nonpayment  of 
the  consideration  was  sought  ta  be  opera- 
tive to  retransfer  the  land:  2  Washburn 
on  Real  Property,  4th  ed.,  3.  For  example 
of  condition  precedent,  see  Stockton  v. 
Weber,  98  Cal.  433.  A  condition  precedent, 
though  impossible  from  the  beginning,  or 
for  any  reason  incapable  of  performance, 
Is  not  for  that  reason  void,  but  operates  to 


709.  Certain  conditions  precedent  void. 

Sec.  709.  If  a  condition  precedent  requires  the  performance  of  an  unlawful 
act,  the  instrument  containing  it  is  so  far  void,  and  the  right  cannot  exist. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


The  amendment  of  1901  "abolishes  the 
distinction  between  conditions  unlawful  and 
conditions  wrong  in  themselves,  and  applies 
the  same  rule  to  all  unlawful  conditions 
precedent":  Commissioners'  note. 

"All  the  instances  of  conditions  against 
law  are  reducible  under  one  of  these  heads: 
1.  To  do  something  that  is  malum  in  se  or 
malum  prohibitum;  2.  To  omit  something 
that  is  a  duty;  3.  To  encourage  such  crimes 
and  omissions:  1  P.  Wms.  189;  Greeulears 


Cruise  on  Real  Property,  tit.  13,  c.  1,  sec. 
19":  Commissioners'  note.  A  deed  to  be 
null  and  void  if  the  grantee  does  not  pro- 
cure two  witnesses  to  testify  to  certain  facts 
is  a  conveyance  of  the  legal  title  with  an 
unlawful  condition  subsequent:  Patterson  r. 
Douuer,  48  Cal.  309.  See  the  note  to  Cross 
V.  Carson,  44  Am.  Dec.  742;  and  see  next 
section  and  note  for  further  considerations 
of  those  questions  suggested  by  the  above 
section. 


710.  Conditions  restraining  marriage  void. 

Sec.  710.     Conditions  imposing  restraints  upon  marriage,  except   upon   the 
marriage  of  a  minor,  are  void;  but  this  does  not  affect  limitations  where  the 
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intent  was  not  to  forbid  marriage,  but  only  to  give  the  use  until  marriage. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  218;  took  eflEect 
July  1,  1874.] 


Conditions  in  restraint  of  marriage.— 
This  section  as  originally  adopted  was:  "Sec. 
710.  Conditions  imposing  restraints  uyion 
marriage,  except  upon  the  marriage  of  a 
minor,  are  Toid."  To  this  section  the  com- 
missioners appended  the  following  note: 
"Note. — lu  the  first  report  of  this  code  to 
the  legislature  this  section  read  as  follows: 
'Sec.  710.  Conditions  imposing  restraints 
upon  marriage,  except  npon  the  marriage  of 
•a  minor,  or  of  the  widow  of  the  person  by 
whom  the  condition  is  imposed,  are  void; 
Ijut  this  does  not  affect  limitations  where 
the  intent  was  not  to  forbid  marriage,  but 
•only  to  giTO  the  use  until  marriage.*  This 
was  the  rule  of  the  common  law.  The  com- 
mission deem  it  advisable  to  modify  it.  By 
the  common  law  a  condition  restraining  a 
widow  from  a  second  piarriage  might  be 
held  good.  The  authorities  as  to  the  valid- 
ity of  a  condition  restraining  a  widow  from 
marriage  are  conflicting The  com- 
mission in  presenting  the  above  section  have 
•declared  that  all  conditions  imposing  (any) 
restraint  upon  marriage,  except  upon  the 
marriage  of  a  minor,  are  void.  All  such  re- 
rstraints  are  odious,  and  the  reasons  which 
are  to  be  advanced  against  restraints  upon 
marriage  generally  would  be  equally  ap- 
plicable to  restraints  upon  the  marriage  of 
widows.  Even  a  condition  in  restraint  of 
marriage  with  some  particular  person  would 
•often  have  the  eflEect  of  a  virtual  prohibition 
of  marriage." 

Had  the  section  stood  as  it  was  at  first 
adopted,  the  validity  of  conditions  limiting 
the  use  of  property  to  a  widow  during  her 
widowhood  might  have  been  questioned;  but 
the  last  clause  added  by  the  amendment  of 
1874,  which,  in  this  particular,  restored  the 
section  to  its  original  reading  in  the  pro- 
posed code,   leaves  no  doubt  but  that  the 


limitation  of  nn  estate  to  a  widow  so  long 
as  she  remains  unmarried  is  good.  Deci- 
sions which  recognize  the  distinction  be- 
tween a  condition  subsequent  de>'esting  an 
estate  by  the  marriage,  and  such  limitations 
upon  the  duration  of  the  enjoyment  of  the 
estate  as  are  here  approved  of,  are  Phillips 
V.  Medbury,  7  Conn.  569;  Hoopes  v.  Dundas, 
10  Pa.  St.  75;  Mitchell  v.  Mitchell.  29  Md. 
581;  Little  v.  Bird  well,  21  Tex.  611;  Haltz's 
Estate,  38  Pa.  St.  422;  80  Pa.  St.  400; 
Pringle  V.  Dunkley,  14  Smedes  &  M.  16; 
53  Am.  Dec.  110:  Coppage  v.  Alexander,  38 
Am.  Dec.  153,  in  the  note  to  which  this 
subject  is  discussed. 

The  rules  which  govern  a  devise  in  re- 
straint of  a  widow's  marriage  apply  to  like 
devise  in  restraint  of  widower's  marriage: 
Bostwick  V.  Blades,  4  Am.  Law  Rec.  729 
(Md.  Ct.  of  App.).  Hogan  v.  Curtin,  88  N. 
Y.  102.  42  Am.  Rep.  244,  is  an  interesting 
case,  holding  a  condition  subsequent  in  par- 
tial restraint  of  marriage  valid.  There  the 
breach  of  the  condition  would  not  have 
worked  a  forfeiture  of  the  legacy  in  ques- 
tion, the  will  not  providing  for  a  devise  over 
after  breach,  had  it  not  appeared  that  realty 
had  been  charged  in  aid  of  this  legacy,  and 
must  needs  be  sold  to  satisfy  it.  Under 
these  circumstances,  the  distinction  between 
conditions  in  restraint  of  marriage  annexed 
to  a  bequest  of  personal  estate,  and  the  like 
condition  annexed  to  a  devise  of  real  estate 
or  to  a  charge  upon  it,  was  applied,  and 
the  legacy  declared  to  have  been  forfeited. 

Contracts  in  restraint  of -marriage:  See 
post,  sec.  1676. 

Bequest  or  devise  in  restraint  of  mar-  « 
rlage:  See  80  Am.  Dec.  4a3,  494,  note;  38 
Am.  Dec.  156-161,  note;  4  Am.  Dec.  114, 
11*5,   note. 


711.  Conditions  restrainmg  alienation  void. 

Sec.  711.     Conditions  restraining  alienation,  when  repugnant  to  the  interest 
created,  ate  void. 

Restraint  npon  alienation.— A  condition 
in  general  restraint  of  alienation,  or  that 
the  grantee  shall  not  alien  during  his  life,  is 
void:  Murray  v.  Green,  64  Cal.  363;  Black- 
stone  Bank  v.  Davis,  21  Pick.  42;  32  Am. 
Dec.  241;  Reifsiiyder  v.  Hunter,  19  Pa.  St. 
41;  Walker  v.  Vincent,  19  Pa.  St.  360;  Dick 
V.  Pitchford,  1  Dev.  &  B.  Eq.  480;  Schermer- 
hom  V.  Negus,  1  Denio,  448;  Gleason  v. 
Fayerweather,  4  Gray,  348;  Hall  T.  Tufts, 
18  Pick.  455;  Maynard  v.  Polhemus,  74  Cal. 
141;  Prey  v.  Stanley,  110  Cal.  423.  A  par- 
tial restraint  upon  alienation,  the  limitation 
^ing  not  unreasonable,  will  be  sustained: 
Hill  V.  Hill,  4  Barb.  419;  McWilliams  v. 
^'iJey,  2  Serg.  &  R.  507;  7  Am.  Dec.  654; 


Stewart  v.  Brady,  3  Bush,  623;  Stewart  v. 
Barrow,  7  Bush,  368;  Cornelius  v.  Ivins,  26 
N.  J.  L.  376;  Langdon  v.  Ingram's  Guardian, 
28  Ind.  360.  See,  also,  sees.  715.  772,  post, 
and  the  title  on  Uses  and  Trusts,  post, 
sec.  847  et  seq. 

Many  questions  arising  out  of  the  re- 
straints upon  the  alienation  of  property  will 
be  found  succinctly  discussed  in  the  recent 
essay  by  Professor  Gray,  called  Restraints 
on  Alienation. 

Condition  subsequent,  rule  against 
perpetuities:  See  49  Am.  St.  Rep.  134-136, 
note. 

Condition  subsequent,  what  words 
create:  See  79  Am.  St.  Rod.  747-769,  note. 
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[Div.  II,  Part  I, 


ARTICLE  m. 


RESTRAINTS  UPON   ALIENATION. 

See.  715.  How  long  it  may  be  Buspeuded. 

Sec.  716.  Future  interests  void,  which  suspend  power  of  alienation. 

Sec.  717.  Leases  of  agricultural  laud    for  over  ten  years,  Toid. 

Sec.  718.  Leases  of  city  lots    for  over  tweuty  years,  void. 

715.  How  long  it  may  be  siupeiided. 

Sec.  715.  The  absolute  power  of  alienation  cannot  be  suspended,  by  any 
limitation  or  condition  whatever,  for  a  longer  period  than  during  the  contin- 
uance of  the  lives  of  persons  in  being  at  the  creation  of  the  limitation  or  condi- 
tion, except  in  the  single  case  mentioned  in  section  seven  hundred  and  seventy- 
two. 


"This  includes  a  trust  of  real  property: 
Coster  V.  LorlUard,  14  Wend.  265,  313;  Haw- 
ley  V.  James,  16  Wend.  121,  173,  174,  208; 
Kane  v.  Gott,  24  Wend.  641,  662,  607;  36 
Am.  Dec.  041;  Hone  v.  Van  Schaick,  20 
Wend.  564,  566;  Boynton  v.  Hoyt,  1  Denio, 
53,  58;  Beekmau  t.  Bonsor,  23  N.  Y.  298, 
316;  80  Am.  Dec.  260.  The  words  •limita- 
tion or  condition*  are  substituted  for  'estate' 
so  as  to  include  powers:  See  Hawley  v. 
James,  16  Wend.  135,  178,  208;  Coster  v. 
Lorillard,  14  Wend.  324,  325;  Hone  v.  Van 
Schaick,  20  Wend.  566.  567,  569":  Commis- 
sioners' note,  taken  fom  the  note  appended 
to  the  New  York  code,  sec.  201. 

Sections  715  and' 772  do  not  apply  to 
trusts  for  charitable  purposes:  Estate  of 
Hinckley.  58  Cal.  457.  *The  sections  of  the 
code  prohibit  limitations  or  conditions  which 
may  suspend  the  power  of  alienation  beyond 


the  lives  of  persons.  Bearing  in  mind  the 
object  of  the  common-law  rule  to  prevent 
the  perpetual  settlement  of  property  in  fam- 
ilies, it  would  seem  to  be  the  evident  pur- 
pose of  the  provisions  of  the  code  which 
limit  the  period  within  which  estates  must 
vest  during  the  existence  of  living  persons 
simply  to  shorten  that  period  as  estabUshed 
by  the  common  law.  Accepting  this  as  the 
real  intent  of  the  statute,  full  force  and 
efiPect  is  given  to  the  language  employed; 
and  the  rule  of  the  statute,  like  that  of  the 
common  law,  may  coexist  with  and  leave 
undisturbed  the  doctrines  of  the  conunon 
law  applicable  to  charities":  Per  McKiustry, 
J.,  in  Estate  of  Hinckley  58  Cal.  457.  See, 
also,  sec.  771,  post. 

Perpetuities,  rule  against:  See  90  Am. 
Dec.  101-106,  note;  49  Am.  St.  Rep.  117- 
138,  note;  Estate  of  Steele,  124  CaL  533. 


716.  Future  interests  void  which  suspend  power  of  alienation. 

Sec.  716.  Every  future  interest  is  void  in  its  creation  which,  by  any  possi- 
bility, may  suspend  the  absolute  power  of  alienation  for  a  longer  period  than  is 
prescribed  in  this  chapter.  Such  power  of  alienation  is  suspended  when  there 
are  no  persons  in  being  by  whom  an  absolute  interest  in  possession  can  be  con- 
veyed. 


Void  future  intereBts.— "The  words  *by 
any  possibility  may*  are  new,  but  in  ac- 
cordance with  Hawley  v.  James,  16  Wend. 
120,  126,  171,  178,  227;  Everitt  v.  Everitt, 
29  Barb.  112;  Jennings  v.  Jennings,  7  N.  Y. 
547,  M9;  Armory  v.  Ix>rd,  9  N.  Y.  415; 
Thompson  ▼. .  Carmichael,  1  Saud.  Oh.  395; 
Arnold  v.  Gilbert,  3  Sand.  Ch.  658^':  Com- 
missioners' note. 

A  trust  which  is  inalienable  for  a  period 
of  years,  which  may  pobsibly  extend  beyond 
the  continuance  of  the  lives  of  persons  in 
being  at  the  date  of  its  creation,  is  Toid 
as  creating  a  perpetuity:  Estate  of  Walk- 
erly,  108  Cal.  027;  49  Am.  St.  Rep.  97; 
and  a  mere  power  of  sale  within  the 
period  does  not  save  the  trust,  where  the 
proceeds  are  required  to  be  held  until 
the   expiration   of    the   period:     Estate    of 
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Walkerly,  108  Cal,  656;  49  Am.  St.  Rep.  97. 
A  trust  for  the  benefit  of  the  testator's  chil- 
dren to  divide  the  income  among  them  or 
their  survivors  until  the  younger  son  shall, 
or  would,  if  living,  reach  the  age  of  thirty 
years,  is  void  as  suspending  the  power  of 
alienation  for  a  time  certain,  and  not  de- 
pendent upon  any  life  or  lives  in  being: 
Estate  of  Cavarly,  119  Cal.  406.  Our  stat- 
ute prohibiting  the  suspension  of  the  power 
of  alienation  is  not,  properly  speaking, 
against  perpetuities,  but  simply  prohibits 
restraints  upon  alienation,  and  makes  a 
future  estate  void  at  its  creation  if,  by  any 
possibility  it  may  suspend  the  power  of 
alienation  beyond  the  prescribed  period,  re- 
gardless of  the  time  of  vesting  of  such  es- 
tate; nor  does  it  insist  upon  the  vesting 
of  estates,  but  only  upon  their  alienability. 
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and  the  doctrine  of  remoteness  has  no  ma- 
teriality, except  as  it  affects  alienability: 
Estate  of  Cavariy,  110  Cal.  406.  On  the 
other  hand,  a  trust  for  the  benefit  of  two 
children,  who  were  in  being  at  the  death 
of  the  testator,  the  income  of  which  was  to 
be  continned  to  them  nntil  they  were  each 
twenty-five  years  of  age,  does  not  unduly 
suspend  the  power  of  alienation,  because  in 
no  possible  event  is  it  suspended  beyond  the 
existence  of  lives  in  being:  Estate  of  Hendy, 
118  Cal.  656.  Though  a  trust  may  be  in- 
valid under  the  doctrine  of  Estate  of  Walk- 
eriy,  108  Cal.  627.  49  Am.  St.  Rep.  97,  yet 
a  decree  distributing  the  estate  to  the  trus- 
tees named  in  the  will,  from  which  no  ap- 


peal is  taken,  though  erroneous,  is  a  con- 
clusive adjudication  of  the  validity  of  the 
trust:  Crew  v.  Pratt,  119  Cal.  130. 

This  section,  however,  cannot  be  con- 
strued as  rendering  void  an  ordinary  deed 
of  trust  to  secure  a  loan,  as  such  deeds  have 
been  frequently  recognized  as  valid  by  thSk 
decisions  and  statutes  of  this  state:  Sacra^ 
meuto  Bank  v.  Alcorn,  121  Cal.  379.  And 
whenever  there  are  persons  in  being  by 
whom  an  absolute  interest  in  possession  in 
laud  devised  can  be  conveyed,  the  power 
of  alienation  is  not  suspended:  Toland  v. 
Toland,  123  Cal.  140. 

BeBtraintfl  upon  alienation:  See  57  Am. 
]>ec.  488-400,   note. 


717.  Leases  of  agricnltnral  land  for  over  ten  yeari,  void. 

Sec.  717.  No  lease  or  grant  of  land  for  agricnltnral  purposes^  for  a  longer 
period  than  ten  years^  in  which  shall  be  reserved  any  rent  or  service  of  any  kind, 
shall  be  valid.  [Amendment^  approved  March  26^  1895;  Stats.  1895,  p.  76;  in 
effect  siziy  days  from  March  26, 1895.] 

718.  Leases  of  city  lots  for  over  twenty  years,  void. 

Sec.  718.  No  lease  or  grant  of  any  town  or  city  lot  for  a  longer  period  than 
twenty  years,  in  which  shall  be  reserved  any  rent  or  service  of  any  kind,  shall 
be  valid. 


ARTICLE  IV. 

ACCUMULATIONS. 

Sec.  722.  DisiNMitions  of  income. 

Sec.  723.  AccnmulationB,  when  void. 

Sec.  724.  Accnmnlation  of  income. 

Sec.  725.  Other  directions,  when  void  in  part. 

Sec.  720.  Application  of  income  to  support,  etc.,  of  minor. 

722.  Dispositions  of  income. 

Sec.  722.  Dispositions  of  the  income  of  property,  to  accrue  and  to  be  re- 
ceived at  any  time  subsequent  to  the  execution  of  the  instrument  creating  such 
disposition,  are  governed  by  the  rules  prescribed  in  this  title  in  relation  to  future 
interests. 

723.  Accumulations,  when  void. 

Sec.  723.  All  directions  for  the  accumulation  of  the  income  of  property, 
except  such  as  are  allowed  by  this  title^  are  void. 

724.  Accumulation  of  income. 

Sec.  724.  An  accumulation  of  the  income  of  property,  for  the  benefit  of  one 
or  more  persons,  may  be  directed  by  any  will  or  transfer  in  writing  sufficient  to 
pass  the  property  out  of  which  the  fund  is  to  arise,  as  follows: 

1.  If  such  accumulation  is  directed  to  commence  on  the  creation  of  the  inter- 
est out  of  which  the  income  is  to  arise,  it  must  be  made  for  the  benefit  of  one 
or  more  minors  then  in  being,  and  terminate  at  the  expiration  of  their  minority; 

or, 
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2.  If  such  accumulation  is  directed  to  commence  at  any  time  subsequent  to 
the  creation  of  the  interest  out  of  which  the  income  is  to  arise,  it  must  com- 
mence within  the  time  in  this  title  permitted  for  the  vesting  of  future  interests^ 
and  during  the  minority  of  the  beneficiaries,  and  terminate  at  the  expiration  of 
such  minority. 

See  Goldtree  v.  Thompson,  79  Cal.  613.  Bequests  of  izLCome;  See  post,  sec.  1357,. 

This  sectiou  relates  to  profits  derived  from  subd.  3,  1360. 

personal  property,  as  well  as  to  accumula-  Annuities:  See  same  sections. 

tiou^  of  rents  arising  out  of  real  estate:  The    application  of    the    income  of  a 

Estate  of  Hinckley,  58  Cal.  457,  480.  trust  estate  to  the  payment  of  mortgages. 

Ownership   of    undisposed    acciunula-  thereon,  which  results  in  withholding  a  i>or- 

tions:  See  sec.  733,  post.  tion  of  the  income  from  present  beneficial 

Accumulations   liable   for   debts:   Sec.  use,   to   the   end  that  the  estate   may   be 

859.  augmented  in  value,  constitutes  an  accnmu- 

Accumulations,    whether   offend    rule  lation,  and  is  invalid,  though  it  takes  the 

against  perpetuities:  See  49  Am.  St.  Kep.  form  of  the  payment  of  indebtedness:  Has- 

127,  note.  call  v.  King,  102  N.  Y.  132;  76  Am.  St. 

Restraint    upon  disposition  of    bene-  Rep.  302. 
fleiary's  interest:  See  sec.  867. 

725.  Other  directions^  when  void  in  part. 

Sec.  725.  If  in  either  of  the  cases  mentioned  in  the  last  section  the  direc- 
tion for  an  accumulation  is  for  a  longer  term  than  during  the  minority  of  the 
beneficiaries,  the  direction  only,  whether  separable  or  not  from  other  provisions 
of  the  instrument,  is  void  as  respects  the  time  beyond  such  minority. 

The  clause  from  "only"  to  "instrument"      15  N.  Y.  322.    See,  however.  King  v.  Bundle, 
is  new,  but  is  sustained  by  Williams  v.  Will-      15  Barb.  139,  146. 
lams,  8  N.  Y.  425;  Ellpatrick  t.  Johnson, 

726.  Application  of  income  to  support,  etc.,  of  minor. 

Sec.  726.    When  a  minor  for  whose  benefit  an  accumulation  has  been  directed 

is  destitute  of  other  sutiicient  means  of  support  and  education,  the  proper  courts 

upon  application,  may  direct  a  suitable  pum  to  be  applied  thereto  out  of  the  ftmd. 

Maintenance  of  ward  out  of  his  estate:  decision  of  the  supreme  court  of  this  state 

See  Code  Gy.  Proc,  sees.  1792,  1771.    "The  in  the  case  of  Swift  v.  Swift,  40  Cal.  45?': 

provisions  of  section  1771  of  the  Code  of  Code  commissiouerB'  note. 
Civil  Procedure  became  necessary  under  the 


CHAPTER  III. 

RIGHTS   OF  OWNERS. 

Sec.  732.    Increase  of  property. 

Sec.  733.    In  certain  cases,  who  entitled  to  income  of  property. 

732.  Increase  of  property. 

Sec.  733.    The  owner  of  a  thing  owns  also  all  its  products  and  accessions. 

See    generally,    2    Kent's    Commentaries,         Accessions  to  real  property:  See    sec 
060;    2    Blackstoue's    Commentaries    404;      1^13  et  seq. 

Bouvier's  Institutes,  21,  29,  30.  .J^'',f^!TJ.''    P^"*^^^^    property:  See 

'      '  sec.  lUJO  et  seq. 

733.  In  certain  cases,  who  entitled  to  income  of  property. 

Sec.  733.  When,  in  consequence  of  a  valid  limitation  of  a  future  interest, 
there  is  a  suspension  of  the  power  of  alienation  or  of  the  ownership  during  the 
continuation  of  which  the  income  is  undisposed  of,  and  no  valid  direction  for 
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itfr  accnmulation  is  giyen,  such  income  belongs  to  the  persons  presumptively 
entitled  to  the  next  eventual  interest. 

Held  to  apply  to  personal  property  in  Gil-      v.  Johnson,  15  N.  Y.  322;  but  see  Phelps  v. 
man  v.  Reddington,  21  N.  Y.  19;  Kilpatrlck      Pond,  23  N.  Y.  ^. 


CHAPTER  IV. 

TERMINATION  OF  OWNERSHIP. 

Sec.  739.  Future  interests,  when  defeated. 

Sec.  740.  Same. 

Sec.  741.  Future  interests,  when  not  defeated. 

Sec.  742.  Same. 

739.  Future  interests,  when  defeated. 

Sec.  739.  A  future  interest,  depending  on  the  contingency  of  the  death  of  any 
person  without  successors^  heirs,  issue,  or  children,  is  defeated  by  the  birth  of  a 
posthumous  child  of  such  person  capable  of  taking  by  succession. 

Stats.  1855,  p.  171,  sec.  4. 

A  child  en  ventre  sa  mere,  for  purposes 
of  inheritance,  or  where  its  interest  will  be 
advanced,  is  to  be  considered  as  living  at  the 
time  of  its  father's  death:  Crisfield  t.  Storr, 
36  Md.  129;  11  Am.  Rep.  480;  Groce  t.  Rit- 
teiiberry,14  Ga.  232;  Marsellis  t.  Thalhimer, 
21  Am.  Dec.  06;  Starling  v.  Price,  16  Ohio 
St.  29;  Laud*s  Appeal,  85  Pa.  St.  339.  Thus 
a  child  en  ventre  sa  mere  is  included  in  the 
term  "children":  Petway  v.  Powell,  2  Dev. 
&  B.  Eq.  306;  Crook  ▼.  Hill,  L.  R.  3  Ch.  DIt. 


773;  or  "grandchildren":  Smart  v.  King, 
Meigs,  149;  33  Am.  Dec.  137;  and  in  the 
term  "persons  living  at  the  death"  of  a 
certain  person:  Rawlins  v.  Rawlins,  2  Con. 
Ch.  Cas.  425;  Barker  v.  Pearce,  30  Pa.  St. 
173;  Groce  v.  Rittenbery,  14  Ga.  23.  See 
an  interesting  review  of  the  history  and 
present  aspect  of  the  doctrines  connected 
with  infants  en  ventre  sa  mere  in  the  note 
to  Harper  v.  Archer,  43  Am.  Dec.  472»  474. 
Posthumous  children:  See  see.  698. 


740.  Same. 

Sec.  740.  A  future  interest  may  be  defeated  in  any  manner  or  by  any  act  or 
means  which  th&  party  creating  such  interest  provided  for  or  authorized  in  the 
creation  thereof;  nor  is  a  future  interest^  thus  liable  to  be  defeated^  to  be  on  that 
ground  adjudged  yoid  in  its  creation. 

741.  Future  intereits,  when  not  defeated. 

Sec.  741.  No  future  interest  can  be  defeated  or  barred  by  any  alienation  or 
other  act  of  the  owner  of  the  intermediate  or  precedent  interest,  nor  by  any 
destruction  of  such  precedent  interest  by  forfeiture,  surrender,  merger,  or  other- 
wise, except  as  provided  by  the  next  section,  or  where  a  forfeiture  is  imposed  by 
statute  as  a  penalty  for  the  violation  thereof. 


As  explanatory  of  this  section,  the  code 
commissioners  say:  "A  contingent  remain- 
der, reqniring  by  common  law  a  particular 
Mtate  to  support  it,  conid  never  be  held  iu 
abeyance.  If  the  particular  estate  termi- 
nated, in  whatsoever  manner,  before  the  re- 
mainder could  vest,  the  remainder  was  gone 
forever.  A  freehold  could  not  commence 
in  futuro.  It  followed  that  if  the  particular 
estate  terminated  before  the  happening  of 
the  contingency,  the  remainder  was  de- 
stroyed; thus  the  particular  estate  might  be 
destroyed  by  fire,  feoffment,  or  by  a  merger, 
and  the  remainder  fall  with  it.  The  policy 
of  lef^slatiou  generally,  however,  has  been 
to  place  contingent  remainders  beyond  the 
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reach  of  accident  to  the  precedent  estate: 
1  N.  Y.  725;  sees,  32,  35;  so  iu  Virginia: 
See  1  Lomax's  Digest,  457.  Thus  the  New 
York  statute  renders  expectant  estates  no 
longer  dependent  on  the  continuance  of  the 
precedent  estate,  and  the  revised  code  of 
^lississippi  declares  the  same  rule,  and 
allows  an  estate  of  inheritance  or  freehold 
to  commence  in  futuro:  Code  of  1824,  459; 
see  4  Kent's  Commentaries,  253-250.  Much 
nice  learning  has  been  thrown  around  the 
subject  of  contingent  remainders,  and  many 
nice  distinctions  and  refinements  have  accu- 
mulated; but  in  many  of  the  states,  and  by 
this  code,  future  interests  include  all  estates 
in  expectancy,  vest^i   and  contingent,  and 
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all  future  interests  are  descendible,  devisa-  scholarly    attaeinmeuts    of    the   early    law- 

ble,  and  alienable  in  the  same  manner  as  wiiters   rather  than    as   of   any    practical 

estates  in  possession,  so  that  a  thorough  ex-  utility/* 

amiuation  of  the  common-law  rules  concern-  See  section  167  as  to  creation  of  future 

ing  remainders;  and  the  delicate  questions  estates,  without  the  necessity  of  a  precedent 

springing  therefrom,  must  be  esteemed  as  estate  to  support  them. 

of  more  interest  in  showing  the  learning  and 

742.  Same. 

Sec.  742.  No  future  interest,  valid  in  its  creation,  is  defeated  by  the  deter- 
mination of  the  precedent  interest  before  the  happening  of  the  contingency  on 
which  the  future  interest  is  limited  to  take  effect;  but  should  such  contingency 
afterward  happen,  the  future  interest  takes  effect  in  the  same  manner  and  to- 
the  same  extent  as  if  the  precedent  interest  had  continued  to  the  same  period. 


TITLE  in 

GENERAL  DEFINITIONS. 

Sec.  748.    Income,  what.  Sec.  749.    Time  of  creation,  what. 

748.  Income,  what. 

Sec.  748.  The  income  of  property,  as  the  term  is  used  in  this  part  of  the 
code,  includes  the  rents  and  profits  of  real  property,  the  interest  of  money,  divi- 
dends upon  stock,  and  other  produce  of  personal  property. 

749.  Time  of  creation,  what. 

Sec.  749.  The  delivery  of  the  grant,  where  a  limitation,  condition,  or  future 
interest  is  created  by  grant,  and  the  death  of  the  testator,  where  it  is  created 
by  will,  is  to  be  deemed  the  time  of  the  creation  of  the  limitation,  condition,  or 
iiiterest,  within  the  meaning  of  this  part  of  the  code. 

PART   IL 

REAL  OR  IMMOVABLE  PROPERTY. 

Title  I.    General  Provisions 755 

II.    Estates  in  Real  Property 761 

m.    Rights  and  Obligations  of  Owners 818 

IV.    Uses  and  Trusts 847 

V.    Powers.     [Repealed] 878 

TITLE  L 

GENERAL  PROVISIONS. 

755.  Law  g^oyeming  real  property. 

Sec.  755.    Real  property  within  this  state  is  governed  by  the  law  of  this  state, 

except  where  the  title  is  in  the  United  States.     [Amendment,  approved  March 

30,  1874;  Amendments  1873-74,  218;  took  effect  July  1,  1874.] 

Territorial   Jurisdiction   of  the  state:    See  Pol.  Code,  seen.  83,  84. 
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TITLE  II. 

ESTATES  IX  REAL  PROPERTY. 

Chapter  I.    Estates  in  General 761 

11.    Termination  of  Estates 789 

m.    Servitudes • 801 


CHAPTER    I 

ESTATES  IN   GENERAL. 

Sec.  761.  EDnmeration  of  estates* 

Sec.  762.  Estates  iu  fee. 

ISec.  763.  CoDditioual  fees  and  estates  tail  abolished. 

Sec  764.  Certain  remainders  yalld. 

8ec.  765.  Freeholds— Chattels  real— Chattel  interests. 

Sec.  766.  Estate  for  life  of  a  third  person  a  freehold. 

tSec.  767.  Future  estates,  what. 

Sec.  768.  Reversions. 

Sec.  769.  Remainders. 

Sec.  770.  limitations  of  chattels  real. 

Sec.  771.  Suspension  by  trust. 

Sec  772w  Contingent  remainder  in  fee. 

Sec.  773.  Remainders,  future  and  contingent  estates,  how  created* 

Sec  774.  Limitation  of  successiye  estates  for  life. 

See,  775.  Remainder  upon  estates  for  life  or  term  of  years. 

Sec  776.  Contingent  remainder  on  a  term  of  years. 

Sec  777.  Remainder  of  estates  for  life. 

Sec  778.  Remainder  upon  a  contingency. 

Sec.  779.  Heirs  of  a  tenant  for  life,  when  to  take  as  purchasers. 

Sec  780.  Construction  of  certain  remainders. 

Sec  781.  Effect  of  power  of  appointment 

761.  Enumeration  of  cftatet. 

Sec.  761.    Estates  in  real  property,  in  respect  to  the  duration  of  their  enjoy- 
ment, are  either: 

1.  Estates  of  inheritance  or  perpetual  estates; 

2.  Estates  for  life; 

3.  Estates  for  years;  or, 

4.  Estates  at  will. 


Bstat60  for  life  in  personal  property: 
See  67  Am.  Dec.  463,  454,  note. 

Tenant  for  life  in  personal  property, 
risrlits  of:  See  57  Aul  Dec.  587-590,  note. 
Bee  sec.  765. 

"  'Estates  at  sufterance'  are  included  in 
the  phrase  'estates  at  will' ":  Commission- 
ers' note. 

If  the  owner  permits  another  to  occupy 
land  without  any  lease  or  agreement  to  pay 
rent,  and  such  other  merely  takes  care  of  it 
for  the  owner,  he  is  a  tenant  at  will:  Jones 
T.  Shay,  50  Cal.  508.  The  entry  of  a  lessee 
under  a  void  lease  with  the  consent  of  the 


lessor  creates  a  tenancy  at  will:  McLeran 
y.  Benton,  73  Cal.  329;  2  Am.  St  Rep.  814. 
Mere  holding  oyer  after  expiration  of  term 
without  the  consent  of  the  lessor  does  not 
create  a  tenancy  at  will:  Ferine  t.  Teague, 
66  Cal.  446.  A  mere  serrant  or  agent  in 
possession  of  his  principal's  land  is  not  a 
tenant  at  will:  Mitchell  v.  Davis,  20  Cal. 
45.  Where  possession  is  adyerse  there  is 
no  relation  of  landlord  and  tenant:  Pico 
V.  Phelau,  77  Cal.  86.  A  tenancy  at  will 
cannot  exist  without  some  express  grant 
or  contract:  Blum  t.  Robertson,  21  Cal.  127. 
In  Moore  y.  Morrow,  28  Cal.  551,  it  is  said 
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that  a  teuaucy  by  sufferance  Is  not  by  the  a  tenant  held  OTer  after  the  expiration 
consent  but  by  the  laches  of  the  owner;  of  his  lease:  Uridias  v.  Morrell,  25  CaL 
as  for  example,  in  the  common  law,  where      31;  and  so  McCarthy  y.  Tale,  39  Cal.  585. 

762.  Estates  in  fee. 

Sec.  762.  Every  estate  of  inheritance  is  a  fee,  and  every  such  estate,  when  not 
defeasible  or  conditional,  is  a  fee  simple.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1, 1901.] 


**2  Blackstone's  Commentaries^  Shars- 
wood's  ed.,  106;  Plowd.  557;  1  Preston  on 
Estates,  425;  1  Washburn  on  Real  Prop- 
erty, 51.  The  word  'simple'  does  not  add 
significance.  It  is  used  merely  to  mark  more 
fully  the  distinction  between  an  unqualified 
fee  and  a  fee  tail,  or  any  class  of  conditional 
estates":  Commissioners*  note. 


Transf errlnff  fee,  wordil  of  inharitance 
not  essential:  See  sec.  1072.  post. 

Devising  i;ee,  "heirs"  not  essential: 
Sec.  Id29. 

Interest  in  property  with  power  of 
disposition,  when  does  and  when  does  not 
amount  to  estate  in  fee:  See  49  Am.  Dec» 
115-119.  note. 


763.  Conditional  fees  and  estates  tail  abolitdied. 

Sec.  763.  Estates  tail  are  abolished,  and  every  estate  which  would  be  at  com- 
mon law  adjudged  to  be  a  fee  tail  is  a  fee  simple;  and  if  no  valid  remainder  is 
limited  thereon,  is  a  fee  simple  absolute. 


"An  inheritable  estate  which  will  descend 
to  certain  classes  of  heirs  is  called  an  'estate 
in  fee  tail/  or  an  'estate  tail.'  The  words 
'heirs  of  the  body  of/  etc..  were  the  proper 
words  creating  such  an  estate:  1  Washburn 
on  Keal  Property,  51,  66;  Bouvier's  Law 
Dictionary,  tit.  'Estate  iu  Fee  Tail'":  Com- 
missioners' note.  In  the  draft  of  the  code 
is   also   the   following:  "It   is    not    certain 


whether  our  act  adopting  the  common  law 
included  the  conditional  fee  at  common  law 
or  its  successor,  the  fee  tail  under  the  stat- 
ute de  donis.  The  codes '  supersede  both, 
and  hence  both  are  named  as  abolished.'^ 
The  above  section  iu  the  proposed  code  in- 
cluded "conditional  fees  at  common  law  and 
estates  under  the  statute  de  donis." 


764.  Certain  remainders  valid. 

Sec.  764.  Where  a  remainder  in  fee  is  limited  upon  any  estate  which  would 
by  the  common  law  be  adjudged  a  fee  tail,  such  remainder  is  valid  as  a  contin- 
gent limitation  upon  a  fee^  and  vests  in  possession  on  the  death  of  the  first  taker^ 
without  issue  living  at  the  time  of  his  death. 

Contingent  remainders,,  how  barred,  defeated,  or  conveyed:  See  17  Am.  St 
Rep.  839-^3.  note. 


766.  Freeholds — Chattels  real — Chattel  interests. 

Sec.  765.  Estates  of  inheritance  and  for  life  are  called  estates  of  freehold; 
estates  for  years  are  chattels  real;  and  estates  at  will  are  chattel  interests,  but 
are  not  liable  as  such  to  sale  on  execution. 


Estates  for  years,  chattels  real:  Pugs- 
ley  V.  Aiken,  11  N.  Y.  498;  Ayerill  v.  Taylor, 
8  N.  Y.  62:  Bigelow  v.  Finch,  17  Barb.  396; 
McKissick  v.  Ashby,  98  Cal.  422.  Tenant 
for  years  in  possession  of  leased  property 
may  maintain  action  for  any  injury  which 
interferes  with  his  possession  or  in  the  nse 
and  enjoyment  of  the  property:  Heilbron  v. 
Kings  River  etc.  Co..  7<3  Cal.  11.  The  rules 
which  govern  conveyances  of  real  property 
do  not  apply  to  assignments  of  estates  for 


years,  but  they  are  governed  generally  by 
the  rules  applicable  to  sales  of  personal  prop- 
erty: Jeffers  v.  Easton,  Eldridge  &  Ck>.,  11^ 
Cal.  345.  352. 

Estates  at  will,  chattel  interests,  but  not 
liable  to  sale  on  execution:  Dickinson  v. 
Smith,  25  Barb.  108;  Bigelow  y,  finch,  11 
Barb.  498. 

Interest  of  heir  or  legatee,  when  sub- 
ject to  execution:  See  44  Am.  Dec  338- 
340,  note. 


766.  Estate  for  life  of  a  third  person  a  freehold. 

Sec.  766.  An  estate  during  the  life  of  a  third  person,  whether  limited  to  heirs 
or  otherwise,  is  a  freehold.  [Amendment,  approved  March  30,  1874;  Amend<^ 
ments  1873-74,  218;  took  effect  July  1,  1874.] 
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'^Correspouds  to  estate  pur  autre  vie:  1 
Washburu  on  Real  Property,  88;  2  Black- 
stone's  Commentaries,  Sharswood's  ed.,  120; 
Mosher  v.  Yost.  33  Barb.  277":  Commis- 
sioners'  note.      Xbe  original   section   read: 


"An  estate  durinip:  the  life  of  a  third  person^ 
whether  limited  to  heirs  or  otherwise,  is  a 
freehold  only,  during  the  life  of  the  grantee 
or  devisee.  After  his  death  it  is  a  chattel 
real." 


76V.  Future  estates,  wliat. 

Sec.  767.  A  future  estate  may  be  limited  by  the  act  of  the  party  to  commence 
in  possession  at  a  future  day,  either  without  the  intervention  of  a  precedent 
estate,  or  on  the  termination,  by  lapse  of  time  or  otherwise,  of  a  precedent  es- 
tate created  at  the  same  time. 


Future  estates:  See  note  to  sec.  741.  ante, 
and  sec.  742.  'The  definition  in  this  section 
comprehends  every  species  of*  expectant 
estates  created  by  the  act  of  the  party,  re- 
mainders strictly  so  caUed,  future  uses,  and 
executory  devises.  The  words,  *with  or 
without  the  intervention  of  precedent  es- 
tate,* embrace  what  are  technically  kuown 
as  estates  in  futuro.  The  words  'lapse  of 
time  or  otherwise'  provide  for  contingent 
limitations  operating  to  abridge  or  defeat  the 
prior  estate:  NicoU  v.  New  York  etc.  R.  R., 
12  N.  Y.  121,  139.    Expectant  estates^  says 


Chancellor  Walworth,  'include  every  present 
right  and  interest,  either  vested  or  coutin- 
gent,  which  may  by  possibility  vest  at  a 
future  day*:  Lawrence  v.  Bayard,  7  Paige> 
76":  Commissioners'  note. 

The  above  section  does  away  with  the  com- 
mon-law rule,  which  was  in  force  in  this 
state  prior  to  the  adoption  of  the  code,  that 
a  freehold  could  not  be  created  to  commence 
in  futuro:  Hawes  v.  Stebbins,  49  Cal.  374; 
see,  also,  sec.  773  infra.  Freeholds  com- 
mencing in  futuro:  See,  also,  Chandler  v. 
Chandler,  55  Cal.  2G7. 


768.  Keversions. 

Sec.  768.    A  reversion  is  the  residue  of  an  estate  left  by  operation  of  law  in 

the  grantor  or  his  successors,  or  in  the  successors  of  a  testator,  commencing  in 

possession  on  the  determination  of  a  particular  estate  granted  or  devised. 

Bight  to  an  estate  in  reversion  becomes        Partition  of  reversions  and  remainders: 
absolute  ou  the  happening  of  the  event  which      See  32  Am.  St.  Rep.  778-782,  note, 
terminates  the  intermediate  estate:  Hawes 
V.  Lathrop,  38  Cal.  493. 

768.  Kemainders. 

Sec.  769.  When  a  future  estate,  other  than  a  reversion,  is  dependent  on  a 
precedent  estate,  it  may  be  called  a  remainder,  and  may  be  created  and  trans- 
ferred by  that  name. 

For  example,  see  Jewell  v.  Pierce,  120  Cal.  t9» 

770.  Limitations  of  chattels  real. 

Sec.  770.    The  absolute  ownership  of  a  term  of  years  cannot  be  suspended 

for  a  longer  period  than  the  absolute  power  of  alienation  can  be  suspended  in 

respect  to  a  fee.    [Amendment,  approved  March  30,  1874;  Amendments  1873-74^ 

218;  took  effect  July  1,  1874.] 

Alienation,  restraint  upon:  See  9  Am.  Dec.  200-202,  note;  67  Am.  Dec.  119,  120, 
note. 

771.  Suspension  by  trust. 

Sec.  771.     The  suspension  of  all  power  to  alienate  the  subject  of  a  trust,  other 

than  a  power  to  exchange  it  for  other  property  to  be  held  upon  the  same  trust, 

or  to  sell  it  and  reinvest  the  proceeds  to  be  held  upon  the  same  trust,  is  a  sus^ 

pension  of  the  power  of  alienation,  within  the  meaning  of  section  seven  hundred 

and  fifteen. 

Exchanging  property.— A  power  author-  trust  is  valid:  Belmout  v.  O'Brien,  12  N.  Y. 
bing  the  exchange  of  the  land  held  in  trust  394;  see  Roosevelt  v.  Roosevelt.  6  Hun,  31 
for  other  land  to  he  held  subject  to  the  same     64  N.  Y.  651;  Hawley  v.  Jones,  5  Paige, 
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318,  444;.  Marvin  v.  Smith,  66  Barb.  600. 
605;  Fellows  v.  Herrmans,  4  Lans.  230; 
Cnigrer  t.  Jones,  18  Barb.  467. 

"Section  771  is  to  be  read  -with  section  715. 
And  was  inserted  from  abnndant  caution, 
lest  it  might  be  held  that  the  latter  section 
could  be  avoided,  and  a  perpetuity  created, 
by  simply  authorizing  a  change  In  the  char- 
acter of  the  property  constituting  the  sub- 
ject of  the  tri'st.  Section  771  is  merely 
declaratory  of  the  law  as  laid  down  in 
Hawley  v.  James,  5  Paige,  444;  16  Wend. 
163":  Estate  of  Hinckley,  58  Cal.  457,  481. 
A  mere  i>ower  of  sale  does  not  save  the  trust, 
where  the  trust  requires  the  proceeds  to  be 


held  for  a  term  of  years  in  violation  of  the 
law:  Estate  of  Walkerly,  108  Gal.  627,  656; 
49  Am.  St.  Rep.  97.  This  section  and  sec- 
tion 715  apply  to  trnsts  in  personal  prop- 
erty: Estate  of  Walkerly,  108  Oal.  627,  656; 
49  Am.  St.  Rep.  97.  A  trust  of  personal 
property  valid  under  the  law  of  the  testa- 
tor's domicile  may  be  enforced  in  this  state, 
though  in  violation  of  this  section  and  sec- 
tions 716  and  716:  Whitney  v.  Dodge,  105 
Cal.  122. 

Bule  against  perpetuitios  and  its  ap- 
plication to  trusts:  See  49  Am.  St.  Rep. 
129-133.  note. 


772.  Contingent  remainder  in  fee. 

Sec.  773.  A  contingent  remainder  in  fee  may  be  created  on  a  prior  remainder 
in  fee,  to  take  effect  in  the  eyent  that  the  persons  to  whom  the  first  remainder 
is  limited  die  imder  the  age  of  twenty-one  years,  or  upon  any  other  contingency 
by  which  the  estate  of  such  persons  may  be  determined  before  they  attain 
majority. 

773.  Remainders,  fntore  and  contingent  estates,  how  created. 

Sec.  773.  Subject  to  the  rules  of  this  title,  and  of  part  I  of  this  division,  a 
freehold  estate,  as  well  as  a  chattel  real,  may  be  created  to  commence  at  a  future 
day;  an  estate  for  life  may  be  created  in  a  term  of  years,  and  a  remainder  lim- 
ited thereon;  a  remainder  of  a  freehold  or  chattel  real,  either  contingent  or 
vested,  may  be  created,  expectant  on  the  determination  of  a  term  of  years;  and 
a  fee  may  be  limited  on  a  fee,  upon  a  contingency,  which,  if  it  should  occur, 
must  happen  within  the  period  prescribed  in  this  title. 
7ee  limited  on   a  fee:  See    Jewell    v.    Pierce,  120  CaL  79. 

774.  limitation  of  successive  estates  for  life. 

Sec.  774.  Successive  estates  for  life  cannot  be  limited,  except  to  persons  in 
being  at  the  creation  thereof,  and  all  life  estates  subsequent  to  those  of  persons 
in  being  are  void;  and  upon  the  death  of  those  persons  the  remainder,  if  valid 
in  its  creation,  takes  effect  in  the  same  manner  as  if  no  other  life  estate  had 
been  created.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 
219;  took  effect  July  1, 1874.] 

775.  Bemainder  upon  estates  for  life  or  term  of  years. 

Sec.  775.  No  remainder  can  be  created  upon  successive  estates  for  life,  pro- 
vided for  in  the  preceding  section,  unless  such  remainder  is  in  fee;  nor  can  a 
remainder  be  created  upon  such  estate  in  a  term  for  years,  unless  it  is  for  the 
whole  residue  of  such  term.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  219;  took  effect  July  1,  1874.] 

776.  Contingent  remainder  on  a  term  of  yean. 

Sec.  776.  A  contingent  remainder  cannot  be  created  on  a  term  of  years,  unless 
the  nature  of  the  contingency  on  which  it  is  Umited  is  such  that  the  remainder 
must  vest  in  interest  during  the  continuance  or  at  the  termination  of  lives  in 
being  at  the  creation  of  such  remainder. 
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777.  Bemainder  of  estates  for  life. 

Sec.  777.  No  estate  for  life  can  be  limited  as  a  remainder  on  a  term  of  years^ 
except  to  a  person  in  being  at  the  creation  of  such  estate. 

778.  Bemainder  upon  a  contingency. 

Sec.  778.  A  remainder  may  be  limited  on  a  contingency  which,  in  case  it 
should  happen,  will  operate  to  abridge  or  determine  the  precedent  estate;  and 
every  such  remainder  is  to  be  deemed  a  conditional  limitation. 

Conditional  limitation.— The   great  dis-  limitation,  it  at  once  ceases,  and  the  next 

tiuction  between  a  condition  and  a  condition-  estate  in  expectancy  at  once  Tests:  See  1 

al  limitation  is,  that  to  render  a  condition  Sharswood  &  Budd's  Leading  Cases  on  Real 

effective  to  terminate  the  estate  to  which  Property,  188,  143,  where  the  subject  of  for- 

It  is  attached,  it  mnst  be  taken  advantage  feiture  and  entry  is  considered, 

of  by  some  act  of  the  grantor  or  his  heirs.  See  sec.  780,  infra;  Jewell  y.  Pierce,  120 

while  on  the  expiration  of  an  estate  by  the  Cal.  79. 

779.  Heirs  of  a  tenant  for  life,  when  to  take  as  pnrchasers. 

Sec.  779.    When  a  remainder  is  limited  to  the  heirs^  or  heirs  of  the  body^  of 

a  person  to  whom  a  life  estate  in  the  same  property  is  given^  the  persons  who^ 

on  the  termination  of  the  life  estate^  are  the  successors  or  heirs  of  the  body  of 

the  owner  for  life,  are  entitled  to  take  by  virtue  of  the  remainder  so  limited  to 

them,  and  not  as  mere  successors  of  the  owner  for  life. 

Bul«  in  Shelley's  Case  abolished.— For  tions,  and  therefore  the  rale  itself  is  now 

examples  arising  nnder  the  rule  ip  Shelley's  generally  abolished.    See  a  consideration  of 

Case  prior  to  its  abrogation  by  the  code,  see  the  prevalence  of  the  rale  in  Shelley's  Case 

Norris  V.  Henley.  27  Cal.  39;  Estate  of  Utz,  in  this  country  in  the  note  to  Polk  v.  Fans, 

43  Cal.  201.      The  aboTe  proTision  of  the  30  Am.  Dec.  400,  415.    For  an  example  of 

code  is  in  harmony  with  the  prevailing  spirit  the  effect  of  this  section  in  abolishing  the 

of  legislation  in  this  country.    The  policy  of  rule  in  Shelley's  Case,  see  Baruett  t.  Baraett, 

the  rule  is  not  consistent  with  our  iustitu-  104  Cal.  290. 

780.  Constmotion  of  certain  remainders. 

Sec.  780.  When  a  remainder  on  an  estate  for  life  or  for  years  is  not  limited 
on  a  contingency  defeating  or  avoiding  such  precedent  estate^  it  is  to  be  deemed 
intended  to  take  effect  only  on  the  death  of  the  first  taker^  or  the  expiration,  by 
lapse  of  time,  of  such  term  of  years. 

781.  Effect  of  power  of  appointment. 

Sec.  781.  A  general  or  special  power  of  appointment  does  not  prevent  the 
vesting  of  a  future  estate  limited  to  take  effect  in  case  such  power  is  not  executed. 


CHAPTER  II. 

TERMINATION  OF  ESTATES. 

Sec.  789.  Tenancy  at  will  may  be  terminated  by  notice. 

Sec.  790.  Effect  of  notice. 

Sec.  791.  Re-entry,  when  and  how  to  be  made. 

Sec.  792.  Summary  proceedings  in  certain  cases  provided  for. 

Sec.  793.  Notice  not  necessary  before  action. 

789.  Tenancy  at  will  may  be  terminated  by  notice. 

Sec.  789.    A  tenancy  or  other  estate  at  will,  however  created,  may  be  termi- 
nated by  the  landlord's  giving  notice  in  writing  to  the  tenant,  in  the  manner 
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prescribed  by  section  eleven  hundred  and  sixty-two  of  the  Code  of  Civil  Pro- 
cedure, to  remove  from  the  premises  within  a  period  of  not  less  than  one  month, 
to  be  specified  in  the  notice. 

Notice  to  quit,  necessity  and  construc- 
tion of:  See  42  Am.  Dec.  125-140,  note. 

Terminating^  estate— Action  for  unlaw- 
ful detainer.— Under  the  ppovisious  of  this 
section  the  landlord  may  terminate  the  estate 
at  will  bj  giving  the  specified  notice  of  at 
least  one  mouth;  the  landlord  then  has  a 
right  to  re-enter.  He  may  enforce  this  right 
either  by  bringing  ejectment  without  further 
notice,  or  by  an  action  of  unlawful  detainer, 
after  first  haying  laid  the  foundation  for  the 
action  by  giving  the  three  days'  notice  pro- 
vided for  in  section  791.  This  three  days' 
notice  is  essential,  and  cannot  be  waived 
by  the  defendant.  The  action  of  unlawful 
detainer  * 'cannot  be  maintained  to  recover 
possession  from  tenants  at  will  without  first 
terminating  the  tenancy  by  giving  at  least 
thirty  days'  notice  in  writing,  and  after  the 
termination  of  the  tenancy  three  days'  notice 
in  writing  to  surrender  the  possession;  and 
these  things  muCst  be  made  to  appear  by  ex- 
press averments  in  the  complaint":  Martin 
▼.  Splivalo,  56  Cal.  128;  King  v.  Connelly, 
61  Cal.  181;  Smith  v.  Hill,  63  Cal.  51. 

Where  tenant  at  will  denies  his  landlord's 
title,  and  sets  up  title  in  himself,  he  cannot 
avail  himself  of  the  fact  that  his  tenancy 
was  not  terminated  by  notice:  Von  Glahu  v. 
Brennan,  81  Cal.  261;  Simpson  v.  Applegate, 
75  Cal.  342. 

Changing  terms  of  tenancy:  See  sec. 
827,  post. 

Surrender.- A  surrender  is  the  yielding 
np  of  an  estate  for  life  or  years  to  the  re- 
versioner or  remainderman:  Welcome  v. 
Hess,  90  Cal.  507;  25  Am.  St.  Rep.  145. 
Surrender  of  lease  by  operation  of  law  may 


result  from  acts  which  imply  mutual  con- 
sent to  the  surrender:  Welcome  v.  Hess,  90 
Cal.  507;  25  Am.  St.  Rep.  146.  Acts  of  land- 
lord which  render  a  formal  surrender  on  the 
part  of  the  lessee:  Welcome  v.  Hess,  90  Cal. 
507;  25  Am.  St.  Rep.  145.  The  surrender 
must  be  accepted  by  the  landlord:  Welcome 
V.  Hess,  90  Cal.  507;  25  Am.  St.  Rep.  145. 
A  surrender  of  a  part  of  the  lease  does  not 
have  the  effect  to  cancel  the  whole  lease: 
Dreyfus  v.  Hirt,  82  Cal.  621.  Where  the 
tenant  abandons  the  premises  without  the 
consent  of  the  landlord,  the  taking  posses- 
sion of  the  premises  by  the  landlord  against 
his  wish  and  the  reletting  of  the  property 
thereafter  to  another  tenant  do  not  con- 
stitute a  surrender  and  termination  of  the 
lease:  Respini  v.  Porta,  89  Cal.  404;  23  Am. 
St.  Rep.  488. 

Abandonment.— The  abandonment  of  the 
leased  premises  by  the  lessee  without  lawful 
cause  does  not  change  the  relation  of  laud- 
lord  and  tenant  between  the  lessee  and  lessor, 
nor  abate  the  lessee's  obligation,  under  a 
breach  of  covenant:  Estate  of  Bell,  85  Cal. 
119.  A  landlord,  upon  a  wrongful  abandon- 
ment of  the  leased  premises  by  the  tenant, 
may  elect  not  to  meddle  with  the  property 
and  recover  the  full  rent  for  the  term;  but  if 
he  relets  the  premises  to  another  tenant,  he 
can  recover  as  damages  for  the  breach  only 
the  difference  between  the  rent  he  was  to  re- 
ceive and  the  rent  actually  received  from  the 
subsequent  tenant,  provided  there  has  been 
good  faith  in  the  reletting:  Respini  v.  Porta, 
89  Cal.  4(H;  23  Am.  St.  Rep.  488.  As  to 
measure  of  damages  for  abandonment  of 
leased  premises,  see  post,  sec.  8300. 


790.  Effect  of  notice. 

Sec.  790.  After  such  notice  has  been  served,  and  the  period  specified  by  such 
notice  has  expired,  but  not  before,  the  landlord  may  re-enter,  or  proceed  accord- 
ing to  law  to  recover  possession. 

Eviction,  what  conBtitates:  See  17  Am.  Rep.  62-04,  note;  38  Am.  St.  Rep.  483-492,  note. 
See  Feltou  v.  Millard,  81  Cal.  540. 

781.  Be-entry,  when  and  how  to  be  made. 

Sec.  791.  Whenever  the  right  of  re-entry  is  given  to  a  grantor  or  lessor  in 
^ny  grant  or  lease,  or  otherwise,  such  re-entry  may  be  made  at  any  time  after 
the  right  has  accrued,  upon  three  days'  notice,  as  provided  in  sections  eleven 
hundred  and  sixty-one  and  eleven  hundred  and  sixty-two,  Code  of  Civil  Pro- 
cedure. 

See  note  to  sec.  789.  See  as  to  re-entry  in  accordance  with  terms  of  the  lease.  Smith 
v.  Schultz,  80  Cal.  526. 

792.  Summary  proceedingpi  in  certain  cases  provided  for. 

Sec.  792.  Summary  proceedings  for  obtaining  possession  of  real  property 
forcibly  entered,  or  forcibly  and  unlawfully  detained,  are  provided  for  in  sec- 
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tions  eleven  hundred  and  fifty-nine  to  eleven  hundred  and  seventy-five,  both 
inclusive,  of  the  Code  of  Civil  Procedure. 

793.  Notice  not  necessary  before  action. 

Sec.  793.  An  action  for  the  possession  of  real  property  leased  or  granted,  with 
a  right  of  re-entry,  may  be  maintained  at  any  time,  after  the  right  to  re-enter 
has  accrued,  without  the  notice  prescribed  in  section  seven  hundred  and  ninety- 
one.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  191)1.] 

The  landlord  mast  make  a  demand  of  the  and  to  complete  the  forfeiture,  and  enable 

rent  upon  or  after  the  last  day  ou  which  him  to   maintain   an  action   of  ejectment: 

the  lessee  has  to  pay,  in  order  to  give  him  Sauer  v.  Meyer,  87  Cal.  34.    See,  further,  as 

«.  right  of  re-entry  for  nonpayment  of  rent  to  forfeiture,  Silva  v.  Campbell,  84  Cal.  420. 


CHAPTEE  m. 

BEBVITUDBS. 

Sec.  801.  SeryitQdes  attached  to  laud. 

Sec  802.  Servitudes  not  attached  to  land. 

Sec  803.  Designation  of  estates. 

Sec  804.  By  whom  grantable. 

Bee  806.  By  whom  held. 

Sec  806.  Extent  of  servitudes. 

Sec  807.  Apportioning  easements. 

Sec  808.  Rights  of  owner  of  future  estate. 

Sec  809.  Actions  by  owner  and  occupant  of  dominant  tenement*     * 

Sec  810.  Actions  by  owner  of  servient  tenement. 

Sec  811.  How  extinguished. 

SOI.  Servitudes  attached  to  land. 

Sec.  801.  The  following  land  burdens,  or  servitudes  upon  land,  may  be  at- 
tached to  other  land  as  incidents  or  appurtenances,  and  are  then  called  ease- 
ments: 

1.  The  right  of  pasture; 

2.  The  right  of  fishing; 

3.  The  right  of  taking  game;  i 

4.  The  right  of  way; 

5.  The  right  of  taking  water,  wood,  minerals,  and  other  things; 

6.  The  right  of  transacting  business  upon  land; 

7.  The  right  of  conducting  lawful  sports  upon  land; 

8.  The  right  of  receiving  air,  light,  or  heat  from  or  over,  or  dischargiug  the 
same  upon  or  over  land; 

9.  The  right  of  receiving  water  from  or  discharging  the  same  upon  land; 

10.  The  right  Of  flooding  land; 

11.  The  right  of  having  water  flow  without  diminution  or  disturbance  of 
Any  kind; 

12.  The  right  of  using  a  wall  as  a  party-wall; 

13.  The  right  of  receiving  more  than  natural  support  from  adjacent  land  or 
things  affixed  thereto,  or  of  receiving  therefrom  support  for  structures  on  the 
land  of  the  owner  of  the  easement; 
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14.  The  right  of  having  the  whole  of  a  division  fence  maintained  by  a  coter- 
minous  owner; 

15.  The  right  of  having  public  conveyances  stopped,  or  of  stopping  the  same 
on  land; 

16.  The  right  of  a  seat  in  chnrch; 

17.  The  right  of  burial.     [Oommissioners'  Amendment,  approved  March  16, 
1901;  took  eflfect  July  1,  1901.] 

Bee.  412;  Rogers  y.  Joues,  19  Am.  Dec.  493; 
Delaware  etc.  Ry.  Co.  y.  Stump,  29  Aifu  Dec 
5«1. 

Subd.  4.  Bight  of  way.— A  right  of  way 
must  spring  from  an  express  graut,  or  from 
au  implied  reseryation,  or  from  a  user  for  a 
length  of  time  sufficient  to  create  a  prescrip- 
tion, or  a  bar  under  the  statute  of  limita- 
tions, either  of  which  is  presumptiye  eyi- 
dence  of  a  grant:  Carey  y.  Rae,  58  Cal.  159. 
See  as  to  a  limitation  in  the  time  when  the 
right  of  way  is  created  by  express  grant: 
Robinson  y.  Crescent  etc.  Co.,  93  Cal.  316. 
As  a  general  principle,  which  this  decision 
does  not  contrayeue,  a  right  of  way  may  be 
created  either  by  grant,  by  necessity,  or  by 
prescription:  Lawton  y.  Riyers,  13  Am.  Dec 
741.  Continuous,  uninterrupted,  and  exclusive 
user  of  a  priyate  way  oyer  the  land  of  an- 
other for  fiye  years,  under  a  claim  of  right 
and  with  the  knowledge  and  acquiescence  of 
the  owner,  is  sufficient  to  create  a  right  of 
way  by  prescription  over  such  land:  Kripp 
y.  Curtis,  71  Cal.  62.  See,  also,  Thomas  v. 
England,  71  Cal.  456;  Cheney  v.  O'Brien,  69 
Cal.  109.  It  is  not  necessary  that  the  ad- 
verse possessor  should  have  paid  the  taxes 
on  the  land  affected  by  the  right  of  way, 
there  having  been  no  separate  assessment 
of  the  easement:  Humphreys  y.  Blasiugame, 
104  Cal.  40.  Whether  the  user  was  under  a 
claim  of  right,  or  as  a  matter  of  neighbor- 
hood accommodation  is  a  question  for  the 
jury:  Humphreys  v.  Blasingame,  104  Cal. 
40.  A  prescriptive  right  to  a  right  of  way 
may  be  acquired  as  against  infants  where 
the  property  is  in  the  hands  of  a  trustee: 
Patchett  y.  Pacific  Coast  Ry.  Co.,  100  Cah 
505.  The  nature  of  the  way  granted  is  a 
question  of  fact  to  be  determined  from  the 
evidence  of  the  parties:  Smith  y.  Worn,  93 
Cal.  206.  \Mien  sought  to  be  established  by 
grant,  the  instrument  in  writing  is  the 
proper  evidence  of  the  existence  of  the  ease- 
ment, and  upon  Its  construction  will  the  ex- 
tent of  the  right  be  determined:  Garland  v. 
Furber,  47  N.  H.  304;  Maxwell  y.  McAtee. 
9  B.  Mou.  20;  48  Am.  Dec.  409;  Uale  on 
Easements,  87.  A  right  of  way  is  an  in- 
terest in  land  transferable  only  by  writing: 
Wagner  v.  Hanna,  38  Cal.  HI;  99  Am.  Dec. 
354.  See,  as  to  right  of  way  for  a  muiing 
ditch,  Dixon  v.  Schermeier,  110  Cal.  582. 
If  an  owner  of  two  tracts  of  land  sells  one 
with  a  right  of  way  over  the  other,  and  re- 
serves a  right  of  way  over  the  sold  tract 
each  is  a  dominant  estate  with  respect  to  the 
right  of  way  across  the  other:  Wagner  v. 
Hanna,  38  Cal.  11;  99  Am.  Dec  354. 

Private  way.-t-Private  right  of  way  over 
land  is  an  easement  and  an  interest  in  the 


Easements  and  servltades.— These 
terms,  used  by  the  common-law  writers,  oft- 
times  indiscriminately,  are  distinguished  in 
the  code,  in  the  manner  now  generally  recog- 
nized, "easement*'  referring  to  the  right  en- 
joyed; ''servitude*'  to  the  burden  imposed: 
See  sec.  802,  infra;  Washburn  on  Easements, 
sec.  5.  Au  easement  is  not  to  be  confounded 
with  a  license;  the  former  implies  an  interest 
in  the  land  in  or  over  which  it  is  to  be  en- 
joyed, the  latter  carries  no  such  interest: 
Washburn  on  Easements,  sec.  6;  2  Wait's 
Actions  and  Defenses,  656. 

It  is  to  be  observed  that  the  above  enu- 
meration includes  those  classes  commonly 
known  as  easements,  and  profits  a  prendre 
as  well. 

I«icen8e.~Where  inyestments  have  been 
made  upon  the  faith  of  a  license  it  is  irrey>- 
ocable:  Smith  v.  Green,  109  Cal.  228i  An 
executed  license  may  become  an  agreement 
for  a  valuable  consideration,  and  where  the 
revocation  of  the  license  would  operate  as  a 
fraud  upon  the  licensee,  who  has  expended 
money  and  made  improvements  upon  the 
faith  of  it,  equity  will  hold  the  owner  of 
the  land  as  a  trustee  ex  maleficio  to  prevent 
such  revocation:  Flickiuger  v.  Shaw,  87  Cal. 
126;  22  Am.  St.  Rep.  234.  Courts  of  equity 
will  interfere  when  the  revocation  of  the 
license  would  be  a  fraud:  Grimshaw  v. 
Belcher,  88  Cal.  217;  22  Am.  St.  Rep.  298. 
The  expenditure  upon  the  faith  of  a  license 
must  not  be  trivial  in  order  to  work  an 
estoppel:  McCarthy  v.  Mutual  Relief  Assn., 
81  Cal.  584.  See,  as  to  general  rule  that  a 
license  may  be  revoked  before  it  is  executed, 
Wheeler  v.  West,  78  Cal.  95;  Grimshaw  v. 
Belcher,  88  Cal.  217;  22  Am.  St.  Rep.  298. 

8ubd.  1.  Bight  of  pasture.— A  reserva- 
tion in  a  deed  of  the  **grass,  herbage,  feed- 
ing, and  pasturage"  creates  an  easement  in 
the  grantor's  favor  upon  the  acceptance  of 
the  deed:  Rose  v.  Bunn,  21  N.  Y.  276.  A 
right  of  common  in  another  man's  laud  is  an 
easement:  Thomas  v.  Marshfield,  10  Pick. 
364;  Livingston  v.  Ten  Broeck,  16  Johns.  25; 
8  Am.  Dec.  287. 

Subd.  2.  Bight  to  fish  in  a  non-naviga- 
ble stream  is  primarily  in  the  owner  of  the 
soil  to  the  exclusion  of  the  public:  Waters 
y.  lilley,  16  Am.  Dec.  333;  Commonwealth 
V.  Chapin,  16  Am.  Dec.  386;  Hooker  v.  Cum- 
miugs,  11  Am.  Dec.  249.  But  this  right  may 
be  acquired  by  another:  Washburn  on  Ease- 
ments, sec.  410  et  seq.  The  right  of  fish- 
ing in  navigable  waters  is  common  to  all, 
except  an  exclusive  right  to  be  acquired  by 
an  individual  by  grant  or  by  prescription: 
Washburn  on  Easements,  sec.  410  et  seq.; 
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land  which  may  be  acquired  by  prescription: 
Patchett  V.  Pacific  Coast  Ry.  Co.,  100  Cal. 
505. 

Way  by  necessity.— As  a  general  rule, 
when  a  party  grants  a  thing  he  grants  by 
implicatioD  whatever  is  necessary  to  its  bene- 
ficial   enjoyment:  Cave   v.   Crafts,    53   Cal. 
135;  and  see  sec.  1104,  post.    Whether  upon 
a  grant  a  way  of  necessity  will  arise  must 
depend  upon  the  circumstances  of  the  case. 
If  a  man  grants  to  another  a  parcel  of  land 
entirely  surrounded   by   other  land  of  the 
grantor,  or  partly  by  land  of  the  grantor  and 
partly  by  land  of  a  stranger,  a  way  of  neces- 
sity ariseft  in  favor  of  the  grantee  over  the 
grantor's  land:  Taylor  v.  Wacnaky,  55  Cal. 
350;  Pierce  v.  Selleck,18  Conn.  351;  Marshall 
V.  Trumbull,  28  Conn.  183;    73  Am.  Dec. 
667;  T^wton    t.  Rivers,  13    Am.  Dec.  741; 
Alley  V.  C«rleton.  29  Tex.  78;  94  Am.  Dec. 
260;  Piugree    v.  McDuffle,  56    N.  H.  306; 
Barnard  v.  Lloyd,  86  Cal.  131;  Cheney  v. 
O'Brien,  69  Cal.  199.    A  right  of  way  by 
necessity  cannot  be  raised  by  grant  out  of 
the  lands  of  a  stranger;  it  can  only  be  across 
lands  granted  or  reserved  by  the  grantor: 
Oliver  v.  Hook,  47    Md.  301.    There    need 
not  be  a  reservation  in  terms  of   a  way  of 
necessity  which    would  confer    no  further 
right  than  would  be  conferred  by  operation 
of  law:  Blum  v.  Weston,  102  Cal.  362;   41 
Am.  St*  Rep.  188.    A  way  by  necessity  is 
conceded  by  law  as  a  matter  of  presumed 
intention  of  the    parties:    American  Co.  v. 
Bradford,  27  Cal.  366;   Nichols   v.  Luce,  24 
Pick.  102;  35  Am.  Dec.  302;  Collins  v.  Pren- 
tice, 16  Conn.  39;    38    Am.  Dec.  61.    And 
where  this  intention   cannot   be   presumed, 
there  being  no  express  grant,  implied  reser- 
vation, or  prescriptive  right,  such  a  way  by 
necessity  cannot  arise:  Esmond  v.  Chew,  16 
Cal.  137;  Carey  v.  Rae.  58  Cal.  159.    While 
what  is  a  '^necessity"  seems  to  be  a  matter 
of  some  uucertainty,  all  the  cases  hold  that 
mere  convenience   will    not  be   sufficient  to 
raise  such  an  easement:  Carey  v.  Rae,  5J8 
Cal.  159;  and  the  more  modem  adjudications 
favor  the  view  that  a  way  by  necessity  is 
one  "not,  perhaps,  of  absolute  physical  ne- 
cessity, bn^  of  reasonable  necessity  as  dis- 
tinguished  from  mere    convenience*':    Dili- 
man  V.  Hoffman.  38  Wis.  fSfI6;  Pettingill  v. 
Porter,  8  Allen,  1;  85  Am.  Dec.  671 ;  Oliver 
v.  Pitman,  98  Mass.  50;  HoUeubeck  v.  Mc- 
Donald, 112  Mass.  250;    Berry  v.  Brown,  6 
Cold.     98;  O'Rorke  v.  Smith,  11  R.  L  264. 
No  right  of  way  through  granted  premises 
win  be  implied    in  favor    of    the    grantor, 
where  he  has  access  to  the  portion  reserved, 
other  than  over  that  granted:    Ramirez  v. 
McCormic,  4  Cal.  245. 

Ways  by  necessity:  See  13  Am.  Dec. 
746,  747,  note;  35  Am.  Dec.  464,  465,  note; 
85  Am.  Dec.  675-681,  note;  36  Am.  Rep. 
415-422,  note. 

If  a  way  for  the  benefit  of  the  parcel  con- 
veyed existed  before  the  conveyance,  the 
same  must  be  continued  if  reasonably  con- 
venient: Pennington  v.  Gallaud,  9  Ex.  1.  If 
it  be  designated  as  new,  the  right  of  selec- 
tion as  to  place  lies  with  the  owner  of  the 


laud  over  which  it  is  to  pass:  Russel  v. 
Jackson,  2  Pick.  574;  Capers  v.  Wilson,  3 
McOord,  170;  Holmes  v.  Seeley,  19  Wend. 
507;  Smiles  v.  Hastings,  24  Barb.  44.  But 
if  the  owner  fails,  upon  request,  to  desig- 
nate such  way,  the  party  having  the  right 
to  it  may  make  the  selection,  having  due 
regard  to  the  interests  of  the  owner:  Holmes 
V.  Seeley,  19  Wend.  507;  Nichols  v.  Luce, 
24  Pick.  102;  35  Am.  Dec.  302. 

The  grantor  may  designate  the  way  to  be 
pursued,  and  if  he  fail  the  grantee  may 
choose  it  for  himself:  Kripp  v.  Curtis,  71 
Cal.  62;  Blum  v.  Weston,  102  Cal.  362;  41 
Am.  St.  Rep.  188. 

When  the  necessity  ceases,  the  way  there- 
by occasioned  ceases  also:  Lide  v.  Hadley, 
36  Ala.  627;  76  Am.  Dec.  338;  Viall  v.  Car- 
penter, 14  Gray,  126;  Blum  v.  Weston,  102 
Cal.  362;  41  Am.  St.  Rep.  188. 

Th^  dominant  owner  has  no  right  to  pos- 
sess the  land  upon  which  the  servitude  is 
imposed.  The  owner  of  the  servient  tene- 
ment is  in  law  in  possession  of  the  land: 
Lachman  v.  Barnett,  18  Nev.  2G9. 

Ways,  lights,  and  remedies  of  i>arties 
entitled  thereto:  See  100  Am.  Dec.  114- 
119,  note. 

Subd.  5.  Bight'  to  take  wood,  miner- 
als, etc. — One  may  have  an  easement  to  dig 
and  carry  away  ore  in  tract  of  land:  Glon- 
inger  v.  Franklin  Goal  Co.,  55  Pa.  St.  9; 
93  Am.  Dec.  720;  Arnold  v.  Stevens,  24 
Pick.  109:  35  Am.  Dec.  305;  Beatty  v. 
Gregory,  17  Iowa,  116;  85  Am.  Dec.  546; 
to  take  sea-weed:  Phillips  v.  Rhodes,  7  Met. 
322;  Nudd  v.  Hobbs,  17  N.  H.  527;  to  dig 
stones:  Worcester  v.  Green,  2  Pick.  425; 
Green  v.  Putnam,  8  Cush.  222. 

Subd.  6.  Transact  business,  right  to. 
One  may  have  an  easement  to  pile  logs  and 
lumber  on  land  used  as  a  mill-yard  for  the 
accommodation  of  a  sawmill:  Guruey  v. 
Ford,  2  Allen,  576;  Voorhees  v.  Burchard, 
6  Lans.  176;  to  place  merchandise  upon 
land,  and  swing  the  bales  and  boxes  into  a 
store  by  a  windlass:  Richardson  v.  Pond, 
15  Gray,  390;  to  hang  clothes  in  another's 
yard:  Drewell  v.  Towler,  2  Barn.  &  Adol. 
735. 

Subd.  8.  Easement  of  light  and  air: 
See  the  note  to  Story  v.  Odin,  7  Am.  Dec. 
.49,  where  it  is  shown  that  the  English  doc- 
trine with  respect  to  an  easement  of  light 
and  air  by  prescription,  with  few  excep- 
tions, does  not  exist  in  this  country.  Such 
easement,  in  this  state,  can  only  be  acquired 
by  express  grant.  Sections  1084  and  1104, 
post,  do  not  have  the  effect  to  create  such 
an  easement  by  severance  or  implication 
from  the  mere  grant  of  a  house  with  win- 
dows overlooking  another  lot  of  the  gran- 
tor: Kennedy  v.  Buruap,  120  Cal.  488.  See 
Berkeley  v.  Smith,  27  Gratt.  898,  and  note 
to  Robeson  v.  Pettinger,  32  Am.  Dec.  410. 
For  a  further  consideration  of  adjudica- 
tions, American  and  English,  see  the  note  to 
Henry  v.  Koch,  ^2  Am.  Law  Reg.  402; 
Western  Granite  etc  Co.  v.  Knickerbocker, 
103  Cal.  111. 
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Easements  of  llglit  and  air  in  street: 
See  41  Am.  Bt.  Rep.  323-329*  note. 

Subds.  9,  10.  The  right  to  receive 
water  from  laud  cannot  be  created  by  pre- 
scription where  the  owner  of  the  land  can- 
not object  to  the  taking  of  the  water,  as  in 
case  of  percolating  waters:  Hanson  v.  Mc- 
Cue,  42  Cal.  303;  10  Am.  Rep.  299.  For  ex- 
ample of  a  right  to  the  nnobstructed,  nat- 
ural flow  of  surface  water  from  a  higher 
to  a  lower  tract  of  land,  see  Ogburu  v. 
Connor,  46  Cal,  316;  13  Am.  Rep.  213.  See, 
also,  McDauiel  y.  Cummings,  83  Cal.  515, 
where  a  distinction  is  drawn  between  sur- 
face water  having  its  sources  in  springs 
or  descent  from  the  clouds  in  the  form  of 
rain  or  snow,  and  flood  waters. 

A  natural  easement  exipts  in  favor  of  the 
owner  of  a  higher  tract,  the  surface  water 
from  which  has  been  accustomed  by  a  nat- 
ural flow  to  pass  o£f,  over  a  lower  adja- 
cent tract,  to  have  such  water  flow  over 
the  lands  below,  and  the  lower  tract  is 
charged  with  a  corresponding  servitude: 
Gray  v.  McWilliams,  98  Cal.  15T;  36  Am. 
St.  Rep.  163.  But  the  owner  of  a  higher 
lot  in  a  city  cannot  turn  the  surface  water 
collecting  on  his  lot  onto  a  lower  lot:  Arm- 
strong T.  Luco,  102  Cal.  272.  See  Los  An- 
geles Cemetery  Assn.  v.  Los  Angeles,  103 
Cal.  461.  The  owners  of  land  along  the 
rivers  of  the  state  are  not  subject  to  an 
easement  or  servitude  for  the  overflow  of 
water  therefrom.  In  effect,  a  river  is 
treated  as  a  "common  enemy":  Gray  v.  Mc- 
Williams, 98  Cal.  157;  35  Am.  St.  Rep.  163. 
An  easement  for  the  tailrace  of  a  hydraulic 
mine  is  not  an  easement  for  drainage  with- 
in the  meaning  of  section  2338  of  the  Re- 
vised Statutes  of  the  United  States:  Jacob 
V.  Day,  111  Cal.  571. 

One  who  constructs  a  reservoir  on  the 
public  land  under  the  acts  of  Congi*ess  of 
July  20.  1866,  and  July  9,  1870,  has  a  right 
to  continue  the  same  as  against  one  who 
subsequently  proves  up  his  claim  to  an  ad- 
joining tract,  notwithstanding  he  had  pre- 
viously flied  his  declaratory  statement: 
Farl-py  v.  Spring  Valley  Min.  etc.  Co.,  58 
Cal.  142. 

For  irrigation  purposes.— The  claimant 
of  an  irrigation  'ditch  may  prove  a  pre- 
scriptive right  thereto  by  showing  the  use 
of  the  water  therein  for  irrigation  when 
needed  during  the  cropping  season  for  the 
period  of  five  years:  Hesperia  Land  etc. 
Co.  V.  Rogers,  83  Cal.  10;  17  Am.  St.  Rep. 
2<11). 

Subd.  11.  Undisturbed  flow  of  water. 
Relied  upon  in  Farmer  v.  Ukiah  Water  Co., 
56  Cal.  11.  See  cases  in  previous  para- 
graphs, and  section  1410  et  seq.,  and  notes 
upon  the  rights  of  appropriators  of  water. 
Compare  also  with  section  552. 

A  water  ditch  constituting  an  independent 
property  disassociated  from  the  land  over 
which  it  passes,  though  it  may  be  an  ease- 
ment in  gross,  is  a  servitude  upon  the  laud: 
Dixon  V.  Schermeier,  110  Cal.  582;  as  to 
right  of  ditch  owner  to  deepen  ditch  which 
Is  au   easement  on  the  lauds  of  another. 
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see  Burris  t.  People's  IMtch  Go.,  104  CaL 
248;  and  the  grantee  or  owner  of  an  ease- 
ment is  bound  to  keep  it  in  repair  (so  held 
as  to  water  ditch):  Bean  ▼.  Stoueman,  104 
Cal.  49. 

Servitude  to  receiTe  flow  of  water:  See 
32  Am.  Dec.  123-127,  note. 

Subd.  12.  Party- walls:  Washburn  on 
Easements,  454.  If  the  owner  of  land  erect 
two  adjoining  houses  with  a  common  wall, 
and  conveys  one  bounding  it  by  a  line 
through  the  common  wall,  it  becomes  a 
party- wall:  Sherred  v.  Cisco,  4  Sand.  480; 
Webster  v.  Stevens,  5  Duer,  553.  A  party- 
wall  can  only  become  such  by  statute,  by 
agreement,  or  by  prescription:  2  Wait's  Ac- 
tions and  Defenses,  723.  Either  party  may 
use  the  wall  for  all  proper  purposes  which 
will  not  injure  the  other  owner.  He  may 
increase  the  height  of  his  half  of  the  wall: 
Brooks  V.  Curtis,  50  N.  Y.  639;  10  Am. 
Rep.  545.  Each  of  the  owners  may  increase 
the  height  of  a  party-wall  when  it  can  be 
done  without  injury  to  the  adjoining  build- 
ing, and  without  impairing  the  value  of  the 
cross-easement  to  which  the  adjoining  pro- 
prietor is  entitled:  Tate  v.  Fratt,  112  Cal. 
613:  Graves  v.  Smith,  87  Ala.  450;  13  Am. 
St.  Rep.  60;  Everett  v.  Edwards,  149  Mass. 
588;  14  Am.  St.  Rep.  462.  But  the  use  must 
be  reasonable:  Price  v.  McConnell,  27  111. 
2.55.  If,  in  underpinning  the  wall,  either  is 
liable  for  the  Injury  occasioned  by  his  care- 
lessness or  unskillfulness  to  the  other:  Web- 
ster V.  Stevens,  5  Duer,  556;  Hieatt  v. 
Morris,  10  Ohio  St.  523;  78  Am.  Dec.  280: 
Phillips  V.  Bordman.  4  Allen,  147.  Agree- 
ment for  party-wall  confers  only  au  ease- 
ment to  use  the  wall  as  a  party-wall:  Mc- 
Carthy V.  Mutual  Relief  Assn.,  81  Cal.  584. 
The  party-wall  may  stand  wholly  upon  one 
of  the  adjoining  lots:  Tate  v.  Pratt,  112  Cal. 
C13,  618;  Bloch  v.  Isham,  92  Am.  Dec.  289. 

Party-wall:  See  92  Am.  Dec.  289-306. 
note. 

Subd.  13.  Lateral  support:  See  sec. 
832,  post,  and  note.  The  owner  of  a  house 
and  the  land  upon  which  it  is  situated  can- 
not acquire  a  prescriptive  right  to  the  sup- 
port of  his  building,  and  thereby  cast  upon 
the  coterminous  owner  the  duty  of  protect- 
ing it  from  an  excavation  upon  the  land  of 
the  latter,  when  the^  excavation,  in  the  ab- 
sence of  the  building,  would  not  have  af- 
fected his  ground :  Sullivan  v.  Zeiner,  98  Cal. 
346. 

Subd.  14.  Division  fence.— There  may 
be  a  valid  prescription  by  which  the  owner 
of  land  becomes  bound  to  maintain  the  di- 
vision fence  between  himself  and  the  ad- 
joining proprietor:  Adams  v.  Van  Alstyne, 
25  X.  Y.  2:^5;  Bumey  v.  Proprietors  in  Hull, 
5  Pick.  503;  Starr  v.  Rokesby,  1  Salk.  335. 
When  created,  such  easement  inures  to  the 
benefit  of  every  portion  of  the  dominant 
tenement:  Hills  v.  Miller,  3  Paige,  264;  24 
Am.  Dec.  218;  Child  v.  Chappell,  9  N.  Y. 
246;  Adams  v.  Van  Alstyne.  25  N.  Y.  235. 
See,  also,  sec.  814,  post,  and  note. 

Subd.  15.  Having  public  conveyances 
stopped. — An  agreement  made  by  a  railroad 
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^mpauy  with  a  persoD  owning  laud  adja* 
cent  to  its  track,  to  establish  and  maintain 
a  permanent  turnout  track  and  stoppinsr 
place  at  a  particular  point,  and  to  stop 
there,  is,  in  substance,  the  grant  of  an  ease- 
ment or  servitude,  binding  upon  the  prop- 
■erty  of  the  company  as  the  servient  tene- 
ment for  the  benefit  of  the  adjacent  owner 
and  of  all  those  who  shall  succeed  him  in 
his  estate  as  owners  thereof:  Pitkin  v.  L.  I. 
R.  R.  Co..  2  Barb.  Ch.  221;  Day  t.  New 
Y(»rk  Cent.  R.  R.,  31  Barb.  548. 

Subd.  16.  Few-holders,  right  of.— In 
the  absence  of  statute  declaring  them, real 
or  personal  estate,  pews  are  generally  re- 
garded as  partaking  of  the  nature  of  realty: 
Kimball  v.  Rowley,  24  Pick.  347;  Hodges  v. 
Green.  28  Vt.  358;  Baptist  Church  t.  Bige- 
low,  16  Wend.  28;  Succession  of  Gamble, 
23  La.  Ann.  9;  they  constitute  a  qualified 
and  usufructuary  right  to  occupy  under  cer- 
tain restrictions:  Sohier  v.  Trinity  Church, 
100  Mass.  21;  and  are  held  subject  to  the 
power  of  the  trustees  to  alter  and  repair 
the  church:  Voorhees  v.  Presbyterian 
Church,  5  How.  74;  17  Barb.  106.  In  Shaw 
T.  Bereridge,  3  Hill,  26,  it  was  recognized 
that  pews  might  be  held  as  easements. 

Nature  of  property  In  church  pew:  See 
W  Am.  Dec.  662-6(;5,  note. 

Subd.  17.  Burial.— For  a  very  iuterest- 
Ing  consideration  pf  the  various  questions 
•connected  with  the  right  of  burial,  see  the 
article  "Grareyard  Law,"  in  16  Cent.  L.  J. 
161;  see,  also,  sec.  606,  ante,  and  note.  See 
notes,  75  Am.  St.  Rep.  424-480;  82  Am.  Dec. 
500-516. 

tost.  Servitudes  not  attached  to  land. 

Sec.  802.     The  following  land  burdens,  or  servitudes  upon  land,  may  be 
granted  and  held,  though  not  attached  to  land: 

1.  The  right  to  pasture,  and  of  fishing  and  taking  game; 

2.  The  right  of  a  seat  in  church; 

3.  The  right  of  burial; 

4.  The  right  of  taking  rents  and  tolls; 

5.  The  right  of  way; 

6.  The  right  of  taking  water,  wood,  minerals,  or  other  things.     [Amendment, 

approved  March  30,  1874;  Amendments  1873-74,  219;  took  effect  July  1,  1874.] 

Senritudea  not  attached  to  land.— The  sou  for  whose  benefit  they  are  imposed, 
followini^,  from  the  commissioners'  note, 
explains  this  section:  "A  servitude  is  de- 
fiued  to  be  a  right  whereby  one  thiug  is 
tmbject  to  another  thing,  or  person,  for 
nae  or  convenience  contrary  to  the  common 
ripht:  Ayliffe's  Pandects,  306;  Erskine's  In- 
stitute of  the  Law  of  Scotland,  354.  Servi- 
tudes which' affect  lands  are  divided  into 
two  kinds,  real  and  personal.  The  servi- 
tudes enumerated  in  section  801  are  real 
servitudes,  imposed  for  the  benefit  of  the 
estate  to  which  the  right  belongs,  .and  rest- 
ing upon  the  estate  on  which  the  obligation 
is  imposed.  The  servitudes  enumerated  in 
aection  802  are  personal;  they  are  not  at- 
tached to  a  dominant  estate,  but  to  the  per- 


Easements  by  prescription  can  be  ac- 
quired only  by  a  continuous,  uninterrupted 
user  for  five  years,  Under  a  claim  of  riglit, 
exclusively  and  openly,  to  such  use  of  the 
servient  premises:  Grigsby  v.  Clear  Lake 
Water  Co.,  40  Cal.  396;  Campbell  v.  West, 
44  Cal.  646.  The  former  was  the  case  of 
an  easement  to  overflow  laud,  the  latter  of 
a  right  to  carry  a  ditch  through  another's 
land.  The  same  principles  have  been  as- 
serted in  Barbour  v.  Pierce,  42  Cal.  657, 
involving  a  right  of  way  which  was  unavail- 
ingly  claimed  by  a  grantee  of  one  to  whom 
a  parol  license  to  pass  over  adjoining  prem- 
ises had  been  conceded.  And  also,  in  a 
measure,  in  Crandall  v.  Woods,  8  Cal.  136; 
American  Co.  v.  Bradford,  27  Cal.  360. 

As  emphasizing  the  necessity  of  the  user 
being  open,  peaceable,  as  of  right,  and  un- 
interrupted, see,  also.  Cave  v.  Crafts,  53 
Cnl.  135. 

This  right  by  prescription  does  not  run 
against  the  United  States:  Ogbum  v.  Con- 
nor. 46  Cal.  347;  13  Am.  Rep.  213;  Wilkius 
V.  McCue,  46  Cal.  656. 

See  as  to  pleading  a  prescriptive  right, 
Montgomery  v.  Locke,  72  Cal.  75. 

Beservation  of  easements  by  Implica- 
tion: See  83  Am.  Dec.  6G3-()95,  note. 

Easements  passing  byitransfer  of  real 
property:  See  sec.  1104,  post. 

Interpretation  of  section:  See  McDan* 
iel  V.  Cummings,  83  Cal.  515. 

Statute  of  limitations,  whether  ease- 
ments may  be  acquired  by  operation  of:  See 
11  Am^  Dec.  663,  note. 


Though  the  terms  "easements"  and  "servi- 
tudes" are  often  used  by  common-law  writ- 
ers indiscriminately,  it  will  be  seen  from 
the  definitions  given  that  a  servitude  may 
exist,  and  yet  two  elements  necessary  to 
constitute  an  easement  be  wanting,  viz.: 
1.  Benefit  to  corporeal  property;  and  2. 
The  dominant  estate.  Servitudes  in  which 
these  elements  are  wanting  are  classed  by 
the  common-law  writers  under  the  head  of 
rights  in  gross:  Washburn  on  Easements,  8; 
Burton  on  Real  Property,  sec.  1116." 

Personal  servitudes  are  not  assignable: 
Washburn  on  Easements,  4rlO;  Burton  on 
Real  Property,  sec.  1116.  That  they  are  as- 
signable, under  section  1044  of    the  Civil 
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Code,  see  Fudickar  v.  East  RlYeraide  Irr. 
Dist.,  109  Cal.  29.  That  a  right  reserved  iu 
a  deed  to  develop  and  explore  a  tract  of 
marsh  land,  and  to  take  away  the  water 
therefrom  for  use  or  profit  is  assignable, 
see  Painter  v.  Pasadena  etc.  Water  Co.,  91 
Gal.  74.    The  presumption  is  that  an  ease- 


ment is  not  personal,  bat,  when  it  can  be 
fairly  so  construed;  that  it  is  appurtenant 
to  land:  Hopper  v.  Barnes,  113  Cal.  686. 

Easements,  whether  appurtenant  or  in 
gross:  See  lidgerding  v.  Zignego,  77  Minn. 
421;  77  Am.  St.  Rep.  677. 


.803.  Desigrnation  of  estates. 

Sec.  803.  The  land  to  which  an  easement  is  attached  is  called  the  dominant 
tenement;  the  land  upon  which  a  burden  or  servitude  is  laid  is  called  the  ser- 
vient tenement. 

804.  By  whom  grantable. 

Sec.  804.  A  servitude  can  be  created  only  by  one  who  has  a  vested  estate  in 
the  servient  tenement. 


Grant  of  easement:    See   23  Am.    Rep. 
446^  447,  note. 


Grant  of  easement  by  tenant  in  com- 
mon: See  21  Am.  St.  Rep.  593-595,  note. 


805.  By  whom  held. 

Sec.  805.    A  servitude  thereon  cannot  be  held  by  the  owner  of  the  servient 

tenement. 

Servitude  is  exting^shed    by.  vesting      the  servient  tenement   in  the  same  person: 
of  right  to  the  servitude  and  the  right  to      See  sec.  811. 

806.  Extent  of  servitudes. 

Sec.  806.     The  extent  of  a  servitude  is  determined  by  the  .terms  of  the  grants 

or  the  nature  of  th^  enjoyment  by  which  it  was  ascquired. 

Extent  of  servitude.— In  cases  of   ease- 
ments founded  upon  grants,  construction  of 


V. 


the  grant  determines  the  extent  of  the  right. 
Courts  v^ill  endeavor  to  give  effect  to  the 
purposes  of  the  grant:  Fitzhugh  v.  Ray- 
mond, 49  Barb.  046.  As  where  upon  impli- 
cation a  way  by  necessity  has  been  created, 
such  easement  will  cease  with  the  necessity: 
Alley  V.  Carieton.  29  Tex.  78;  94  Am.  Dec. 
2C0;  Lide  v.  Hadley,  36  Ala.  627;  76  Am. 
Dec.  338,  and  cases  supra,  in  note  to  sec. 
801.  The  same .  construction  which  pre- 
sumed an  intention  to  grant  a  means  of  ac- 
cess to  the  lauds  conveyed  will  also  pre- 
sume that  the  access  over  of  the  grantor's 
land  was  meant  to  cease  when  other  means 
of  approach  were  acquired. 

Where  a  right  of  way  is  granted,  the 
grantee  cannot  use  it  to  go  to  any  other 
place  than  that  specified,  nor  for  any  other 
purpose  than  that  specified,  if  the  use  is 
limited  in  that  respect:  French  v.  Marstiu, 
24  N.  H.  451;  57  Am.  Dec.  294.  Parties 
also  are  presumed  to  grant  easements  with 
reference  to  the  condition  of    the  property 


at  the  time    of    the    grant:    Lampman 
Milks,  21  N.  Y.  505. 

In  case  of  an  easement  by  prescription, 
the  nature  and  extent  of  the  enjoyment  de- 
termine the  right.  The  right  to  corrupt 
water  for  one  purpose  does  not  give  a  right 
to  do  so  for  another  purpose  or  to  a  greater 
extent:  Holsman  v.  Boiling  Spring  Co.,  1 
McCart.  346.  A  way  for  one  purpose  can- 
not be  used  for  another  purpose:  At  water 
V.  Bod  fish,  11  Gray,  152.  And  generally,  the 
use  defines  the  right:  Washburn  on  Ease- 
ments, 352;  and  the  nature  of  the  use  can- 
not be  changed  from  that  by  which  the  pre- 
scription was  gained:  Washburn  on  Ease- 
ments. 147;  Stein  v.  Burden,  24  Ala.  138. 
An  increase  in  the  amount  of  the  use  viti- 
ates the  prescription  to  the  extent  of  the 
excess  only:  Baldwin  v.  Calkins,  10  Wend. 
167;  Wright  v.  Moore.  38  Ala.  598;  82  Am. 
Dec.  731;  Whittier  v.  Cocheco  Mfg.  Co.,  9 
N.  H.  454;  32  Am.  Dec.   382. 

Public  servitude.— This  section  made  ap- 
plicable to  easement  of  public  in  highway 
by  Political  Code,  section  2631:  See  same 
code,  sec.  2619,  note. 


807.  Apportioning  easements. 

Sec.  807.    In  case  of  partition  of  the  dominant  tenement^  the  burden  must  be 

apportioned  according  to  the  division  of  the  dominant  tenement^  but  not  in 

such  a  way  as  to  increase  the  burden  upon  the  servient  tenement. 

Where  the  dominant  estate  is  divided,      benefit  of  the  whole  estate  it  will  inure  to 
if  the  easement  is  a  general    one    for  the      the  benefit  of  every  parcel  of  it  when  di- 
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Tided:  Banow  t.  Kichards,  8  Paige,  351; 
35  Am.  Dec  713;  Hills  t.  Miller,  3  Paige, 
251;  24  Am.  Dec.  218;  Lansing  r.  WiswaU, 
6  Denio.  213;  Lewis  t.  Carstairs,  6  Whart. 
193;  Underwood  v.  Carney,  1  Cash.  285; 
Watson  T.  Bioren,  1  Serg.  &  R.  220;  Easter 
T.  L.  M.  B.  E.«  14  Ohio  St.  48;   Fisher   t. 


Beard,  32  Iowa,  352.  But  no  division  of  the 
dominant  tenement  can  increase  the  burden 
upon  the  servient  estate:  Whitney  v.  Lee, 
1  Allen,  108;  79  Am.  Doc.  727;  Underwood 
V.  Carney,  1  Cush.  285;  Watson  v.  Bioreuj 
1  Serg.  &  R.  229;  7  Am.  Dec.  617. 


808.  Rights  of  owner  of  future  estate. 

Sec.  808.    The  owner  of  a  future  estate  in  a  dominant  tenement  may  use 

easements  attached  thereto  for  the  purpose  of  viewing  waste,  demanding  rent, 

or  removing  an  obstruction  to  the  enjoyment  of  such  easements,  although  such 

tenement  is  occupied  by  a  tenant. 

upon  the  servient  estate  in  order  to  preserve 
the  reasonable  enjoynjent  of  the  easement, 
see  Watkins  v.  Peck,  13  N.  H.  377;  Pres- 
cott  V.  Williams,  5  Met.  420;  39  Am.  Dec. 
668;  Kauffman  v.  Griesemer,  26  Pa.  St. 
407;  67  Am.  Dec.  437;  Joseph  v.  Ager,  108 
Cal.  517;  Burris  v.  People's  Ditch  Co.,  104 
Cal.  248;  Durfee  v.  Garvey,  78  Cal.  546. 


Entry  on  servient  estate.— One  who 
owns  an  easement  upon  the  land  of  another 
has  a  right  to  enter  on  the  land  to  keep  the 
easement  in  repair,  but  aside  from  this  and 
analogous  purposes  he  has  no  right  of  en- 
try: Pico  V.  Oolimas,  32  Cal.  578;  San  Fran- 
cisco V.  Cajderwood,  31  Cal.  585  ;  01  Am. 
Dec.  542.    Recognizing   this  right   to  enter 


809.  Actions  by  owner  and  oocupant  of  dominant  tenement. 

See.  809.  The  owner  of  any  estate  in  a  dominant  tenement,  or  the  occupant 
of  such  tenement,  may  maintain  an  action  for  the  enforcement  of  an  easement 
attached  thereto. 


Action  to  enforce  easement.— For  lllns- 
tratiou  of  actions  of  trespass  for  interfer- 
ence with  plaintifFs  easement,  see  Cave  v. 
Crafts,  63  Cal.  136;  Smith  v.  Wiggin,  4a  N. 
H.  100;  Ganley  v.  Ix>oney,  14  Allen,  40.  See 
Mesnager  v.  Englehardt,  108  Cal.  6a  That 
a  tenant  at  will  may  sue  for  an  interrup- 
tion of  the  easement,  see  Foley  v.  Wyeth,  2 
Allen,  135;  Hastings  y.  Livermore,  7  Gray, 
104.    And  that  a  reversioner  may  have  such 


action,  see  Hastings  v.  Livermore,  7  Gray, 
104;  Brown  v.  Bowen,  30  N.  Y.  510;  86  Am. 
Dec. 406;  Tinsman  v.  Belvidere  R.  R.,  25  N. 
J.  L.  255;  64  Am.  Dec.  415.  But  the  in- 
jury must  be  one  permanently  affecting  the 
reversion:  Richardson  v.  Bigelow,  15  Gray, 
154. 

Enforcement  of  easement  by  injunction: 
See  High  on  Injunctions,  sec.  485  et  seq.; 
Stallard  y.  Gushing,  76  Cal.  472. 


810.  Actions  by  owner  of  servient  tenement. 

Sec.  810.    The  owner  in  fee  of  a  servient  tenement  may  maintain  an  action 

for  the  possession  of  the  land,  against  anyone  unlawfully  possessed  thereof, 

though  a  servitude  exists  thereon  in  favor  of  the  public. 

Trespass  by  dominant  tenant.— Where  ner  by  the  extension  of  a  ditch,  the  servient 
tlie  owner  of  the  easement  attempts  to  owner  may  fill  up  the  extension  of  the  ditch: 
change  the  servitude  in  an  improper  man-     Joseph  v.  Ager,  108  Cal.  517. 

811.  How  eztingnislied. 

Sec.  811.    A  servitude  is  extinguished: 

1.  By  the  vesting  of  the  right  to  the  servitude  and  the  right  to  the  servient 
tenement  in  the  same  person; 

2.  By  the  destruction  of  the  servient  tenement; 

3.  By  the  performance  of  any  act  upon  either  tenement,  by  the  owner  of  the 
servitude,  or  with  his  assent,  which  is  incompatible  with  its  nature  or  exer- 
cise; or, 

4.  When  the  servitude  was  acquired  by  enjoyment,  by  disuse  thereof  by  the 
owner  of  the  servitude  for  the  period  prescribed  for  acquiring  title  by  enjoy- 
ment. 

Extingnisliment  of  servitude.— Snbd.  right  to  servient  tenement  in  same  per- 
1    Vesting  of    right   to  servitude    an^     son:  See  sec.  805,  ante.    That  such  unity  de- 
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Btroys  the  servitttde  Is  la!d  down  in  Plimp- 
ton V.  Converse,  42  Vt.  712;  Coleman's  Ap- 
peal. 62  Pa.  St.  274.  The  ownership  of  both 
estates  must  be  absolute:  Warren  t.  Blake, 
54  Me.  276;  80  Am.  Dec.  748;  McTavish  v. 
Carroll.  7  Md.  352;  61  Am.  Dec.  353;  Brake- 
ly  V.  Sharp,  9  N.  J.  Eq.  0;  Dixon  v.  Scher- 
meier.  110  Cal.  582.  And  there  must  be  a 
unity  of  possession  as  well:  Ritger  v.  Park- 
er, 8  Cush.  145;  54  Am.  Dec.  744;  Tyler  v. 
Hammond,  11  Pick.  193;  Hazard  v.  Robin- 
sou,  a  Mason,  272;  Kieffer  y.  Imhoff,  26  Pa. 
St.  438;  Gayetty  v.  Bethune.  t  Am.  Dec. 
188:  Hancock  v.  Wentworth,  5  Met.  446. 

Subd.  2.  Destruction  of  servient  tene- 
ment extinguishes  the  servitude:  Voorhees 
V.  Presbyterian  Church,  17  Barb.  109.  The 
location  qt  a  public  street  oTer  a  right  of 
way  destroys  it:  Mussey  t.  Union  Wharf, 
41  Me.  34;  Hancock  v.  Wentworth,  5  Met. 
446.  See  Allen  ▼.  San  Jose  Land  etc.  Co., 
92  Cal.  138. 

Subd.  3.  By  the  acts  of  the  parties.— 
An  agreement  to  release  or  not  to  enjoy  the 
easement  is  an  extinguishment  of  the  right: 
Dyer  y.  Sanford,  43  Am.  Dec.  399;  Wash- 
bum  on  Easements,  536;  Morse  t.  Copeland, 
2  Gray,  305;  Curtis  t.  Noonan,  10  Allen, 
409.  An  unexecuted  parol  agreement  to 
give  up  an  easement  is  not  binding:  Pope  t. 
DeTereux,  5  Gray,  412. 

Nonuser,  extinguishment  of  easement 
through:  See  14  Am.  St.  Rep.  278-282,  note. 

Subd.  4.  Nonuser.— Abandonment  of  the 


easement  will  be  presumed  from  uonuser  by 
the  owner  of  the  right  and  user  by  the  ser- 
vient tenant  of  the  servient  premises  ad- 
verse to  such  right,  continued  for  a  length 
of  time  sufficient  to  create  a  right  by  pre- 
scription: Arnold  v.  Stevens,  24  Pick.  lOG; 
Pope  V.  O'Hara,  48  N.  Y.  446;  Hall  v.  Mc- 
Caughey,  51  Pa.  St.  43;  Owen  v.  Field,  102 
Mass.  114;  Winham  v.  McGuire,  51  Ga.  578; 
Wilder  v.  St.  Paul.  12  Minn.  208;  Farrar  v. 
Cooper.  34  Me.  S^.  Such  nonuser  com- 
bined with  adverse  user  on  the  part  of  the 
sei*vient  tei^nt  will  work  a  destruction  of 
the  easement,  whether  created  by  deed  or 
by  prescription:  Above  cases.  But  this  dis- 
tinction must  be  observed:  to  extinguish  an 
easement  acquired  by  prescription— the 
class  of  easements  provided  for  in  the  above 
subdivision — ^a  nonuser  alone  Is  sufficient; 
whereas  in  case  of  an  easement  created  by 
deed,  mere  nonuser  not  being  inconsistent 
with  the  written  grant,  as  is  said  in  Doe  v. 
Butler,  3  Wend.  149,  there  mu^t  be  some 
act  of  the  owner  of  the  servient  tenement 
adverse  to  the  right  and  continued  for  the 
length  of  time  sufficient  to  establish  an  es- 
tate in  realty  under  the  statute  of  limita- 
tions: Cases  first  above  dted;  Smyles  v. 
Hastings,  22  N.  Y.  217.  See  Smith  v.  Worn, 
93  Cal.  206;  Currier  v.  Howes,  103  Cal.  431; 
Smith  V.  Hawkins.  110  Cal.  122. 

This   section   applicable  to   highway  cre- 
ated by  user:  See  Pol.  Code,  sec.  2619,  note. 


Chapter  I. 
IL 


TITLE  III. 

RIGHTS  AND  OBLIGATIONS  OF  OWNERS. 

Sights  of  Owners 81S 

Obligations  of  Owners ; 840 


CHAPTER  I. 

RIGHTS   OP  OWNERS. 

Article  I.    Incidents  of  Ownership 818 

'  IL    Boundaries 829 

ARTICLE  I. 


Sec.  818. 

Sec.  819. 

Sec.  820. 

Sec.  821. 

Sec.  822. 

Sec.  823. 

Sec.  824. 

Sec.  825. 

Sec.  826. 

Sec.  827. 


INCIDENTS  OF  ^;|^NERSHIP. 

Rights  of  tenant  for  life. 

Rights  of  tenant  for  years,  etc. 

Same. 

Rights  of  grantees  of  rents  and   reversiona. 

Liability  of  assignee  of  lessee. 

Rights  of  lessees  and  their  assignees,  etc 

Remedy  on  leases  for  life. 

Rent  dependent  on  life. 

Remedy  of  reversioners,  etc. 

Terms  of  lease  may  be  changed   by  notice. 

278 


Title  III,  Chap.  1.] 


Bights  of  Owners. 


§§  818-821 


818.  Bights  of  tenant  for  life. 

Sec.  818.  The  owner  of  a  life  estate  may  use  the  land  in  the  same  manner 
as  the  owner  of  a  fee  simple,  except  that  he  must  do  no  act  to  the  injury  of  the 
inheritance. 


Tenant  for  life,  rights  and  remedies 
of:  See  14  Am.  St.  Rep.  028-639,  note. 

Tenant  for  life  i?  entitled  to  the  rents 
and  profits  accruing  during  the  term  of  his 
estate:  Forsey  t.  Litton,  2  Head,  183;  Mc- 
CampbeU  t.  McCampbell,  5  Litt.  92;  Brooks 
T.  Brooks  12  S.  C.  422.  He  has  the  right 
to  TTork  mines,  qnarries,  clay-pits,  or  sand- 
pits opened  or  used  by  former  owners:  Reed 
T.  Reed,  16  N.  J.  Eq.  248;  Billings  v.  Tay- 
lor, 10  Pick.  400;  20  Am.  Dec.  533;  Coates 
V.  CheeVer,  1  Oow.  4G0;  Rockwell  v.  Mqr- 
gan,  13  N.  J.  Eq.  389;  Neel  v.  Neel,  19  Pa. 
St.  324.  He  may  open  new  pits  or  shafts  in 
the  opened  mines:  Crouch  v.  Puryear.  1 
Rand.  258;  10  Am.  Dec.  528;  Kier  v.  Peter- 
son, 41  Pa.  St.  367;  Westmoreland  Coal 
Co.*s  Appeal,  85  Pa.  St.  344.  But  a  life 
tenant  has  no  ri^ht  to  open  new  mines: 
Coates  ▼.  (^eever,  1  Cow.  460;  or  to  dig 
soil  and  use  wood  for  the  purpose  of  making 
brick:  LiTiugstou  v.  Reynolds,  2  Hill,  157. 


The  following  important  rule  was  an- 
nounced in  Gaines  v.  Green  Pond  Iron  M. 
Co.,  32  N.  J.  Eq.  603,  where  a  life  tenant 
worked  a  mine  which  the  predecessor  had 
allowed  to  remain  unworked  for  sixty  years: 
**The  rule  by  which  the  right  of  the  life 
tenant  to  work  open  mines  is  to  be  tested 
iel  not  .the  length  of  time  that  may  have 
elapsed  since  the  last  working  of  the  mines, 
but  it  depends  upon  whether  the  owner  of 
the  fee  merely  discontinued  the  work  for 
want  of  capital,  or  because  it  did  not  prove 
profitable,  or  for  any  other  like  reason,  or 
whether  he  abandoned  it  with  an  executed 
intention  to  devote  the  laud  to  some  other 


>f 


use. 

Compare  the  above  section  with  the  next 
section. 

Duties  of  tenants  for  life:  See  sec.  840, 
post. 

Estovers,  right  of  tenant  for  life  to: 
See  04  Am.  Dec.  366-370,  note. 


819.  Bights  of  tenant  for  yean,  etc. 

Sec.  819.  A  tenant  for  years  or  at  will,  unless  he  is  a  wrongdoer  by  hold- 
ing over,  may  occupy  the  buildings,  take  the  annual  products  of  the  soil,  work 
mines  and  quarries  open  at  the  commencement  of  his  tenancy. 


See  note  to  preceding  section. 

In  Marshall- y.  Luiz,  115  Cal.  622,  it  was 
held  that  a  lease  of  a  dairy  farm,  with  a 
stipnlation  ^^ainst  the  removal  of  hay  gave 
the  tenant  the  title  to  the  hay,  and  that 


the  lessor  had  no  interest  therein  which  he 
conld  enforce  by  injunction  against  a  bona 
fide  mortgagee  of  the  hay  crop.  The  rem- 
edy of  the  lessor  for  breach  of  the  contract 
was  by  re-entry,  or  an  action  for  damages. 


820.  Same. 

Sec.  820.  A  tenant  for  years  or  at  will  has  no  other  rights  to  the  property 
than  such  as  are  given  to  him  by  the  agreement  or  instrument  by  which  his 
tenancy  is  acquired,  or  by  the  last  section. 

821.  Sights  of  grantees  of  rents  and  reversions. 

Sec.  821.  A  person  to  whom  any  real  property  is  transferred  or  devised,  upon 
which  rent  has  been  reserved,  or  to  whom  any  such  rent  is  transferred,  is  enti- 
tled to  the  same  remedies  for  recovery  of  rent,  for  nonperformance  of  any  of 
the  terms  of  the  lease,  or  for  any  waste  or  cause  of  forfeiture,  as  his  grantor  or 
devisor  might  have  had. 

Lessor's  remedies  against  sublessees 
and  assigrnees:  See  15  Am.  Dec.  543-545, 
note.  See  Macdonough  v.  Starbird,  105  Cal. 
15. 

Ghrants  of  rent  are  not  binding  npon  the 
tenant  nntil  he  has  notice  thereof:  Sec.^  1111, 
post.  The  firantee  mnst  notify  the  tenant  of 
the  Bale  before  demanding  rent:  Sec.  1111, 
post;  O'Connor  v.  Kelly,  41  Cal.  432.  When 
there  is  no  agreement  for  an  apportionment 
of  rent  between  a  lessor  and  his  grantee  of 
a  part  of  the  reversion,  the  lessor,  it  seems, 
ia  entitled  to  collect  the  whole  rent,  eren 

270 


after  notice  of  the  grant.  He  may  sue  for 
the  whole  and  leave  it  to  the  jury  to  deter- 
mine the  apportionment  between  himself 
as  lessor  and  his  grantee  of  part  of  the  re- 
version: Dreyfus  v.  Hirt,  82  Cal.  621.  Oth- 
erwise a  refusal  by  the  tenant  to  pay  the 
rent  to  the  grantee  works  no  forfeiture  of 
the  lease:,  O'Connor  v.  Kelly,  41  Cal.  432. 
Payment  of  the  rent  to  the  grantor,  in  ig- 
norance of  the  grant,  protects  the  tenant: 
Sec.  1111,  post.  An  unexecuted  oral  agree- 
ment between  a  lessor  and  lessee,  altering 
the  terms  of  a  written  lease,  is  not  binding 
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upon  a  grautee  of  the  lessor:  Taylor  v,  Sol- 
dati,  68  Cal.  27.  It  seems  that  the  same 
priuciples  would  apply  whether  the  trans- 
fer by  the  landlord  be  voluntary  or  involun- 
tary. A  purchaser  at  a  sheriff's  sale  of  the 
landlord's  interest  is  entitled  to  the  rent 
even  prior  to  the  expiration  of  the  time  in 
which  to  redeem:  Reynolds  v.  Lathrop,  7 
Cal.  43;  McDevitt  v.  Sullivan,  8  Cal.  592; 
Harris  v.  Reynolds,  13  Cal.  514;  73  Am. 
Dec.  60O.  A  recorded  mortgage  of  a  co- 
owner  of  a  tract  of  laud  and  a  docketed 
juderment  of  foreclosure  prior  to  the  lease- 
is  notice  to  a  lessee,  and  he  is  liable  for 
rent  to  a  purchaser:  Harris  v.  Foster,  97 
Cal.  292;  33  Am.  St.  Rep.  137.    See,  as  to 


priority  of  duly  recorded  lease,  Euos  v. 
Cook,  65  Cal.  175. 

In  Reay  v.  Cotter,  29  Cal.  168,  it  was  de- 
termined that  the  right  to  remove  a  ten- 
ant, under  the  act  then  in  force  relating  to 
forcible  entries  and  unlawful  detainers,  was 
given  to  the  conventional  landlord,  and  not 
to  his  successor  in  the  estate.  While  a  ten- 
ant from  month  to  month  is  in  possession, 
a  lessee  of  the  same  premises  for  a  term 
of  five  years  may,  without  attornment, 
change  the  terms  ,of  the  tenancy  from  mouth 
to  month  and  enforce  the  payment  of  in- 
creased rest:  McDonald  v.  Hanlou,  79  CaL 
442. 

Hiring  of  real  property,  generally:  See 
sec.  1941  et  seq. 


822.  Liability  of  assignee  of  leasee. 

Sec.  822.  "WTiatever  remedies  the  lessor  of  any  real  property  has  against  his 
immediate  lessee  for  the  breach  of  any  agreement  in  the  lease,  or  for  the  recovery 
of  the  possession,  he  has  against  the  assignees  of  the  lessee,  for  any  cause  of 
action  accruing  while  they  are  such  assignees,  except  where  the  assignment 
is  made  by  way  of  security  for  a  loan,  and  is  not  accompanied  by  possession  of 
the  premises.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

of  the  lessee's  interest  nnder  execution: 
Farniim  v.  Hefner,  79  Cal.  575;  12.  Am.  St. 
Rep.  174.  See  Kandol  ▼.  Scott,  110  Cal. 
590.  The  assignment  of  a  lease  by  the 
lessee,  and  the  acceptance  by  the  lessor  of 
the  assignee  as  tenant,  does  not  release  the 
lessee  from  his  covenant  to  j;>a7  the  rent: 
Bonetti  v.  Treat,  91  Cal.  225.  See,  further,  • 
Salisbury  y.  Shirley,  G6  Cal.  223;  Deugler 
V.  Michelssen,  76  Cal.  125;  Coburn  y.  Good- 
all,  72  Cal.  498;  1  Am.  St.  Rep.  75;  Boyle 
Ice  Machine  Co.  y.  Gould,  73  Cal.  158. 

ABslg^nment  of  lease:  See  10  Am.  St. 
Rep.  657-565,  note. 

AsBigmnent  and  subletting,  dlstine- 
tlons  between:  See  51  Am.  Dec.  306^  307, 
note;  47  Am.  St.  Rep.  199,  note. 


As  an  example  of  the  application  of  this 
section,  the  mortgagee  in  possession  of  a 
growing  crop  is  bound  by  the  agreement 
made  by  the  mortgagor  with  the  latter' s 
landlord:  Sunol  y.  Molloy,  63  Cal.  309.  As- 
signees in  a  lease  who  are  tenants  in  com- 
mon are  jointly  and  seyerally  liable  on  coye- 
uants  in  the  lease  to  repair  and  deliyier  up 
the  demised  premises  at  the  end  of  the 
term:  Coburn  y.  Goodall,  72  Cal.  498;  1  Am. 
St.  Rep.  75.  Assignee  of  a  portion  of  leased 
premises,  the  lease  of  which  contains  a 
coyenant  to  pay  taxes,  is  liable  proportion- 
ately for  the  taxes  which  are  assessed  as 
a  whole:  Ellis  y.  Bradbury,  75  Cal.  234.  A 
coyenant  not  to  assign  a  lease  is  not  broken 
by   an   inyoluntary   assignment  by   a   sale 


823.  Bights  of  lessees  and  their  assignees,  etc. 

Sec.  823.  Whatever  remedies  the  lessee  of  any  real  property  may  have 
against  his  immediate  lessor^  for  the  breach  of  any  agreement  in  the  lease,  he 
may  have  against  the  assigns  of  the  lessor^  and  the  assigns  of  the  lessee  may 
have  against  the  lessor  and  his  assigns,  except  upon  covenants  against  encum- 
brances or  relating  to  the  title  or  possession  of  the  premises. 

See  Bailey  y.  Richardson,  66  Oal.  416;  California  Annual  Conferenoe  etc.  y.  Seits, 
74  Cal.  287. 

824.  Bemedy  on  leases  for  life. 

Sec.  824.  Bent  due  upon  a  lease  for  life  may  be  recovered  in  the  same  manner 
as  upon  a  lease  for  years. 

825.  Bent  dependent  on  life. 

Sec.  825.    Rent  dependent  on  the  life  of  a  person  may  be  recovered  after  as 

well  as  before  his  death. 
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S26.  Kemedy  of  revenionen,  etc. 

Sec.  826.  A  person  having  an  estate  in  fee,  in  remainder  or  reversion,  may 
maintain  an  action  for  any  injury  done  to  the  inheritance,  notwithstanding  an 
intervening  estate  for  life  or  years,  and  although,  after  its  commission,  his  estate 
is  transferred,  and  he  has  no  interest  in  the  property  at  the  commencement  of 
the  action. 

_  ■ 

See  Heilbron  v.  Last  Chance  Water  Ditch  of  a  private  right  of  way,  the  original  gran- 
Co.,  75  Cal.  117«  Though  the  acts  com-  tee  who  has  conveyed  the  laud  to  which  the 
plained  of  may  be  an  injury  to  the  free-  way  is  appurtenant  to  his  daughter  in  trust 
hold,  it  is  not  necessary  that  the  owner  in  for  her  children,  with  a  bare  possibility  of 
fee  be  joined  with  the  tenant  for  a  term  of  reverter  to  himself  upou  the  death  of  all  of 
years  in  a  complaint  to  recover  for  such  them,  is  not  a  proper  party  coplaintiff  with 
injury:  Strohlburg  v.  Jones,  78  Cal.  381.  them:  Hopper  v.  Barnes,  113  Cal.  636. 
And  in  an  action  to  enjoin  an  obstruction 

827.    Terms  of  lease  may  be  changed  by  notice. 

Sec.  827.     In  all  leases  of  lands  or  tenements,  or  of  any  interest  therein,  from 

month  to  month,  the  landlord  may,  upon  giving  notice  in  writing  at  least  fifteen 

days  before  the  expiration  of  the  month,  change  the  terms  of  the  lease,  to  take 

•eflfect  at  the  expiration  of  the  month.    The  notice,  when  served  upon  the  tenant, 

shall  of  itself  operate  and  be  effectual  to  create  and  establish,  as  a  part  of  the 

lease,  the  terms,  rent,  and  conditions  specified  in  the  notice^  if  the  tenant  shall 

continue  to  hold  the  premises  after  the  expiration  of  the  month.     [New  section,  . 

approved  March  30,  1874;  Amendments  i873-74,  220;  took  effect  July  1,  1874.] 

Terxnination  of  tenancy  at  will:   See      rent  cannot  be  raised  on  notice,  under  the 
sec.  789,  ante,  and  note.  statute:  Canning  v.  Fibush,  77  Cal.  196. 

Where  the  tenancy  is  for  a  fixed  period, 


ARTICLE  II. 

BOUNDARIES. 

8ec.  829.  Rights  of  owner. 

dec.  830.  Boundaries  by  water. 

.Sec.  831.  Boundaries  by  ways. 

Sec.  832.  Lateral  and  subjacent  support. 

Sec.  838.  Trees  whose  trunks  are  wholly  on  land  of  one. 

Sec.  834.  Line  trees. 

829.  Bights  of  owner. 

Sec.  839.  The  owner  of  land  in  fee  has  the  right  to  the  surface  and  to 
everything  permanently  situated  beneath  or  above  it. 

"The      term     'land'     comprehends      any  other  buildings  standing  or  built  upon  it, 

ground,  soil,  or  earth,  as  meadows,  woods,  and  whatever  is  in  a  direct  line  between 

waters,  pastures,  marshes,  furze,  heath.    It  the  surface  and  the  center  of  the  earth:  2 

has    indefinite  extent    upward  as  well  as  Blackstone's  Commentaries,  18;  1  Cruise  on 

downward,   and    includes    all    houses  and  Real  Property,  85'*:  Commissioners'  note. 

830.  BonndarieB  by  water. 

Sec.  830.  Except  where  the  grant  under  which  the  land  is  held  indicates  a 
different  intent,  the  owner  of  the  upland,  when  it  borders  on  tide  water,  takes 
to  ordinary  high-water  mark;  when  it  borders  upon  a  navigable  lake  or  stream, 
where  there  is  no  tide,  the  owner  takes  to  the  edge  of  the  lake  or  stream,  at 
low- water  mark;  when  it  borders  upon  any  other  water,  or  upon  a  tidal  or  navi- 

281 


§830 


Civil  Code. 


[Div.  II,  Part  11^ 


gable  lake  or  stream,  where  the  grantor  has'  title  to  the  middle  thereof,  the 
owner  takes  to  the  middle  of  the  lake  or  other  water.  [Commissioners*  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Rlcko  Water  Co.  v.  Elk  River  kill  etc.  Co., 
107  Cal.  221;  48  Am.  St.  Bep.  125.  If  a 
stream  is  iu  fact  uon-uavigable  it  is  not  n 
public  way,  and  the  le^rislature  cannot  make 
it  surh  by  merely  enacting  a  law  declaring 
it  navigable:  People  ex  rel.  Ricko  Water  Co. 


The  amendment  of  1001  "inserts  'or  when 
bordering  upon  a  tidal  or  navigable  lake  or 
stream,  the  grantor  has  title  to  the  middle 
thereof,'  thus  conforming  the  section  to  the 
decision  iu  Freeman  v.  Bellegarde,  108  Cal. 
179":  Commissioners'  note. 

Boundaxies.— Land  bordered  by  tide 
water  exteuds  to  ordinary  high-water  mark: 
More  V.  Massini,  37  Cal.  432.  There  is  some 
difference  in  the  cases  upon  the  question 
whether  grantees  on  tide  waters  take  to 
high  or  low  water  mark.  In  this  state  they 
take  to  high  water,  and  the  common-law 
rule  adopted  in  many  cases  is,  that  the 
shore  between  high  and  low  water  mark 
belongs  to  the  sovereignty:  McXanus  v.  Car- 
michael,  3  Iowa,  1;  Musser  v.  Hershey,  42 
Iowa,  356;  Mayor  v.  Eslava,  9  Port.  601; 
Gough  V.  Bell,  21  N.  J.  L.  160;  Stevens  v. 
Patterson  etc.  R.  R.  Co.,  34  N.  J.  L.  533; 
Stover  V.  Jack,  tJO  Pa.  St.  339;  100  Am.  Dec. 
508;  Yates  v.  Milwaukee,  10  Wall.  497. 
See,  also,  Long  Beach  etc.  Co.  v.  Richard- 
sou.  70  Cal.  206;  Freeman  v.  Bellegarde,  108 
Cal.  179;  49  Am.  St.  Rep.  76.  The  American 
editors  of  Smith's  Leading  Cases,  in  their 
note  to  Dovaston  v.  Payne,  volume  2,  page 
224,  say  that  the  riparian  owner  takes  to 
low-water  mark.  When  beach  may  consti- 
tute portion  of  the  inclosure  of  a  tract  of 
land,  f»ee  Harkins  v.  Nelson,  53  Cal.  316. 

Waters  as  boundaries:  See  27  Am.  St. 
Rep.  56-63,  note. 

Navigable  waters  enumerated:  See  Pol. 
Code.  sees.  2348,  2349.  The  common-law 
test  of  navigability  is  not  observed  in  this 
section.  Nor  is  it  followed  in  this  couotry 
generally.  The  word  "navigable"  is  used  in 
the  code  in  its  plain  meaning,  without  re- 
gard to  the  question  whether  the  tide  ebbs 
and  flows  therein  or  not,  and  includes  both 
classes  of  tidal  and  nontidal  waters.  Pro- 
vision is  here  made  expressly  for  the  bound- 
ing of  lands  upon  waters  in  fact  navigable, 
where  there  is  no  tide,  and  in  such  case 
the  owner  takes  to  the  edge  of  the  water 
at  its  lowest  mark.  For  an  interesting  dis- 
cussion of  the  test  of  "navigable"  waters 
in  this  country,  reviewing  the  decision  of 
our  courts,  see  the  note  to  Arnold  v.  Mundy, 
10  Am.  Dec.  385.  Grants  upon  navigable 
nontidal  waters  extend  to  their  margins: 
People  v.  Canal  Appraisers,  33  N.  Y.  468. 
Where  a  patent  describes  the  land  as  bound- 
ed by  a  river  which  is  navigable  iu  fact, 
the  title  does  not  include  an  island  situated 
in  the  river  opposite  the  mainland,  notwith- 
standing the  portion  of  the  river  between 
the  island  and  the  mainland  is  innavigable; 
Packer  v.  Bird,  71  Cal.  IW.  See,  also,  De 
Guyer  v.  Banning,  91  Cal.  400.  "Navigable 
streams"  are  such  as  have  been  declared 
navigable  by  the  legislature,  (fr  are  gener- 
ally navigable  in  fact  during  ordinary  stages 
of  water:  Card  well  v.  County  of  Sacra- 
mento, 79  Cal.  347.    See,  also,  People  ex  rel. 
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V.  Elk  River  Mill  etc.  Co.,  107  Cal.  221; 
48  Am.  St.  Rep.  125.  That  title  to  naviga- 
ble streams  and  the  shores  to  high-water 
mark  is  held  by  the  state,  see  Heckman  v. 
Swett,  99  Cal.  303.  They  are  public  high- 
ways: People  V,  Gold  Run  Ditch  etc.  Co., 
66  Cal.  138;  56  Am.  Rep.  80.  Title  to  lauds 
held  under  a  confirmed  Mexican  grant  ex- 
tends to  edge  of  navigable  stream:  Packer 
V.  Bird,  71  Cal.  134. 

Upon  the  admission  of  California  into  the 
Union,  the  state  became  vested  with  all  the 
rights,  sovereignty,  and  jurisdiction  in  and 
over  the  navigable  waters,  and  the  soils  un- 
der them,  which  were  possessed  by  the  or- 
iginal states  after  the  adoption  of  the  con- 
stitution of  the  United  States:  Lux  v.  Hag- 
gin,  69  Cal.  255.  But  the  United  States  i» 
the  owner  of  all  innavigable  streams  oil 
the  public  lands  of  the  United  States  with- 
in the  borders  of  the  state,  including  their 
banks  and  beds:  Lux  v.  Haggin,  69  Cal.  255. 
And  a  grant  of  public  land  of  the  United 
States  carries  with  it  the  common-law  rights 
to  an  innavigable  stream  thereon,  unless 
the  waters  are  expressly  or  impliedly  re- 
served by  the  terms  of  the  patent,  or  of  the 
statute  granting  the  land,  or  unless  they  are 
reserved  by  the  Congressional  legislation  au- 
thorizing the  patent  or  other  muniment  of 
tkle:  Lux  v.  Haggin,  69  Cal.  255. 

Bight  of  access  to  water.— An  owner  of 
land,  the  boundary  of  which  forms  a  part 
of  the  waterfront  of  the  city  of  Beuida, 
has  a  vested  right  of  free  access  to  the 
navigable  waters  of  the  Straits  of  C^r- 
quinez,  of  which  he  cannot  be  deprived 
without  compensation:  Shirley  v.  Bishop,  67 
Cal.  543. 

Lands  bordered  on  nou-navigable  waters 
extend  to  the  center  thereof:  Hicks  v.  Cole- 
man, 25  Cal.  122;  85  Am.  Dec.  103;  Irwin 
V.  Towne,  42  Cal.  326;  Ball  v.  Slack,  90 
Am.  Dec.  278;  2  Whart.  508;  Luce  v.  Cariey, 
24  Wend.  451;  35  Am.  Dec.  637;  Seneca 
Nation  v.  Knight,  23  N.  Y.  500;  Cold  Spring 
Iron  Works  v.  Tolland,  9  Cush.  496;  People 
V.  Law,  34  Barb.  501.  But,  as  intimated  in 
the  above  section,  a  different  result  may  be 
occasioned  if  the 'language  of  the  deed  indi- 
cate that  the  land  should  exclude  the 
stream:  Mott  v.  Mott,  68  N.  Y.  253;  Ex 
parte  Jennings,  6  Cow.  518;  16  Am.  Dec. 
447. 

There  Is  nothing  in  the  nature  of  a  marsh 
to  render  it  impossible  for  it  to  constitute 
a  well-defined  boundary  of  a  tract  of  land: 
Brumagim  v.  Bradshaw,  39  Cal.  43. 

Submerged  lands,  title  to:  See  53  Am. 
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St.  Rep.  280-300,  note;  68  Am.  St.  Rep.  693- 
695,  Dote. 

Havigable  waters,  rights  of  riparian 
owners  in,  and  in  lauds  thereunder:  See  10 
Am.  St.  Rep.  226-233,  note. 


High- water  mark  defined:  See  Dow  y. 
Electric  Co..  eO  N.  H.  498;  76  Am.  St.  Rep. 
ISO;  In  re  Minnetonka  Lake  Improvement^ 
50  Minn.  513;  45  Aul  St.  Rep.  494. 


831.  Bonndaries  by  ways. 

Sec.  831.    An  owner  of  land  bounded  by  a  road  or  street  is  presumed  to  own 
to  the  center  of  the  way,  but  the  contrary  may  be  shown. 


A  stream  innavigable  or  navigable  in 
fact,  but  in  which  the  tide  ebbs  and  flows, 
is  a  tide  water:  Wright  v.  Seymour,  60  Cal. 
122,  where  the  English  and  American  canes 
are  discussed;  Heckman  v.  Swett,  00  Cal. 
303. 

Bounding  on  street.— Laud  described  in 
a  deed  as  bounded  on  a  highway  or  street 
will  be  considered  as  extending  to  the  cen- 
ter of  the  street,  unless  it  clearly  appears 
that  it  was  intended  to  make  the  side  line 
of  the  street  a  boundary  iustead  of  the 
center.:  Moody  v.  Palmer,  60  Cal.  31;  Web- 
ber V.  California  etc.  R.  R.  Co.,  51  Cal.  425; 
Kittle  V.  Pfeiffer,  22  Cal.  484;  Fraser  v. 
Ott^  95  Cal.  661;  Weyl  v.  Sonoma  Valley  R. 


R.  Co.,  GO  Cal.  202;  Watkins  v.  Lynch,  71 
Cal.  21.  Thus,  where  laud  is  described  aa 
running  to  a  certain  street,  it  runs  to  the 
ceuter  line:  Kittle  v.  Pfeiffer,  22  Cal.  484. 
So,  when  bounded  **by,"  "along,"  or  "upon**^ 
a  highway:  Webber  v.  California  etc.  R.  R. 
Co.,  51  Cal.  425;  Mott  v.  Mott,  68  N.  Y.  246. 
Bounding  a  lot  in  a  city  by  the  easterly 
line  of  a  street  excludes  any  laud  iu  the 
street:  Severy  v.  Central  Pac.  R.  R.  Co..  51 
Cal.  104. 

See  post,  same  principle,  sec.  1112. 

Wliere  a  boundary  is  located  is  a  question 
of  fact:  White  v.  Spreckels,  75  Cal.  610; 
Stoll  V.  Beecher,  04  Cal.  1;  Heinleu  v.  Hell- 
bron,  07  Cal.  101. 


832.  Lateral  and  subjacent  support,  right  of  owner  to  excavate. 

Sec.  832.  Each  coterminous  owner  is  entitled  to  the  lateral  and  subjacent 
support  which  his  land  in  its  natural  condition  receives  from  the  adjoining 
land.  Such  owner  is  also  entitled  to  such  support  for  his  land  when  improved^ 
subject  to  the  right  of  the  owner  of  the  adjoining  land  to  make  proper  and  usual 
excavations  on  the  same  for  purposes  of  construction^  on  using  ordinary  care 
and  skill,  and  giving  previous  reasonable  notice  to  the  other  of  his  intention  to 
make  such  excavation.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  eifect  July  1,  1901.] 

Lateral  support.— In  Aston  v.  Nolan,  63 
Cal.  260,  this  section  was  considered,  and 
the  cf  rt,  per  McKinstry,  J.,  said:  "Since 
the  enactment  of  the  section  of  the  code,  the 
rights  and  duties  of  adjoining  proprietors — 
with  reference  to  the  matter  iu  hand  [i.  e., 
excavating] — are  substantially  the  same  as 
they  were  before,  provided  notice  is  given 
by  the  party  intending  to  excavate."  **By 
the  giving  of  the  notice  the  coterminous 
proprietors  are  relegated  to  their  commou- 
law  rights  aud  duties.  Their  duties  are 
correlative.  The  object  of  the  notice  is  that 
the  owner  of  the  building  may  have  his 
attention  called  to  the  work,  and,  if  neces- 
sary, shore  up  his  wall  or  strengthen  his 
foundation."  In  that  case  the  common  law 
on  the  subject  is  clearly  stated,,  and  the 
full  effect  of  the  above  section  discussed. 
See,  also.  Green  t.  Berge,  105  Cal.  52;  45 
Am.  St.  Rep.  25. 

The  doctrine  of  lateral  support  does  not 
apply  to  hydraulic  mines:  Heudricks  v. 
Spring  Valley  etc.  Co..  60  Cal.  100. 

The  uotice  does  not  impose  a  legal  duty 
upon  the  adjacent  land  owner  to  protect 


his  land:  First  Nat.  Bank  of  San  Francisco 
V.  Villegra,  02  Cal.  06;  Conboy  v.  Dickin- 
son, 02  Cal.  600.  The  uotice  of  a  defend- 
ant of  an  iuteution  to  excavate  his  lot  ad- 
joining the  plaintiff*s  to  a  depth  below  the 
foundation  of  the  latter's  house  is  uotice  of 
an  intention  to  excavate  not  only  adjoining 
the  house  but  to  excavate  generally,  and 
the  foundation  is  referred  to  as  indicating 
the  depth  of  the  proposed  excavations:  Nip- 
pert  V.  Warneke,  128  Cal.  501. 

As  to  what  are  "reasonable  precautious," 
see  Conboy  v.  Dickinson,  02  Cal.  600. 

This  section  does  not  enlarge  the  right  of 
lateral  support  as  given  by  the  common 
law,  which  only  protected  the  land  in  a 
state  of  nature,  aud  not  against  loss  from 
the  weight  of  a  building  thereon:  Sullivan 
V.  Zeiner,  08  Cal.  346.  So  the  owner  of  a 
house  aud  land  upon  which  it  is  situated 
cauuot  acquire  a  prescriptive  right  to  the 
support  of  his  building:  Sullivan  v.  Zeiner, 
08  Cal.  340. 

Easement  of  lateral  support:  See  20 
Am.  Rep.  300-401,  note;  7  Am.  Dec.  63,  64, 
note;  66  Am.  Dec.  647-651,  note. 
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833.  Trees  whose  tnmks  are  wholly  on  land  of  one. 

Sec.  833.    Trees  whose  trunks  stand  wholly  upon  the  land  of  one  owner 

belong  exclusively  to  him,  although  their  roots  grow  into  the  land  of  another. 

Trees  on  or  near  boundary  lines,  and  rights    of    the    adjoining    proprietors:  See 
note,  81  Am.  Dec.  330,  331. 

834.  line  trees. 

Sec.  834.    Trees  whose  trunks  stand  partly  on  the  land  of  two  or  more  coter- 
minous owners  belong  to  them  in  common. 
See  Dubois  v.  Beaver,  25  N.  Y.  123;  82  Am.  Dec.  326. 

CHAPTER  IL 

OBLIGATIONS  OF  OWNERS. 

Sec.  840.  Duties  of  tenant  for  life. 

Sec.  841.  Monuments  and  fences. 

Sec.  842.  Liability  of  associates  in  the  use  of  a  ditch  or  flame* 

Sec.  843.  Action  for  contribution  to  expenses. 

840.  Duties  of  tenant  for  life. 

Sec.  840.  The  owner  of  a  life  estate  must  keep  the  buildings  and  fences  in 
repair  from  ordinary  waste,  and  must  pay  the  taxes  and  other  annual  charges, 
and  a  just  proportion  of  extraordinary  assessments  benefiting  the  whole  inheri- 
tance. 


charges'*:  See  Mosely  v.  Marshall,  27  Barb. 
42;  as  interest  upon  encumbrances.  See, 
also,  upon  such  charges:  Bamnm  y.  Bar- 
uum,  43  Md.  251;  Cogswell  ▼.  Cogswell, 
1  Humph.  498.  The  tenant  mnst  also  con- 
tribute to  the  cost  of  making  permanent 
improvements:  Still  well  v.  Don^ty,  2 
Bradf.  311;  Fleet  v.  Borland,  11  How.  Pr. 
488;  Estate  of  Miller,  1  Tuck.  346;  Gun- 
ning T.  Carman,  3  Redf.  €9;  Plymptou  t. 
Boston,  106  Mass.  547;  Hitner  v.  Ege,  23 
Pa.  St  305.  See  a  valuable  note  in  Shars- 
wood  &  Budd's  Leading  Cases  on  Keal 
Property,  194  et  seq. 

Bights  of  tenants  for  life:  See  sec  818, 
ante. 

Decree  declaring^  life  estate  termi- 
nated: Code  Civ.  Proc.,  sec.  1723. 


Duties  of  Ufe  tenant—The  tenant  for 
life  must  keep  the  premises  in  repair: 
Brough  V.  Higgins,  2  Gratt  408;  Cochran  v. 
Cochran,  2  Desaus.  521;  Kearney  v.  Kear- 
ney, 17  N.  J.  Eq.  59,  504;  In  re  Mary  E. 
Steele,  19  N.  J.  Eq.  120;  Wilson  v.  Ed- 
monds, 24  N.  H.  517;  Sarles  v.  Sarles,  3 
Sand.  Ch.  601-607;  but  is  not  bound  to  ex- 
pend extraordinary  sums:  Wilson  v.  Ed- 
monds, 24  N.  H.  517;  Brooks  v.  Brooks,  12 
8.  C.  422;  nor  to  rebuild  buildings  destroyed 
by  the  act  of  God :  Brooks  v.  Brooks,  12  8.  C. 
422.  He  must  also  pay  the  ordinary  taxes: 
Vamey  v.  Stevens,  22  Me.  331;  Patrick  v. 
Sherwood,  4  Blatchf.  112;  Johnson  v.  Smith, 
5  Bush,  102;  Fleet  v.  Borland.  11  How.  Pr. 
489;  Graham  v.  Dunnigau,  2  Bosw.  516; 
Fox     V.     Long,     8     Bush,     551.    "Annual 

841.  Monuments  and  fences. 

Sec.  841.    Cotenninons  owners  are  mutually  bound  equally  to  maintain: 

1.  The  boundaries  and  monuments  between  them; 

2.  The  fences  between  them^  unless  one  of  them  chooses  to  let  his  land  lie 
without  fencing;  in  which  case,  if  he  afterward  incloses  it,  he  must  refund  to 
the  other  a  just  proportion  of  the  value,  at  that  time,  of  any  division  fence 
made  by  the  latter. 

Ryan  v.  Rochester  etc.  R.  R.  Co.,  9  How. 
Pr.  468":  Commissioners'  note.  Where  one 
of  the  coterminous  owners  pulls  down  a 
party-wall  and  rebuilds  it  anew,  the  ad- 
joining owner  is  not  bound  to  contribute  to 
building  the  new  wall  higher  than  the  old 
nor  of  more  costly  material:  Camirt>eU  v. 
Mesier,  8  Am.  Dec.  570. 

Where  the  second  subdivision  of  this  sec- 
tion would  conflict  with  an  act  relative  to 


In  a  'number  of  the  counties  there  are 
special  laws  concerning  division  and  parti- 
tion fences;  and  in  so  far  as  they  are  in 
force  they  modify  the  above  provisions. 
These  acts  will  be  found  referred  to  in  the 
Statutes  in  Force,  in  the  fourth  volume  of 
this  work,  under  the  titles  of  the  respective 
counties. 

'*But  such  owners  owe  this  duty  to  each 
other  only,  and  not  to  the  public  generally: 
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lawful  feuces  contiDned  in  force  by  the 
codes,  if  it  shonld  be  eiyen  a  general  cou- 
stmction,  the  coart  will  confine  the  opern- 
tion  of  this  section  to  those  counties  not 
enumerated  in  the  act  continued  in  force: 
Gouxales  t.  Wasson,  51  Gal.  296. 

Confuaion  of  bomidarieB,  jurisdiction  of 
equity  in  cases  of:  Beatty  t.  Dixon,  56  Cal. 
619. 

Parties  may  adjust  boundaries.— When 
the  lines  of  two  adjoining  owners  orerlap, 
and  the  conflict  is  one  which  cannot  be  de- 
termined without  judicial  inyestigation,  the 
parties  may  adjust  the  boundaries  between 
themselTes,  and  it  is  not  necessary  in  such 
case  that  there  shall  be  an  actual  dispute 
as  a  basis  for  an  agreed  boundary  line: 
Silrarer  v.  Hansen,  77  Cal.  579.  When  a 
boundary  is  agreed  upon  between  the  par- 
ties, and  a  partition  fence  erected  and 
maintained  thereon,  such  an  agreement  is 


valid:  Silvarer  v.  Hansen,  77  Cal.  579.    See 
White  V.  Spreckels.  75  Cal.  «>10. 

Estoppel  to  dispute  boundary.— Where 
coterminous  proprietors  of  land  in  good 
faith  agree  upon,  fix,  and  establish  a  bound- 
ary line  between  their  respective  tracts,  in 
which  they  acquiesce,  and  under  which 
they  occupy  for  a  period  equal  to  that  fixed 
by  the  statute  of  limitations,  the  line  as 
thus  established  is  binding  upon  them  and 
those  holding  under  them,  or  either  of  them: 
White  V.  Spreckels,  75  Cal.  610.  See,  also. 
Cavanaugh  v.  Jackson,  91  Cal.  580;  Burris 
V.  Pitch,  76  Cal.  395;  Helm  v.  Wilson.  89 
Cal.  593.  Where  the  division  fence  is  erect- 
ed for  temporary  convenience  by  one  of 
two  adjoining  owners,  with  no  agreement 
or  intention  that  it  shall  be  permanent, 
there  is  no  acquiescence  by  the  other  own- 
er in  such  fence  as  the  division  fence:  Sharp 
V.  Blankenship,  79  Cal.  411.  See  Garthe  ▼. 
Hart,  73  Cal.  541. 


842.  Liability  of  associates  in  the  use  of  a  ditch  or  flume. 

Sec.  842.  When  two  or  more  persons  are  associated  by  agreement  in  the  use 
of  a  ditch^  flume,  pipe-line  or  other  conduit  for  the  conyeyance  of  water,  or 
who  are  using  such  ditch,  flume,  pipe-line  or  other  conduit,  or  any  part 
thereof,  for  the  irrigation  of  land  or  for  any  other  lawful  purpose,  to  the  con- 
struction of  which  they  or  their  grantors  have  contributed,  he  is  liable  to  the 
others  for  the  reasonable  expenses  of  maintaining  and  repairing  the  same,  and 
of  distributing  such  water  in  proportion  to  the  share  to  which  he  is  entitled 
in  the  use  of  the  water.  [Commissioners'  Amendment,  approTcd  March  16, 
1901;  took  effect  July  1,  1901.] 

This  section  and  section  843  are  a  codi-  that  statute,  say  the  commissioners,  "is  not 

ficatiou  of  the  statute  of  1880  (Stats.  1889,  codified,  for  the  reason  that  any  matter  in 

p.  202),  relating  to  the  protection  of  own-  it  which  should  be  retained  is  fully  covered 

era   of   ditches   and   flumes.    Section   3   of  by  the  general  rules  of  law." 

843.  Actions  for  contribution  to  expenses. 

Sec.  843.  If  any  one  of  them  neglects,  after  demand  in  writing,  to  pay  his 
proportion  of  such  expenses,  he  is  liable  therefor  in  an  action  for  contribution, 
and  in  any  judgment  obtained  against  him  interest  from  the  time  of  such  de- 
mand must  b^  included.  The  action  authorized  by  this  section  must  be  brought 
by  any  or  jail  of  the  parties  who  have  contributed  more  than  his  or  their  just 
proportion  of  such  expenses,  and  may  be  joint  or  several,  and  therein  plaintiff 
may  recover  as  costs,  reasonable  counsel  fees,  to  be  fixed  by  the  court.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  preceding  section. 

TITLE  IV. 

USES  AND  TRUSTS. 

Sec.  S47.  What  uses  and  trusts  may  exist. 

Sec.  848.  Right  to  possession  of  land  creates  legal  ownership.    [Repealed.] 

Sec.  849.  Certain  trusts  unaffected.    [Repealed.] 

Sec.  850.  Trustees  of  estate  for  use  of  another  take  no  interest.    [Repealed.] 

Sec.  851.  Preceding  sections  qualified.    [Repealed.] 

Sec.  852.    Trust  to  be  in  wriling. 
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Sec.  853.  Resulting  tniet,  when  presumed. 

Sec.  854.  Rights  of  creditors.    [Repealed.] 

Sec.  jS55.  Section  853  qualified.    [Repealed.] 

Sec.  856.  Purchasers  protected. 

Sec.  857.  Express  trusts,  for  what  purposes  created. 

Sec.  858.  Powers,  when  deemed  part  of  the  security. 

Sec.  859.  Profits  of  land  liable  to  creditors  In  certain  cases. 

Sec.  860.  Powers,  execution  of. 

Sec.  861.  Creation  of  certain  powers  not   prohibited.    [Repealed.! 

Sec.  862.  And  laud,  etc.,  to  descend  to  persons  entitled.    [Repealed.] 

Sec.  863.  Trustees  of  express  trusts  to  have  whole  estate. 

Sec.  864.  Author  of  trust  may  devise,  etc. 

Sec.  865.  Title  of  grantor  of  trust  property. 

Sec.  866.  Interests  remaining  in  grantor  of  express  trust. 

Sec.  867.  Beneficiary  may  be  restrained  from  disposing  of  interest. 

Sec.  868.  Transfer  by  such  beneficiary  forbidden.    [Repealed.] 

Sec.  860.  Express  trust,  when  deemed  absolute  grant  in  favor  of    purchasers  from 

trustees. 

Sec.  870.  Certain  sales,  etc.,  by  trustees,   void. 

Sec.  871.    When  estate  of  trustee  to  cease. 

•  • 

847.  What  uses  and  trusts  may  exist. 

Sec.  J847.    Uses  and  trusts  in  relation  to  real  property  are  those  only  which 

are  specified  in  this  title. 

Cliaritable  uses.— This  section  does  not  Trusts  in  general:  Sees.  2215-2221.  post 
prevent  the  creation  of  permanent  trusts  Trusts  for  third  persons:  Sees.  2250- 
for  charitable  uses;  it  is  applicable  only  to      2280    post 

S?.''%*T*'"  ^*K,*  °'  "«rrl7'«^  ^a!:        Charitable    trust,    for   r«llgioiis  pur- 
457,  481;  In  re  Robinson,  63  Cal.  020.    As      -.«-^.  o^^  <«  a«,   o^.  tj«„   -ho  foi    ^^fL 

to  ihe  statute  of  uses  in  this    state,   see  ^^   ^^^  ^  ^f '  ®*-  ^^P'  l^^-^^l,  note. 

Chandler  v.  Chandler,  55  Cal.  267.    For  re-  ^  Certainty  and  unity  required  in  char- 

striction  on  power  of  devise  to  charitable  Jtable  trusts  :  See  W  Am.  St.  Rep.  756- 

uses,  see  post,  sec.  1313.  .  "^^^  note. 

Bules  as  to  suspending  power  of  alien-  Bequest  for  superstitious  or  religious 

atlon:  Sees.  715,  716,  771,  ante.  uses,  when  valid:    See  39  Am.  Rep.  738- 

Trusts    for    accumulation  of    Income:  741,  746-750,  note. 
Sees.  722-726,  ante. 

848-861.  Bight  to  possession  of  land — Trustees  taking  no  interest. 

[Sections  84:8,  849,  850,  and  851   were  repealed  by  act  approved  March  30, 
1874;  Amendmenta  1873-74,  221;  took  effect  July  1,  1874.] 

852.  Trust  to  be  in  writing. 

Sec.  852.    No  trust  in  relation  to  real  property  is  valid  unless  created  or  de- 
clared: 

1.  By  a  >vritten  instrument,  subscribed  by  the  trustee,  or  by  his  agent  thereto 
authorized  by  writing; 

2.  By  the  instrument  under  which  the  trustee  claims  the  estate  affected;  or, 

3.  By  operation  of  law. 

Doran  v.  Dorau,  09  Cal.  311.           v  aB  prescribed  by  sections  2221  and  2222:  See 

Creation   of  trust.— This   section  distin-  Estate  of  Hinckley,  58  Cal.  483. 

Suishes  between  express  and  implied  or  re-  The  verified  answer  in  an  action  which 

suiting  trusts,  the  latter  being  such  as  ex-  contains    a    declaration    of   the    defendant 

Ist  "by  operation  of  law/*  and  the  former  that  the  real  property  in  controversy  was 

such  as  are  created  or  declared  by  instru-  conineyed  to  him  In  trust  for  certain  pur- 

meut  in  writing:    Estate  of    Hinckley,  58  poses  is  a  sufficient  declaration  in  writing 

Cal.  483.     Trusts  relating  to  personal  prop-  to  satisfy  the  requirements  of  this  sectiou: 

erty  may  be  established  by  words  or  acts  Garnsey  v.  Ootliard,  90    Cal.  003.    But  a 

28C 


TiUe  IV.] 


Uses  and  Trusts. 


§853 


"written  statemeDt  of  account  given  by  the 
jrrautee  to  the  widow  of  tbe  graator,  show- 
ing the  amounts  received  by  the  grantee  as 
reiit,  and  expenditures  out  of  rent,  and 
some  payments  to  the  grantor,  does  not  con- 
stitute a  written  declaration  of  a  trust  in 
the  land  conveyed:  Hasshagen  v.  Hasshagen, 
80  Cal.  514;  uor  does  the  evidence  of  the 
grantee  taken  down  in  writing  long  after 
•GODveyauce,  admitting  a  verbal  agreement 
to  reconvey  upon  condition  of  payment  of 
iudebtedness,  constitute  such  a  declaration: 
Hasshagen  v.  Hasshagen,  80  Cal.  514.  Ex- 
press trust  in  lands  cannot  be  established 
by  parol  evidence:  Smith  v.  Mason  122  Cal. 
426,  and  cases  cited. 

Trust  for  the  benefit  of  third  person, 
how  created:  Sees.  2259-2289. 

Kesulting  trust  established  by  parol. 
The  facts  constituting  an  implied  trust  may 
be  proved  by  parol  testimony:  Millard  v. 
Hathaway,  27  Cal.  119;  Bayles  v.  Baxter, 


22  Cal.  575;  Walton  v.  Karnes.  07  Cal.  255. 
See  note  to  sec.  853,  resulting  trusts.  The 
fact  that  the  one  in  whose  name  the  deed 
was  made  verbally  agreed  to  convey  the 
land  upon  demand  to  the  person  paying  the 
consideration  does  not  make  the  trust  ex- 
press, so  as  to  prevent  the  introduction  of 
parol  evidence  to  prove  it:  Bayles  v.  Bax- 
ter, 22  Cal.  575. 

The  evidence  must  clearly  establish  the 
fact  that  the  money  was  paid  by  the  alleged 
beneficiary:  Millard  v.  Hathaway,  27  Cal. 
119;  McCreary  v.  Casey,  50  CaU  349;  Agri- 
cultural Assn.  V.  Brewster,  51  Tex.  257; 
Frederick  v.  Haas,  5  Nev.  389;  Lee  v. 
Browder,  51  Ala.  288;  Smith  v.  Patton.  12 
Va.  541.  See,  also,  Woodside  v.  Hewel,  109 
Cal.  481  (portion  of  the  consideration  paid 
by  alleged  beneficiary  must  be  clearly 
proved). 

ConstructlTe  trusts:  See  post,  sees. 
2223.  2224. 


^853.  Besulting^  tmst,  when  presumed. 

Sec.  853.    When  a  transfer  of  real  property  is  maae  to  one  person^  and  the 
-consideration  therefor  is  paid  by  or  for  another,  a  trust  is  presumed  to  result  in 
favor  of  the  person  hy  or  for  whom  such  payment  is  made.     [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  221;  took  effect  July  1,  1874.] 
A  trust  results  in  favor  of  tlie  person  by      child.    Such  purchase  is  prima  facie  an  ad- 


-or  for  whom  the  consideration  is  paid, 
where  real  property  is  transferred  to  an- 
other: Osborne  v.  Endicott,  6  Cal.  148;  65 
.^m.  Dec.  498;  Hidden  v.  Jordan,  21  Cal.  92; 
Hayles  v.  Baxter,  22  Cal.  575;  Simsou  v. 
Eckstein,  22  Cal.  580;  Millard  v.  Hathaway, 
-27  Cal.  119;  Bind  worth  v.  Lake,  33  Cal.  255; 
Currey  v.  Allen,  34  Cal.  254;  Dikeman  v. 
Norrie.  86  Cal.  94;  Case  v.  Codding,  38  Cal. 
191;  Wasley  v.  Foreman,  38  Cal.  90;  Davis 
T.  Baugh,  59  Cal.  5G8;  Hutchinson  v.  Hutch- 
inson, 50  Cal.  313;  Boskowitz  v.  Davis,  12 
Ney-  446;  see  2  Pomeroy*s  Equity  Juris- 
prudence, sec.  1030  et  seq.  See,  also,  Som- 
e-rs  V.  Overhulser,  07  Cal.  237;  Breeze  v. 
Brooks,  71  Cal.  169;  Thomas  v.  Jameson, 
77  Cal.  91;  Weygant  v.  Bartlett,  102  Cal. 
224;  Woodard  v.  Wright,  82  Cal.  202; 
Broder  v.  Conklin,  77  Cal.  330;  Riley  v. 
Martinelli,  97  Cal.  575;  33  Am.  St.  Rep. 
209.  It  makes  no  diflference  whether  the 
consideration  is  money  or  other  prop- 
erty: Curry  v.  Allen,  34  Cal.  254;  Rob- 
■erts  V.  Haley,  66  Cal.  397.  Where  one 
pays  but  part  of  the  consideration  money, 
a  trust  pro  tanto  arises:  Case  v.  Codding, 
38  Cal.  191;  Hidden  v.  Jordan,  21  Cal.  92. 
See,  also,  Polk  v.  Boggs,  122  Cal.  114;  Som- 
ers  V.  Overhulser,  67  Cal.  237;  Thomas  v. 
Jameson,  77  Cal.  91;  Fulton  v.  Jauseu,  99 
Cal.  587;  Roberts  v.  Haley,  65  Cal.  397; 
Murphy  v.  Gayton.  113  Cal.  153.  This 
trust  which  the  law  implies  is  n^t  destroyed 
\}j  a  stipulation  in  writing  to  repay  the 
consideration  money:  Millard  v.  Hathaway, 
27   Ctal.   119. 

The  above  principles  do  not  apply  to  a 
purchase  by  a  father  in  the  name  of  his 


vancement:  Russ  v.  Mebius,  16  Cal.  173. 

The  party  claiming  as  a  resulting  trustee 
by  reason  of  the  payment  of  the  consid- 
eration must  show  that  the  money  was  paid 
before  or  at  the  time  of  the  execution  of 
the  conveyance:  Case  v.  Codding,  36  C^l. 
191;  Roberts  v.  Ware,  40  Cal.  634.  And  he 
must  clearly  prove  that  the  money  belonged 
to  him;  if  the  testimony  is  merely  parol,  it 
will  be  received  with  much  caution:  Millard 
V.  Hathaway,  27  Cal.  119. 

When  real  estate  is  purchased,  and  on< 
party  pays  the  purchase  price  and  anothei 
takes  the  title,  the  money  paid  for  the  pur- 
chase price  being  advanced  by  the  latter 
to  the  former  as  a  loan,  a  resulting  trust 
arises  in  favor  of  the  former,  and  the  latter 
holds  the  title  as  his  trustee:  Hellman  v. 
Messmer,  75  Cal.  166;  Thomas  v.  Jameson; 
77  Cal.  91;  Woodard  v.  Wright,  82  Cal.  202. 
Compare  Perry  v.  Ross,  104  PaL  15;  43 
Am.  St.  Rep.  66;  Say  ward  v.  Houghton, 
119  Cal.  645. 

No  implied  trust  is  created  in  favor  of  a 
person  advancing  the  consideration  for  the 
purchase  of  land,  the  deed  of  which  is  taken 
in  the  name  of  another,  when  the  person 
making  the  advance  takes  from  the  gran- 
tee a  deed  creating  an  express  trust  in  the 
laud  as  security  for  the  advancement: 
Tripp  V.  Duaue,  74  Cal.  85.  The  presump- 
tion of  a  resulting  trust  may  be  rebutted 
by  evidence  showing  a  different  intention: 
Tryon  v.  Huntoon,  67  Cal.  325. 

A  payment  of  part  of  the  purchase  price 
of  land  carries  with  it  by  resulting  trust  a 
proportionate  equitable  estate  in  the  laud, 
which  may  be  enforced  against  a  subsequent 
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purchaser  of  the  legal  title  uuder  execu-        Besulting    trust,     when    eidsts    and 

tion,  with  notice  of  the  equity:  South  Sau  effect  of:  See  51  Am.  Dec.  751-760,  note. 
Bernardino    Co.   y.   Sau    Bernardino    Nat.         »««^tlng  trust  in  favor  of  principal 
Bank,  127  Cal.  24o. 


where  land  purchased  by  agent:  See  9  Am. 
St.  Rep.  530,  note. 


864,  855.  Bights  of  creditors. 

[Sections  854  and  855  were  repealed  by  act  approved  March  30,  1874;  Amend- 
ments 1873-74,  221;  took  effect  July  1,  1874.] 

As  to  validity  of  resulting  trust  against  creditors  of  trustee:  See  Breeze  t.  Brooks, 
71  Cal.  169;  97  Cal.  72. 

856.  Purchasers  protected. 

Sec.  856.  No  implied  or  resulting  trust  can  prejudice  the  rights  of  a  pur- 
chaser or  encumbrancer  of  real  property  for  value  and  without  notice  of  the 
trust. 


Bona  fide  purcdiaser,  to  take  land  dis- 
charged of  the  trust,  must  haire  been  ig- 
norant of  all  of  the  facts  constituting  the 
fraud,  not  only  at  the  time  of  the  pur- 
chase, but  when  he  paid  the  purchase 
money:  Scott  v.  Umbarger,  41  Cal.  410. 
See  generally  that  to  protect  one  as  a  bona 
fide  purchaser  he  must  not  have  notice  of 
the  prior  equity,  when  he  paid  the  purchase 
money:  Bleight  v.  Banks,  17  Am.  Dec.  157. 
General  creditors  of  a  deceased  trustee  of  a 
resulting  trust  are  not  protected  merely  be- 
cause they  may  have  advanced  money  in 
part  on  his  credit  as  a  holder  of  the  prop- 
erty which  stood  in  his  name:  Murphy  v. 
Clayton,  113  Cal.  153.  If  the  purchaser  has 
knowledge  of  the  trust,  he  occupies  the 
same  position  as  the  original  trustee:  Price 
v.  Reeves,  38  Cal.  457;  Everston  v.  May- 
hew,  65  Cal.  1€8;  and  equity  will  enforce 
the  trust  the  same  as  against  the  original 
trustee:  Lathrop  v.  Bampton,  31    Cal.    17; 


80  Am.  Dec.  141.  That  the  purchaser  mujt 
have  parted  with  value,  see  Davis  v.  Baugh* 
59  Cal.  568.  See  the  note  to  section  866,  up- 
on the  effect  of  a  purchase  from  a  trustee 
not  empowered  to  sell;  see,  also,  8e*c.  2243. 
See,  further,  Nidever  v.  Ayers,  83  Cal.  39. 
As  to  burden  of  proof  on  question  of  bona 
fide  purchaser,  see  Wyrick  v.  Week,  C8  CaL 
8;  Wamock  v.  Hariow,  06  Oal.  298. 

Bona  fide  purchasers  generally:  See 
sec.  1214,  and  note. 

Mechanics'  lienholders.—Where  laborers 
are  ignorant  of  the  existence  of  a  contract 
to  work  a  mine  belonging  to  an  estate  signed 
by  the  executor,  as  such,  and  the  title  to 
the  mine  stands  on  the  records  in  his  in- 
dividual name,  as  an  implied  or  resulting 
trust  for  an  estate  which  he  is  adminis- 
tering in  another  county,  they  are  protected 
in  their  lien  for  work  done  in  actual  ignor- 
ance of  the  rights  of  the  estate:  Chappius 
V.  Blaukman,  128  Cal.  362. 


867.  Express  trusts^  for  what  purposes  created. 

Sec.  857.    Express  trusts  may  be  created  for  any  of  the  following  purposes: 

1.  To  sell  real  property,  and  apply  or  dispose  of  the  proceeds  in  accordance 
with  the  instrument  creating  the  trust ; 

2.  To  mortgage  or  lease  real  property  for  the  benefit  of  annuitants  or  other 
legatees,  or  beneficiaries,  or  for  the  purpose  of  satisfying  any  charge  thereon; 

3.  To  receive  the  rents  and  profits  of  real  property,  and  pay  them  to  or  apply 
them  to  the  use  of  any  person,  whether  ascertained  at  the  time  of  the  creation 
of  the  trust  or  not,  for  himself  or  for  his  family,  during  the  life  of  such  person, 
or  for  any  shorter  term,  subject  to  the  rules  of  title  II  of  this  part;  or, 

4.  To  receive  the  rents  and  profits  of  real  property,  and  to  accumulate  the 
same  for  the  purposes  and  within  the  limits  prescribed  by  sections  seven  hundred 
and  twenty-two  to  seven  hundred  and  twenty-six,  both  inclusive.  [Commis- 
sioners* Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Amendment  of  1901.— "Adding  in  sub-  to  seven  hundred  and  twenty-six,  both  in- 

division  two  the  words  *or  beneficiaries*  and  elusive' :  See   Estate   of   Hinckley,    58   Cal. 

striking  out  in  subdivision  four  the  words  457,   481":   Commissioners'   note. 

*the  same  title,'  and  iuserting  in  place  there-  Express  trusts.— Subd.  1.  To  sell  realty 

of  'sections  seven  hundred  and  twenty-two  and  dispose  of  the  proceeds. — ^As  examples 
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of  tniisfers  by  a  debtor  iu  trust  to  sell  for 
■the  benefit  of  the  creditors  generally,  see 
Handley  v.  Pfister,  30  Cal.  383;  Learned  v. 
Wilton,  40  Cal.  349;  Thompson  v.  McKay, 
41  Cal.  221,  230;  Tyler  v.  Granger,  48  Cal. 
250;  Oschwend  v.  Estes,  51  Cal.  134;  Sharp 
T.  Goodwin,  51  Cal.  210;  and  for  the  benefit 
of  legatees,  see  Estate  of  Delaney,  40  Cal. 
76,  86;  Anguisola  t.  Amas.  51  Cal.  435,  438; 
and  for  examples  of  '^trust  deeds,"  see  Koch 
V.  BriRgs,  14  Cal.  256;  73  Am.  Dec.  651; 
Grant  v.  Burr,  54  Cal.  206;  Bateman  v.  Burr, 
57  Cal.  480.  If  A  conveys  to  B  a  tract  of 
land  to  be  reconveyed,  he  thereby  creates 
an  express  trnst  which  B  may  accept  by 
accepting  the  deed:  Hearst  v.  Pujol,  44  Cal. 
230.  Validity  and  construction  of  convey- 
ance to  trustee  to  sell  and  convey  the  trust 
funds  with  the  approval  of  the  cestui  que 
trust:  Tyler  v.  Granger.  48  Cal.  250;  see 
2  Pomeroy's  Equity  Jurisprudence,  sec.  1004. 

Trust  to  sell  and  distribute  the  proceeds 
of  real  property,  after  the  death  of  the 
grantor  is  for  a  legal  purpose:  Nichols  v. 
EmcTT,  100  Cal.  323,  330;  50  Am.  St.  Rep. 
43.  See  sec.  715,  ante.  For  provisions  in  a 
will  construed  not  to  constitute  a  trust  in 
the  execution  for  the  payment  of  legacies, 
see  Bennalack  v.  Richards,  116  Cal.  405. 

Subd.  2.*  To  mortgage  or  lease  prop- 
erty: Lang  V.  Ropke,  5  Sand.  363.  It  is  to 
be  noted  that  this  subdivision  does  not  ex- 
tend to  creditors;  it  therefore  gives  no 
authority  to  mortgage  trust  property  to 
pay  creditors. 

Subd.  d.  To  apply  the  rents  and  prof- 
its of  land:  See,  for  illustration.  Gutter  v. 
Hardy,  48  Cal.  566;  Estate  of  Delaney,  40 
Cal.  76;  Estate  of  Dolau,  70  Cal.  65. 

Subd.  4.  To  accumiilate  rents  and 
profits.— The  reference  to  title  II,  part  II, 


is  a  mistake;  it  should  refer  to  title  II» 
first  part:  Estate  of  Hinckley,  58  Cal.  481; 
see  sees.  722-726.  No  valid  direction  for 
accumulation:  See  sec.  850. 

Estate  of  trustee:  See  infra,  sec.  863. 

The  provisions  of  the  New  York  Revised 
Statutes,  from  which  this  section  and  many 
others  in  this  title  were  taken,  are  examined, 
and  the  cases  bearing  upon  them,  are  col- 
lected in  the  appendix  to  Professor  Gray's 
recent  essay  on  Restraints  on  Alienation. 

Trust  deeds  to  secure  loans,  having  been 
repeatedly  recognized  as  valid  by  the  de- 
cisions and  statutes  of  this  state,  it  cannot 
be  considered  whether  they  are  unauthor- 
ized by  this  section:  Sacramento  Bank  v. 
Alcorn,  121  Cal.  370. 

Invalid  trust.— A  conveyance  of  all  the 
real  and  personal  property  of  the  grantor  to 
a  trustee  in  trust  for  an  unincorporated 
association,  to  have  and  to  hold  to  the  trus- 
tee, his  successors  and  assigns  forever^s  in- 
valid as  to  the  real  property:  Wittfield  v. 
Forster,  124  Cal.  418. 

Charitable  trusts,  application  of  rule 
against  perpetuities:  See  40  Am.  St.  Rep. 
127-120,  note. 

Gbaritable  trusts  for  particular  pur- 
poses: See  63  Am.  St.  Rep.  218-260,  note. 

Charitable  uses  and  trusts,  instances 
of  void  bequests  for:  See  58  Am.  Rep.  500, 
note. 

Charitable  bequests,  what  valid:  See 
30  Am.  Rep.  738-741,  note,  748-750,  note; 
67  Am.  Dec.  184,  185,  note;  60  Am.  Rep. 
230-236,  note. 

When  charitable  bequest  void  for  un- 
certainty: See  44  Am.  Dec.  08-101,  note; 
64  Am.  St.  Rep.  756-772,  note. 

Trust  deeds  for  benefit  of  creditors: 
See  34  Am.  St.  Rep.  210,  note. 


858.  Powers,  when  deemed  part  of  the  security. 

Sec.  858.    Where  a  power  to  sell  real  property  is  given  to  a  mortgagee  or 

other  encumbrancer,  in  an  instrument  intended  to  secure  the  payment  of  money, 

the  power  is  to  be  deemed  a  part  of  the  security,  and  vests  in  any  person  who, 

by  assignment,  becomes  entitled  to  the  money  so  secured  to  be  paid,  and  may 

be  executed  by  him  whenever  the  assignment  is  duly  acknowledged  and  recorded. 

[New  section,  approved  March  30,  1874;  Amendments  1873-74,  222;  took  effect 

July  1,  1874'.] 

Section  868,  as  'originaUy  passed,  was  re-      1,  1874;  and  a  new  section  substituted  in  its 
pealed  by   act  approved   March  30,   1874;      place,  as  above. 
Amendments  1873-74,  222,  took  effect  July 

859.  Profits  of  land  liable  to  creditors  in  certain  cases. 

Sec.  859.  Where  a  trust  is  created  to  receive  the  rents  and  profits  of  real 
property,  and  pay  or  apply  them  to  the  use  of  any  person,  and  no  valid  direction 
for  accumulation  for  the  benefit  of  such  person  is  given,  the  surplus  of  such 
rents  and  profits,  beyond  the  sum  that  may  be  necessary  for  the  education  and 
support  of  such  person  and  his  family,  is,  unless  the  trust  is  created  by  another 
person  and  the  instrument  creating  the  trust  otherwise  expressly  provides,  liable 
to  the  claims  of  the  creditors  of  such  beneficiary,  in  the  same  manner  as  per- 
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sonal  property  which  cannot  be  reached  by  execution.     [Commissioners*  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

A  provision  to  the  efifect  that  the  rights 
of  a  beneficiary  should  cease,  a  ad  the  trust 
should  shift  in  favor  of  another  person — e. 


g.,  the  beneficiary's  wife — in  case  a  judg- 
ment is  recovered  against  him,  or  in  the 
event  of  his  interest  becoming  liable  to  the 
claims  of  his  creditors,  is  valid  and  opera- 
tive: 2  Pomeroy's  Equity  Jurisprudence, 
sec.  1005,  in  note  citing  Kennedy  v.  Nunan, 
52  Cal.  326;  Noyes  v.  Blakeman,  3  Sand. 
531;  6  N.  Y.  507;  Bramhall  v.  Ferris,  14 
N.  Y.  41;  67  Am.  Dec.  113;  Graff  v.  Bonnett, 


31  N.  Y.  0;  Campbell  v.  Foster,  35  N.  T. 
361;  Williams  v.  Thorn,  70  N.  Y.  270;  Cruger 
V.  Jones,  18  Barb.  407;  Gen  net  v.  Beekman, 
45  Barb.  382. 

Necessary  for  education.— ^ee  this  se»> 
tion  discussed  and  the  New  York  cases  dted 
touching  upon  what  is  necessary  for  the 
support  of  the  cestui  que  trust,  and  how 
the  surplus  is  to  be  reached  by  creditors: 
Appendix  to  Gray's  Restraints  on  Aliena- 
tion, sec.  287  et  seq. 

See  note  to  sec.  2245. 


860.  Powers,  execution  of. 

Sec.  860.  Where  a  power  is  vested  in  several  persons,  all  must  unite  in  its 
execution;  but  in  case  any  one  or  more  of  them  is  dead,  the  power  may  be  exe- 
cuted, by  the  survivor  or  survivors,  unless  otherwise  prescribed  by  the  terms 
of  the  power.  [New  section,  approved  March  30,  1874;  Amendments  1873-74, 
223;  took  effect  July  1,  1874.] 

Death  of  cotnutee,  the  trust  surrives  to  Amendments  1873-74,  222;  took  effect  July 

the  others:  Sec.  2288,  post.  1,  1874;  and  a  new  section  substituted  in  its 

Section  860,  as' originally  passed,  was  re-  place,  as  above, 
pealed    by  act  approv^    March  30,  1874;  , 

861,  862.  Powers  in  trust. 

[Sections  861  and  862  were  repealed  by  act  approved  March  30,  1874;  Amend- 
ments 1873-74,  222;  took  effect  July  1,  1874.] 

863.  Trustees  of  express  trusts  to  have  whole  estate. 

Sec.  863.  Except  as  hereinafter  otherwise  provided,  every  express  trust  in 
real  property,  valid  as  such  in  its  creation,  vests  the  whole  estate  in  the  trustees, 
subject  only  to  the  execution  of  the  trust.  The  beneficiaries  take  no  estate  or 
interest  in  the  property,  but  may  enforce  the  performance  of  the  trust. 

Estate  of  Dolan,  79  Cal.  66.  The  whole 
estate  T^hich  is  rested  in  the  trustees  is  de- 
fined in  Estate  of  V^alkerly,  108  Cal.  627; 
49  Am.  St.  Rep.  97,  as  the  whole  of  such 
an  estate  as  is  necessary  to  carry  out  the 
purposes  of  the  trust.  Here  there  was  a 
pmvision  for  inalienability  duriflg  the  period 
of  the  trust,  as  to  the  effect  of  which  see 
ante,  section  716,  post,  section  870.  See.  al- 
so, Morffew  v.  I^an  Francisco  etc.  R.  R.  Co., 
107  Cal.  587  (a  life  estate,  vested  in  the 
trustee  as  an  individual  is  not  enlarged  to 
a  fee  by  a  naked  power  to  sell  the  remain- 
der). That  the  beneficiary  has  no  mortgng- 
able  interest  in  the  trust  property,  see  Fat- 
jo  V.  Swasey,  111  Cal.  628. 

Interest  of  trustee— Implied  trusts.— 
The  entire  estate  is  vested  in  the  trustee, 
but  his  power  to  make  a  valid  sale  and 
conveyance  will  depend  npon  the  nature  of 
the  trust  and  the  form  of  the  instrument  by 
which  it  is  declared:  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1005.  In  the  note  to 
this  section  Professor  Pomeroy  gives  the 
following  i^istructive  summary  of  the  powers 
of   the   trustees   in   the   respective   classes 


enumerated  in  section  857:  "In  trusts  of  the 
first  class,  being  expi^essly  created  for  the 
purpose  of  a  sale,  the  trustee  may,  of  course, 
sell  and  convey  a  good  title:  See  Learned 
V.  Welton,  40  Cal.  349;  Thompson  v.  McKay. 
41  Cal.  221,  280;  Spragne  v.  Edwards.  48 
Cal.  239;  Saunders  v.  Schmaelzle,  40  Cal. 
59.  In  trusts  of  the  other  kinds  the  trustee 
has  no  authority  to  sell  or  convey.  Still, 
if  the  trust  is  not  declared  in  the  same  in- 
strument by  which  the  laud  is  conveyed  to 
the  trustee,  a  purchaser  from  him  without 
notice  of  the  trust,  and  for  a  valuable  con* 
sideration,  takes  a  good  title,  freed  from 
the  trust;  a  purchaser  with  notice  or  with- 
out a  valuable  consideratioa  takes  the  laud 
subject  to  the  trust  and  becomes  himself 
a  trustee:  Ilolden  v.  New  York  etc.  Bank, 
72  N.  Y.  286;  New  v.  Nicoll,  73  N.  Y.  127; 
29  Am.  Rep.  Ill;  Griffith  v.  Blanchar,  17 
Cal.  70;  Thompson  v.  Toland,  48  Cal.  99; 
Sharp  V.  Goodwin.  51  Cal.  219;  Scott  v.  ^ 
I'mbarger,  41  Cal.  410;  Price  v.  Reeves,  38 
Cal.  457;  Lathrop  v.  Bampton,  31  Cal.  17; 
89  Am.  Dec.  141.  When  the  tmst  is  de- 
clared in  the  same  instrument  by  which  the 
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land  is  coaveyed  to  the  trustee,  every  sale 
or  other  act  by  him  in  coutrayention  of  the 
trust  is  absolutely  void;  a  purchaser  or  a 
grantee  would  obtaiu  uo  title  whatever: 
Powers  V.  Bergen,  6  N.  Y.  358;  Belmont  v. 
O'Brien,  12  N.  Y.  394;  Smith  v.  Bowen,  35 
K.  Y.  83;  Briggs  v.  Palmer,  20  Barb.  392; 
Cniger  v.  Jones,  18  Barb.  467;  Leitch  v. 
Wells,  48  Barb.  637."  See.  also,  Scrivner  v. 
Dietz.  84  Cal.  295. 

Constructive  notice  arising  from  records 
will  charge  with  a  trust  lands  in  the  hands  of 
a  purchaser:  Hassey  v.  Wilkie,  55  Cal.  525, 
where  the  purchaser  bought  from  the  hus- 
band, who  had  obtained  his  wife^s  land  by 


getting  her  to  jois  in  a  mortgage,  and  by 
purchasing  in  at  the  sale.  The  beneficiary 
in  trusts  under  subdivision  1  of  section  857 
has  uo  attachable  interest  in  the  land: 
Ward  V.  Waterman,  85  Cal.  488.  The  trus- 
tee is  the  "real  party  in  interest,"  in  an 
action  to  recov^er  possession :  Anson  v.  Towu- 
send,  73  Cal.  415. 

Enforcing  performance  of  the  trust: 
See  post,  "Obligation  of  Trustees,"  sees. 
2228-2239,  and  sees.  2258-2263. 

When  beneficiaries  are  bound  by  the 
acts  of  the  trustees  in  contravention  of  their 
trust:  See  63  Am.  St.  Rep.  467-477,  note. 


864.  Author  of  trust  may  devise,  etc. 

Sec.  864.  Notwithstanding  anything  contained  in  the  last  section,  the  author 
of  a  trust  may,  in  its  creation,  prescribe  to  whom  the  real  property  to  which 
the  trust  relates  shall  belong,  in  the  event  of  the  failure  or  termination  of  the 
trust,  and  may  transfer  or  devise  such  property,  subject  to  the  execution  of  the 
trust. 

865.  Title  of  grantor  of  trust  property. 

Sec.  865.     The  grantee  or  devisee  of  real  property  subject  to  a  trust  acquires 

a  legal  estate  in  the  property,  as  against  all  persons  except  the  trustees  and 

those  lawfully  claiming  under  them. 

Legal  estate,  when  vests  in  beneficiary  under  statute  of  uses:  See  76  Am.  Dec.  406- 
410,  note. 

866.  Interests  remaining  in  grantor  of  express  trust. 

Sec.  866.  Where  an  express  trust  is  created  in  relation  to  real  property, 
every  estate  not  embraced  in  the  trust,  and  not  otherwise  disposed  of,  is  left  in 
the  author  of  the  trust  or  his  successors. 


Trust  declared  in  part  only  of  the 
estate  conveyed  creates  a  resulting  trust  in 
favor  of  the  author  of  the  trust  or  of  his  suc- 
cessors: See  Ponce  v.  McElvy,  4T  Cal.  154, 
159;  Keunpdy  v.  Xuuan,  52  Cal.  320;  McCol- 
lister  V.  WUley,  52  Ind.  382;  Hogan  v.  Stay- 
horn,  G5  N.  C.  279;  Hogan  v.  Jaques,  19  N. 
J.  Eq.  123;  97  Am.  Dec.  644;  lioring  t.  Eliot, 


16  Gray,  568;  Schlessinger  y.  Mallard,  70 
Cal.  32(5.  But  where  an  express  trust  pro- 
vided for  a  reconveyance  of  the  title  to  the 
plaintiff  ou  the  expiration  of  the  term  of  the 
trust,  such  reconveyance,  it  seems,  is  neces- 
sary to  vest  the  legal  title  in  the  plaintiff: 
Harrigan  v.  Mowry,  84  Cal.  456. 


867.  Beneficiary  may  be  restrained  from  disposing  of  interest. 

Sec.  867.  The  beneficiary  of  a  trust  for  the  receipt  of  the  rents  and  profits 
of  real  property,  or  for  the  pajnnent  of  an  annuity  out  of  such  rents  and  profits, 
may  be  restrained  from  disposing  of  his  interest  in  such  trust,  during  his  life 
or  for  a  term  of  years,  by  the  instrument  creating  the  trust.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  223;  took  effect  July  1,  1874.] 

Accumulations:  See  'ante,    sees.    722  et  profits,  is  not  in  conflict  with  section  863, 

aeq.,  859.  ante,    relating  to  the  corpus  of  the  trust 

This  section  recognizing  the  transferable  property:  Fatjo  v.  Swasey,  111  Cal.  628. 
interest  of  the  beneficiary  in  the  rents  and 

868.  Transfer  by  such  beneficiary  forbidden. 

[Section  868  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  223;  took  effect  July  1,  1874.] 
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869.  Express  trust,  when  deemed  absolute  grant  in  fayor  of  purchasers  from 
trustees. 
Sec.  869.  Where  an  express  trust  is  created  in  relation  to  real  property,  but 
is  not  contained  or  declared  in  the  grant  to  the  trustee,  or  in  an  instrument 
signed  by  him,  and  recorded  in  the  same  office  with  the  grant  to  the  trustee, 
such  grant  must  be  deemed  absolute  in  favor  of  purchasers  from  such  trustee 
without  notice,  and  for  a  valuable  consideration.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  223;  took  effect  July  1, 1874.] 

Purdiasers  from  trustee  of  express  Purchasers  of  trust  property,  reliance 
trust,  when  protected:  See  uote  to  sec.  8G3,  on  records:  See  68  Am.  St.  Rep.  471-473, 
supra;  sec.  870,  iufra. 

Purchaser,  when  charged  with  implied 
or  resulting  trust:  See  sec.  856,  ante. 


on 
uote. 


870.  Certain  sales,  etc.,  by  trustees,  void. 

Sec.  870.  Where  a  trust  in  relation  to  real  property  is  expressed  in  the  instru- 
ment creating  the  estate,  every  transfer  or  other  act  of  the  trustees,  in  contra- 
vention of  the  trust,  is  absolutely  void. 

See  uote  to  sec.  869. 

871.  When  estate  of  trustee  to  cease. 

Sec.  871.  When  the  purpose  for  which  an  express  trust  was  created  ceases, 
the  estate  of  the  trustee  also  ceases. 

Cited  in  Weisenberg  v.  Truman,  68  Cal.   63,  72. 


TITLE  Y 

POWERS. 


The  title  npon  powers  was  repealed  upon 
the  recommendation  of  the  code  examiners, 
Stephen  J.  Field,  Jackson  Temple,  and  John 
W.  Dwinelle,  who  state  in  their  report:  *The 
title  repealed  relatCB  to  powers  general, 
special,  beneficial,  and  in  trust,  and  the  want 
of  any  legislation  respecting  them  has  never 


been  felt  in  the  state.  Its  coutinuajice  would 
serve  no  useful  purpose,  i>ut  would  rather 
tend  to  embarrass  the  profession.  The  pro- 
visions of  sections  895  and  900  are  em- 
bodied in  other  sections."  Section  SOS^abore 
referred  to,  wiU  be  found  embodied  in  sec- 
tion 858,  and  section  900  in  section  860. 


PART  III. 

PERSONAL  OR  MOVABLE  PROPERTY. 

Title  I.    Personal  Property  in  Qeneral 946 

II.    Particular  Kinds  of  Personal  Property 953 


TITLE  L 

PERSONAL  PROPERTY  IN  GENERAL. 

Sec.  946.    By  what  law  governed. 

Sec.  947.    Future  interests  in   perishable  property.    [Repealed.] 

846.  By  what  law  governed. 

Sec.  946.    If  there  is  no  law  to  the  contrary  in  the  place  where  personal 
property  is  situated,  it  is  deemed  to  follow  the  person  of  its  owner,  and  is  goY- 
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emed  by  the  law  of  his  domicile.     [Ee-enactment,  approved  March  9,  1876; 

^  Amendments  1875-76,  78;  took  effect  sixtieth  day  after  passage.] 

This  section  was  re-enacted  iu   1^6  to 
prevent  a  confusion  arising  from  a  sappos- 


able  accidental  repeal  of  the  original  section 
by  SUtutes  of  1873-74,  223. 

Iaw  of  the  domicile  governing  in  re- 
spect to  personalty.  For  questions  con- 
nected with  the  distribution  of  a  decedent's 
personalty  situated  in  other  places  than 
tbdt  of  his  domicile,  see  note  entitled  "An- 


cillary Administration/'  in  Goodall  t.  Mar- 
shall, 35  Am.  Dec.  483. 

Personal  property  follows  the  person 
of  the  owner:  Consolidated  Tank  Line  Ck>. 
V.  Collier,  148  111.  250;  39  Am.  St.  Rep.  181. 
It  is  subject  to  the  law  of  the  owner's  domi- 
cile with  respect  to  its  disposition  inter  vivos 
and  its  transmission  by  last  will  and  teHta- 
meut:  Cross  v.  United  States  Trust  Co.,  131 
N.  Y.  330;  27  Am.  St  Rep.  507. 


947.  Tature  interest  in  perishable  property. 

[Section  947  was  repealed  by  act  approved   March  30^  1874;  Amendments 
1873-74,  223;  took  eflEect  July  1,  1874.] 


TITLE  II. 

PARTICULAR  KINDS  OF  PERSONAL  PROPERTY. 

Chapter  I.    Things  in  Action 953 

IL     Shipping 960 

III.  Products  of  the  Mind 980 

IV.  Other  Blinds  of  Personal  Property 991 


CHAPTER  L 


THINGS  IN  ACTION. 


See.  953.    Thing  in  action  defined. 


Sec.  954.    Transfer  and  soTTiTorship. 


953.  Thing  in  action  defined. 

Sec.  953.  A  thing  in  action  is  a  right  to  recover  money  or  other  personal 
property  by  a  judicial  proceeding.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  223;  took  effect  July  1, 1874.] 


The  section  as  originally  adopted  read: 
"Sec.  953.  A  thing  in  action  is  a  right  to 
recoyer  something  by  a  judicial  proceeding." 
As  it  80  stood,  "something"  might  include 
realty,  a  constmction  rendered  impossible  by 
the  amendment  of  1874.  The  words  "per- 
sonal property"  include  things  in  action: 
Sec.  14,  flubd.  3,  ante. 

A  chose  In  action  is  a  thing  of  which  one 
has  not  the  possession,  or  actual  enjoyment 


but  only  a  right  to,  or  a  right  to  demand 
by  action  at  law.  Or  it  is  defined  to  be  a 
personal  right  not  reduced  to  possession,  but 
recoverable  by  suit  at  law:  Salle  ▼.  Arnold, 
32  Mo.  532;  82  Am.  Dec.  144.  An  action 
of  review  is  a  chose  in  action  within  the 
meaning  of  the  federal  bankruptcy  law: 
ZoIIer  T.  Janyrin,  49  N.  H.  114;  6  Am.  Rep. 
46©.  . 


954.  Transfer  and  surviYonhip. 

Sec.  954.  A  thing  in  action^  arising  out  of  the  violation  of  a  right  of  property, 
or  out  of  an  obligation,  may  be  transferred  by  the  owner.  Upon  the  death  of 
the  owner  it  passes  to  his  personal  representatives,  except  where,  in  the  cases 
provided  in  the  Code  of  Civil  Procedure,  it  passes  to  his  devisees  or  successor  in 
office. 
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Choses  in  action,  assignment  of:  See 
36  Am.  Dec.  475-477,  note;  34  Am.  St.  Rep. 
210-212,  note. 

Debts  to  become  due:  See  41  Am.  Dec. 
443,  444,  note. 

Assigning  things  in  action.— "By  sec- 
tion 954  it  is  proposed  to  establish  one  rule 
for  the  assignability  and  the  survivorship  of 
thinj?s  in   action:  See  McKee  v.   Jodd,   12 
N.   y.   622;   64   Am.    Dec.   515;   Meech   v. 
Stouer,  19  N.  Y.  26":  Code  Commissioners' 
note.    That  is,  this  section  states  the  law 
with  respect  to  the  assignability  of  choses 
in  action  in  harmony  with  the  now  generally 
accepted   principle   "that   causes  of  action 
which  survive  and  pass  to  the  personal  rep- 
resentatives of  a  decedent,  as  assets,  or  con- 
tinue as  liabilities  against  such  representa- 
tives, are  in  general  assignable,  while  those 
causes  of  action  which  do  not  thus  survive 
are  not  assignable":  Pomeroy  on  Remedies, 
sec.  146.    For  a  statement  of  what  causes 
of  action  survive  in  favor  of  an  executor  or 
administrator,    and   therefore    may   be   as- 
signed, see  Code  Civ.  Proc,  sees.  1562,  1583. 
From  these  sections  it  will  be  perceived  that 
causes  of  actions  founded  upon  contracts, 
and  arising  from  injuries  to  the  estate  where- 
by its  value  has  been  diminished,  survive: 
See  a  valuable  discussion  of  this  subject  in 
Pomeroy    on    Remedies,    sec.    144   et    seq. 
"Assignability  of  things  in  action  is  now  the 
rule;  nonassignability, the  exception":  Meech 
v.  Stoner,  19  N.  Y.  26;    quoted  in  Rued  v. 
Cooper,   109  Cal.   682,   693. '  The  following 
rights   of   action   arising   out   of   contracts 
have  been  declared  assignable  in  this  state: 
Breach  of  agreement  to  pay  money:  Gray  v. 
Garrison,  9  Cal.  325;  or  of  contract  not  to 
run  boats  on  certain  lines  of  travel:  Califor- 
nia Steam  Nav.  Co.  v.  Wright,  6  Cal.  258; 
or  of  contract  to  pay  for  street  work:  Coch- 
rane   V.  Taylor,    29    Cal.    128;    Taylor    v. 
Palmer,  31  Cal.  240;  or  a  contract  for  the 
use  of  a  stallion:  Doll  v.  Anderson,  27  Cal. 
248;  a  contract  by  which  A  agrees  to  sell 
and  B  to  buy  all  grapes  of  certain  standard 
which  A  may  raise  upon  a  certain  vineyard 
during  a  certain  period:  La  Rue  v.  Groe- 
zinger,  84  Cal.  281;  18  Am.  St.  Rep.  179; 
debt  due  for  services    rendered:    Taylor  v. 
Black  Diamond  Coal  Miu.  Co.,  80  Cal.  589. 
See,  also,  Giuocchio  v.  Amador  Canal  etc. 
Co.,  67  Cal.  493  (assignment  of  water  right). 
And  the  following  causes  of  action  sounding 
in  tort  have  been  held  to  pass  by  assign- 
ment: A  right  of  action  for  the  conversion 
of  personalty:    Lazard  v.  Wheeler,  22  Cal. 
139;  a  claim  for  damages  occasioned  by  a 
trespass  on  land:  More  v.  Massini,  32  Cal. 
590;    a  right  of    action    to  sue  for    fraud 
which  is  merely  incidental    to  a  property 
right  which  has  been  assigned:  Emmons  v. 
Barton,  109  Cal.  662. 

As  to  equitable  assignment,  depending 
upon  intention  of  the  parties,  and  suflacient 
pleading  thereof,  see  Lawrence  Nat.  Bank 
V.  Kowalsky,  105  Cal.  41  (argumentative 
allegation  of  assignment  by  order  upon  de- 
fendants on  claim  for  goods  sold  and  deliv- 


ered).   But  simple  personal  torts,  which  do 
not  survive  to  the  executor,  are  not  assign- 
able; as  a  cause  of    action  for  malicious 
prosecution:  Lawrence  v.   Martin,   22  Cal. 
173;  and  see  Boyd  v.  Blankman,  29  Cal.  19; 
87  Am.   Dec.  146.    And    a    mere  vendor's 
lien,  after  an  absolute  conveyance,  is  not 
assignable:  Baum  v.  Grigsby,  21  Cal.  172: 
81  Am.   Dec.   153;  Lewis  v.   Covillaud,   21 
Cal.  178;  Williams  v.  Younger,  21  Cal-  227. 
Assigning  part  of  entire  demand  does  iiot 
entitle  assignee  to  sue  against  defendant's 
objection:  Thomas  v.  Rock  Island  Co.,  54 
Cal.  578;  and  see  Mansion  v.  Pioche,  8  Cal. 
536;  Grain  v.  Aldrich,  38  Cal.  514;  99  Am. 
Dec.  423.    As  to  rights  of  successive  assign- 
ees of  parts  of  cause  of  action,  see,  also, 
Hilton  V.  Young,  73  Cal.  196,  infra:  Crame.- 
V.  Tittle,  79  Cal.  332.    In  an  action  by  as- 
signee  to   recover  balance  of   an   account, 
the  fact  that  the  written  assignment  is  de- 
fective may  be  shown  by  parol,  in  behalf  of 
the  assignee:  Owen  v.  Meede,  104  Cal.  179. 
See,  also,  "Transfer    of    Obligations,*'    see. 
1458,  post.    As  to  provisions  in  a  contract 
forbidding  assignment,  see  Norton  v.  White- 
head, 84  Cal.  263;    18  Am.  St.  Rep.  172; 
Shively  y.  Semi-Tropic  Land  etc.  Co.,  99  Cal. 
259  (right  to  recover  back  purchase  money 
paid  under  such    contract    assignable).    As 
to  what  constitutes  an  assignment,  sec  Hil- 
ton v.  Young,  73  Cal.  196  (grant  of  portion 
of  tract  of  land  which  grantor  has  a  con- 
tract to  purchase  operates  as  an  assignment 
of  a  portion  of  such  contract).    See  same 
case,  as  to  rights  of  one  who  subsequently 
acquires  the  legal  title  to  the  laud,  against 
the  assignee,   for    contribution;    Hobart  v. 
Tyrrell,  68  Cal.  12  (orders  drawn  by  cred- 
itors upon  debtor  and  accepted  by  latter  are 
an  assignment  pro  tanto  of  the  debt);  Cash- 
man  V.  Harrison,  90  Cal.  297  (bill  of  ex- 
change, not  specifying  any  particular  fund 
for  payment,  not  an  equitable  assignment 
of  funds  of  the  ci'editor  in  hands  of  debtor, 
before  acceptance  by  the  latter);  Darby  v. 
Arrowhead  Hot  Springs  Hotel  Co.,  97  Cal. 
384. 

As  to  effect  of  acts  of  assignor  subsequent 
to  notice  of  the  assignment,  given  to  the 
debtor  parties  upon  the  rights  of  the  as- 
signee, see  Salinas  City  Bank  v.  Graves,  79 
Cal.  192.  That  parol  evidence  is  not  admis- 
sible to  bind  a  joint  assignee  not  named 
in  the  written  assignment,  see  Ferguson  v. 
McBean,  91  Cal.  G3.  As  to  what  passes  un- 
der r^ssigumcnt,  see  Gessner  v.  Palmateer, 
89  Cal.  89  (assignee  of  note  is  entitled  to  the 
security  as  an  incident  of  the  debt);  Norton 
V.  WTiitehead,  84  Cal.  263;  18  Am.  St,  Rep. 
172  (assignment  as  security  for  future  in- 
debtedness). 

The  assignee  takes  only  the  rights  of  the 
assignor:  Alpers  v.  Hunt,  86  Cal.  78;  21 
Am.  St.  Rep.  17.  The  unintentional  destruc- 
tion of  the  document  which  operates  as  an 
assignment  does  not  extinguish  the  assign- 
ee's right:  Brock  v.  Pearson,  87  Cal.  581.  As 
to  assignee's  liabilities  to  the  assismor,  see 
Cutting  Packing  Go.  t.  Packers'  iJxchauge, 
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88  Cal.  574;  21  Am.  St.  Rep.  63;  Ferguson  v. 
McBeau,  91  Cal.  63.  As  to  eyidence  ad- 
missible to  prove  an  assignment*  see  Ren- 
ton.  Holmes  &  C6.  t.  Monnier,  77  Cal.  449; 
Burnett  v.  Lyford,  93  Cal.  114;  Ferguson 
T.  McBean,  91  Cal.  63.  As  to  assignment 
of  claim  to  attorney  for  collection,  with 
criminal  intent,  see  Pen.  Code,  sec.  161,  and 
note.  As  to  assignment  of  claim  for  col- 
lection, see,  also,  Hopkins  ▼.  Contra  Costa 
Comity.  106  Cal,  566,  577. 

Assig^nment  of  open,  account  vests  right 
to  collect  the  same.  If  the  assignment 
thereof  is  intended  as  security,  the  power  of 
collection  is  a  power  coupled  with  an  inter- 
est: Works  V.  Merritt.  105  Cal.  467.  That 
the  assignment  of  the  note  of  a  corporation 
giyen  to  secure  a  debt  carries  with  it  the 


debt,  see  Kaowles  v.  Sandercock,  107  Cal. 
629. 

Notice  of  assig^nment.— Where  a  claim 
has  been  assigned  to  A.  and  notice  thereof 
given  to  the  debtor,  a  subsequent  settle- 
ment of  accounts  between  the  assignor  and 
debtor  does  not  relieve  the  latter  of  liability 
to  the  assignee:  McCarthy  v.  Tecarte  Land 
etc.  Co.,  110  Cal.  687. 

Rights  of  assignee  of  claim  in  action  to 
enforce  vendor's  lien  against  insolvent  cor- 
poration, the  assignment  being  prior  to  the 
judgment  in  the  action:  See  Bonney  y.  Til- 
ley.  109  Cal.  346. 

Suing  on  choses  in  action:  See  Code 
Civ.  Proc,  sees.  367-369,  1582.  1583. 

Notice  to  debtor  of  assignment  of  chose 
in  action:  See  36  Am.  Dec.  475-477,  note. 
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AETICLE  I. 


GENERAL  PROVISIONS. 

Sec.  960.  Ship  and  shipping  terms  defined. 

Sec  961.  Appurtenances  and  equipments. 

Sec.  962.  Foreign  and  domestic  navigation. 

Sec.  963.  Foreign  and  domestic  ships  distinguished. 

Sec.  964.  Several  owners. 

Sec.  965.  Owner  for  voyage. 

Sm.  966.  Kegistry,  etc. 

960.  Ship  and  shipping  f  erms  defined. 

Sec.  960.  The  term  **ship/'  or  "shipping/*  when  used  in  this  code,  includes 
steamboats,  sailing  vessels,  qpnal  boats,  barges  and  every  structure  adapted  to 
be  navigated  from  place  to  place  for  the  transportation  of  merchandise  or  per- 
sons. [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  224;  took 
effect  July  1,  1874.] 


A  vessel  is  any  structure  made  to  float 
ou  water  for  tlie  purpose  of  commerce  or 
war,  whether  impelled  by  wind,-  steam,  or 
oars:  Chafife  v.  Ludeling,  27  La.  Ann.  611. 
The  materials  which  constitute  a  ship  be- 
come one  as  boob  as  she  leaves  the  ways 
and  her  keel  strikes  the  element  for  which 
she  was  originally  intended:  The  Eliza 
Ladd,  3  Saw.  519.  An  incomplete  portion  of 
a  boat,  as  the  hull  or  other  part,  requiring 
the  construction  of  additional  parts  before 
it  can  be  used  for  tl)e  purpose  intended  is 
not  a  T«essel  within  the  meaning  of  section 
773  of  the  Oregon  code:  Yarberg  t.  Wat- 
son. 13  Or.  11.    The  huU  of  a  boat  without 


the  other  parts  necessary  to  its  use  is  not 
a  boat:  Northrup  v.  The  Pilot,  6  Or.  299. 
A  boat  in  an  unfinished  state  and  unfit  for 
carriage  is  not  a  vessel:  Yarberg  v.  Wat- 
son, 13  Or.  11. 

A  steam  dredge  is  not  a  water  craft  or 
vessel:  Bartlett  v.  Steam  Dredge,  107  Mich. 
74;  61  Am.  St.  Rep.  314;  Muellenwisse  v. 
Pile  Driver  etc.,  69  Fed.  Eep.  1005:  neither 
is  a  ferryboat:  Burbeck  v.  Hoboken  etc. 
Co.,  17  Johns.  54;  nor  a  fishing  boat:  Simp- 
sou  V.  Story,  145  Mass.  407;  1  Am.  St.  Rep. 
480;  nor  a  small  undecked  boat  that  does 
not  go  out  of  sight  of  land:  Farmers*  De- 
light V.  Lawrence,  5  Wend*  6(U. 
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961.  Appnrtenancet  and  equipments. 

Sec.  961.  All  things  belonging  to  the  owners,  which  are  on  board  a  ship, 
and  are  connected  with  its  proper  use,  for  the  objects  of  the  voyage  and  adven- 
ture in  which  the  ship  is  engaged,  are  deemed  its  appurtenances. 

962.  Foreign  and  domestic  navigation. 

Sec.  962.  Ships  are  engaged  either  in  foreign  or  domestic  navigation,  or  in 
the  fisheries.  Ships  are  engaged  in  foreign  navigation  when  passing  to  or  from 
a  foreign  country;  and  in  domestic  navigation  when  passing  from  place  to  place 
within  the  United  States. 

963.  Foreign  and  domestic  ships  distingpiished. 

Sec.  963.  A  ship  in  a  port  of  a  state  to  which  it  belongs  is  called  a  domestic 
ship;  in  another  port  it  is  called  a  foreign  ship. 

964.  Several  owners. 

Sec.  964.  If  a  ship  belong  to  several  persons,  not  partners,  and  they  differ 
as  to  its  use  or  repair,*  the  controversy  may  be  determined  by  any  court  of  com- 
petent jurisdiction. 

965.  Owner  for  voyage. 

Sec.  965.  If  the  owner  of  a  ship  commits  its  possession  and  navigation  to 
another,  that  other,  and  not  the  owner,  is  responsible  for  its  repairs  and  supplies. 


Oharter-party  defined:  See  post,  sec. 
1950. 

Bepairs  and  supplies  furnished  ship.— 
The  charterer  may  become  the  owner  pro 
hac  yice:  Oakland  C.  M.  Co.  y.  Jennings, 
46  Cal.  175;  13  Am.  Rep.  209;  and  then  the 
general  owner  will  not  be  liable  on  contracts 
of  affreightments  or  for  snppUes:  Oakland 
C.  M.  Co.  T.  Jennings,  46  Cal.  175;  13  Am. 
Rep.  209.  Bat  where  the  general  owner  has 
not  surrendered  the  ship  to  a  charterer  he 


is  responsible  accordingly.  And  this  respon- 
sibility is  not  altered  although  the  owner  has 
parted  with  the  right  to  control,  rictaal,  and 
man  the  vessel,  if  snch  arrangement  is  not 
disclosed  to  shippers:  Tomlinson  v.  Holt,  40 
Cal.  310. 

The  master  is  presumed,  even  at  home 
ports,  to  have  authority  to  contract  for 
ship's  stores:  Crawford  ▼•  Roberts*  50  Cal. 
235. 


966.  Beiristry,  etc. 

Sec.  966.    The  registry^  enrollment^  and  license  of  ships  are  regulated  by 
acts  of  Congress. 

ARTICLE  n. 

RULES  OF  NAVIGATION. 

Sec.  970.    Collisions. 

1.  Rales  as  to  ships  meeting  each  other. 

2.  The  rule  for  sailing  vessels. 

8.  Rules  for  steamers  in  narrow  channels. 

4.  Same. 

5.  Rules  for  steam  vessels  on  different  courses. 

6.  Meeting  of  steamers. 
Sec.  971.    Collision  from  breach  of  rules. 

Sec.  972.    Breaches  of  such  rules  to  imply  willful  default. 
Sec.  973.    Loss,  how  apportioned. 
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970.  CoUiuons. 

Sec.  970.  In  the  case  of  ships  meeting,  the' following  rules  must  be  observed, 
in  addition  to  those  prescribed  by  that  part  of  the  Political  Code  which  relates 
to  navigation: 

1.  Whenever  any  ship,  whether  a  steamer  or  sailing  ship,  proceeding  in  one 
direction,  meets  another  ship,  whether  a  steamer  or  sailing  ship,  proceeding  in 
another  direction  so  that  if  both  ships  were  to  continue  their  respective  courses 
they  would  pass  so  near  as  to  involve  the  risk  of  a  collision,  the  helms  of  both 
ships  must  be  put  to  port  so  as  to  pass  on  the  port  side  of  each  other;  and  this 
rule  applies  to  all  steamers  and  all  sailing  ships,  whether  on  the  port  or  starboard 
tack,  and  whether  close-hauled  or  not,. except  where  the  circumstances  of  the 
case  are  such  as  to  render  a  departure  from  the  rule  necessary  in  order  to  avoid 
immediate  danger,  and  subject,  also,  to  a  due  regard  to  the  dangers  of  naviga- 
tion, and,  as  regards  sailing  ships  on  the  starboard  tack  close-hauled,  to  the 
keeping  such  shipe  under  command; 

2.  In  the  case  of  sailing  vessels,  those  having  the  wind  fair  must  give  way  to 
those  on  a  wind.  When  both  are  going  by  the  wind,  the  vessel  on  the  starboard 
tack  must  keep  her  wind,  and  the  one  on  the  larboard  tack  bear  up  strongly, 
passing  each  other  on  the  larboard  hand.  When  both  vessels  have  the  wind 
large  or  abeam,  and  meet,  they  must  pass  each  other  in  the  same  way  on  the 
larboard  hand,  to  effect  which  two  last-mentioned  objects  the  helm  must  be  put 
to  port.  Steam  vessels  must  be  regarded  as  vessels  navigating  with  a  fair  wind, 
«nd  should  give  way  to  sailing  vessels  on  a  wind  6f  either  tack; 

3.  A  steamer  navigating  a  narrow  channel  must,  whenever  it  is  safe  and 
practicable,  keep  to  that  side  of  the  fairway  or  mid-channel  which  lies  on  the 
starboard  side  of  the  steamer; 

4.  A  steamer  when  passing  another  steamer  in  such  channel  must  always  leave 
the  other  upon  the  larboard  side; 

5.  When  steamers  must  inevitably  or  necessarily  cross  so  near  that,  by  con- 
tinuing their  respective  courses,  there  would  be  a  risk  of  collision,  each  vessel 
must  put  her  helm  to  port,  so  as  always  to  pass  on  the  larboard  side  of  each 
other; 

6.  The  rules  of  this  section  do  not  apply  to  any  case  for  which  a  different 
rule  is  provided  by  the  regulations  for  the  government  of  pilots  of  steamers  ap- 
proaching each  other  within  the  sound  of  the  steam-whistle,  or  by  the  regula- 
tions concerning  lights  upon  steamers,  prescribed  by  or  under  authority  of  the 
laws  of  the  United  States.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  efifect  July  1,  1901.] 

Biglits  and  duties  of  vessels  engaged  in  navigation:  See  75  Am.  Dec.  001,  602, 
note. 

971.  Collision  from  breach  of  rules. 

Sec.  971.  If  it  appears  that  a  collision  was  occasioned  by  failure  to  observe 
any  rule  of  the  foregoing  section,  the  owner  of  the  ship  by  which  such  rule  is 
infringed  cannot  recover  compensation  for  damages  sustained  by  the  ship  in  such 
collision,  imless  it  appears  that  the  circumstances  of  the  case  made  a  departure 
from  the  rule  necessary. 
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972.  Breaches  of  snch  rules  to  imply  willful  default. 

Sec.  972.  Damage  to  person  or  property  arising  from  the  failure  of  a  ship 
to  observe  any  rule  of  section  nine  hundred  and  seventy  must  be  deemed  to 
have  been  occasioned  by  the  willful  default  of  the  person  in  charge  of  the  deck 
of  such  ship  at  the  time,  unless  it  appears  that  the  circumstances  of  the  case 
made  a  departure  from  the  rule  necessary. 


973.  Loss,  how  apportioned. 

Sec.  973.     Losses  caused  by  collision  are  to  be  borne  as  follows: 

1.  If  either  party  was  exclusively  in  fault,  he  must  bear  his  own  loss  and 
compensate  the  other  for  any  loss  he  h^s  sustained; 

2.  If  neither  was  at  fault,  the  loss  must  be  borne  by  him  on  whom  it  falls; 

3.  If  both  were  in  fault,  the  loss  is  to  be  equally  divided,  unless  it  appears 
that  there  was  a  great'  disparity  in  fault,  in  which  case  the  loss  must  be  eqidtably 
apportioned; 

4.  If  it  cannot  be  ascertained  where  the  fault  lies,  the  loss  must  be  equally 
divided. 


Loss  by  collision.-- Subd.  1.  Party  ex- 
clusively In  fault  must  bear  his  owu  loss 
and  compensate  the  other  for  his  loss:  Kelly 
V.  Cunningham,  1  Cal.  365;  Innis  v.  Steamer 
Senator,  1  Cal.  4K56;  The  Scioto,  2  Ware, 
359;  TheWoodrop-Sims,  2  Dod.  83;  The  Mor- 
gan T.  The  Zebra,  2  Hughes,  64;  The  Clara, 
102  U.  S.  200;  The  Moi-ning  Light,  2  Wall. 
550. 

Subd.  2.  Neither  in  faidt:  See  The 
Woodrop-Sims,  2  Dod.  83;  Steinback  v.  Rne, 
14  How.  532;  The  Morning  Light,  2  Wall. 
550;  The  Clarita.  23  How.  11;  The  Itiner- 
ant, 2  W.  Rob.  236. 

Subd.  8.  Both  in  fault.— The  rule 
above  mentioned  in  this  subdiTisiou  is  the 
rule  in  admiralty  courts:  The  Continental, 
14  Wall.  »45;  The  Catharine,  17  How.  170; 
Cushiug  y.  The  Eraser,  21  How.  184;  Rog- 


ers V.  The  St.  Charles,  19  How.  108;  The 
Catharine  v.  Dickinson,  17  How.  177;  Vaux 
T.  Sheffer,  8  Moore  P.  C.  C,  75.  It  is  other- 
wise at  common  law:  Lambert  y.  Stateu 
Island  R.  R.  Co.,  70  N.  Y.  104;  Simpson  y. 
Hand,  36  Am.  Dec.  231;  Do  well  y.  Gen.  St. 
N.  Co.,  5  El.  &  B.  195.  In  Griswold  y. 
Sharpe,  2  Cal.  17,  it  was  held  that  the  plain- 
tiff must  be  faultless. 

Subd.  4.  Where  fault  unknown:  The 
Scioto,  2  Ware,  359;  Lucas  y.  The  Swaun, 
6  McLean,  282;  The  Nautilus,  Ware,  529. 
For  a  yaluable  discussion  of  this  subject 
and  of  questions  connected  with  it,  see  the 
note  to  Broadwell  y.  Swigert,  45  Am.  Dec. 
51  et  seq. 

Liability  of  vessels  and  their  owners 
for  injuries  caused  by  collision:  See  45  Am. 
Dec  51-60,  note. 


CHAPTER  III. 

PRODUCTS  OF   THE  MIND. 

Sec.  080.  How  far  the  subject  of  ownership. 

Sec.  081.  Joint  authorship. 

Sec.  982.  Transfer. 

Sec.  983.  Effect  of  publication. 

Sec.  984.  Subsequent  inventor,  author,  etc. 

Sec.  985.  Private  writings. 

980.  How  far  the  subject  of  ownership. 

Sec.  980.  The  author  of  any  product  of  the  mind,  whether  it  is  an  invention, 
or  a  composition  in  letters  or  art,  or  a  design,  with  or  without  delineation,  or 
other  graphical  representation,  has  an  exclusive  ownership  therein,  and  in  the 
representation  or  expression  thereof,  which  continues  so  long  as  the  product 
and  the  representations  or  expressions  thereof  made  hy  him  remain  in  his  pos- 


session. 
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An  inventor  or  author^  has,  independ- 
ent of  letters  patent  or  copyright,  an  ex- 
dusire  property  in  his  invention  or  composi- 
tion until,  by  publication,  it  becomes  the 
property  of  the  general  public:  Tabor  v. 
Hoffman,  118  N.  Y.  30;  16  Am.  St.  Rep. 
740;  Palmer  v.  De  Witt,  47  N.  Y.  530;  7  Am. 
Rep.  480;  Aronson  t.  Baker,  43  N.  J.  Kq. 
3G5;  Keene  y.  Kimball,  16  Gray,  54fi;  77 
Am.  Dec.  426u  An  inventor  or  discoverer  of 
a  secret  process  of  manufacture  has  prop- 
erty therein  which  equity  will  protect:  Pea- 
body  T.  Norfolk,  98  Mass.  452;  .96*Am.  Drc. 
664;  Tabor  v.  Hoffman,  118  N.  Y.  30;  16 
^m.  St.  Rep.  740;  but  he  loses  his  right  to 


a  patent  if  he  suffers  the  invention  to  go 
to  the  public  before  he  makes  application 
for  a  patent:  Earl.  v.  Page,  6  N.  H.  477;  26 
Am.  Dec.  711. 

The  executor  of  an  inventor  or  discoverer 
succeeds  to  his  rights:  Peabody  v.  Norfolk, 
98  Mass.  452;  96  Am.  Dec.  664. 

Bights  of  employer  to  inventions  of 
employees:  See  note,  52  Am.  St.  Rep.  820- 
823. 

Abandonment  of  invention  to  the  pub- 
lic: See  note,  47  Am.  Dec.  443-451. 

Trademarks:  See  Pol.  Code.  sec.  3196  et 
seq.,  and  notes,  and  sec.  991  of  this  code. 


981.  Joint  authorship. 

Sec.  981.     Unless  otherwise  agreed,  a  product  of  the  mind  in  the  production 
of  which  several  persons  are  jointly  concerned  is  owned  hy  them  as  follows: 

1.  If  the  product  is  single,  in  equal  proportions; 

2.  If  it  is  not  single,  in  proportion  to  the  contribution  of  each. 

Belative  rights  of  Joint  owners  of  copy-      Me.  458;  18  Am.  Kep.  273;  Vose  v.  Singe r». 
right  or  patent  right:    Carter  y.  Bailey,  64      4  Allen,  227;  81  Am.  Dec.  690. 

982.  Transfer. 

Sec.  982.     The  owner  of  any  product  of  the  mind,  or  of  any  representation 
or  expression  thereof,  may  transfer  his  property  in  the  same. 


An  assignment  of  all  rights  and  form- 
ulas which  the  assignor  has,  or  may  have, 
to  and  about  a  specified  article  includes  let- 
ters patent  granted  or  applied  for,  or  which 
may  thereafter  be  applied  for,  and  is  a  rail- 
able  in  equity,  which  will  compel  assign- 
ments to  be  made  of  all  rights  acquired  and 
all  patents  applied  for  or  granted,  or 
formulas  made  or  perfected  after  the  exe- 
cution of  the  original  assignment:  McFar- 
laud  T.  Stanton  Mfg.  Co.,  53  N.  J.  Eq.  049; 
51  Am.  St.  Rep.  647.  A  party  entering  into 
an  agreement  for  the  purchase  of  a  patent 
right  is  not  bound  to  go  on  with  the  con- 
tract if  the  patent  turns  out  to  be  invalid: 
Bellas  V.  Hays.  5  Serg.  &  R.  427;  9  Am. 
Dec.  385.  And  in  an  action  to  recover  the 
price  agreed  to  be  paid  for  a  patent  right, 
the  defendant  may,  to  show  want  or  failure 


of  consideration,  prove  that  the  patent  la 
void  for  want  of  novelty:  Rice  v.  Garnhart, 
»4  Wis.  463;  17  Am.  Rep.  448.  A  holder  of 
a  patent  may  defend  an  action  for  the  pur- 
chase price  if  the  patent  is  void,  and  he  ia 
not,  as  a  condition  of  interposing  the  de- 
fence of  want  of  consideration,  required  to 
reassign  to  the  plaintiff:  Herzog  y.  Hey- 
man,  151  N.  Y.  587;  56  Am.  St.  Rep.  G46. 
However,  in  an  action  for  royalty,  the  in- 
validity of  the  patent  is  no  defense  for  the 
time  the  purchaser  hns  actually  enjoyed  the 
patent:  Marston  v.  Swett,  66  N.  Y.  206;  23 
Am.  Rep.  43;  Jojiea  v.  Bumharo,  67  Me. 
93;  24  Am.  Rep.  10.  The  transfer  of  an 
interest  in  the  copyright  of  a  book  must  be 
in  writinjr:  rsonld  v.  Banks,  8  Wend.  562; 
24  Am.  Dec.  90. 


983.  Effect  of  publication.  « 

Sec.  983.     If  the  owner  of  a  product  of  the  mind  intentionally  makes  it  public, 

a  copy  or  reproduction  may  be  made  public  by  any  person,  without  responsibility 

to  the  owner,  so  far  as  the  law  of  this  state  is  concerned. 

The  publication  of  a  book  defeats   the  tile  Agency  v.  Jewelers*  Weekly  Pub.  Co.,  155 

common-law  rij?ht  of  the    author    or  pub-  X.  Y.  251,  63  Am.  St.  Rep.    606.    See  note 

Usher.    After  that,  everyone  may  make  use  on  abandonment  of  invention,  47  Am.  Dec. 

of  the  book  if  he  sees  fit:  Jewelers*  Mercan-  443-451. 

984.  Subsequent  inventor,  author,  etc. 

Sec.  984.  If  the  owner  of  a  product  of  the  mind  does  not  make  it  public,  any 
other  person  subsequently  and  originally  producing  the  same  thing  has  the  same 
right  therein  as  the  prior  author,  which  is  exclusive  to  the  same  extent  against 
all  persons  except  the  prior  author,  or  those  claiming  under  him. 
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986.  Private  writings. 

Sec.  985.  Letters  and  other  private  communications  in  writing  belong  to  the 
person  to  whom  they  are  addressed  and  delivered;  but  they  cannot  be  published 
against  the  will  of  the  writer,  except  by  authority  of  law. 


See  Drone  on  Copyright,  127  et  seq. 

Letters  written  by  one  to  another  are 
the  latter's  property:  Dock  t.  Dock,  160  Pa. 
St.  14,  57  Am.  St.  Rep. '617.  The  receiver 
of  a  letter  has  the  exclusive  property  i^  it 
for  all  purposes  except  for  publication,  and 
ratiy  keep  or  destroy  it.  He  may  maintain 
detinue  for  it,  even  agaiust  the  author, 
where  it  is  returned  to  the  latter  for  a  spe- 
cial purpose,  niid  he  keeps  it.  The  author 
is  not  entitled  to  reclaim  it:  See  note,  on 
property  in  letters,  49  Am.  Dec.  183.  The 
writer  of  letters  has  a  special  property  in 
them  to  prevent  their  publication  or  com- 
munication to  others,  or  their  use  for  any 
illegal  purpose  by  the  party  wrongfully  in 
possession  of  them,  and  this  special  right 
can  be  adequately  protected  only  in  a  court 


of  equity,  which,  having  acquired  jurisdic- 
tion for  discovery,  may  go  on  and  order  the 
letters  to  be  restored  to  their  true  owner: 
Dock  V.  Dock,  180  Pa.  St.  14;  57  Am.  St. 
Rep.  617.  The  writer  may  have  the  publica- 
tion of  letters  by  the  recipient  or  by  any 
other  pei*sou  enjoined:  Grigsby  t.  Breckin- 
ridge. 2  Bush,  480;  92  Am.  Dec.  509.  Pri- 
vate letters  received  during  her  girlhood  and 
first  marriage  from  her  husband  and  oth- 
ers, as  well  as  those  received  during  her 
widowhood  and  second  marriage  from  her 
second  husband,  are  a  woman's  separate 
property,  which  she  may,  as  between  her 
husband  and  herself,  keep  or  dispose  of  as 
she  pleases,  regardless  of  her  husband's 
will:  Grigsby  v.  Breckinridge,  2  Bush,  480; 
92  Am.  Dec.  509. 


CHAPTEE  IV. 


OTHER  KINDS  OF  PERSONAL  PROPERTY. 

Sec.  991.  Trademark,  what  may  be  appropriated. 

Sec.  992.  Goodwill  of  business. 

Sec.  993.  Goodwill,  transferable. 

Sec.  994.  Title  deeds. 

991.  Trademark,  wliat  may  be  appropriated. 

Sec.  991.  One  who  produces  or  deals  in  a  particular  thing,  or  conducts  a 
particular  business,  may  appropriate  to  his  exclusive  use,  as  a  trademark,  any 
form,  symbol  or  name,  which  has  not  been  so  appropriated  by  another,  to  desig- 
nate the  origin  or  ownership  thereof,  but  he  cannot  exclusively  appropriate  any 
designation,  or  part  of  a  designation,  which  relates  only  to  the  name,  quality, 
or  the  description  of  the  thing  or  business,  or  the  place  where  the  thing  is 
produced  or  the  business  is  carried  on.  [Amendment, approved  March  30,  1874; 
Amendments  1873-74,  224;  took  effect  July  1,  1874.] 


Trademarks:  See  Pol.  Code,  sees.  819d* 
8198. 

The  coramissioners,  in  the  Political  Code, 
section  8196,  say  that  this  sectiou  is  based 
mainly  on  the  statute  of  28  Victoria,  chap- 
ter 88,  section  1;  and  refer  to  Field's  Draft 
Tntematioual  Code,  269,  for  much  valuable 
information. 

Trademarks.— The  importance  of  the 
statutory  enactments  and  code  regulations 
of  the  several  states  concerning  trademarks 
has  greatly  increased  since  the  act  of  Con- 
gress regarding  them  has  been  declared 
without  authority  in  the  national  constitu- 
tion, and  void:  Trademark  Cases,  100  U.  S. 
82.  The  act  of  Congress  of  July  8,  1870, 
finds  no  support  as  treating  of  an  iuyention 
or  discovery  within  the  meaning  of  the 
eighth  clause  of  the  eighth  section  of  the 


first  article  of  the  constitution  of  the  United 
States;  nor  was  it  within  the  power  given 
to  Congress  to  regulate  commerce,  it  not 
being  confined  to  conmierce  with  foreign  na- 
tions, among  the  several  states,  or  with  the 
Indian  tribes.  The  court  say  that  '*the 
property  in  trademarks  and  the  right  to 
their  exclusive  use  rest  on  the  laws  of  the 
states,  and  like  the  great  body  of  the  rights 
of  person  and  of  property,  depend  on  them 
for  security  and  protection";  and  again: 
"The  right  to  adopt  and  use  a  symbol  or  a 
device  to  distinguish  the  goods  or  property 
made  or  sold  by  the  person  whose  mark  it 
is,  to  the  exclusion  of  use  by  all  other  per- 
sons, has  been  long  recognized  by  the  com- 
mon law  and  the  chancery  courts  of  Eng- 
land and  of  this  country,  and  by  the  statutes 
of  some  of  the  states." 
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That  the  right  or  property  in  a  trademark 
Is  recogiiized  by  comnioa  law  is  also  sup- 
ported by  the  authority  of  Derringer  y. 
Piatt,  29  Cal.  292;  87  Am.  Dec.  170;  Falkin- 
bnrg  T.  Lucy,  35  Cal.  52;  95  Am.  Dec.  76; 
Burka  t.  Cassin,  45  Cal.  4G7;  13  Am.  Rep. 
204. 

The  principle  which  govBrnm  all  cases 
of  trademarks  undoubtedly  is  that  no  one 
is  permitted  to  appropriate  the  benefit  of  an- 
other's reputation:  2  Morgan's  Law  of  Liter- 
ature, 252.  In  such  cases,  the  court  pro- 
ceeds on  the  ground  that  the  complainant 
has  a  Taluable  interest  in  the  goodwill  of 
his  trade  or  business,  and  hayiug  adopted 
a  particular  label,  sign,  or  trademark,  indi- 
cating to  his  customers  that  the  article  bear- 
ing it  is  made  or  sold  by  him  or  by  his  au- 
thority, or  that  he  carries  on  business  at  a 
particular  place,  he  is  entitled  to  protection 
against  one  who  attempts  •  to  deprive  him 
of  his  trade  or  customers  by  using  his  la- 
bels, signs,  or  trademark,  without  his  knowl- 
edge: ^McLean  y.  Fleming,  96  U.  S.  252; 
Coats  y.  Holbrook,  2  Sand.  Ch.  586;  Part- 
ridge y.  Menck,  2  Barb.  Ch.  101;  47  Am. 
Dec.  281. 

"Everyone,"  says  the  supreme  court  of 
the  United  States,,  in  Manufacturing  Co.  y. 
Trainer,  101  U.  S.  61,  63,  "is  at  liberty  to 
affix  to  a'  product  of  his  own  manufacture 
any  symbol  or  device,  not  previously  appro- 
priated, which  will  distinguish  it  from  ar- 
ticles of  the  same  general  nature  manufac- 
tured or  sold  by  others,  and  thus  secure 
to  himself  the  benefits  of  increased  sale  by 
reason  of  any  peculiar  excellence  he  may 
ha^^  given  to  it.  The  symbol  or  device  thus 
becomes  a  sign  to  the  public  of  the  origin 
of  the  goods  to  which  it  is  attached,  and  an 
sj^surance  that  they  are  the  genuine  article 
of  the  original  producer.  In  this  way  it 
often  proves  to  be  of  great  value  to  the 
manufacturer  in  preventing  the  substitution 
and  sale  of  an  inferior  and  different  article 
for  his  products.  It  becomes  his  trademark, 
and  the  court  will  protect  him  in  its  exclu- 
sive use,  either  by  the  imposition  of  damages 
for  its  wrongful  appropriation,  or  by  re- 
straining others  from  applying  it  to  their 
goods,  and  compelling  them  to  account  for 
profits  on  a  sale  of  goods  marked  with  it." 
So,  also,  Wolfe  v.  Bamett,  24  La.  Ann.  1)7; 
13  Am.  Rep.  Ill;  Newman  v.  Alvord,  15  N. 
Y.  189,  196;  Blackwell  v.  Wright,  73  N.  a 
310,  313;  Lee  v.  Haley,  L.  R.  5  Ch.  App. 
166. 

Defined. — A  trademark  is  a  word  or  de- 
vice adopted  or  devised  and  used  by  the 
manufacturer  or  vendor  of  goods  to  desig- 
nate the  origin  or  ownership  of  his  goods: 
Burke  v.  Cassin,  46  Cal.  467;  13  Am.  Rep. 
204;  and  see  Pen.  Code,  sec.  353.  Or,  as 
more  comprehensively  expressed,  a  trade- 
mark may  consist  of  a  name  (under  some 
circumstances),  symbol,  figure,  letter,  form, 
or  device,  if  adopted  and  used  by  a  manu- 
facturer or  merchant  in  order  to  designate 
the  goods  he  manufactures  or  sells  to  dis- 
tiognish  the  same  from  those  manufactured 
or  sold  by  another,  to    the    end    that  the 


goods  may  be  known  in  the  market  as  his, 
and  to  enable  him  to  secure  such  profits  as 
result  from  his  reputation  for  skill,  indus- 
try, and  fidelity:  McLean  v.  Fleming,  96  U. 
S.  254;  Upton  on  Trademarks,  9;  Taylor  v. 
Carpenter,  2  Sand.  Ch.  603;  Coddington's 
Digest,  9;  Newman  v.  Alvord,  51  N.  Y.  189; 
10  Am.  Rep.  5S6.  But  in  the  words,  device, 
or  devices,  used  for  the  trademark,  in  them- 
selves, no  property  can  be  acquired;  it  is 
only  when  they  have  been  adopted  and  ap- 
plied to  goods,  wares,  and  properties  of  a 
certain  sort,  kind,  and  description:  2  Mor- 
gan's Law  of  Literature,  250;  Candee  v. 
Deere,  54  111.  439;  5  Am.  Rep.  125;  St.  Louis 
Piano  Mfg.  Co.  v.  Merkel,  1  Mo.  App.  305. 

What  constitutes  trademark:  See  47 
Am.  Dec.  284-299,  note. 

What  may  be  used  as  a  trademark.— 
"No  one  can  claim  protection  for  the  ex- 
clusive use  of  a  trademark  or  trade  name 
which  would  practically  give  him  a  monop- 
oly in  the  sale  of  any  goods  other  than 
those  produced  or  made  by  himself.  If  he 
could,  the  public  would  be  injured  rather 
than  protected,  for  competition  would  be 
destroyed.  Nor  can  a  generic  name,  or  a 
name  merely  descriptive  of  an  article  of 
trade,  of  its  qualities,  ingredients,  or  char- 
acteristics, be  employed  as  a  trademark,  and 
the  exclusive  use  of  it  entitled  to  legal  pro- 
tection": Canal  Company  v.  Clhrk,  13  Wall. 
311;  Manufacturing  Co.  v.  Trainer,  101  U. 
S.  51,  61.  Words  merely  descriptive  of  the 
thing  manufactured  are  not  proper  subjects 
of  trademark:  Spieker  v.  Lash,  102  Cal.  381 
But  see  Weinstock,  Lnbin  &  Co.  v.  Marks, 
109  Cal.  529;  50  Am.  St.  Rep.  57.  A  sign 
placed  over  a  man's  place  of  business,  with 
a. row  of  beer  barrels  painted  thereon,  and 
the  letters  "P.  B."  and  the  words  "Depot 
of  the  Celebrated  Philadelphia  Beer"  there- 
on, cannot  be  protected  as  a  trademark:  Fg- 
gers  y.  Hiuk,  63  Cal.  445;  49  Am.  Rep.  96. 

That  a  generic  name,  or  one  merely 
descripUve  of  the  qualities  of  an  article, 
cannot  be  used  as  a  trademark,  is  also  laid 
down  in  Choynski  v.  Cohen,  39  Cal.  501,  2 
Am.  Rep.  476,  where  "Antiquarian  Book- 
store" was  sought  to  be  protected  as  a 
trademark;  Gilmau  v.  Hunnewell,  122  Mass. 
139;  Wolfe  v.  Burke,  7  Lans.  151;  S.  C, 
56  N.  Y.  115;  Stokes  v.  Landgraff,  17  Barb. 
608;  Amoskeag  Mfg.  Co.  v.  Spear,  2  Sand. 
599;  Corwin  v.  Daly,  7  Bosw.  222;  Bininger 
V.  Wattles,  28  How.  Pr.  206;  Caswell  v. 
Davis,  58  N.  Y.  223;  17  Am.  Rep.  233;  Os- 
good y.  Allen,  1  Holmes,  185;  Ayer  v.  Rush- 
ton,  7  Daly,  9;  Candee  v.  Deere.  54  111.  439: 
5  Am.  Rep.  125,  where  it  was  determined 
that  the  term  *'Moline"  in  "Moline  plow" 
was  not  susceptible  of  use  as  a  trademark, 
Moline  being  the  name  of  the  town  where 
the  plows  were  made,  and  of  course  gen- 
eric; Burke  v.  Cassiu,  46  Cal.  467.  13  Am. 
Rep.  204,  where  "Aromatic  Schiedam 
Schnapps"  was  held  not  to  be  entitled  to 
protection  as  a  trademark;  and  as  to 
"Schnapps"  a  similar  decision  was  reached: 
Wolfe  V.  Burke,  7  Lans.  151;  56  N.  Y.  115. 
Other  words  and  phrases  which  have  been 
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pronouuced  DOt  capable  of  use  as  trade- 
marks are:  "Liebig's  Extract  of  Meat": 
Liebig's  Extract  of  Meat  Co.  v.  Hamburg, 
17  L.  T.,  N.  S.,  29.S:  "Schiedam  Schnapps": 
The  Califoruia  aud  New  York  cases  above 
cited;  and  Wolfe  ▼.  Barnett,  2^  La.  Ann. 
97;  13  Am.  Ecp.  Ill;  "Desiccated  Codfish": 
Town  T.  Stetson.  5  Abb.  Pr.,  N.  S.,  218; 
"Nonrishing  Stout":  Ragget  v.  Fiudlater,  43 
L.  J.  Ch.,  N.  S.,  61;  "Colonial":  Cok)nial 
Life  Assn.  Co.  t.  Home  etc.  Co.,  33  L.  J.  Ch., 
N.  S.,  741;  "Cough  Remedy":  Gilmau  t. 
Hunuewell,  122  Mass.  139. 

Oeographical  names  cannot,  as  a  general 
rule,  be  used  aud  protected  as  a  trademark: 
Nebraska  Loan  etc.  Co.  v.  Nine,  27  Xeb. 
507;  20  Am.  St.  Rep.  686.  It  has  been  so 
decided  with  respect  to  "Moline"  in  "Mo- 
line  plow":  Caudee  v.  Deere,  54  111.  439:  5 
Am^  Rep.  125;  "Glendon,"  in  Glendon  Iron 
Co.  ▼.  Uhler,  75  Pa.  St.  599;  "Durham,"  in 
Blackwell  v.  Wright,  73  N.  C.  310.  But  on 
the  general  principle  of  protection  to  a  man- 
ufacturer aud  of  information  to  the  public, 
geographical  names  hare  beeu  protected  as 
trademarks,  where  other  parties  not  dwell- 
ing in  the  place,  whose  name  has  been  em- 
ployed to  designate  the  articles,  make  a 
similar  article  and  employ  the  well-known 
name  in  selling  it;  as,  for  example,  "Wor- 
isestershire  Sauce":  Lea  v.  Wolf,  46  How. 
Pr.  157;  "Akron  Cement":  Newman  v.  Al- 
vord,  51  N.  Y.  189;  10  Am.  Rep.  588.  The 
name  of  a  spring  which  a  party  owns  and 
whose  waters  he  sells  under  that  name  may 
be  exclusively  used:  Congress  etc.  Spring 
Co.  V.  High  Rock  Congress  Spring  Co.,  45 
N.  Y.  291;  6  Am.  Rep.  82.  So,  also,  as  to 
**Bethseda":  Dunbar  v.  Glenn,  42  Wis.  218. 
By  long  use  as  a  trademark  a  geographical 
name  may  acquire  a  secondary  significance, 
and,  instead  of  designating  the  place  where 
an  article  is  made,  indicate  its  origin,  or 
that  it  is  the  product  of  a  particular  manu- 
facturer, or  made  according  to  his  method. 
Where  such  is  the  case,  it  becomes  a  valid 
trademark:  Metcalf  v.  Brand,  86  Ky.  331; 
^  Am.  St.  Rep.  282.  See,  too,  American 
Waltham  Watch  Co.  v.  United  States  etc. 
Co.,  173  Mass.  85;  73  Am.  St.  Rep.  263. 

Individual  name. — "A  person  may  have 
a  right  in  his  own  name  as  a  trademark  as 
against  a  person  of  a  different  name":  Gil- 
man  V.  Hnnnewell,  122  Mass.  139;  Ro.srers 
V.  Taintor,  97  Mass.  291,  296;  Sykes  'v. 
Sykes,  3  Dam.  &  C.  541;  Croft  v.  Day,  7 
Loav.  84;  Holloway  v.  Holloway,  13  Beav. 
2^)9;  Burgess  v.  Burgess,  3  De  Gex.  M.  &  G. 
F96.  But  "the  better  opinion  is  that  such 
a  party  is  not,  in  general,  entitled  to  the 
exclusive  use  of  a  name  merely  as  such, 
without  more":  McLean  v.  Fleming,  96  U. 
S.  252,  citing  Miliugton  v.  Fox,  3  Mylne 
&  C.  338;  Dent  v.  Turpin.  2  Johns.  &  H. 
139;  Meueely  v.  Meueely,  62  N.  Y.  427;  20 
Am.  Rep.  489.  And  be  cannot  have  such 
a  right  as  against  another  person  of  the 
«ame  name,  unless  the  defendant  use^  a 
form  of  stamp  or  label  so  like  that  used  by 
the  plaintiff  as  to  represent  that  the  defend- 


ant's goods  are  of  the  plaintiff's  manufac- 
ture: Gilman  v.  Hunnewell,  122  Mass.  139; 
McLean  v.  Fleming,  96  U.  S.  245,  25(2;  Bur- 
gess V.  Burgess,  3  De  Gex,  M.  &  G.  89U; 
Colladay  v.  Baird,  4  Phila.  139;  Sykes  v. 
Sykes,  3  Barn.  &  C.  541;  Croft  ▼.  Day,  7 
Beav.  89:  Rogprs  v.  Taintor.  97  Mass.  291. 
Other  decisions  in  which  the  question  of 
"name"  as  a  trademark  has  been  raised 
are  Holmes  v.  Holmes,  37  Couu.  278;  9 
Am.  Rep.  324;  Meriden  Britannia  Co.  v. 
Parker,  39  Conn.  450;  12  Am.  Rep.  401; 
Carmichael  v.  Latimer,  11  R.  I.  395;  23  Am. 
Rep.  481;  Burke  v.  Cassin,  45  Cal.  467;  13 
Am.  Rep.  204:  Coats  v.  Piatt,  7  Pittsb.  L. 
J.  361;  Stonebreaker  v.  Stonebieaker,  33 
Md.  252. 

Numbers,  whan  may  be  trademark: 
See  37  Am.  Rep.  305,  366t   note. 

Letters  of  the  alphabet,  when  may  be 
trademark:  See  34  Am.  Rep.  593-590,  note. 

Hiflcellaneous  instances.— The  coupling 
together  in  a  new  combination  of  words 
which  before  had  beeu  used  apart,  and  had 
entered  into  the  common  or  scientific  vo- 
cabulary, does  not  give  a  right  to  the  ex- 
clusive use  of  such  combination,  where  it  is 
not  indicative  of  origin,  make,  use,  and  own- 
ership alone,  but  also  of  quality  and  other 
characteristics:  Caswell  v.  Davis,  58  N.  Y. 
223;  17  Am.  Rep.  233.  That  a  system  of 
numbering  adopted  by  a  manufacturer  to 
designate  goods  of  his  make  may  be  used  as 
a  trademark,  see  "303,"  protected  in  Gxllott 
V.  Esterbrook,  48  N.  Y.  374;  8  Am.  Rep.  563. 
But  where  a  combination  of  letters  indicate 
merely  the  quality  of  an  article,  and  forms 
a  well-known  term  in  trade,  they  cannot  be 
used  as  a  trademark:  Manufacturing  Cb. 
V.  Trainor,  101  U.  S.  51.  So  also  with  re- 
spect to  "IXL":  Lichtenstein  v.  Mellis.  8 
O.  464;  34  Am.  Rep.  593. 

The  name  of  a  place  of  business,  e.  g., 
"No.  10  South  Water  street,"  will  be  pro- 
tected: Glen  etc.  Mfg.  Co.  v.  Hall,  61  N. 
Y.  226:  19  Am.  Rep.  278.  The  proprietor  of 
a  hotel  has  a  trademark  in  the  name  of  a 
house:  Howard  v.  Henriqnes,  3  Sand.  725; 
Woodward  v.  Lazar,  21  Cal.  448;  82  Am. 
Dec.  751.  And  as  to  the  name  of  a  theater, 
see  Booth  v.  Jarrett,  62  How.  Pr.  169.  The 
publisher  of  a  newspaper  has  a  valid  trade- 
mark in  its  title:  Matsell  v.  Flauaj?an.  2 
Abb.  Pr.,  N.  S.,  459;  Stephens  v.  De  touto. 
4  Abb.  Pr.,  X.  S..  47. 

Sale  of  trademark.— "The  primary  ob- 
ject of  a  trademark  is  to  indicate,  by  its 
meaning  or  association,  the  origin  of  the 
article  to  which  it  is  afllxed.  As  distinct 
property,  separate  from  the  article  created 
by  the  original  producer  or  manufacturer, 
it  may  not  be  the  subject  of  sale;  but  when 
the  trademark  is  affixed  to  articles  manu- 
factured at  a  particular  establishment,  and 
acquires  a  special  reputation  in  connection 
with  the  place  of  manufacture,  and  that 
establishment  is  transferred,  either  by  con- 
tract or  by  operation  of  law,  to  others,  the 
right  to  the  use  of  the  trademark  may  be 
lawfully   transferred    with    it.    Its    subse- 
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qnent  use  by  the  person  to  M'hom  the  es- 
tablishment is  transferred  is  coasidered  as 
only  indicating  that  the  goods  to  which  it 
is  affixed  are  manufactured  at  the  same 
place,  and  are  of  the  same  character,  as 
those  to  which  the  mark  was  attached  by 
its  original  designer.  Such  is  the  purpoit 
of  the  language  of  Lord  Crauworth  in  the 
case  of  Leather  Cloth  Co.  t.  American 
Leather  Cloth  Co.,  reported  in  11  Jur.,  N. 
S.,  513;  and  Hall  v.  Barrows,  10  Jar.,  N. 
S.,  55'*:  Kidd  t.  Johnson,  102  U.  S.  617. 
The  same  principle  is  followed  in  Witthaus 
y.  Braun,  44  Md.  303;  but  whether  a  trade- 
mark whose  reputation  is  founded  on  the 
excellence  of  the  manufacture,  or  the  skill 
and  houesty  of  the  manufacturer,  can  be 
assigned,  see  Carmichael  t.  Latimer,  11  R. 
L  395;  23  Am.  Rep.  481. 

Infringement  of  trademark.— What  de- 
cree of  resemblance  is  necessary  to  consti- 
tute an  infringement  is  incapable  of  exact 
definition,  as  applicable  to  all  cases.  All 
that  courts'  of  justice  can  do  in  that  regard 
is  to  say  that  no  trader  can  adopt  a  trade- 
mark so  resembling  that  of  another  trader 
«8  that  ordinary  purchasers,  buying  with 
ordinary  caution;  are  likely  to  be  misled. 
"If,"  say  the  supreme  court  of  the  United 
States,  in  McLean  y.  Fleming,  96  U.  S.  245, 
"^S.  ''the  form,  marks,  contents,  words,  or 
the  special  arrangement  of  the  same,  or  the 
general  appearance  of  the  alleged  infring- 
er's deyice,  is  such  as  would  be  likely  to 
mislead  one  in  the  ordinary  course  of  pur- 
chasing the  genuine  article,  then  the  simili- 
tude is  such  as  entitles  the  injured  party  to 
equitable  protection,  if  he  takes  seasonable 
measures  to  assert  his  rights,  and  to  pre- 
vent their  continued  invasion:  James  y. 
James,  L.  R.  13  Eq.  425;  Singleton  y.  Bol- 
ton, 3  Doug.  293;  Morrison  y.  Salmon,  3 
Man.  &  G.  385;  Boardman  y.  Meriden  Bri- 
tannia Co.,  35  Conn.  413;  95  Am.  Dec.  270.*' 
And  in  the  course  of  the  same  opinion  it  is 
further  stated:  "Two  trademarks  are  sub- 
stantially the  same,  in  legal  contemplation, 
if  the  resemblance  is  such  as  to  deceive  an 
ordinary    purchaser    giving   such   attention 


to  the  same  as  such  a  purchaser  usually 
gives,  and  to  cause  him  to  purchase  the  one, 
supposing  it  to  be  the  other:  Gorham  Co. 
V.  White,  14  Wall.  511."  The  same  rule  is 
thus  negatively  stated  by  Chief  Justice  Gray 
in  Gilraan  v.  Huunewell,  122  Mass.  139,  148: 
"AH  the  authorities  agree  that  the  court 
will  not  restrain  a  defendant  from  the  use 
of  a  label,  on  the  ground  that  it  infringes 
the  plaintiff's  trademark,  unless  the  form 
of  the  printed  words,  the  words  themselves, 
and  the  figures,  lines,  and  devices,  are  so 
similar  that  any  person,  with  such  reason- 
able care  and  observation  as  the  public 
generally  are  culpable  of  using,  and  may 
be  expected  to  exercise,  would  mistake  the 
one  for  the  other."  The  same  general  test, 
of  "reasonably  calculated  to  deceive  the 
purchaser,"  is  also  approved  in  Burke  t. 
caasiu,  45  Cal.  467;  13  Am.  Rep.  204;  Black- 
well  V.  Wright.  73  N.  C.  310;  Filley  v.  Fas- 
sett,  44  Mo.  168;  100  Am.  Dec.  275;  Rowley 
V.  Houghton,  2  Brewst.  303;  Popham  v. 
Cole,  66  N.  Y.  69;  23  Am.  Rep.  22;  Dela- 
ware etc.  Canal  Co.  v.  Clark,  13  Wall.  311; 
Frese  v.  Bachof,  13  Blatchf.  234;  Ellis  v. 
Zeillin,  42  Ga.  91.  Similarity  and  not  iden- 
tity of  name  is  the  usual  recourse  when 
one  seeks  to  benefit  himself  by  the  good 
name  of  another;  and  any  similarity  likely 
to  mislead  an  ordinary  customer  will  be  re- 
strained: Weinstock  etc.  Co.  v.  Marks,  109 
Cal.  529;  50  Am.  St.  Rep.  57. 

Injunction.— Consult  above  cases,  under 
"Infringement  of  Trademark,"  for  exposi- 
tion of  the  remedy  by  injunction.  Also,  see 
the  chapter  in  High  on  Injunctions,  sec. 
1()63  et  seq.  A  valuable  treatment  of  the 
general  subject  will  be  found  in  Mr.  Tudor's 
Leading  Cases  on  Mercantile  and  Maritime 
Law,  volume  2,  seotion  568  et  seq.  In  6 
AVait's  Actions  and  Defenses,  title  Trade- 
mark, is  a  comprehensive  gathering  of  au- 
thorities. 

Injunction  to  prevent  removal  of 
trade  signs:  Hagan  v.  Berth,  118  Cal.  330. 
See,  also,  notes,  47  Am.  Dec.  284;  23  Am. 
Rep.  27-30. 


992.  Ooodwill  of  business. 

Sec.  992.  The  goodwill  of  a  business  is  the  expectation  of  continued  public 
patronage,  but  it  does  not  include  a  right  to  use  the  name  of  any  person  from 
i^hom  it  was  acquired. 


(Goodwill:  See  post,  sec.  1074,  and  refer- 
•ences  in  the  note  thereto.  See,  also,  edi- 
torial treatment  of  the  subject  in  15  Fed. 
Bep.  312.  Goodwill  does  not  enter  into  and 
form  an  element  in  the  value  of  shares  of 
-stock  of  a  corporation:  Spring  Valley  W. 
W.  V.  Schottler,  62  Cal.  60,  118.  It  is  a  part 
<of  partnership  property:    Bell  v.  Ellis,  33 


Cnl.  620.  Ki^ht  of  surviving  partner  re- 
specting goodwill  of  the  business:  See  Ran- 
kin v.  Newman,  114  Cal.  635;  Little  v. 
Caldwell,  101  Cal.  553;  40  Am.  St.  Rep.  89. 
Goodwill  defined:  See  Bell  v.  Ellis,  33 
Cal.  620;  Angler  v.  Webber,  14  Allen.  211; 
92  Am.  Dec.  748;  Vanderbank  v.  Schmidt, 
44  La.  Ann.  264;  32  Am.  St.  Rep.  336. 


993.  Ooodwill  transferable. 

Sec.  993.     The  goodwill  of  a  business  is  property,  transferable  like  any  otber, 
:and  the  person  transferring  it  may  transfer  with  it  the  right  of  using  the  name 
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under  which  the  business  is  conducted.    [Commissioners'  Amendment,  approved 
March  16,  1901;  took  eflEect  July  1,  1901.] 

• 

The  goodwill  of  a  business  may  be  valu-  Liquidated  damages  for  breach  of  contract 
able  and  form  the  subject  matter  of  a  con-  for  the  sale  of  a  business  and  the  goodwill: 
tract  of  sale:  Cruess  y.  Fessler,  39  Cftl.  336.  See  Potter  v.  Ahem,  110  Cal.  674.  Estop- 
Goodwill  is  a  subject  of  ralue.  It  may  be  pel  of  a  married  woman  to  deny  her  inter- 
sold,  bequeathed,  or  become  assets  in  the  est  in  the  goodwill  of  the  business  sold  by 
hands  of  the  personal  representatiye  of  a  herself  and  husband:  See  Potter  v.  Ahem, 
trader:  Hitchcock  y.  Coker,  6  Ad.  &  £.  110  Cal.  674.  An  administrator  is  liable 
488,  4(33.  The  vendor  of  stock  in  a  trading  for  the  yalue  of  the  goodwill  of  a  businesn 
corporation  has  no  yendible  interest  in  the  of  which  he  takes  possession  and  contin- 
goodwill  of  the  business,  and  cannot  trans-  ues:  Buck's  Estate,  185  Pa.  St.  57;  64  Am. 
fer  such  goodwill:  Merchants'  Ad-Sign  Co.  St.  Rep.  616. 
y.  Sterling,  124  Cal.  429;  71  Am.  St.  Rep.  94. 

994.  Title  deeds. 

Sec.  994.  Instruments  essential  to  the  title  of  real  property,  and  which  are 
not  kept  in  a  public  office  as  a  record,,  pursuant  to  law,  belong  to  the  person  in 
whom,  for  the  time  being,  such  title  may  be  vested,  and  pass  with  the  title. 


PART  IV. 

ACQUISITION  OF  PROPERTY. 

Title  I.    Modes  in  Which  Property  may  be  Acquired 1000 

II.    Occupancy 1006 

III.  Accession lOlS 

IV.  Transfer 1039 

V.    Homesteads 1237 

VI.    Wills 1270 

VII.     Succession 1383 

VIII.    Water  Eights. . . .'. 1410 

IX.     Hydraulic  Mining - 1424 

TITLE  I. 

MODES  IN  WHICH  PROPERTY  MAY  BE  ACQUIRED. 

Sec.  1000.    Property,  how  acquired. 

IBec.  1001.    AcQuisitiou  of  property  by  exercise  of  emiueat  domain. 

1000.  Property,  how  acquired. 

Sec.  1000.    Property  is  acquired  by: 

1.  Occupancy; 

2.  Accession; 

3.  Transfer; 

4.  Will;  or, 

5.  Succession. 

Accession,  title  by:    See  54  Am.    Dec.    583-597,  note;  44  Am.  St.  Rep.  444-448,  note. 

1001.  Acquisition  of  property  by  exercise  of  eminent  domain. 

Sec.  1001.    Any  person  may,  without  further  legislative  action,  acquire  pri- 
vate property  for  any  use  specified  in  section  twelve  hundred  and  thirty-eight 
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Title  IL] 


Occupancy. 


§1006 


of  the  Code  of  Civil  Procedure  either  by  consent  of  the  owner  or  by  proceed- 
ings had  under  the  provisions  of  title  VII,  part  III,  of  the  Code  of  Civil  Pro- 
cedure; and  any  person  seeking  to  acquire  property  for  any  of  the  uses  men- 
tioned in  such  title  is  ''an  agent  of  the  state,"  or  a  "person  in  charge  of  such 
use,"  within  the  meaning  of  those  terms  as  used  in  such  title.  This  section  shall 
be  in  force  from  and  after  the  fourth  day  of  April,  eighteen  hundred  and  seventy- 
two. 

Eminent  domain:  See  Code  OIt.  Proc.»  poratiou  to  ezercise  the  right  of  emiuent 
aec.  1238,  for  treatment  of  this  subject,  domain:  St.  Helena  Water  Co.  v.  Forbes* 
The  ahoye  section  authorizes  a  water  cor-     61  Cal.  182. 


TITLE  II. 

OCCUPANCY. 


See.  1006.    Simple  occnpaucy. 


Sec.  1007.    Prescription. 


1006.  Sunple  occupancy. 

Sec.  1006;  Occupancy  for  any  period  confers  a  title  sufficient  against  all, 
except  the  state  and  those  who  have  title  by  prescription,  accession,  transfer, 
will,  or  succession. 

4  Cal.  67;  Plume  y.  Seward,  4  Cal.  W;   eto 
Am.  Dec.  590:  Hutchinson  v.  Perley,  4  Cal. 
33;  Keaue  v.  Cannovan.  21  Cal.  291;  82  Am. 
I>ec.  738;  Sacramento  Valley  R.  R.  v.  Moflf- 
att,  7  Cal.  57;  Norris  t.  Russel,  6  Cal.  249; 
English   V.  Johnson,   17  Cal.  107;  76  Am. 
Dec.  574.    But  to  constitute    a  possession 
which  will  be  evidence  of  ownership,  there 
must  be  an  actual  bona  fide  occupation — 
a  possessio  pedis— a  subjection  to  the  will 
and  control    of  the    possessor    as    contra- 
distinguished    from     the     mere     assertion 
of  title   and    the   exercise  of    casual   acts 
of    ownership:    Plume    v.  Seward,  4    Cal. 
94;    eo     Am.     Dec.       ^99;     Lawrence     y. 
Fulton,  19  Cal.  683.    In  the  case  last  cited 
it  was    said    that    the    word    'occupation' 
might  be  so  used  with  other  expressions  or 
under  peculiar  facts  of  a  case  as  to  signify 
residence,  but  that  ordinarily    the    expres- 
sions  'occupation/   'possessio    pedis,'     *8ub- 
jection  to  the  will    and    control/  are    em- 
ployed as  synonymous  terms,  and  as  signi- 
fying actual    possession.    As    a  rule,  it    is 
more  easy  to  acquire  personal  property  by 
occupancy  than  real  property,  on  account  of 
possession  being  stronger  eyidence  of  title. 
The  reason  of  this  is  that  the  ownership  of 
real  property  is  usually  evidenced  by  writ- 
ing and  by  record,  while  the  reverse  is  true  of 
personal  property:  Walker's  American  Law, 
348;  Thornburgh  v.  Hand,  7  Cal.  5W:  La- 
foutaine  y.  Green,  17  Cal.  204":  Cbde  com- 
missioners' note. 

Ownership  presumptive  evidence  of  ti- 
tle: See  Code  Civ.  Proc,  sec.  19G3,  subd.  11, 
and  note. 


'The  doctrine  is  now  well  settled  that  ^ 
a  prior  possession  is  presumptive  evidence 
of  title,  and,  unexplained,  is  sufficient  title 
to  recover  the  property  upon  in  any  action 
against  a  person  having  no  better  right;  as 
applied  to  the  action  of  ejectment,  for  in- 
stance, the  authorities  upon  this  point  are 
numerous  and  decisive.    It  is  not  necessary 
that  there  should  be  a  continued  possession, 
corresponding  in  point  of  time  to  the  period 
prescribed  by  the  statute  of  limitations,  to 
famish    this  presumption    of    right.    When 
continued  for  less  than  this  period,  it  will 
prevail  as  a  presumptive  right  until  rebut- 
ted by  proof  of  a  prior  possession,  right  of 
succession,    legal    title,   or  other    evidence 
saffldent  to  defeat  such  presumption.    In 
cases  where  no  other  evidence  of  title  than 
possession  is  given    by    either    party    the 
prior  possession  must  prevail,  unless  such 
prior  possession  has  been  abandoned,  or  the 
subsequent  possession  has  been    continued 
until  protected  .by  lapse  of  time  and  the 
statute  of  limitations.    In  California  it  has 
been  held  that  one  in  the  actual  possession 
of  real  property  may  rely  upon  his  posses- 
sion alone  until  the  opposite  party  shows  a 
better  right:  Hawxhurst  v.  Lender,  28  Cal. 
331.    That   possession,  however  short,  w^ill 
entitle  the  claimant  to  recover,  unless  the 
defendant  can  account  for  such  possession, 
or  show  a  prior  possession  or  title  in  him- 
self or  a  third  person:    Potter  v.  Knowles, 
5  Cal.  87;    Sunol  v.  Hepburn,  1  Cal.    254; 
Bradshaw  v.  Treat,  6  Cal.  172.    That  in  ac- 
tions for  the  recovery  of  land  possession  is 
primary  evidence  of  title:  Hicks  y*  Davis, 
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[Div.  11,  Part  IV, 


1007.  Prescription. 

Sec.  1007.  Occupancy  for  the  period  prescribed  by  the  Code  of  Civil  Pro- 
cedure, as  sufficient  to  bar  an  action  for  the  recovery  of  the  property,  confers  a 
title  thereto,  denominated  a  title  by  prescriptibn,  which  is  sufficient  against  all. 


That  an  advene  nser  ia  necessary  to 
create  a  prescriptive  title,  and  that  the  mere 
use  of  water  during  a  seanon  of  abuudance, 
and  without  objection  hy  the  owner,  is 
not  sufficient  on  which  to  found  a  prescrip- 
tion, see  Anaheim  Water  Co.  v.  Semi-tropic 
Water  Co.,  04  Cal.  185;  and  see  an  exhaus- 
tive review  of  cases  by  counsel  in  this  case. 
This  section  merely  fixes  the  time  in  which 
a  right  by  prescription  shall  be  acquired, 
but  does  not  alter  the  requisites  which,  prior 
to  the  code,  were  necessary  to  constitute  pre- 
scription: Woodruff  V.  North  Bloomfield  etc. 
Min.  Co.,  18  Fed.  Rep.  763;  9  Saw.  441. 

Adverse  possession  passing  title:  See 
Code  Civ.  Proc,  sec.  321. 

Bights  to  water  by  prescription,  and 
how  acquired:  See,  as  to  this,  Alta  Laud 
etc.  Co.  V.  Hancock,  85  Cal.  219;  20  Am.  St. 
Rep.  217;  Lakeside  Ditch  Co.  v.  Crane,  80 
Cal.  181;  Last  Chaqce  Water  Ditch  Co.  v. 
Heilbron,  86  Cal.  1;  Bliss  y.  Johnson,  76 
Cal.  597.    There  must  be  a  continuous,  un- 
interrupted and  adverse  use  for  a  period  of 
five  years:  Smith  v.  Hawkins,  110  Cal.  122; 
Spargur  v.   Heard,  90  Cal.  221;   Paige  v. 
Rocky  Ford  Canal  etc.  Co.,  83  Cal.  84;  Last 
Chance  Water  Ditch  Co.  v.  Heilbron,  86  Cal. 
1;  Oueto  T.  Restano,  78  Cal.  374;  Alta  Land 
etc.  Co.  V.  Hancock,  85  Cal.  219;  20  Am. 
St.  Rep.  217;  Gallagher  v.  Montecito  Valley 
Water  Co.,  101  Cal.  ^2.    Mere  denial  by 
owner  of  right  of  the  adverse  user  to  the 
possession  of  water  is  not  an  interruption  of 
such  use:  Cox  v.  Clough,  70  Cal.  345.    The 
failure  to  pay  taxes  does  not  defeat  pre- 
scriptive right,  where    it  does    not    appear 
that  any  were  assessed  or  levied  against 


the  water  right:  Coonradt  v.  Hill,  T9  Cal. 
587;  Spargur  v.  Heard,  90  Cal.  221;    ll-s- 
peria  Land  etc.  Co.  v.  Rogers,  83  Cal.  10; 
17  Am.  St.  Rep.  209.    A  mere  claim  of  right 
without  actual   use  will  not  ripen  into   a 
prescriptive  right:  Cox  v.  Clough,   70  CaL 
345.    Statutory  appropriation  is  not  neces- 
sary: Alta  Land  etc.  Co.   v.  Hancock,  85 
Cal.  219;  20  Am.  St  Rep.  217.    That  nee 
of  water  by  permission  of  owner  is  not  ad- 
verse, see  Ball  v.  Kehl,  95  Cal.  GOG;  Shenan- 
doah etc.  Co.  V  Morgan.  106  Cal.  409;  Oneto 
V.  Restano,  78  Cal.  374;  but  a  lessee  may 
repudiate  lease,  and  thereafter  his  use  will 
be  adverse:  Id.    See,  also.  Green  v.  Caratta, 
72  Cal.  267.  Li  order  to  acquire  a  prescriptive 
right  as  against  a  prior  appropriator,  there 
must  have  been  such  an  invasion  of  his  ap- 
propriation that  he  would  have  a  ground  of 
action  against  an  intruder:  Faulkner  v.  Ron- 
doni.  104  Cal.  140;  AlU  Laud  etc.  Co.  v. 
Hancock,  85  Cal.  219;  20  Am.  St.  Rep.  217; 
Hargrave  v.  Cook,  108  Cal.  72.    See,  also, 
Natoma.  Water  etc.   Co.   v.   Hancock,    101 
Cal.  42;  and  a  prescriptive  right  cauuot  be 
acquired  as  against  the  Unit^  States:   Jat- 
uun  V.  Smith  95  Cal.  154.    As  to  when  btat- 
nte  begins  to  run  in  favor  of  appropriator 
on  lauds  embraced  in  Congressional   grant 
to  railroad,  see  Wood  v.  Etiwauda  Water 
Co.,  122  Cal.  152.    When  prior  appropriator 
does  not  transfer  his  right  to  water  to  sub- 
sequent party  securing  possession  of  land, 
see  Utt  V.  Frey,  106  Cal.  392. 

Pleading  prescriptiTe  rights  to  water: 
See  Chauvent  v.  Hill,  93  Cal.  407;  Heiutzea 
y.  Binninger,  79  Cal.  5. 


TITLE   III. 

ACCESSION. 


Chapter  I.    To  Eeal  Property 

n.     To  Personal  Property 


1013 
10:25 


CHAPTER  I. 

ACCESSION  TO  EEAL  PROPERTY. 

Sec.  1013.  Fixtures. 

Sec.  1014.  Alluvion. 

Sec.  1015.  Sudden  removal  of  bank. 

Sec.  1016.  Islands  in  navigable  streams. 

Sec.  1017.  In  uunavigable  streams. 

Sec,  1018.  Islands  formed  by  division  of  stream* 

fiec.  1019.  What  fixtures  tenant  may  remove. 
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Title  III,  Chap.  L]        Accession  to  Ebal  Property.  §§  1013-1016 

1013.  Fixtures. 

Sec.  1013.  When  a  person,  affixes  his  property  to  the  land  of  another,  with- 
out an  agreement  permitting  him  to  remove  it,  the  thing  affixed,  except  as  pro- 
vided in  section  ten  hundred  and  nineteen,  belongs  to  the  owner  of  the  land, 
unless  he  chooses  to  require  the  former  to  remove  it.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  224;  took  effect  July  1,  1874.] 

Pixtures:  See  aute^  sec.  CG8,  and  note;  post,  sec.  1019. 

1014.  Alluvion. 

Sec.  1014.     Where,  from  natural  causes,  land  forms  by  imperceptible  degrees 

upon  the  bank  of  a  river,  stream,  or  other  water,  navigable  or  not  navigable, 

either  by  accumulation  of  material  or  by  the  recession  of  the  stream,  such  land 

belongs  to  the  owner  of  the  bank,  subject  to  any  existing  right  of  way  over 

the  bank.     [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect 

July  1,  1901.] 

Alluvion.— "Code  Kapoleon,  arts.  55G,  See  U.  S.  Landofflce  Report,  1868.  by  J.  S. 
557;  La.  Civ.  Code,  art.  501;  Morgan  v.  Wilson,  p.  127":  Commissioners*  note. 
Livingston,  6  Mart.  [O.  S.]  210;  Livingston  Accretions  and  allnvlon,  definitions  of: 
V,  Hereman,  9  Mart.  [O.  S.J  650.  That  See  22  Am.  St.  Rep.  202,  note, 
groniid  which  a  river  has  adde4  to  your  .  Accretions,  definition  of,  and  who  en- 
«8tate  by  alluvion  becomes  your  own  by  titled  to:  See  36  Am.  St.  Rep.  306-313, 
law  of  nations;  and  that  is  said  to  be  al-  note;  72  Am.  St.  Rep.  280-286,  note, 
luvion  which  is  added  so  gradually  that  no  Laud  formed  by  natural  accretion  upon 
one  can  judge  how  much  is  added  in  each  the  bank  of  a  stream  belongs  to  the  owner 
moment  of  time:  Cooper*s  Justinian,  lib.  2,  of  the  bank  on  which  it  has  formed,  not- 
tit.  1;  3  Bam.  &  C.  91.  Imperceptible:  withstanding  the  process  of  accretion  has 
Halsey  v.  McCormack,  18  N.  Y.  147;  Emans  materially  reduced  the  size  of  the  adjoining 
T.  Tnrnbull,  2  Johns.  313;  3  Am.  Dec.  427.  stream,  and  rendered  it  innavigable:  Fill- 
If  the  formation  is  sudden,  held  in  New  more  v.  Jennings,  78  Cal.  634.  Party  as 
York  that  it  belonged  to  the  state:  Id.  riparian  owner  cannot  be  protected  as  to 
Accumulation  of  material:  Emans  v.  Turn-  accretions  to  his  land  which- are  not  in  ex- 
bull,  2  Johns.^  313;  3  Am.  Dec.  427.  The  isteuce,  and  which  may  or  may  not  exist  in 
rule  of  the  common  law  gav-e  to  riparian  the  future:  Taylor  v.  Uuderhill,  40  Cal.  471. 
owners  the  soil  formed  by  imperceptible  or  Land  formed  by  accretion  on  fractional 
inconsiderable  augmentation  or  deposits,  on  quarter  section  is  part  thereof,  and  passes 
the  ground  or  principle  that  the  profits  and  by  a  deed  conveying  the  fractional  quarter 
advantages  of  a  thing  belong  of  right  to  by  its  number:  Tappendorff  v.  Downing,  76 
him  who,  under  a  change  of  circumstances,  Cal.  169. 
is  exposed  to  suffer  its  damages  and  losses: 

1015.  Sudden  removal  of  bank. 

Sec.  1015.  If  a  river  or  stream,  navigable  or  not  navigable,  carries  away,  by 
sudden  violence,  a  considerable  and  distinguishable  part  of  a  bank,  and  bears 
it  to  the  opposite  bank,  or  to  another  part  of  the  same  bank,  the  owner  of  the 
part  carried  away  may  reclaim  it  within  a  year  after  the  owner  of  the  land  to 
which  it  has  been  united  takes  possession  thereof. 

Avulsion.— ''Where  the  soil  is  suddenly  it  as  his  own:  Bract.  221;  2  Blackstone*8 

taken  from  one  man*s  estate  and  carried  to  Commentaries,  262;  Code  Napoleon,  art.  559; 

another's  by   the  immediate   and   manifest  La.  Civ.  Code,  art.  503.      Avulsion  differs 

power  of  a  river  or  stream,  the  property  be-  from  alluYion  in  this,  that  in  the  latter  case 

longs  to  the  first  owner;  but  an  acquiescence  the  change  of  th«  soil  is  gradual  and  im- 

x>n  his  part  will  in  time  entitle  th«  owner  perceptible*':  CommiBBiouers'  note. 
t>f  th«  land  to  which  it  is  attached  to  claim 

1016.  Islands  in  nayigable  streams. 

Sec.  1016.  Islands  and  accumulations  of  land^  formed  in  the  beds  of  streams 
irhich  are  navigable,  belong  to  the  state,  if  there  is  no  title  or  prescription  to 
the  contrary. 

807 


§§  1017-1025  Civil  Code.  [Div.  II,  Part  IV, 

Bights  in  Islands  formed  in  streams:  river  between  the  islands  and  the  mainland 

See  notes,  72  Am.  St.  Rep.  280-286;  53  Am.  is  not  navi^ble  does  not  change  the  rule: 

Rep.  215-221.  Packer  y.   Bird,   71  Cal.   134.      See   as  to 

Code  Napoleon,  art.  560;  La.  Qt.  Code,  where  island  was  formed  by  sudden  freshet, 

art.  504.  Heckmau  t.  Sweet,  99  Cal.  303. 

Islands.— The  fact  that  the  portion  of  the 

1017.  In  nnnayigable  streams. 

Sec.  1017.  An  island^  or  an  accumulation  of  land,  ionned  in  a  stream  which 
is  not  navigahle,  belongs  to  the 'owner  of  the  bank  on  that  side  where  the  island 
or  accumulation  is  formed;  or,  if  not  formed  on  one  side  only,  to  the  owners 
of  the  banks  on  the  two  sides,  divided  by  an  imaginary  line  drawn  through 
the  middle  of  the  stream.  [Commissioners'  Amendment,  approved  March  16« 
1901;  took  effect  July  1,  1901.] 

1018.  Islands  formed  by  division  of  stream. 

Sec.  1018.  If  a  stream,  navigable  or  not  navigable,  in  forming  itself  a  new 
arm,  divides  itself,  and  surrounds  land  belonging  to  the  owner  of  the  shore, 
and  thereby  forms  an  island,  this  island  belongs  to  such  owner. 

1019.  What  fixtures  tenant  may  remove. 

Sec.  1019.    A  tenant  may  remove  from  the  demised  premises,  any  time  during 

the  continuance  of  his  term,  anything  affixed  thereto  for  purposes  of  trade, 

manufacture,  ornament,  or  domestic  use,  if  the  removal  can  be  effected  without 

injury  to  the  premises,  unless  the  thing  has,  by  the  manner  in  which  it  is 

affixed,  become  an  integral  part  of  the  premises.    [New  section,  approved  March 

30,  1874;  Amendments  1873-74,  224;  took  effect  July  1,  1874.] 

Section  1019,  as  originally  passed,  was  re-         Tixtures:  See  the  note  to  sec.  660,  ante, 
pealed   by  act   approved   March  30,   1874;         Viistures,    tenanrs   right   to    remoTS: 
Amendments  1873-74,  224;  took  effect  July      See  11  Am.  Dec.  241-244,  note, 
1,  18 i4;  and  a  new  section  substituted  in  its 
place  as  above. 

CHAPTER  II. 

ACCESSION  TO  PERSONAL  PB0PEBT7. 

Sec.  1025«  Accession  by  uniting  scTeral  things. 

Sec.  1026.  Principal  part,  what. 

Sec.  1027.  Same. 

Sec.  1026.  Uniting  materials' and  workmanship. 

Sec.  3029.  Inseparable  materials. 

Sec.  1030.  Materials   of  seyeral   owners. 

Sec.  1031.  Willful  trespassers. 

Sec.  1032.  Owner  may  elect  between  the  thing  and  its  Talue. 

Sec.  1033.  Wrongdoer  liable  in  damages. 

1026.  Aocession  by  uniting  several  things. 

Sec.  1025.  When  things  belonging  to  different  owners  have  been  united  so 
as  to  form  a  single  thing,  and  cannot  be  separated  without  injury,  the  whole 
belongs  to  the  owner  of  the  thing  which  forms  the  principal  part;  who  must, 
however,  reimburse  the  value  of  the  residue  to  the  other  owner,  or  surrender  the 
whole  to  him. 

The   code  commissioners  state  that   **the      1031,  are  similar  to  those  of  the  Oode  Napol- 
proTisious  of  thiit  chapter,   except  section      eon  and  the  code  of  Louisiana." 
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Title  III,  Chap.  II.]    Accession  to  Pebsonal  Pbopbbty.  §§  1026-1030 

Title  by  aoc«wion:  See  notes*  54  Am.  1  Sneed,  106;  60  Am.  Dec.  140;  Mack  t. 

Dec  R83-697;  24  Am.  Dec.  70-88.    The  owner  Suell,  140  N.  Y.  193;  37  Am.  St.  Rep.  .534; 

of  principal  materials  acquires  by  right  of  McConihe  v.  New  York  etc.  R.  R.  Co.,  20 

accession  the  property  m  the  whole,  where  K.  Y.  495;  75  Am.  Dec.  420. 

materials  of  seyeral  persons  are  united  by  Accession,  title  to  personalty  by:  See 

labor  into  a  joint  product:  Pulcifer  y.  Page,  44  Am.  St.  Rep.  444-448,  note;  3  Am.  St. 

32  Me.  404;  54  Am.  Dec  662;  Dunn  t.  Onea),  Rep.  197,  198,  note. 

1026.  Principal  part,  what. 

Sec.  1026.  That  part  is  to  be  deemed  the  principal  to  which  the  other  has 
been  united  only  for  the  use,  ornament,  or  completion  of  the  former,  unless  the 
latter  is  the  more  Taluable,  and  has  been  united  without  the  knowledge  of  its 
owner,  who  may,  in  the  latter  case,  require  it  to  be  separated  and  returned  to 
him,  although  some  injury  should  result  to  the  thing  to  which  it  has  been 
united. 

1027.  Same. 

Sec.  1027.    If  neither  part  can  be  considered  the  principal,  within  the  rule 

prescribed  by  the  last  section,  the  more  valuable,  or,  if  the  values  are  nearly 

equal,  the  more  considerable  in  bulk,  is  to  be  deemed  the  principal  part. 

Value  of  the  materials. — On  the  com-  signs  the  whole  property  to  the  innocent 

paratire  value  of  the  completed  article  and  party.  .  But  there  is  no  forfeiture  where  the 

the  original  materials,  see  Lampton  v.  Pres-  admixture  has  been   made   without  fraud, 

ton,  1  J.  J.  Marsh.  ^^;  19  Am.  Dec.  1*34;  nor  even  the  case  of  fraudulent  intermix* 

Lewis  V.  Courtright,  77  Iowa,  100;  Wether-  ture,  if  the  goods  mixed  are  of  equal  value; 

bee  T.   Green,  2t2  Mich.  311 ;  7  Am.  Rep.  in  the  latter  case,  each  owner  takes  his  pro- 

653;  Isle  Royal  Min.  Co.  v.  Hertin,  37  Mich,  portion  of  the  whole:  Hesseltine  v.  Stock- 

332;  26  Am.  Rep.  520,  and  note.    In  case  well,  30  Me.  287;  50  Am.  Dec.  627. 
of  confusion  of  goods,  the  common  law  as- 

1028.  TTniting  materials  and  workmanship. 

Sec.  1028.    If  one  makes  a  thing  from  materials  belonging  to  another,  the 

latter  may  claim  the  thing  on  reimbursing  the  value  of  the  workmanship,  unless 

the  yalue  of  the  workmanship  exceeds  the  value  of  the  materials,  in  which  case 

the  thing  belongs  to  the  maker,  on  reimbursing  the  value  of  the  materials. 

Where  one  by  mistake,  in  good  faith,  recover'  compensation    therefor    from    the 

has  expended  labor  upon  the  property  of  owner,  although  the  owner  has  availed  him- 

auother,  not  destroying  its  identity  nor  con-  self  of  the  benefit:  Isle  Royal  Min.  Co.  v. 

verting  it  into  something  substantially  dif-  Hertin,  37  Mich,  332;  26  Am.. Rep.  520. 
ferent,  nor  enhancing  its  value,  he  cannot 

1029.  Inseparable  materials. 

Sec.  1029.  Where  one  has  made  use  of  materials  which  in  part  belong  to  him, 
and  in  part  to  another,  in  order  to  form  a  thing  of  a  new  description,  without 
having  destroyed  any  of  the  materials,  but  in  such  a  way  that  they  cannot  be 
separated  without  inconvenience,  the  thing  formed  is  common  to  both  proprie- 
tors; in  proportion,  as  respects  the  one,  of  the  materials  belonging  to  him,  and 
as  respects  the  other,  of  the  materials  belonging  to  him  and  the  price  of  his 
workmanship. 

The  law  of   accession  does  not   apply  ty  of  the  wheels  and  axles  remain  in  the 

where  the  union  of  materials  is  such  as  to  owner,  and  he  may  maintain  tro'Ver  for  their 

permit  separation,  as  in  case  of  wheels  and  conversion:  Clark   v.   WeUs,  45  Vt.  4;   12 

axles  belonging  to  one  person  being  added  Am.  Rep.  187. 
to  the  stage  wagon  of  another.    The  proper- 

1030.  Haterials  of  leveral  owners. 

Sec.  1030.    When   a  thing  has   been   formed  by   the  admixture  of   several 
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Civil  Codbs. 


[Div.  II,  Part  ly. 


materials  of  different  owners,  and  neither  can  be  considered  the  principal  sub- 
stance, an  owner  without  whose  consent  the  admixture  was  made  may  require  a 
separation,  if  the  materials  can  be  separated  without  inconvenience.  If  they 
cannot  be  thus  separated,  the  owners  acquire  the  thing  in  common,  in  propor- 
tion to  the  quantity,  quality,  and  value  of  their  materials;  but  if  the  materials 
of  one  were  far  superior  to  those  of  the  others,  both  in  quantity  and  value,  he 
may  claim  the  thing  on  reimbursing  to  the  others  the  value  of  their  materials. 

Commingling  of  fruit.— Where  a  com-  fniit,  the  commingling  has  no  effect  on  the 

pany  contracts  with  producers  to  dry  and  title  of  the  several  owners  other  than  to 

market  their  fruit,  and  the  fruit  of  each  conrert  it  into  ownership  in  common:  Ar- 

is  receired,  weighed,  and  mingled  with  other  nold  y.  Pi'oducers*  Fruit  Co.,  128  Cal.  637. 

1031.  Willful  trespassers. 

Sec.  1031.  The  foregoing  sections  of  this  article  are  not  applicable  to  cases 
in  which  one  willfully  uses  the  materials  of  another  without  his  consent;  but 
in  such  cases  the  product  belongs  to  the  owner  of  the  material,  if  its  identity 
can  bo  traced. 


A  willful  trespasser  cannot  acquire  title 
by  altering  the  form  of  the  property,  as  by 
working  trees  into  rails  and  posts:  Snyder 
V.  Vaux,  2  Rawle,  423;  21  Am.  Dec.  406; 
or  lumber  and  shingles:  Betts  y.  Lee,  5 
Johns.  348;  4  Am.  Dec.  368;  or  into  char- 
coal: Curtis  v.  Groat,  6  Johns.  168;  5  Am. 
Dec.  204.  The  owners  of  trees  cut  on  his 
land  by  a  trespasser  and  by  him  converted 
into  railroad  ties  may  recover  them  from  an 
innocent  purchaser  from  the  trespasser: 
Strubbee  v.  ancinnati,  78  Ky.  481;  39  Am. 
Rep.  251.  The  owner  of  logs  tortiously 
taken  and  converted  into  lumber  is  entitled 
to  recover  the  value  of  the  lumber:  Baker  v. 


Wheeler,  8  Wend.  505;  24  Am.  Dec.  G6.  A 
willful  trespasser  can  acquire  no  right  by 
accession  to  the  property  of  another,  and 
the  owner  may  reclaim  it  notwithstanding 
any  alteration  of  form,  unless  it  is  changed 
into  a  difCerent  species  and  incapable  of  res- 
toration to  its  original  state:  Peirce  v.  God- 
dard,  22  Pick.  550;  33  Am.  Dec.  764.  In 
an  action  by  an  owner  of  land  against  a 
trespasser  cutting  grass  and  making  it  into 
hay,  the  owner  may  recover  the  Talue  of  the 
hay  without  allowance  for  the  expense  of 
cutting  it:  Benjamine  v.  Benjamine,  15  Conn. 
347;  39  Am.  Dec.  384.  See,  further,  note, 
24  Am.  Dec.  70-78. 


1032.  Owner  may  elect  between  the  thing  and  its  value. 

Sec.  1032.  In  all  cases  where  one  whose  material  has  1)een  nsed  without  his 
knowledge,  in  order  to  form  a  product  of  a  different  description,  can  claim  an 
interest  in  such  product,  he  has  an  option  to  demand  either  restitution  of  his 
material  in  kind,  in  the  same  quantity,  weight,  measure,  and  quality,  or  the 
value  thereof;  or  where  he  is  entitled  to  the  product,  the  value  thereof  in  place 
of  the  product. 

1033.  Wrongdoer  liable  in  damages. 

Sec.  1033.  One  who  wrongfully  employs  materials  belonging  to  another  is 
liable  to  bim  in  damages,  as  well  as  under  the  foregoing  provisions  of  tlus 
chapter. 


Chapter  I. 

II. 

III. 

IV. 

V. 


TITLE  IV. 

TRANSFER. 

Transfer  in  General 1039 

Transfer  of  Real  Property 1091 

Transfer  of  Personal  Property 1135 

Recording  Transfers  of  Real  Property 1158 

Unlawful  Transfers 1227 
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Title  IV,  Chap.  I.] 


Transfers  in  General. 


§§  1039-1011 


'The  obligations  of  the  parties  to  a  trans-  for  the  benefit  of  creditors  are  regulated  by 

fferfor  consideration,  or  to  a  contract  of  hir-  the  part  of  debtor  and  creditor":  Commis- 

lug,  are  regulated  by  the  titles  on  sales,  on  sionersi'  note, 
exdiange,  and  on  hiring.    Transfers  in  trust 

CHAPTER  I. 

TRANSFERS   IN   GENERAL. 

Article  I.    Definition  of  Transfer 1039 

n.    What  may  be  Transferred 1044 

III.    Mode  of  Transfer 1052 

rV.    Interpretation  of  Grants 1066 

V.    Effect  of  Transfer 1083 

AETICLE  I. 


DEB'INITION  OF  TRANSFER. 


Sec  1089.    Transfer,  what. 


Sec.  1040.    Voluntary  transfer. 


1039.  Transfer,  what. 

Sec.  1039.    Transfer  is  an  act  of  the  parties,  or  of  the  law,  by  which  the  title 

to  property  is  conveyed  from  one  living  person  to  another. 

"Bonvier  defines  transfer*  to  be  the  act  Commissioners*  note.     Section  cited  gener- 

by  which  the  owner  of  a  thing  deliyers  it  to  ally:  Mayhury  t.  Ruiz,  58  Cal.  11,  16, 

another  person,  with  the  intent  of  passing  Title    to    chattels,    when    passes    by 

the  rights  which  he  has  in  it  to  the  latter* ":  transfer:  See  55  Am.  Dec.  299-301,  note. 

1040.  Voluntary  transfer. 

Sec.  1040.  A  voluntary  transfer  is  an  executed  contract^  subject -to  all  rules 
of  law  concerning  contracts  in  general;  except  that  a  consideration  is  not  neces- 
sary to  its  validity. 


"Rules  of  law:  Fletcher  v.  Peck,  6  Cranch, 
136;  People  t.  Piatt,  17  Johns.  195;  8  Am. 
Dec.  382;  Varick  v.  Briggs,  22  Wend.  543; 
Van  Rensselaer  v.  Ball,  19  N.  Y.  100.  The 
last  clause  in  section  1040  was  proposed  for 
enactment  in  regard  to  grants  of  real  prop- 
erty by  the  New  York  revisers  in  1828,  but 
was  not  enacted;  yet  it  would  seem  that, 
independent  of  statutory  enactment  it  is  the 
law:  Bnnu  v.  Wiuthrop,  1  Johns.  Ch.  329; 


Irons  T.  Smallpice,  2  Bam.  &  Aid.  551;  Jack- 
son Y.  Gnrnsey,  16  Johns.  189":  Commis- 
sioners' note. 

Gifts:  See  sec.  1146  et  seq.,  post. 

Gift  of  land:  See  66  Am.  St.  Rep.  798- 
801,  note. 

Voluntary  conveyances,  what  are:  See 
14  Am.  St.  Rep.  739-754,  note. 

Voluntary  conveyance,  who  may  avoid: 
See  14  Am.  Dec.  703-709,  note. 


ARTICLE  II. 


WHAT  MAY  BE  TRANSFERRED. 

Sec.  1044.  What  may  be  transferred. 

Sec.  1045.  Possibility. 

Sec.  1046.  Kight  of  re-entry  can  be  transferred. 

Sec.  1047.  Owner  ousted  of  possession  may  transfer. 

1044.  What  may  be  transferred. 

Sec.  1044.    Property  of  any  kind  may  be  transferred,  except  as  otherwise 
provided  by  this  article. 

811 


§§  1045-1052 


Civil  Code. 


[Div.  II,  Part  IV, 


An  owner  of  land  in  tbe  possession  of  a 
tenant  may  execute  a  valid  lease  thereof 
to  a  third  person  before  the  expiration  of 
the  former  lease  and  before  the  prior  ten- 
ant has  surrendered  the  possession:  Rice  y. 


Whitmore,  74  Cal.  619;  5  Am«  8t.  Rep.  479. 
Expectancies,  ajwignment,  axuK  conTey- 
ance  of:  See  37  Am.  Dec  128-130.  uote;  56 
Am.  St.  Rep.  338-361,  note. 


1046.  FossibiUty. 

Sec.  1045.    A  mere  possibility,  not  coupled  with  an  interest,  cannot  be  trans- 
ferred. 

See  ante,  sec.  700.  gendes:  See  70  Am.  Dec  96-96,  note;  91 

Assignment  of  possibilities  or  oontin-     Am.  Dec.  648-661.  note. 

1046.  Bight  of  re-entry  can  be  transferred. 

Sec.  1046.     A  right  of  re-entry,  or  of  repossession  for  breach  of  condition 
subsequent,  can  be  transferred. 

"This  reverses  the  rule  in  section  462  of      which  is  based  on  onr  statate":  Note  in  tha 
the   New  York  Civil  Ck>de.    It  harmonizes      commissioners'  report, 
analogically    with    the    following    section^ 

1047.  Owner  ousted  of  possession  may  transfer. 

Sec.  1047.    Any  person  claiming  title  to  real  property  in  the  adverse  posses- 
sion of  another  may  transfer  it  with  the  same  effect  as  if  in  actual  possession. 

the  grantor  has  a  rightf  al  claim,  should  not 
be  valid'*:  Commissioners'  note.  For  an  ap- 
plication of  the  principle  here  indicated,  see 
Lycas  y.  Pico,  55  Cal.  126,  where  a  promis- 
sory uote  g^ven  for  an  outstanding  title  to 
land  in  the  adverse  possession  of  another 
was  held  valid,  the  transfer  being  permitted 
by  our  code. 

Mortgage  of  land  in  the  adverse  possession 
of  another  is  valid:  Sec.  2021.  This  section 
follows  as  a  logical  sequence  from  section 
2947,  which  permits  a  mortgage  of  any  in- 
terest capable  of  transfer,  and  from  section 
1047,  which  validates  the  'transfer  of  land 
in  the  adverse  possession  of  another. 


"At  common  law,  the  conveyance  of  laud 
in  the  adverse  possession  of  another  was 
void,  and  this  is  the  law  at  the  present 
time  in  several  of  the  states;  but  the  com- 
mon-law rule  never  prevailed  in  this  state, 
having  been  abrogated  by  statute.  The  rea- 
son of  the  aucieut  common-law  doctrine  does 
not  exist  here.  When  livery  of  seisin  was 
necessary,  as  it  could  only  be  made  by  the 
person  in  possession,  it  followed,  as  a  mat- 
ter of  course,  that  a  conveyance  by  a  per- 
son out  of  possession  was  void.  In  this 
state  the  execntion  and  delivery  of  a  deed 
without  livery  of  seisin  or  entry  consummates 
a  conveyauce,  and  therefore  there  is  no  good 
reason  why  the  conveyance  of  land,  to  which 


AETICLE  III. 

MODE  OF  TRANSFER. 

Sec  1052.  When  oral. 

Sec.  1053.  Grant  defined. 

Sec.  1054.  Delivery  uecessary. 

Sec.  1055.  Date. 

Sec.  1056.  Delivery  to  grantee  is  necessarily  absolute. 

Sec.  1057.  Delivery  in  escrow. 

Sec  1058.  Surrendering  or  canceling  grant  does  not  recouvey. 

Sec.  1058.  Constructive  delivery. 

Sec.  1060.  Giiint  as  a  gratuity.    [Repealed.] 

1052.  When  oral. 

Sec.  1052.     A  transfer  may  be  made  without  writing,  in  every  case  in  which  a 
writing  is  not  expressly  required  by  statute. 

WSiat  contracts  must  be  in  writing:        Fraudulent  instruments  and  transfers: 

See  sec.  1G24,  post.  See  sec  3439  et  seq.,   post. 

Unlawful  transfers:  See  sec.  1227  et  seq. 
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1053.  Grant  defined. 

Sec.  1053.  A  transfer  in  writing  is  called  a  grant,  or  conveyance,  or  bill  of 
sale.  The  term  "grant,^'  in  this  and  the  next  two  articles,  includes  all  these 
instruments,  unless  it  is  specially  applied  to  real  property.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  225;  took  effect  July  1,  1874.] 

Covenants  implied  from,  a  "grant"  of  "grant,"  it  being  extended  bj  the  original 

realty:  See  sec  1113,  post.  section  to  erery  instrument  in  writing  by 

The  code  examiners,  whose  amendment  is  which  property  is  transferred,  whenever  the 

here    adopted,  restricted    the    meaning  of  word  was  used  in  this  title. 

1064.  Delivery  necessary. 

Sec.  1054.  A  grant  takes  effect,  so  cs  to  vest  the  interest  intended  to  be 
transferred,  only  npon  its  delivery  by  the  grantor. 


Delivery  is  essential  to  the  Testing  of  the 
graiitor*s  interest  in  the  grantee;  and  it  is 
well  settled  that  a  deed  takes  effect  only 
from  the  time  of  its  delivery:  Dyson  v.  Brad- 
ehaw,  23  Cal.  528;  Barr  v.  Schroeder,  32 
Cal.  ClO;  Fitch  v.  Bunch,  30  Cal.  208;  Hib- 
berd  v.  Smith,  67  Cal.  547;  56  Am.  Rep.  726; 
Bank  of  Ilealdsburg  t.  Bailhace,  6G  Cal. 
327;  Byars  v.  Spencer.  101  111.  429;  40  Am. 
Rep.  212;  Hanley  v.  Wilson,  77  N.  C.  216; 
Calhoun  v.  Emigrant  Co.,  03  U.  S.  124.  See, 
also,  Gould  V.  Wise,  97  Cal.  532. 

What  is  eufficiezit  delivery:  See  58  Am. 
Bep.  289-296,  note;  40  Am.  Rep.  217,  218, 
note;  53  Am.  St.  Rep.  537-556,  note. 

Delivery  is  a  question  of  fact  and  de- 
pends more  upon  the  intention  of  the  parties 
than  upon  the  mode  of  fnlfilliug  the  inten- 
tion: Hastings  t.  Va^ughn,  5  Cal.  315;  and 
«ee  sec.  1059,  infra;  Duer  v.  James,  42  Md. 
492;  Wellborn  v.  Weaver,  17  Ga.  267;  68 
Am.  Dec.  235;  Cannon  v.  Cannon,  26  N.  J. 
Eq.  319;  Den  v.  Farlee,  21  N.  J.  L.  285. 
The  elements  of  a  delivery  are  that  the  writ- 
ing must  be  meant  by  the  maker  to  take 
immediate  effect,  and  be  presumably,  or  in 
fact,  accepted  by  the  other  party:  Harris  v. 
Harris,  ^9  Cal.  620.     It  is  evidence  of  the 
delivery  of  the  deed  that  it  is  in  the  posses- 
sion of  the  grantee:  Branson  v.  Caruthers, 
49  Cal.  374;  Ward  v.  Dougherty,  75  Cal.  240; 
7  Am.  St.  Rep.  151;  and  see  McLennan  v. 
McDonnell,  78  Cal.  273;  Vemol  v.  Vemol, 
63  N.  Y.  45;  Wharton  on  Evidence,  sees. 
1313,  1314;  and  found  on  her  death  among 
her  papers:  Kidder  v.  Stevens,  60  Cal.  414; 
or  that  it  was  recorded  by  the  grantor  or  by 
some    one    claiming    under    him:  Barr    v. 
Schroeder,  82  Cal.  610;  Bensley  v.  Atwill, 
12  Cal.  231;  Davis  v.  Pacific  Imp.  Co.,  118 
Cal.  45.  49;  Holliday  v.  White,  38  Tez.  460; 
Union  Ins.  Co.  ▼.  Oampbell,  95  HI.  267:  85 
Am.  Rep.  106;  Cecil  v.  Beaver,  28  Iowa,  241; 
2  Wharton  on  Contracts,  sec.  677;  and  this 
though  the  deed  be  retained  by  the  grantor: 
Kerr  v.   Bimie,  25  Ark.  225;  Robinson  v. 
Gould,  26  Iowa,  89;  Cedl  v.  Beaver,' 28  Iowa, 
241;  4  Am.  Rep.  174;  Mitchell  v.  Ryan,  3 
Ohio  St.  877;  Masterson  v.  Cheek,  28  111.  72. 
A  deed  from  father  to  son,  acknowledged 
and  recorded  at  the  request  of  the  grantor, 
and  produced  on  the  trial  by  the  grantee,  is 
adminnble  without  other  proof  of  delivery: 


Wedel  V.  Herman,  59  Cal.  507.  The  term 
**bas  executed  unto,*'  applied  to  instruments 
in  writing,  imports  both  making  and  deliv- 
ery: Bagley  v.  Mickle,  9  Cal.  480;  and 
acknowledgment  of  married  woman's  deed: 
Joseph  V.  Dougherty,  60  Cal.  358.  It  imports 
every  act  requisite  to  make  the  instrument 
operative  and  effective:  Joseph  v.  Dough- 
erty, 60  Cal.  358. 

The  fact  that  the  grantor  requested  the 
grantee  to  refrain  from  recording  the  in- 
strument until  after  the  grantor's  death  is 
entirely  immaterial:  Dimmick  v.  Dimmick, 

95  Cal.  323.  The  declarations  and  acts  of 
a  grantor,  made  and  done  in  his  own  inter- 
est months  after  the  delivery  of  a  deed  by 
him,  are  not  admissible  as  indicating  his  in-^ 
teutions  in  delivering  the  deed,  and  instru- 
ments executed  by  him  thereafter  cannot 
constitute  evidence  in  his  favor  upon  the 
question  of  such  intention:  Bury  t.  Young, 
98  Cal.  446;  35  Am.  St.  Rep.  186.  The  fact 
that  the  deed  had  been  actually  placed  in 
the  vendee's  hands  does  not  constitute  de- 
livery, where  the  vendee  declines  to  go  on 
with  the  trade,  and  does  not  take  the  doed: 
Fenton  ▼.  Alsip,  79  Cal.  402.  See,  further, 
as  to  evidence  of  intention.  Dean  v.  Parker, 
88  Cal.  283. 

Where  possession  of  the  deed  is  obtained 
by  fraud  or  without  the  consent  of  the  gran- 
tor, there  is  no  delivery:  Haskell  v.  Doty,  78 
Cal.  424;  Gould  v.  Wise,  97  Cal.  532;  Klose 
V.  Hillenbrand,  88  Cal.  473;  Denis  v.  Velnti. 

96  Cal.  223;  Fish  v.  Benson.  71  Oa\.  428. 
That  possession  of  the  deed  by  the  grantee 
is  not  conclusive  evidence  of  delivery,  see, 
also,  Black  v.  Sharkey,  104  Cal.  279. 

Delivery  cannot  be  presumed  from  the 
signing  and  acknowledging  a  deed:  Boyd  v. 
Slayback,  68  Cal.  498. 

Delivery  is  not  complete  until  the  grantor 
has  so  dealt  with  the  instrument  delivered 
as  to  lose  all  control  over  it.  Whether  he 
has  so  dealt  with  it  depends  npon  the  intent 
to  be  deduced  from  all  the  surrounding  cir- 
cumstances: Hibberd  v.  Smith,  67  Cal.  647; 
56  Am.  Rep.  726;  Denis  v.  Velati,  90  Cal. 
223.  Delivery  to  a  third  person  not  author- 
ized by  the  grantee  to  receive  it  will  not 
defeat  attaching  creditors  of  the  grantor: 
Hibberd  v.  Smith,  6T  Cal.  547;  56  Am.  Rep. 
726. 
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Delivery  to  one  of  two  joint  owners  is  deliy- 
ery  to  both:  Eshleman  v.  Henrietta  Vineyard 
Co.,  102  Cal.  199. 

Assent  of  grantee  is  necessary  to  deliv^ 
ery:  Hibberd  v.  Smith,  67  Cal.  547;  56  Am. 
Rep.  726. 


Constructive  delivery:  See  sec.  1C59,. 
infra. 

Contract  in  writing  takes  effect  only 
from  delivery:  See  post,  sec.  162a 


1055.  Date. 

Sec.  1055.  A  grant  duly  executed  is  presumed  to  have  been  delivered  at  its 
date,  except  that  if  proved  or  acknowledged  before  some  officer,  it  is  presumed 
to  have  been  delivered  at  the  date  of  his  certificate  thereof,  unless  the  proof 
shows  it  to  have  been  delivered  at  some  earlier  date  and  the  certificate  so  states. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  eflEect  July  1^ 
1901.] 

Ward  v.  Dougherty,  75  Cal.  240;  7  Am. 
St.  Rep.  151;  Lewis  y.  Bums,  122  Cal.  368. 

By  the  amendment  of  1901  the  "time 
when  a  ffrant  is  presumed  to  haye  been  de- 
livered is  changed  from  that  of  its  date  to 
that  of  the  certificate  of  acknowledgment, 
this  latter  presumption  being,  in  the  opinion 
of  the  commissioners,  more  usually  in  ac- 
cord with  the  facts.  At  present,  it  is  possi- 
ble, by  merely  antedating  a  grant,  to  create 
a  presumption  of  its  delivery  at  such  date, 
though  the  certificate  of  acknowledgment 
bears  a  much  more  recent  date":  Commis- 
sioners' note. 


Presnmption  of  delivery:  See  sec.  1064w 
Applicable  to  bill  of  sale:  McFadden  v.  Mit- 
chell, 61  Cal.  148.  Since  this  presumption  is. 
statutory,  decisions  in  other  states  as  to  a 
presumption  that  a  deed  is  not  delivered  un- 
til after  its  acknowledgment  are  inapplica- 
ble: Gordon  v.  Sau  Diego,  108  Cal.  264. 

Presumption  of  delivery  at  date  of 
grant  is  not  conclusive:  Tread  well  v.  Rey- 
nolds, 47  Cal.  171. 

Whether  delivery  presumed  to  have- 
been  at  its  date:  See  86  Am.  Dec.  63,  64» 
note. 


1056.  Delivery  to  grantee  Ib  necessarily  absolute. 

Sec.  1056.    A  grant  cannot  be  delivered  to  the  grantee  conditionally.    Deliv* 

ery  to  him,  or  to  his  agent  as  such,  is  necessarily  absolute,  and  the  instrument 

takes  effect  thereupon,  discharged  of  any  condition  on  which  the  delivery  was 

made. 

grantee,  but  only  to  a  third  person:  Mowry 
V.  Heney,  80  Cal.  471;  and  see  Denis  v. 
Velati,  96  Cal..  223. 

Delivery  contingent  upon  death:  See  5$ 
Am.  St.  Rep.  553-565,  note. 


See,  for  the  construction  of  a  deed  exe- 
cuted to  the  grantee  upon  the  condition  that 
the  grantors  should  retain  the  use  and  con- 
trol during  their  lifetime:  Chandler  v. 
Chandler,  55  Cal.  267. 

Deed  cannot  be  delivered  in  escrow  to 


1057.  Delivery  in  escrow. 

Sec.  1057.    A  grant  may  be  deposited  by  the  grantor  with  a  third  person,  to 

be  delivered  on  performance  of  a  condition,  and  on  delivery  by  the  depositary, 

it  will  take  effect.    While  in  the  possession  of  the  third  person,  and  subject  to 

condition,  it  is  called  an  escrow. 

aid  V.  Huff,  77  Cal.  133;  Bury  v.  Youn«r» 
98  Cal.  446;  35  Am.  St  Rep.  186.  This  is 
determined  by  the  -grantor^s  Intention,  which 
is  a  question  of  fact:  Bury  v.  Young, 98  Gal. 
446;  85  Am.  St.  Rep.  186;  Wittenbrock  t. 
Cass,  110  Cal.  1  (parol  evidence  admissible 
to  show  all  the  facts  and  conditions  upon 
which  the  deed  was  deposited).  If  the  con- 
dition of  delivery  over  is  the  order  of  the 
grantor,  the  deed  is  deemed  in  law  to  be 
still  in  his  possession:  Fitch  v.  Bunch,  30 
Cal.  208.  The  grantee  acquires  no  title  to 
the  land  until  the  conditions  are  complied 
with:  Dyson  v.  Bradshaw.  23  Oal.  528. 
Handing  a  deed  to  one  of  the  directors  of 


A  deed  delivered  as  an  escrow  takes 
effect  from  the  time  of  the  original  delivery, 
upon  the  happening  of  the  condition:  Wheel- 
wright V.  Wheelwright,  3  Am.  Dec.  66; 
Hatch  V.  Hatch,  6  Am.  Dec.  67;  Black  v. 
Hoyt.  33  Ohio  St.  203;  McDonald  v.  Huff, 
77  Cal.  133.  Whether  delivery  of  deed  to  a 
third  party  was  delivery  for  benefit  of  gran- 
tee named  in  the  deed  is  a  question  of  fact 
to  be  determined  by  ascertaining  the  in- 
tention of  the  grantor:  Dean  v.  Parker,  88 
Cal.  283.  It  is  essential  to  an  escrow  that 
the  deed  be  no  longer  under  the  control  of 
the  grantor:  Fitch  v.  Bunch,  30  Cal.  208: 
Cannon  v.  Haudley,  72  Cal.   133;  McDon- 
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a  bank,  the  grantee,  with  directions  not  to 
deliver  the  same  until  certain  matters  in 
di;<pute  are  settled,  and  the  director  In- 
structed to  make  such  delivery,  is  not  a  de- 
livery to  the  bank,  nor  can  delivery  be  made 
until  the  instructions  are  given:  Bank  of 
Healdsburg  v.  Bailhache,  65  Cal.  327.  The 
deposit  of  a  deed  with  a  third  person,  by 
one  of  the  parties  to  a  contract  for  the  ex- 
change of  lands,  to  be  delivered  to  the  other 
party  to  the  contract  as  soon  as  the  ques- 
tion of  title  to  the  lauds  should  be  settled 
to  the  satisfaction  of  the  contracting  par- 
ties, does  not  constitute  a  delivery  in  es- 
crow: Miller  v.  Sears,  91  Cal.  282;  26  Am. 
St.  Rep.  176.  Where  the  contingency  is  the 
death  of  the  grantor,  the  following  distinc- 
tion is  to  be  noted :  whether  or  not  the  gran- 
tor reserved  ia  right  to  recall  the  instrument. 
This  distinction  leads  to  the  two  following 
principles:  1.  If  the  deed  is  delivered  to  a 
third  person  without  any  reservation  of 
right  to  recall  the  deed  before  the  grantor^s 
death,  but  with  the  absolute  and  final  de- 
termination that  it  shall  take  -effect  when 
the  contingency  of  his  death  happens,  it 
will  become  operative  upon  its  delivery, 
after  his  death,  to  Che  grantee;  and  such 
delivery  will  date  back  to  the  prior  deliv- 
ery for  the  purpose  of  passing  the  grantor's 
title:  Wheelwright  v.  Wheelwright,  8  Am. 
Dec.  66;  Hatch  v.  Hatch,  6  Am.  Dec.  67; 
Foster  v.  Mansfield,  3  Met.  412;  97  Am. 
Dec.  154;  Mather  v.  Corliss,  103  Mass.  568; 


Hathaway  v.  Payne,  34  N.  Y.  92;  Stephens 
V.  Rhinehart,  72  Pa.  St.  434;  Stone  v.Duvall, 
77  111.  475;  Wallace  v.  Harris,  32  Mich.  380; 
Thatcher  v.  St.  Andrew's  Church,  37  Mich. 
264.  2.  On  the  other  hand,  where  there  is 
such  a  reservation  of  the  grantor's  right  to 
recall  the  deed  before  his  death,  the  delivery 
in  escrow  is  not  effectual  to  pass  the  title, 
even  though  he  die  without  recalling  it: 
Cook  V.  Brown,  34  N.  H.  460;  Prutsman  v. 
Baker,  30  Wis.  64rl;  11  Am.  Rep.  592;  Bailey 
v.  Bailey,  7  Jones,  44;  Brown  v.  Brown,  60 
Me.  316.  And  if  a  husband  and  wife  each 
execute  a  deed  to  the  other  and  deliver  the 
deeds  to  a  third  person,  with  an  under- 
standing that  on  the  death  of  either  the 
deed  to  the  survivor  shall  be  recorded  and 
the  other  returned  as  ineffective,  no  escrow 
is  created:  Kenney  v.  Parks,  125  Cal.  146. 
For  further  investigation  of  questions  con- 
nected with  this  subject,  see  the  note  to 
Jones  V.  Jones,  16  Am.  Dec.  39. 

Delivery  in  escrow:  See  53  Am.  St.  Rep. 
655,  556,  note. 

Promissory  notes  delivered  in  escrow 
become  absolute  upon  the  happening  of  the 
condition  after  the  maker's  death:  Bostwick 
V.  McEvoy,  62  Cal.  496.  See  Witmer  Broth- 
ers Co.  V.  Weid,  108  Cal.  569,  where  notes 
were  delivered  in  escrow  to  secure  payment 
of  stock  of  a  street  railway  on  condition 
the  road  be  built  within  a  specified  tiipe. 

Conveyance  to  take  effect  after  death 
of  grantor:  See  63  Am.  Dec.  248-2^,  note. 


1058.  Suirenieiing  or  canceling  grant  does  not  reconvey. 

Sec.  1058.    Bedelivermg  a  grant  of  real  property  to  the  grantor,  or  cancel- 
ing it,  does  not  operate  to  retransfer  the  title. 


Bedelivery  or  destruction  of  a  deed,  by 
mutual  consent  or  otherwise,  does  not  op- 
erate to  revest  the  estate  in  the  grantor: 
Kearsing  v.  Kilian,  18  Cal.  491;  Bowman  v. 
Cudworth,  31  Cal.  148;  Killy  v.  Wilson,  33 
Cal.  601;  Lawton  v.  Gordon,  34  Cal.  36; 
Cranmer  v.  Porter,  41  Cal.  402;  Jordan  v. 
Jordan,  14  Ga.  145;  Fawcetts  v.  Kinney,  33 


Ala.  264;  Regan  v.  Howe,  121  Mass.  424; 
Lawrence  v.  Lawrence,  21  Mo.  269;  Wilson 
V.  Hill,  13  N.  J.  L.  143.  The  title  cannot 
be  restored  to  the  grantor  other  than  by  a 
reconveyance  in  writing:  Cranmer  v.  Por- 
ter. 41  Cal.  462. 

Bequlsites  of    transfer  of    estates  in 
real  property:  See  sec.  1091,  post. 


1069.  Constructive  delivery. 

Sec.  1059.  Though  a  grant  be  not  actually  delivered  into  the  possession  of 
the  grantee,  it  is  yet  to  be  deemed  constructively  delivered  in  the  following 
cases: 

1.  Where  the  instrument  is,  by  the  agreement  of  the  parties  at  the  time  of 
execution,  understood  to  be  delivered,  and  under  such  circumstances  that  the 
grantee  is  entitled  to  immediate  delivery;  or, 

2.  Where  it  is  delivered  to  a  stranger  for  the  benefit  of  the  grantee,  and  his 

assent  is  shown,  or  may  be  presumed. 

The  delivery  of  a  deed  is  a  question  of  610;   Bagley  v.  McMickle,  9   Cal.  430;  sec. 

fact  to  be  determined  by  the  jury:  Hastings  1054. 

T.  Vanghn,  5  Cal.  518;  Beusley  v.  Atwill,  Delivery  of   grant  of  personal   prop- 

12  Cal.  231;    Barr    t.  Schroeder,  32    Cal.  erty:  See  post,  sec.  1147,  note. 

1060.  Orant  as  a  gratuity. 

[Section  1060  was  repealed  by  act  approved  March  30,  1874;  Amendments 

1873-74,  225;  took  effect  Jnly  1,  1874.] 
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AETICLE  IV. 


INTERPRETATION  OF  GRANTS. 

Sec.  1066.  Grants,  how  interpreted. 

Sec.  1007.  Limitations,  how  controlled. 

Sec.  1068.  Recitals,  when  resorted  to. 

Sec.  1009.  Interpretation  against  grantor. 

Sec.  1070.  Irreconcilable  proTisious. 

Sec.  1071.  Meaning  of  "heirs"  and  "issue,"  in  certain  remainders. 

Sec.  1072.  Words  of  inheritance  unnecessary* 

1066.  Orants,  how  interpreted. 

Sec.  1066.     Grants  are  to  be  interpreted  in  like   manner  with  contracts  in 
general,  except  so  far  as  is  otherwise  provided  in  this  article. 


Interpretation  of  grants.—The  first  step 
in  the  construction  of  a  deed  is  to  ascertain 
the  understanding  and  intention  of  the  par- 
ties at  the  time  of  contracting:  Brannan  t. 
Mesick,  10  Cal.  9o;  sec.  1636,  post.  To  ar- 
riTe  at  this  intention,  the  situation  of  the 
parties  and  the  subject  matter  should  be 
con«-idered,  and  the  whjole  deed  should  be 
tak..i  together:  Walsh  v.  Hill,  38  Cal.  482; 
Brannan  v.  Mesick,  10  Cal.  05;  sec.  1611« 
post:  Pico  V.  Coleman,  47  Cal.  ^;  Stockton 
V.  Weber,  08  Cal.  433;  In  re  Vance,  100  Cal. 
425.  If  the  meaning  of  the  language  is 
doubtful,  the  court  will  consider  the  sur- 
rounding circumstances,  and  call  to  its  aid 
the  acts  of  the  parties  done  under  it  as  a 
clew  to  their  intention:  Mulford  v.  Le 
Franc,  26  Cal.  88;  Martin  v.  Lloyd,  94  Cal. 
195;  Faivre  v.  Daley,  03  Cal.  664;  Truett  v. 
Adams,  66  Cal.  218;  Thompson  v.  Southern 
Cal.  Motor  Road  Co.,  82  Cal.  497:  Yocco  t. 
Couroy,  304  Cal.  468;  Grennan  t.  McGregor, 
78  Cal.  258.  The  word  "grant,"  as  used  in 
deeds,  has  a  well-known  signification,  but 
the  parties  may  limit  or  qualify  its  mean- 
ing: Faivre  v.  Daley,  93  Cal.  664.  The 
words  '-northerly,*'  ^'southerly,"  "easterly," 
**westerly,"  mean  due  courses,  unless  con- 
trolled by  other  words  or  by  natural  ob- 
jects: Bosworth  V.  Dantiew,  25  Cal.  296; 
Fratt  V.  Woodward,  32  Cal.  219;  91  Am. 
Dec.  573;  Colton  v.  Seavey,  L-  Cal.  496. 
Assuming  that  the  letter  "N"  stands  for 
**north,"  such  word  means  due  north,  where 
there  is  nothing  else  to  show  that  it  was 
not  used  in  that  strict  sense:  Martin  t. 
Lloyd,  94  Cal.  195;  Currier  v.  Nelson,  96 
Cal.  505;  31  Am.  St.  Rep.  239.  Monu- 
ments, mentioned  in  a  deed,  control  both 
the  courses  and  distances  given  in  the  deed 
if  there  is  any  conflict:  Anderson  v.  Rich- 
ardson, 92  Cal.  623;  Tognazrini  v.  Mor- 
gauti,  84  Cal.  159;  Hubbard  ▼.  Dusy,  80 
Cal.  281;  Castro  v.  Barry,  79  Cal.  443. 
When  the  half-section  corners  on  each  side 


of  a  section  are  definitely  located,  the  half- 
section  line  must  be  drawn  from  one  cor- 
ner to  the  other,  regardless  of  its  variation 
from  the  due  east  and  west  course:  Gordon 
V.  Booker,  97  Cal.  586.  Where  it  is  not 
clear  that  a  river  is  intended  as  a  boundary, 
and  the  description  is  satisfied  by  taking 
another  point,  viz.,  the  east  Hue  of  the 
official  bed  of  the  stream,  which  corresponds 
with  the  distances  and  acreage  given  in  the 
deed,  the  east  line  will  be  taken  as  the 
boundary  instead  of  the  river:  Hostetter  v. 
Los  Angeles  Terminal  Ry.  Co.,  108  Cal.  33. 
See,  further,  as  to  monuments,  Stiuchfield 
T.  Gillis,  107  Cal.  84;  O'Hara  v.  O'Brien.  107 
Cal.  309;  Freeman  v.  Bellegarde,  108  Cal. 
179;  49  Am.  St.  Rep.  76;  Payne  v.  English, 
101  Cal.  10.  See  Spreckels  v.  Ord,  72  Cal. 
86,  where  it  was  held  the  duty  of  the  court 
to  determine,  as  a  matter  of  law,  in  case 
of  ambiguity,  that  a  specified  tree  was  the 
controlling  monument.  Monuments  must  be 
fixed  and  certain  in  order  to  control  courses, 
distances,  and  quantity.  The  line  of  a 
street  indefinite  in  boundaries  and  dimen* 
sions,  and  covered  by  the  waters  of  the  bay, 
cannot  control  the  other  descriptive  parts 
of  the  conveyance  of  a  water  lot:  Payne  v. 
linglish,  79  Cal.  510.  See  Blackburn  v. 
Nelfeon,  100  Cal.  336;  Mendenhall  v.  Paris, 
S'k  Cal.  193.  The  grantor  may,  by  a  clause 
inserted  in  the  instrument,  give  to  the 
words  he  .used  a  different  meaning  from 
that  which  they  generally  bear:  Morrison 
V.  Wilson,  SO  Cal.  344.  So,  where  a  grantor 
uses  technical  words  otherwise  than  in  their 
technical  signification:  Central  Pac.  R,  R. 
Co.  V.  Real,  47  Cal.  161;  Painter  v.  Pasa- 
dena Land  etc.  Co.,  91  Cal.  74.  A  right 
reserved  may  be  an  exception,  though 
designated  in  the  deed  as  a  reservation: 
Painter  v.  Pasadena  Land  etc  Co.,  91  Cal. 
74. 

Conveyance,  construction    of:    See    56 
Am.  Rep.  324-330,  note. 


1067.  Limitations,  how  controlled. 
Sec.  1067.    A  clear  and  distinct  provision  in  a  grant  is  not  controlled  by  other 
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words  less  clear  and  distinct.     [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

1068.  Becitals,  when  resorted  to. 

Sec.  1068.    ]f  the  operative  words  of  a  grant  are  doubtful,  recourse  may  be 
had  to  its  recital  to  assist  the  construction. 
Bedtals  in  conv«3ranc6,  notice  by:  See  16  Am.  Dec.  764,  755,  note. 

1069.  Interpretation  against  gprantor. 

Sec.  1069.  A  grant  is  to  be  interpreted  in  favor  of  the  grantee,  except  that 
a  reservation  in  any  grant,  and  every  grant  by  a  public  officer  or  body,  as  such, 
to  a  private  party,  is  to  be  interpreted  in  favor  of  the  grantor. 


A  deed  is  to  be  interpreted  in  favor  of 
th^  ^antee,  as  a  geueral  rule:  Dodge  t. 
WaUey.  22  Cal.  224;  Mnller  v.  Bogga,  25 
Cal.  175;  Piper  v.  True,  36  Cal.  606;  Salmon 
V.  WilRon,  41  Cal.  595;  Hager  t.  Spect,  52 
Cal.  579;  Wilcoxson  t.  Spragne,  51  Cal.  640; 
Freeman  v.  Bellegarde,  1CI6  Cal.  179;  49 
Am.  St.  Hep.  76;  bat  in  grants  made  by  a 
public  officer  or  body  to  an  individual,  it  is 
prenamed  in  favor  of  the  grantor  that  the 
ambiguity  was  occasioned  by  the  grantee: 
Jackson  v.  Reeyes,  3  Cal.  203.  See,  also, 
Hostetter  v.  Los  Angeles  Terminal  Ry.  Co., 
106  CaL  38.  See,  for  the  ooustroctiou  in 
fayor  of  the  grantee  of  a  doubtful  clause  in 
a  reserration  in  a  deed,  Muller  v.  Boggs,  25 
Cal.  175.  The  tendency  of  modem  decisions 
is  to  uphold  couTey^nces  and  give  effect  to 
the  intention  of  the  parties,  regardless  of 
technical  rules  of  construction:  Faivre  t. 
Daley,  93  Cal.  661.  The  maxim,  "Ut  res 
magis  valeat  quam  pereat,"  must  be  applied 
to  the  construction  of  all  deeds  and  con- 
tracts.   It  must,  in  all  cases,  be  presumed 

1070.  Irreconcilable  provisions. 

Sec.  1070.    If  several  parts  of  a  grant 

part  prevails. 

The  first  of  repu^ant  clauses  in  a 
grant  prevails:  Havens  ▼.  Dale,  18  Cal.  359; 
Jewett  T.  Jewett,  16  Barb.  157;  Martin  y. 
Lloyd,  94  Cal.  195;  but  otherwise  where 
the  second  is  only  a  qualification  of  the 
first:  Chase  t.  Bradley,  26  Me.  538;  Jackson 
▼.  Ireland,  3  Wend.  99;  Butterfield  v.  Cooper, 
6  Cow.  481:  or  where  the  grant  has  but 
one  part,  which  is  essentially  the  grant  for 
a  use:  Pellissier  t.  Corker,  103  Cal.  516. 
The  rule  that  a  prohibition  or  limitation  of 
the  property  granted,  which  is  inconsistent 
with  the  title  couTeyed,  is  void,  has  no  ap- 
plication whene  an  estate  in  fee-  does  not 


that  a  grantor  intended  to  make  a  valid 
grant  of  some  property,  unless  the  contrary 
appears,  whether  the  grant  be  public  or  pri- 
vate. The  rule  that  public  grants  to  private 
persons  are  to  be  construed  most  strongly 
in  favor  of  the  grantor  presupposes  the  ex- 
istence of  an  effective  grant,  and  relates 
only  to  the  extent  of  its  operation:  Culleu  v. 
Sprigg,  83  Cal.  56.  Where  a  deed  conveys 
"all  the  right,  title  and  interest"  of  the 
grantor,  the  words  "being  a  one-half  un- 
divided interest"  are  not  words  limiting  the 
extent  of  the  previous  terms  of  conveyance^ 
or  excepting  out  any  interest  conveyed  by 
the  previous  terms:  McLennan  v.  McDon- 
nell. 78  Cal.  273,  277.  That  a  reservation 
is  to  be  interpreted  in  favor  of  the  grantor, 
see  Martin  v.  Lloyd,  94  Cal.  195.  A  reser- 
vation of  a  right  of  profit  a  prendre  in  a 
deed  is  equivalent  to  an  express  grayt  of 
the  right  by  the  grantee  to  the  grantor: 
Painter  v..  Pasadena  Land  etc.  Co.,  91  Cal. 
74.  81. 


are  absolutely  irreconcilaT)le,  the  former 


pass  to  the  grantee:  Pellissier  v.  Corker,  103 
Cal.  516.  If  it  appears  from  a  construction 
of  the  entire  instrument  that  the  grantor 
intended  by  the  habendum  clause  to  limit 
or  enlarge  the  estate  named  in  the  grant- 
ing clause,  the  habendum  will  prevail  over 
the  granting  clause:  Barnett  v.  Bamett,  104 
Cal.  298.  Where  the  land  granted  is  de- 
scribed by  courses  and  distances,  and  the 
exception  or  reservation  is  of  all  marsh  or 
water-bearing  lauds  in  the  tract,  it  is  not 
void  as  repugnant  to  the  estate  granted: 
PaintPr  v.  Pasadena  Land  etc.  Co.,  91  Cal. 
74,83. 


1071.  Meaning  of  'lieirs"  and  ^4ssne"  in  certain  remainders. 

Sec.  1071.    Where  a  future  interest  is  limited  by  a  grant  to  take  effect  on  the 

death  of  any  person  without  heirs,  or  heirs  of  his  body,  or  without  issue,  or  in 

equivalent  words,  such  words  must  be  taken  to  mean  successors,  or  issue  living 

at  the  death  of  the  person  named  as  ancestor. 

Dying  without  issue,  definition  of:  See   55  Am.  Rep.  744-782«  note. 
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1072.  Words  of  uLherltance  nnnecessaiy. 

Sec.  1072.    Words  of  inheritance  or  euccession  are  not  requisite  to  transfer  a 
fee  in  real  property. 


Paiuter  v.  Pasadena  Land  etc.  Co.,  01 
Cal.  74. 

"Wcrds  of  inheritance  unneceesary: 
Stats.  1855,  p.  171,  sec.  3. 

A  fee  simple  is  presumed  to  be  intend- 
ed to  be  conveyed,  unless  the  contrary  ap- 
pears from  the  grant:  See  sec.  1105.  post. 

Devise  of  fee.— Word  "heirs"  not  neces- 
sary: Sec  1329,  post. 

What  estate  a  fee:  See  sec.  762,  ante. 

A  deed  which  in  its  granting  part  simply 


grants,  bargains,  and  sells  the  land,  without 
any  words  of  inheritance,  conveys  a  fee 
simple:  Montgomery  y.  Sturdivant,  41  Cal. 
290.  But  the  title  thus  conveyed  may  be 
limited  in  the  habendum  clause  to  an  estate 
for  life:  Montgomery  y.  Sturdiyant,  41  CaL 
290. 

A  reseryation  of  a  right  of  profit  a  prendre 
needs  no  words  of  inheritance  to  make  it 
assignable:  Paiuter  y.  Pasadena  Land  etc. 
Co.,  91  Cal.  74. 


ARTICLE  V. 


EFFECT  OF  TRANSFBB. 

Sec.  1083.    What  title  passes. 

Sec.  1084.    Incidento. 

Sec.  1086.    Grant  may  inure  to  benefit  of  stranger. 

1083.  What  title  passes. 

Sec.  1083.  A  transfer  vests  in  the  transferee  all  the  actual  title  to  the  thing 
transferred  which  the  transferrer  then  has,  unless  a  different  intention  is  ex- 
pressed or  is  necessarily  implied. 

Conveyances  of  land  pass  all  interest  of     terms  used:  Kiseley  y.  Spooner,  23  Neb.  470; 
the  grantor  tiierein,  unless  a  contrary  in-     8  Am.  St.  Rep.  128. 
tent  can  be  inferred  reasonably  from  the 


1084.  Incidents. 

Sec.  1084.    The  transfer  of  a  thing 

pressly  excepted;  but  the  transfer  of  an 

thing  itself. 

Eyexything  essential  to  the  benefit 
enjoyment  *of  the  property,  in  the  ab- 
sence of  language  indicating  a  different  in- 
tention on  the  part  of  the  grantor,  passes 
to  the  grantee:  Sparks  y.  Hess,  16  Cal.  186; 
Battle  y.  Coit,  26  N.  Y.  401;  Lampmau  y. 
Nilks,  21  N.  Y.  o05;  Huttemeier  y.  Aibro.  IS 
N.  Y.  48;  Leroy  y.  Piatt,  4  Paige,  77;  Lang- 
don  y.  BueL  9  Wend.  80;  Jackson  y.  Blod- 


transfers  also  all  its  incidents,  unless  ex- 
incident  to  a  thing  does  not  transfer  the 


gett,  5  Cow.  202.  But  the  transfer  of  the 
incident  does  not  transfer  the  thing  itself: 
Kellogg  y.  Smith,  26  N.  Y.  18;  Battle  y. 
Coit,  26  N.  Y.  404. 

See  sees.  1104,  3540,  post;  also  sec.  662, 
ante,  detinlng  things  incidental  or  appur- 
tenant to  land. 

Appurtenances,  what  pass  by  convey- 
ance: See  40  Am.  Bep.  381-386,  note. 


loss.  Orant  may  inure  to  benefit  of  stranger. 

Sec.  1085.    A  present  interest^  and  the  benefit  of  a  condition  or  coyenant 

respecting  property,  may  be  taken  by  any  natural  person  under  a  grants  although 

not  named  a  party  thereto. 

"This  was  not  so  at  common  law:  Horn-  land  is  now  as  stated  in  section  1065:  8  ft 
beck  y.  Westbrook,  9  Johns.  73;  Craig  y.  9  Vict.,  c.'106,  sec  5*':  Commissioners'  note. 
WeUs,  ll  N.  Y.  315.    But  the  law  in  Eng- 

CHAPTER  II. 

TRANSFER  OF  REAL  PROPERTY. 

Article  I.    Mode  of  Transfer 1091 

II.    Effect  of  Transfer 110^ 
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AETICLE  I. 

MODS  OF  TBANSFEO. 

Sec  1091.  Beqnisites  for  transfer  of  certain  estates. 

Sec  1092.  Form  of  grant. 

Sec  1093.  Grant  by  married  women,  how  acknowledged. 

Sec.  1094.  Power  of  attorney  of  married  women,  how  acknowledged. 

Sec.  1095.  Attorney  in  fact,  how  mast  execute  for  principal. 

Sec  1096.  Conveyances  by  persons  whose  names  have  been  changed. 

1091.  Bequisites  for  transfer  of  certain  estates. 

Sec.  1091.  An  estate  in  real  property,  other  than  an  estate  at  will  or  for  a 
term  not  exceeding  one  year,  can  he  transferred  only  hy  operation  of  law,  or  hy 
an  instrament  in  writing,  snhscribed  by  the  party  disposing  of  the  same,  or  by 
his  agent  thereunto  authorized  by  writing. 

Requisites  of  transfer.— In  their  report  granting  the  same,  or  by  his  lawfal  agent 

of  this  code,  the  commissioners  make  the  fol-  t hereunto  authorized    in  writing:    Hoen  y. 

lowing  explanation  of  the  use  of  the  word  Simmons,   1   Cal.  119;    52  Am.  Dec.  291; 

"grant":  "A   transfer  of    real    property  is  Tohler  v.  Folsom,    1    Cal.  207;    Videau  v. 

called  a  grant.     At  first  it  seemed  of  doubt-  Griffin,  21  Cal.  389;  McLaren  t.  Hutchin- 

ful    propriety    to    change    from    'deed'    to  son,  22  Cal.  187;  83  Am.  Dec.  09;  Bay  lea  v, 

'grant.'    Either    word    is  legally    sufficient.  Baxter,  22  Cal.  575;  Millard  t.  Hathaway, 

The  ear  is  more  accustomed  to  'deed*  or  27  Cal.  119.    The  rules  that  would  vitiate 

'couTeyance,'  though  'grant'  is  familiar  to  a  conyeyance  made  by  an  iudiyidual  apply 

common-law  lawyers.    The  New  York  re-  equally  to  corporations:  Smith  y.  Morse,  2 

visers  adopt  'grant.*    Considering  its  deriya-  Cal.  524.    This  section  applies  to  transfers 

tiyes,  it  is  great  economy  in  time  and  space  of  mining  claims:  Garthe  y.  Hart,  73  Cal. 

—'grantor*  and  'grantee.'  which    can  be  so  541.    A   written   but   unsealed   transfer  is 

often    nsed   in   a  conyeyance    in   place  of  good    as   a   contract   to   conyey:   Owen   y. 

'party  of  the  first  part'  and  'party  of  the  Frink,  24  Cal.  171. 

second  part'  (see  form  of  grant).    These  we  See,  further,  sec.  1624,  subd.  5,  and  note, 

think  are  sufficient  reasons  for  the  change  Fictitioiis  name. — If  a  person  is   in    ex- 

from  'deed'  to  'grant.'    Besides,  'deed'  more  istence,  and  ascertained,  a  conyeyance  to  or 

especially  implies  a  seal,  which  has  been  by  him  by  a   fictitious  name  passes  title: 

abolished."  Wilson  y.  White,  84  Cal.  239. 

A  sale  of  land  at  anction  where  no  note  or  Subscription  by  grantor.— It  is  not  nec- 

memorandum   is   made   by   the    auctioneer,  essary  that  the  signature  be  affixed  by  the 

and  no  writing  exists  between  the  parties,  grantor  himself,  but  it  may  be  affixed  by  an- 

is  yoid:  People  y.   White,  6  Cal.   75.    So,  other,  if  done  in  his  presence  and  by  his  di- 

also,  is  a  yerbal  agreement  by  the  yendee  rection,  or  he  may  adopt  and  ratify  a  sig- 

to  reconyey  if  he  fails  to  pay  the  considera-  nature  made  without    preyious    authority: 

tion  money  on  demand:  Gallagher  y.  Mars,  Blaisdell  y.  Leach,  101  Cal.  405;  40  Am.  St. 

GO  Cal.  23.    A  release  of  an  equitable  estate  Hep.  65. 

in  land  can  only  be  proyed  by  a  deed  or  con-  See  note  to  sec.  1217. 
Teyauce  in  writing  subscribed  by  the  party 

1092.  Form  of  grant. 

Sec.  1092.  A  grant  of  an  estate  in  real  property  may  be  made  in  substance 
as  follows: 

*%  A  B,  grant  to  C  D  all  that  real  property  situated  in  (insert  name  of 
county)  county,  state  of  California,  bounded  (or  described)  as  follows  (here 
insert  description,  or  if  the  land  sought  to  be  conveyed  has  a  descriptive  name, 
it  may  be  described  by  the  name,  as  for  instance,  "The  Norris  Banch'). 

'TVitness  my  hand  this  (insert  day)  day  of  (insert  month),  18 — . 

''A  B." 

Porm  of  grant.— "It  will  be  obserred  a  contract.  The  writing  imports  a  cou»id- 
that  the  form  in  section  1092  omits  the  re-  era  tion:  See  Code  Qt.  Proc,  sec.  1963,  subd. 
dtal  of  a  consideration.  8uch  a  recital  is,  39":  Commissioners'  note;  Goad  t.  Moulton, 
onder  the  code,  unnecessary  in  any  kind  of     67  CaL  636.    That  &  written  instrument  Is 
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presamptiye  of    a  consideration,    see    sec. 
1014,  post. 

Descriptive  name.— Where  property,  as 
a  water  ditch«  is  conveyed  by  such  descrip- 
tive name,  defects  in  other  parts  of  the  de- 


scriptiou  may  be    disregarded:    Murray  t. 
Tulare  Irr.  Co.,  120  Cal.  311. 

Words  Bufflcient  to  constitute  a  eon- 
▼eyance:  See  31  Am.  St.  Rep.  26,  27,  note. 


1093.  Grant  by  married  women,  how  acknowledged. 

Sec.  1093.  A  grant  or  conveyance  of  real  property  made  by  a  married  woman 
may  be  made,  executed,  and  acknowledged  in  the  same  manner  and  has  the  same 
effect  as  if  she  were  unmarried.  [Amendment,  approved  March  14,  1895;  Stats. 
1895,  p.  53;  took  eflfect  from  passage.] 


Construction.— This  section,  omitting  the 
meaningless  references  to  repealed  sections, 
is  to  be  construed  with  section  1187,*  as  re- 
quiring the  acknowledgment  of  a  married 
woman  to  an  instrumelit  conveying  her  sep- 
arate estate:  Lonpe  t.  Smith,  128  Cal.  401. 

Conveyance  by  married  women:  See 
sees.  1180,  1187,  and  1191,  post,  and  note  to 
sec.  1187. 


Specific  performance  of  married  wo- 
man's unacknowledged  contract  to  conyey: 
See  Jackson  r.  Torrence,  83  Cal.  521;  Olson 
▼.  Lovell,  91  Cal.  508;  Simons  t.  BedeU.  122 
Cal.  341,  349;  68  Am.  St.  Rep.  35. 

Acknowledgment  by  married  woman: 
See  6  Am.  St.  Rep.  642,  dl3,  note. 


1094.  Power  of  attorney  of  married  womeii)  how  aeknowledg^d. 

Sec.  1094.  A  married  woman  may  make^  execute^  and  revoke  powers  of  at- 
torney for  the  sale,  conveyance,  or  encumbrance  of  her  real  or  personal  estate, 
which  shall  have  the  same  effect  as  if  she  were  unmarried,  and  may  be  acknowl- 
edged in  the  same  manner  as  a  grant  of  real  property.  [Amendment,  approved 
March  9,  1896;.  Stats.  1895,  p.  39;  in  effect  sixty  days  from  March  9,  1895.] 

Harried  woman's  power  of  attorney. 
Prior  to  the  act  -of  April  3,  1863,  a  married 
woman  was  iucompeteut  to  execute  a  power 
of  attorney:  Dow  v.  Gould  etc.  Min.  Oo.,  31 
Cal.  629;  and  see  Mott  y.  Smith,  16  Cal.  533, 
and  Dentzel  y.  Waldie,  30  Cal.  138.  But 
that  act  was  retroactiye  in  its  effect,  yali- 
dating  such  powers  of  attorney  theretofore 
made  as  had  been  joined  in  by  the  husband: 
Dow  V.  Gould  etc.  Min.  Co.,  31  Cal.  620. 


The  husband  may  be  the  attorney  in  fact» 
and  'through  him  the  wife  may  make  a 
yalid  executory  contract  affecting  her  sep- 
arate estate:  Racoulllat  y.  Sanserain,  32 
Cal.  376.  A  joint  power  of  attorney  from 
the  husband  and  wife  is  effectual  to  au- 
thorize the  attorney  in  fact  to  execute  a 
lease  of  the  separate  estate  of  the  wife: 
Douglas  y.  Fulda,  50  Cal.  77. 


1095.  Attorney  in  fact,  how  must  execute  for  principal. 

Sec.  1095.  When  an  attorney  in  fact  executes  an  instrument  transferring  an 
estate  in  real  property,  he  must  subscribe  the  name  of  *  his  principal  to  it,  and 
his  own  name  as  attorney  in  fact. 


A  deed  executed  by  an  attorney  In 
fact  must  be  executed  in  the  priucipars 
name,  in  order  to  make  it  conyey  his  prop- 
erty: Fisher  v.  Salmon,  1  Cal,  413;  54  Am. 
Dec.  297;  Echols  v.  Cheney,  28  Cal.  157;  Mor- 
rison V.  Bowman,  29  Cal.  337;  Love  v.  Sierra 
Nevada  etc.  Co.,  32  Cal.  639;  91  Am.  Dec. 
602,  w^here  it  is  said:  "It  is  a  rule  of  con- 
veyancing long  established  that  deeds  exe- 
cuted by  an  attorney  or  agent  must  be  ex- 
ecuted in  the  name  of  the  constituent."  A 
deed  made  under  a  general  power  of  attor- 
ney authorizing  the  attorney  "to  make  and 


execute  conveyances,"  the  purchase  money 
being  received  by  the  principal,  cannot  be 
assailed  for  the  want  of  authority  to  exx- 
cute  it:  Hunter  v.  Watson,  12  Cbl.  363;  73 
Am.  Dec.  543.  The  fact  that  the  execntiou 
was  in  the  presence  of  the  principal  must 
be  affirmatively  established  by  the  party 
who  relies  upon  it  as  an  excuse  for  the  want 
of  a  power  in  writing:  Videau  v.  Griffin,  21 
Cal.  389. 

Power  of  attorney,  validity  ot  deed  under: 
See  81  Am.  Dec  776-778,  note. 


1096.  Conyeyances  by  persons  whose  names  have  been  changed. 

Sec.  1096.  Any  person  in  whom  the  title  of  real  estate  is  vested,  who  shall 
afterward,  from  any  cause,  have  his  or  her  name  changed,  must,  in  any  convey- 
ance of  said  real  estate  so  held^  set  forth  the  name  in  which  he  or  she  derived 
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title  to  said  real  estate.     [Commissioners'   Amendment,  approved  March  16, 

1901;  took  effect  July  1,  1901.] 

This  Metlon  is  a  codification  of  section    1  of  the  Statute  of  1873-74,  relating  to  con- 
Teyances:  Stats.  1S73-74,  p.  345w 


ARTICLE  II. 

EFFECT  OF  TRANSFER. 

Sec.  1104.  What  easements  pass  with  property. 

Sec.  1106.  When  fee  simple  title  is  presumed  to  pass. 

Sec.  1106.  Subsequently  acquired  title  passes  by  operation  of  law* 

Sec.  1107.  Grant,  how  far  conclusive  on  purchaser. 

Sec.  1106.  CouTeyances  by  owner  for  life  or  for  years. 

Sec.  1109.  Grant  made  on  condition  subsequent. 

Sec.  1110.  Grant  on  condition  precedent. 

Sec.  IHl.  Grant  of  rents,  reyersions,  and  remainders. 

Sec.  1112.  Boundary    by    highway,  what  passes. 

Sec.  1113.  Implied  covenants. 

Sec.  1114.  Encumbrances  include  what. 

Sec.  1115.  Lineal  and  collateral  warranties  abolished. 

1104.  What  easements  pass  with  property. 

Sec.  1104.  A  transfer  of  real  property  passes  all  easements  attached  thereto, 
and  creates  in  favor  thereof  an  easement  to  use  other  real  property  of  the  per- 
son whose  estate  is  transferred^  in  the  same  manner  and  to  the  same  extent  as 
snch  property  was  obviously  and  permanently  used  hy  the  person  whose  estate 
is  transferred,  for  the  benefit  thereof,  at  the  time  when  the  transfer  was  agreed 
upon  or  completed. 

Transfer    carries    easements:   See  the  grantor  as  are  necessary  for  the  reasonable 

general  subject  of  easements,  sec.  801,  ante,  enjoyment  of  the  part  conveyed,  see  Cave 

In  explanation  of  the  last  clause  of  section  v.  Crafts,  53  Cal.  135;  Cross  v.  Kitts,  60  Cal. 

1104,  the  commissioners  say:  ** Although  the  217. 

question  does  not  seem  to  have  been  de-         Transfer  of  a  thing  carries  its  inci- 

dded,  there  can  be  little  doubt    that  the  dents:  Sec.  1084,  ante.    Nothing  passes  as 

grantee  is  entitled  to  the  benefit  of  these  incident  to  a  grant  of  a  right  of  way  but 

quasi  easements,  whether  at    the    time  a  that  which  is  necessary  for  its  reasonable 

grant  is  bargained  for,  or  at  the  time  when  and  proper  use:  Smith  v.  Worn,  98  Cal.  206. 
it  is  actually  delivered."  Easement  of   drainage,   when    passes 

That  the  grantee  takes  by  implication  all  by  deed:  See  40  Am.  Bep.  637-539,  note, 
such  easements  in  the  laud  remaining  in  the 

1105.  When  fee  simple  title  is  presumed  to  pass. 

Sec.  1105.  A  fee  simple  title  is  presumed  to  be  intended  to  pass  by  a  grant 
of  real  property^  unless  it  appears  from  the  grant  that  a  lesser  estate  was  in- 
tended. 

Fee  simple  presumed  to  pass:  Mabury  v.  Pellissier  v.  Corker,  103  Cal.  516.    See,  also, 

Ruiz,  58  Cal.  11,  15.    When  it  clearly  ap-  ante,  sec.  779,  abolishing  the  rule  in  Shel- 

pears  from  the  grant  that  a  lesser  estate  ley's  Case, 
was  intended,  a  fee  simple  does  not  pass: 

1106.  Subsequently  acquired  title  passes  by  operation  of  law. 

Sec.  1106.  Where  a  person  purports  by  proper  instrument  to  convey  real 
property,  without* expressly  restricting  the  conveyance  to  any  particular  interest 
therein,  and  subsequently  acquires  any  title  or  claim  of  title  thereto,  the  same 
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passes  by  operation  of  law  to  the  grantee,  or  his  successors.     [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 


Deed  pasalng  after-acquired  title.— The 
effect  upon  a  conveyance  of  land  in  fee  of 
this  provision,  which  is  in  substance  a  re- 
enactment  of  the  thirty-third  section  of  the 
act  concerning  conveyances,  is,  according  to 
the  code  commissioners,  *^he  same  as  if  it 
were  written  upon  its  face  that  the  grantor 
convieyed  all  the  estate  which  he  then  pos- 
sessed, or  which  he  might  at  any  time  there- 
after acquire:  Clark  v.  Baker,  14  Cal.  630. 
As  a  quitclaim  deed  only  purports  to  release 
and  quitclaim  whatever  interest  the  gran- 
tor possesses  at  the  time  (San  Francisco  v. 
Lawton,  18  Cal.  465;  79  Am.  Dec.  187; 
Wholey  v.  Cavanaugh,  88-  Cal.  132;  Rego 
V.  Van  Pelt,  66  Cal.  254),  it  does  not  con- 
vey a  subsequently  acquired  title:  Mor- 
rison V.  Wilson,  30  Cal.  344;  Cadiz 
V.  Majors,  33  Cal.  289."  If  the  owner  of 
land  conveys  by  deed  of  bargain  and  sale, 
it  will  pass  the  title  subsequently  acquired 
at  a  sheriff's  sale  in  foreclosing  a  mortgage 
existing  before  the  bargain  and  sale  deed 
was  given:  Green  v.  Clark,  31  Cal.  091. 
So,  a  title  subsequently  acquired  by  a  tax 
deed:  De  Frieze  t.  Quint,  94  Cal.  663.  And, 
generally,  a  grant,  bargain,  and  sale  deed 
carries  an  after-acquired  title  of  the  gran- 
tor: Dalton  V.  Hamilton,  50  Cal.  422;  Green 
V.  Green,  103  Cal.  108  (deed  expressly  pur- 
porting to  convey  after-acquired  title;  Mer- 
rill V.  Clark,  103  Cal.  367  (bargain  and  sale 
deed  by  pre-emptor  after  proof  and  payment 
but  before  issuance  of  certificate  and  patent 
conveys  all  after-acquired  title).  The  thirty- 
third  section  of  the  act  concerning  convey- 
ancing, which  provision  is  re-enacted  in  sec- 
tion 1106,  changes  the  rule  of  the  common 
law  as  to  the  effect  of.  deeds,  under  the 
statute  of  uses,  upon  subsequently  acquired 
interests  of  the  grantor,  and  gives  to  them 
an  operation  equivalent  to  the  most  ex- 
pressive covenant  of  warranty,  and  this  sec- 
tion applies  to  mortgages  equally  as  to  con- 
veyances absolute  in  their  form:  San  Fran- 
cisco V.  Lawton,  18  Cal.  477;  79  Am.  Dec. 
187:  Lent  v.  Morrill,  25  Cal.  500;  Morrison 
V.  Wilson,  30  Cal.  347;  Kirkaldie  v.  Larra- 
bee,'31  Cal.  457;  89  Am.  Dec.  205;  Green 
V.  Clark,  31  Cal.  593;  Cadiz  v.  Majors,  33 
Cal.  289.  See  this  statute  interpreted  in 
People  V.  Blake,  84  Cal.  611.  The  convey- 
ance of  all  the  grantor's  right,  title,  and  in- 


terest, with  covenant  of  warranty,  does  not 
pass  an  after-acquired  title;  the  covenant 
applies  simply  to  the  title  conveyed:  Barrett 
V.  Birge,  50  Cal.  665;  and  so,  also,  Kim- 
ball V.  Semple,  25  Cal.  410. 

See  the  discussion  of  the  effect  of  cove- 
nant of  warranty  upon  an  after-acquired 
title,  which  covenant,  it  seems,  the  above 
section  intended  a  deed  in  fee  simple  to 
stand  in  place  of:  3  Washburn  on  Real 
Property,  sees.  46&-480. 

That  a  quitclaim  deed  does  not  pass  after- 
acquired  titles,  see,  in  addition  to  cases  first 
above  cited,  Quivey  v.  Baker,  37  Cal.  465; 
Anderson  v.  Yoakum,  W  Cal.  227;  28  Am. 
St.  Rep.  121;  and  a  covenant  in  the  haben- 
dum clause  of  a  quitclaim  deed,  that  any 
after-acquired  title  shall  vest  in  the  gran- 
tee, does  not  have  the  effect  of  itself  to  vest 
such  title  in  the  grantee'  upon  its  acquisition 
by  the  grantor:  Anderson  v.  Yoakum,  91 
Cal.  227;  28  Am.  St.  Rep.  121.  But  that  a 
quitclaim  deed  operates  to  transfer  to  the 
grantee  title  papers  subsequently  issued  to 
the  grantor  to  perfect  the  title  which  was 
then  in  him,  see  Crane  v.  Salmon,  41  Cal.  63; 
Thompson  v.  Spencer,  50  Cal.  532.'  And  see 
Wholey  v.  Cavanaugh,  86  Cal.  132,  where 
it  was  held  that  when  the  holder  of  a  cer- 
tificate of  purchase,  on  which  twenty  per 
cent  has  been  paid,  makes  a  quitclaim  deed 
of  his  interest  in  the  land,  and  subsequently 
obtains  a  patent,  the  title  conveyed  by  the 
patent  relates  back  to  the  inception  of  the 
proceedings,  and  in  this  way  passes  to  the 
grantee  in  the  quitclaim  deed  without  auy 
subsequent  conveyance  from  the  patentee. 
And  this  even  as  against  a  purchaser  from 
the  grantor  after  the  issuance  of  such  title 
deeds:  Thompson  v.  Spencer,  50  Oal.  532; 
Taylor  v.  Oppermau,  79  Cal.  468. 

An  after-acquired  title  does  not  inure  to 
the  benefit  of  a  party  to  an  exchange  of 
lands,  which  purports  only  to  "exchange  the 
right  and  interest  corresponding  to  each 
one" :  Bixby  v.  Bent,  59  Cal.  522.  Nor  does 
an  after-acquired  title  pass  to  a  former 
grantee  under  the  Spanish  law:  Bixby  v. 
Bent,  50  Cal.  522;  Norcum  v.  Gaty,  19  Mo. 
GS. 

Subsequent  title  acquired  by  vendor, 
when  vests  in  vendee:  See  58  Am.  Dec.  563- 
5S9,  note. 


1107.  Grant,  how  far  conclusive  on  pnrcliaser. 

Sec.  1107.    Every  grant  of  an  estate  in  real   property  is  conclusive  against 

the  grantor,  also  against  everyone  subsequently  claiming  under  him,  except  a 

purchaser  or  encumbrancer  who  in  good  faith  and  for  a  valuable  consideration 

acquires  a  title  or  lien  by  an  instrument  that  is  first  duly  recorded. 

The  Instrument    here   meant   is  "some  So  that    an    attachment  will    not    prevail 

written  paper,  or  instrument  signed  and  de-  over  a  prior  unrecorded  deed:  Hoag  v.  How- 

liyered  by  one  person  to  another  transfer-  ard,  55  Cal.  564,  565.    See,  also,  post,  sec 

ring  the  title  to  or  creating  a  lien  on  prop-  1158,  note. 
«rty,  or  giving  a  right  to  a  debt  or  duty." 
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Prior  record  of  later  instrument.— It  is 
only  subsequent  purchasers  for  a  valuable 
coQsideratiou  who  are  protected  as  against 
prior  unrecorded  convey auces:  ^lorse  v. 
Wright,  iX)  Cal.  200. 


Bona  flde  purchaser  for  value  must 
have  paid  his  money  without  notice:  Evers- 
dou  y.  Mayhew,  U6  Cal.  WJ8.  Pre-existing 
debt  is  a  valuable  consideration:  Schluter 
v.  Harvey.  05  Cal.  158. 


1108.  Conveyances  by  owner  for  life  or  for  years. 

Sec.  1108.  A  grant  made  by  the  owner  of  an  estate  for  life  or  years,  purport- 
ing to  transfer  a  greater  estate  than  he  could  lawfully  transfer,  does  not  work  a 
forfeiture  of  his  estate,  but  passes  to  the  grantee  all  the  estate  which  the  grantor 
could  lawfully  transfer. 

1109.  Grant  made  on  condition  subsequent. 

Sec.  1109.  Where  a  grant  is  made  upon  condition  subsequent,  and  is  sub- 
«equently  defeated  by  the  nonperformance  of  the  condition,  the  person  other- 
wise entitled  to  hold  under  the  grant  must  reconvey  the  property  to  the  grantor 
•or  his  successors,  by  grant,  duly  acknowledged  for  record. 

Conditions:  See  sec.  707  et  seq. 

Condition  subsequent.— The  power  to  re- 
cover laud  on  a  breach  of  a  condition  sub- 
sequent  here  given,  is  referred  to  in  Lie- 
brand  V.  Otto,  56  Cal.  ^2,  240.  '^This  sec- 
tion was  intended  to  secure  i-ecord  evidence 


of  title  to  the  grantor  as  fully  as  he  had 
it  before  the  making  of  the  grant":  Com- 
missioners' note.  Nonperfonnance  of  an  il- 
legal couditioii  subsequent,  as  the  procure- 
ment of  witnesses  to  testify  to  a  particular 
fact,  does  not  prevent  the  vesting  of  the 
legal  title  in  the  grantee:  Patterson  v.  Don- 
ner,  48  Cal.  360;  a  deed  on  a  condition  sub- 
-sequeut  passes  the  title  to  the  grantee:  Spect 
V.  Gregg,  51  Cal.  198;  Clayton  v.  Walker, 
10  Cal.  450,  in  which  latter  case  the  con- 
dition, certain  stipulations  relative  fo  the 
manner  of  paying  the  purchase  money,  was 
deemed  a  trust  charged  upon  the  property, 
which  would  not  defeat  the  estate  con- 
veyed, but  was  enforceable  like  any  other 
trust. 


Registration  of  a  deed  containing  condi- 
tions subsequent  puts  purchasers  upon  in- 
quiry as  to  their  performance:  Brannan  v. 
Mesick,  10  Cal.  95.  Condition  subsequent 
in  d«t'd:  See  31  Am.  St.  Rep.  46s  47,  note. 
As  to  relief  in  equity  for  forfeiture  for 
breach  of  condition  subsequent,  see  Parsons 
V.  Sniilie.  97  Cal.  647. 

Forfeiture,  relief  from:  See  sec.  3275, 
post. 

Becording  instruments:  See  sec.  1158, 
post,   and   note. 

Unrecorded  deed  void  as  to  subsequent 
bona  fide  purchnsei*s:  Sec.  1214,  post;  sec. 
1107,  ante. 

Seconveying  forfeited  lot.— In  an  action 
to  have  the  title  to  land  adjudged  forfeited 
for  breach  of  a  condition  subsequent,  the 
court  may  decree  a  reconveyance  by  the 
grantee  of  the  I'^nd  forfeited:  Qua t man  v. 
McCray,  128  Cal.  285. 


1110.  Orant  on  condition  precedent. 

Sec.  1110.  An  instrument  purporting  to  he  a  grant  of  real  property,  to  take 
effect  npon  condition  precedent,  passes  the  estate  upon  the  performance  of  the 
condition.  [Amendment,  approved  March  30, 1874;  Amendments  1873-74,  2*5; 
took  effect  July  1,  1874.1 


Performance  of  the  condition  will  be  ex- 
cused where  the  grantor  puts  it  out  of  the 
power  of  the  grantee  to  perform:  Houghton 
V.  Steele,  58  Cal.  421;  a  conveyance  upon  a 
condition  precedent  passes  no  title  until  the 
condition  is  p?rfornied:  Brannan  v.  Mesick, 
10  Cal.  95;  but  after  an  absolute  convey- 
ance has  been  made,  the  grantor  cannot 
impose  conditions  upon  the  grafttee,  there  be- 


ing no  estate  in  the  grantor  upon  which  the 
conditions  can  take  effect:  Alemany  v. 
Daly,  3(>  Cnl.  90. 

Impossibility  of  performance  of  con- 
dition: See  70  Am.  St.  Rep.  829-837,  note. 

Strict  performance  essential  to  recov- 
ery on  condition  precedent:  See  02  Am. 
Dec.  5i,  55,  note. 


iUl.  Grant  of  rents,  reyersions,  and  remainders.    . 

Sec.  1111.  Grants  of  rents  or  of  reversions  or  of  remainders  are  good  and 
effectual  without  attornments  of  the  tenants;  but  no  tenant  who,  before  notice  of 
the  grant,  shall  have  paid  rent  to  the  grantor,  must  suffer  any  damage  thereby. 
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See  ante,  sec.  821,  and  note.  eion    extends    to    payments    made    to    the 

The  protection  accorded    a  tenant  in  the      grantor  iu   advance:    Dreyfus   v.   Hirt,  82 
payment  of  rent  to  the  grantor  of  a  rever-      Cal.   C21. 

1112.  Boundary  by  liigliway,  what  passes. 

Sec.  1112.  A  transfer  of  land,  bounded  by  a  highway,  passes  the  title  of  the 
person  whose  estate  is  transferred  to  the  soil  of  the  highway  in  front  to  the 
center  thereof,  unless  a  different  intent  appears  from  the  grant.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  225;  took  effect  July  1,  1874.] 


See  ante,  sec.  881,  and  note. 

Highways  and  streets  as  boundaries.— 
Unless  an  intention  to  the  contrary  is  clear, 
a  grant  of  land  bounded  by  a  street  or 
highway  carries  the  title  to  the  center:  Lo- 
Eier  V.  New  York  Cent.  R.  R.  Co.,  42  Barb. 
405;  A  grantee's  title  cannot  be  limited  to 
the  edge  of  a  street,  highway,  ditch,  or 
fresh-water  river,  unless  there  is  an  express 
exception  in  the  deed  to  that  effect,  or  some 
clear  declaration  or  certain  and  immemo- 
rial usage.  It  will  never  be  presumed  that 
the  grantor  intended  to  withhold  his  inter- 
est in  the  street  or  highway:  Paul  t.  Car- 
ver, 26  Pa.  St.  223;  67  Am.  Dec.  413.  Where 
the  grantor  owns  the  fee  of  the  whole  high- 
way, the  presumption  is  that  a  conveyance 
of  land  bounded  thereby  carries  the  fee  of 
the  soil  of  the  entire  highway:  Haberman 
V.  Baker,  128  N.  Y.  253.  However,  a 
grantor  may  retain  the  fee  iu  the  soil  under 
a  road  by  expressing  such  intention  in  the 
deed:  Smith  v.  Slocomb,  9  Gray,  36>;  69  Am. 
Dec.  274. 

A  grant  of  land  beginning  and  ending 
'*at  the  side"  of  a  road  extends  to  the 
center:  Low  v.  Hbbetts,  72  Me.  92;  39  Am. 
Rep.  303;  and  a  deed  of  a  city  lot,  bounded 
on  one  side  by  the  "south  line"  of  a  street, 
carries  to  the  center  of  the  street:  Kneeland 
V.  Van  Valkenburgh,  46  Wis.  484;  32  Am. 
Rep.  719;  so  when  the  line  runs  "to  the 
road  and  thence  by  the  road,"  the  grant  is 


to  the  center  of  the  road,  though  the  meas- 
urement of  distances  would  extend  only  to 
the  side  of  the  road:  Oxton  v.  Groves,  68 
Me.  371;  28  Am.  Rep.  76.  Compare  Sibley 
V.  Holden,  10  Pick.  249;  20  Am.  Dec.  521; 
Jackson  v.  Hathaway,  15  Johns.  447;  8 
Am.  Dec.  263;  Maynard  v.  Weeks,  41  Vt. 
617;  Wetmore  v.  Law,  34  Barb.  515.  In 
Lee  V.  Lee,  27  Hun,  1,  it  is  said  '*that  where 
land  is  described  as  beginning  'at  a  road,' 
or  'on  a  road,*  or  as  'bounded  by  a  road,*  or 
in  other  similar  form  of  expression  without 
qualifying  words,  the  boundary  or  point 
of  beginning  is  the  center  of  the  road,  and 
not  the  side  thereof;  and  so,  where  land  is 
conveyed  and  described  by  a  lot  number  as 
indicated  on  a  map,  and  the  lot  fronts  on 
a  road  or  highway,  the  boundary  will  be 
the  center  and  not  the  side  of  the  road." 
And  in  White's  Bank  v.  Nichols,  64  N.  Y.  66, 
it  is  said  that  "although  the  highway  is  in 
one  sense  a  monument,  it  is  regarded  as  &> 
line,  and  the  center  of  the  highway  in  such 
case  is  regarded  as  the  true  boundary  indi- 
cated, as  in  the  case  when  a  tree,  stone,  or 
other  similar  object  is  designated  as  a  mon- 
ument; the  center,  in  the  absence  of  any 
other  indication,  is  regarded  as  giving  the 
true  boundary  or  limit  of  the  grant.  But 
when  the  words  clearly  indicate  an  inten- 
tion to  exclude  from  the  operation  of  the 
grant  the  soil  of  the  highway,  it  is  equally 
well  settled  that  it  does  not  pass." 


1113.  Implied  ooveiiants. 

Sec.  1113.  From  the  use  of  the  word  "grant**  in  any  conveyance  by  which 
an  estate  of  inheritance  or  fee  simple  is  to  be  passed^  the  following  coyenants, 
and  none  other^  on  the  part  of  the  grantor  for  himself  and  his  heirs  to  the 
grantee^  his  heirs^  and  assigns^  are  implied^  unless  restrained  by  express  terms 
conteined  in  such  conveyance: 

1.  That  previous  to  the  time  of  the  execution  of  such  conveyance  the  grantor 
has  not  conveyed  the  same  estate^  or  any  right,  title,  or  interest  therein^  to  any 
person  other  than  the  grantee; 

2.  That  such  estate  is  at  the  time  of  the  execution  of  such  conveyance  free 
from  encumbrances  done,  made,  or  suffered  by  the  grantor,  or  any  person  claim- 
ing under  him. 

Such  covenants  may  be  sued  upon  in  the  same  manner  as  if  they  had  been  ex* 

pressly  inserted  in  the  conveyance. 

Stats.  1855,  p.  171,  sec.  9.  'The  operatiye  When  the  word  'grant'  Is  hereafter  em- 
words  of  a  release  iu  a  simple  quitclaim  ployed,  or  when  the  words  'grant,  bargain, 
deed  are  'remise,  release,  and    quitclaim.'      and  sell'  have  heretofore    been    employed, 
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the  operation  of  the  coiiT«yaiioe  will  be  not 
merely  to  release,  bat  to  transfer  any  in- 
terest which  the  grantor  possessed  at  the 
execution  of  the  deed:  Touchard  ▼.  Crow, 
20  Gal.  160;  81  Am.  Dec  lOS;  MoUer  t. 
Boggs,  25  Cal.  186":  Commissioners'  note. 

The  word  "grant"  is  effectual  to  conTey 
an  estate  in  a  corporeal  hereditament  It 
has  become  a  generic  term  applicable  to  the 
transfer  of  all  classes  of  real  property:  San 
Francisco  etc.  R.  R.  Co.  t.  Oakland,  43  Cal. 
602. 

The  covenants  implied  in  a  grant,  bargain, 
and  sale  deed  are  not  broken  by  an  out- 
staudiog  title  in  a  third  person:  Bryan  y. 
Bwain,  50  Cal.  616. 

Quitclaizn  deeds.— What  words  of  convey- 
ance  are  sufficient  to  constitute  a  quitclaim 
deed:  See  Wholey  v.  Cavauaugh,  88  Cal.  132; 
Davis  T.  McGrew,  82  Cal.  135. 


A  quitclaim  deed  passes  whatever  title 
the  grantor  has  at  the  date  of  its  execution: 
Wholey  v.  Cavauaugh,  88  Cal.  132;  Rego 
V.  Van  Pelt,  65  Cal.  254;  Taylor  v.  Opper- 
man,  79  Cal.  468  (a  quitclaim  deed  of  com- 
munity property  from  husband  to  wife); 
Spaulding  v.  Bradley,  79  Cal.  449  (conveys 
absolute  fee  simple  title  if  party  executing 
it  had  that  title). 

Its  effect  in  passing  the  title  is  not  de- 
stroyed by  a  covenant  of  further  assurance 
inserted  therein:  Wholey  v.  Cavauaugh,  88 
Cal.  132. 

Covenants  running  with  land;  See  sees. 

i4<M)-i4r/r,  post. 

The  ^'usual  covenants":  See  sec.  1733, 
post. 

Implied  covenants,  for  title  other  than 
statutory;  See  32  Am.  Dec.  363-366,  note. 


1114.  Encmnbrances,  include  what. 

Sec.  1114.  The  term  "encumbrances"  includes  taxes^  assessments,  and  all 
liens  upon  real  property.  [Amendment,  approved  March  30, 1874;  Amendments 
1873-74,  225;  took  effect  July  1,  1874.] 

1116.  lineal  and  collateral  warranties  abolished. 

Sec.  1115.  Lineal  and  collateral  warranties,  with  all  their  incidents,  are 
abolished;  but  the  heirs  and  devisees  of  every  person  who  has  made  any  cove- 
nant or  agreement  in  reference  to  the  title  of,  in»  or  to  any  real  property  are 
answerable  upon  such  covenant  or  agreement  to  the  extent  of  the  land  descended 
or  devised  to  them^  in  the  cases  and  in  the  manner  prescribed  by  law. 

CHAPTER  III. 

TBANSFBB  OF  PERSONAL  PB0PBBT7. 

Article  L    Mode  of  Transfer 1135 

II.    What  Operates  as  a  Transfer 1140 

in.    Gifts 1146 

ABTICLE  L 


MODB  OF  TBANSFBB. 


Sec.  1135.   When  miut  be  in  writing. 


Sec  1136.   Transfer  by  sale. 


1135.  When  must  be  in  writii^. 

Sec.  1135.  An  interest  in  a  ship,  or  in  sin  existing  trust,  can  be  transferred 
only  by  operation  of  law,  or  by  a  written  instrument,  subscribed  by  the  person 
making  the  transfer,  or  by  his  agent. 


"This  provision  was  intended  to  settle  a 
doubtful  question.  The  uniform  language 
of  the  authorities  is  that  a  bill  of  sale  is 
the  customary  and  proper  mode  of  trans- 
fer. Agreements  for  sale  are  regulated  by 
the  title  on  sale":  Commissioners'  note. 


As  to  the  Talidity  of  a  mortgage  of  a  ship 
at  sea  as  against  creditors  immediately  at- 
taching upon  her  arriyal,  see  Dayidson  ▼. 
Gorharo,  6  Cal.  343.  Vessels  form  no  ex- 
ception to  the  rule  that  possession  of  per- 
soual  property  is  prima  facie  CTidence    of 
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ownership:    Bailey  t.  New    World,  2  Cal. 
870.    See  sec.  3440,  post. 

Validity  and  effect  of  mortgage  of  a  ves- 
sel at  sea:  Portland  Bank  v.  Stubbs,  4  Am. 
Dec.  151;  Badlamv.  Tucker,  11  Am.  Dec.  202. 


Ezeeutioii,  trust  estates,  when  subject 
to:  See  97  Am.  Dec.  303-315.  note. 

Conveyance  by  trustee:  See  19  Am.  St. 
Bep.  267-297,  note. 


1136.  Transfer  by  sale.    * 

Sec.  1136.     The  mode  of  transferring  other  personal  property  by  sale  is  regu- 
lated by  the  title  on  that  subject,  in  division  III  of  this  code. 

Transfer  of  obligations:    See  sec.  1457         Sale  of  property,  generally:    See    sec 
et  seq.  1721  et  seq.,  post. 


AETICLE  II. 


WHAT  OPERATES  AS   A  TRANSFER. 

Sec.  1140.    Transfer  of  title  under  sale. 

Sec.  1141.    Transfer  of  title  under  executory  contract  for  sale. 

Sec.  11  >2.    When  buyer  obtains  better  title  than  seller  has. 

1140.  Transfer  of  title  under  sale. 

Sec.  1140.     The  title  to  personal  property,  sold  or  exchanged,  passes  to  the 

buyer  whenever  the  parties  agree  upon  a  present  transfer,  and  the  thing  itself 

is  identified,  whether  it  is  separated  from  other  things  or  not. 

Validity  of  sale  of  personal  property: 
See  sec.  1739  et  seq.,  post,  and  sec.  1U24, 
post. 


Delivery:  See  sec.  1763  et  seq.,  and  sec. 
1054,  ante. 

Agpreement  to  sell  and  buy  defined: 
See  sec.  1729,  post. 

Transfer  of  title  on  sale  of  personalty 
is  an  entirely  independent  question  from 
the  dcliv«?ry  of  the  articles.  The  title  may 
have  passed,  and  the  possession  still  be  in 
the  seller  who  holds  the  goods  as  a  deiiosi- 
tary  for  hire  (sec.  1748,  post),  and  wiioje 
duty  it  is  to  deliver  to  the  buyer:  Sec.  17 Si. 
The  passing  of  the  title,  hQ^'^ver,  is  de- 
pendent upon:  1.  The  intention  of  the  con- 
tracting parties;  and  2.  The  identification 
of  the  article  sold:  See  sec.  1140,  supra. 
1.  If  it  is  expressly  understood  that  the 
sale  is  not  complete  so  as  to  pass  the  title 
to  the  purchaser,  the  fact  of  delivery  to  him 
does  not  pass  the  title:  Putnam  v.  Lam- 
phier,  31  Cal.  151,  a  conditional  sale  depend- 
ing upon  payment  of  the  purchase  price; 
Kohler  v.  Hayes,  41  Cal.  455,  a  similar  prin- 
ciple applied  to  sale  of  a  pianp  on  install- 
ments; and  see  Miller  v.  Steen,  34  Cal.  138, 
a  similar  case;  Boon  v.  Moss,  70  N.  Y.  4(S5; 
Hutchins  v.  Munger,  41  Cal.  155;  Ballard 
V.  Burgett,  40  Cal.  814;  47  Barb.  (M4>;  I'H- 
man  v.  Barnard,  7  Gray,  554.  On  the  other 
hand,  a  sale  may  be  complete  before' deli v<- 
ery  so  as  to  throw  risk  of  loss  upon  the 
vendee:  Tyson  v.  Wells,  2  Cal.  122;  Towu- 
send  V.  Hargravee,  118  Mass.  325j  382;  01  y- 
phant  V.  Baker,  5  Denio,  379;  Bissell  v.  Bnl- 
com,  30  N.  Y.  275,  279;  Seckel  v.  8oott,  (UJ 
111.  lOG;  King  v.  Jarman,  35  Ark.  190,  197; 
37  Am.  Rep.  11.  And  that  the  intention  of 
the  parties  governs  in  determining  wheth^T 


the  property  iu  the  chattel  passes  or  not, 
see  Klgee  Cotton  Cases,  22  WaU.  180;  Hatch 
V.  Oil  Co.,  100  U.  S.  124;  Terry  v.  Wheeler, 
25  N.  Y.  520;  Callaghan  v.  Myers,  89  111. 
5CC:  Fletcher  v.  Ingram,  46  Wis.  191.  2. 
With  respect  to  the  identification  of  the  ar- 
ticles sold,  it  was  a  general  rule  that  the 
sale  is  not  complete  so  as  to  pass  the  title 
so  long  as  anything  remains  to  be  done 
to  identify  or  to  discriminate  it  from  other 
thiups:  Caruthers  v.  McGarvey,  41  Cal.  15; 
McLauKhiin  v.  Piatti,  27  Cal.  451;  Adams 
V.  Gorham,  6  Cal.  C8;  Horr  v.  Baker,  6  Cal. 
4^9;  8  Cal.  603,  where  a  distinction  is  drawn 
wiion  the  vendor  sells  the  entire  lot  to  dif> 
feront  purchasers,  between  whom  the  ap- 
portionment must  take  place:  Horr  v.  Baker» 
11  Cal.  393;  70  Am.  Dec.  791. 

But  moderii  American  decisions  hold  it 
to  be  a  question  of  intention,  and  that  the 
property  in  the  portion  sold  may  by  con- 
tract pass  at  once,  although  such  portion 
is  mingled  with  a  general  mass:  Kimberlr 
V.  Patchin,  19  N.  Y.  330;  75  Am.  Dec.  3:14; 
Russell  V.  Carrington,  42  N.  Y.  118;  1  Am. 
Rep.  498;  Grout  v.  Gile,  51  N.  Y.  431 ;  Foot 
V.  March,  51  N.  Y.  288;  Bradley  v.  Whe-L^r, 
44  N.  Y.  495;  Stevens  v.  Santce,  49  N.  Y. 
35;  Pleasants  v.  Pendleton,  6  Rand.  473; 
Chapman  v.  Shepard,  39  Conn.  413;  Cushiug 
V.  Breed,  34  Allen,  370;  92  Am.  Dec.  777; 
Piazzek  v.  White,  23  Kan.  621;  33  Am.  Rep. 
211;  Waldron  v.  Chase,  37  Me.  414;  59  Am. 
Dec.  50;  Hurff  v.  Hires,  40  N.  J.  L.  581; 
29  Am.  Rep.  282;  Horr  v.  Baker,  11  Cal. 
3iKi;  70  Am.  Dec.  791. 

S(H»  the  valuable  contribution  to  the  dis- 
cussions of  thi*  above  questions  in  Mr.  Cor- 
bins  Aineiicnn  edition  of  Benjamin  .  on 
Sales,  Kt'c.  oU8  et  seq. 
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1141-1146 


1141.  Transfer  of  title  under  executory  agreement  for  sale. 

Sec.  1141.  Title  is  transferred  by  an  executory  agreement  for  the  sale  or  ex- 
change of  personal  property  only  when  the  buyer  has  accepted  the  thing,  or 
when  the  seller  has  completed  it,  prepared  it  for  delivery,  and  offered  it  to  the 
buyer  with  intent  to  transfer  the  title  thereto,  in  the  manner  prescribed  by  the 
chapter  upon  offer  of  performance. 

Offer  of  performance:  See  sec.  1485  et  principle  of  this  section  to  an  agreement  for 

seq.,  poqt.  the  manafacture  of  a  cable  rope,  to  be  ac- 

Transfer     of    title    under    executory  cepted  after  trial  if  found  sufficient:  Holli- 

a^reement  of  sale.— See  application  6t  the  die  v.  Sutter  St.  R.  R.,  63  Cal.  676. 

1142.  When  buyer  aoqnires  better  title  than  seller  has. 

Sec.  1142.  Where  the  possession  of  personal  property,  together  with  a  power 
to  dispose  thereof,  is  transferred  by  its  owner  to  another  person,  an  executed 
sale  by  the  latter,  while  in  possession,  to  a  buyer  in  good  faith,  and  in  the  ordi- 
nary course  of  business,  for  value,  transfers  to  such  buyer  the  title  of  the  former 
owner,  though  he  may  be  entitled  to  rescind,  and  does  rescind  the  transfer  made 
by  him. 

196;  Columbus  Buggy  Co.  v.  Turley,  73 
Miss.  529;  55  Am.  St.  Rep.  550. 

Sales  by  factor:  See  post,  sec.  2369. 

Sfldee  by  pawnee:  See  Gay  v.  Moss,  ^ 
Cal.  125;  Donohue  t.  Gamble,  38  Cal.  340; 
99  Am.  Dec.  399. 

A  sale  of  chattels  is  not  complete  un- 
til the  property  has  been  delivered  to  the 
purchaser  so  as  to  impose  an  obligation  ou 
him  to  pay  the  purchase  price:  Maier  v. 
Freeman,  112  Cal.  8;  53  Am.  St.  Rep.  151. 
In  a  sale  of  goods  generally  the  contract  is 
executory,  and  no  property  in  them  passes 
and  the  sale  is  not  complete  until  delivery: 
State  V.  Wernwag,  116  N.  C.  1061;  47  Am. 
St.  Rep.  873. 


Possession,  within  the  meaning  of  the 
statute,  does  not  necessarily  mean  actual, 
exclusive,  manual  possession;  if  property  is 
in  the  hands  of  a  bailee,  it  is  sufficient  to 
transpose  the  right  of  possession  to  the 
purchaser:  Goldstoue  v.  Merchants'  etc.  Co., 
123  Cal.  625. 

One  wlio  sells  goods  with  the  knowledge 
that  they  are  to  be  put  on  sale  is  estopped, 
as  against  an  innocent  purchaser,  from 
claiming  that  the  sale  was  conditional  and 
that  the  title  had  not  passed:  Lewenberg 
T.  Hayes,  91  Me.  104;  61  Am.  St.  Rep.  215. 
See,  further,  Saltus  v.  Everett,  20  Wend. 
267:  32  Am.  Doc.  541;  Vermont  Marble  Co. 
V.  Brow,  109  Cal.  236;  50  Am.  St.  Rep.  37; 
Wright  y.  Solomon,  19  Cal.  64;  79  Am.  Dec 


ARTICLE  IIL 


GIFTS.  • 

Sec.  1146.  Gifts  defined. 

Sec.  1147.  Gift,  how  made. 

Sec.  1148.  Gift  not  revocable. 

Sec.  1149.  Gift  in  view  of  death,  what. 

Sec.  1150.  When  gift  presumed  to  be  in  view  of  death. 

Sec.  1151.  Revocation  of  gift  in  view  of  death. 

Sec.  1152.  Effect  of  will  upon  gift. 

Sec.  1153.  When  treated  as  legacy. 

1146.  Gifts  defined. 

Sec.  1146.    A  gift  is  a  transfer  of  personal  property,  made  voluntarily  and 
without  consideration. 

The  want  of  consideration  is  one  of  the 
distinctive  features  of  a  gift:  See  Benjamin 
on  Sales.  3. 

For     distinction     between     "gifts"      and 


"bounties"  or  "rewards,"  see  Ingram  v. 
Colgan,  106  Cal.  113;  46  Am.  St.  Rep.  221. 
Deposits  In  bank,  gift  of:  See  26  Am. 
Rep.  684-687,  note;  34  Am.  St.  Rep.  219- 
224,  note. 
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1147.  Gift,  how  made. 

Sec.  1147.  A  verbal  gift  is  not  valid,  unless  the  means  of  obtaining  posses- 
sion and  control  of  the  thing  are  given,  nor,  if  it  is  capable  of  delivery,  iinleea 
there  is  an  actual  or  symbolical  delivery  of  the  thing  to  the  donee. 

Delivery,  actual  or  symbolical,  is  es- 
sential to  complete  a  gift:  Noble  v.  Smith, 
3  Am.  Dec.  399;  Bullock  v.  Tiunen,  2  Car. 
Law  Repos.  271;  6  Am.  Dec.  562;  2  Johns. 
52;  Reid  v.  Colcock,  1  Nott  &  McC.  5&2; 
9  Am.  Dec.  729;  Don  v.  Gould  etc.  Min.  Co., 
31  Cal.  620;  Richardson  v.  McNulty,  24  Cal. 
345;  Mahau  v.  United  States,  16  Wall.  143; 
Grover  v.  Grover,  24  Pick.  201;  36  Am. 
Dec.  319;  Young  v.  Young,  80  N.  Y.  422; 
36  Am.  Rep.  634;  Giselman  v.  Starr,  106 
Cal.  651.  And  in  this  particular  there  is  no 
difference  between  a  gift  inter  yivos  and  a 
gift  causa  mortis:  See  post, sec.  1149;  Knight 
V.  Tripp,  121  Cal.  674.  No  formal  delivery 
is  necessary  where  the  donee  is  already  in 
possession  of  the  chattel  as  bailee  of  the 
donor:  Wing  v.  Merchant,  57  Me.  383; 
Champrey  v.  Blanchard,  39  N.  Y.  Ill;  Ten- 
brook  V.  Brown,  17  Ind.  410. 

Valid  gift  of  personalty  by  husband  to 
wife:  See  Kane  y.  Desmond,  63  Cal.  464. 

To  constitute  a  valid  gift  inter  vivos,  it 
must  take  effect  at  once.  So,  the  gift  of  a 
check,  not  to  be  presented  until  after  the 
donor's  death,  is  not  a  valid  gift  of  a  sav- 
ings bank  deposit:  Zeller  v.  Jordan,  105  Cal. 
143. 

Gift  of  personal  property  by  deed.— 
Where  a  deed  of  gift  of  real  and  personal 
property  was  made  by  a  husband  to  his 
wife,  and  delivered  to  a  third  party  for  her 
benefit,  with  instructions  to  record  it  after 


his  decease,  but  with  the  intention  to  vest 
title  in  the  wife  to  the  property  conveyed, 
as  of  the  date  of  its  execution,  such  deliv- 
ery is  valid  to  vest  title  in  the  wife.  The 
intention  of  the  grantor  is  a  question  of 
fact,  and  the  finding  of  the  jury  thereon 
will  not  be  disturbed  if  there  is  evidence  to 
support  it.  The  deed  expressly  included  the 
donor's  "notes";  its  delivery,  therefore, 
passed  to  the  wife  the  title  to  each  note 
then  payable  to  the  husband,  and  the  wife 
is  therefore  entitled  to  a  payment  there- 
after made  to  the  husband  on  a  note,  though 
such  payment  was  deposited  by  him  in 
bank.  The  intention  to  make  a  present  gift 
may  be  proved  by  the  husband's  own  dec- 
larations. Prior  to  actual  delivery  the 
grantor  may  change  the.  character  of  the 
delivery  originally  intended;  and  written 
instructions  contained  in  the  instrument  in 
reference  to  the  disposition  of  the  deed  do 
not  preclude  parol  evidence  of  declarations 
as  to  his  intention:  Ruiz  v.  Dow,  113  Oal. 
490. 

Essentials  of  ^t:  See  9  Am.  St.  Hep. 
87,  88,  note. 

Delivery  sufficient  to  sustain  g^ift:  See 
48  Am.  Rep.  787-790,  note;  50  Am.  Rep. 
178,  note. 

Subject  of  gift  must  be  in  esBe.~For 
example,  the  husband  cannot  give  the  wife 
what  is  to  be  paid  for  board  due  the  com- 
munity estate:  Read  v.  Rahm,  65  CslL  343. 


1148.  Gift  not  reyooable. 

Sec.  1148.    A  gift,  other  than  a  gift  in  view  of  death,  cannot  be  revoked  by 
the  giver. 


Bevocation  of  gift.— A  gift  made  per- 
fect by  delivery  and  acceptance,  and  by  a 
competent  party,  is  irrevocable:  William- 
son V.  Johnson,  62  Vt.  378;  22  Am.  St.  Rep. 
117.  However,  if  anything  remains  for 
the  donor  to  do  before  the  title  of  the  donee 


is  complete,  the  donor  may  decline  fnrther 
performance  and  resume  his  own:  Appeal 
of  Walsh,  122  Pa.  St.  177;  9  Am.  St.  Rep. 
83. 

Bevoking  gift»  mortis  causa:  Sec.  1151, 
infra. 


1149.  Oift  in  view  of  death,  what. 

Sec.  1149.    A  gift  in  view  of  death  is  one  which  is  made  in  contemplation, 

fear,  or  peril  of  death,  and  with  intent  that  it  shall  take  effect  only  in  case 

of  the  death  of  the  giver.    Such  a  gift  must  be  evidenced  by  an  instrument  in 

writing    subscribed    by  the    donor.     [Commissioners'    Amendment,  approved 

March  16,  1901;  took  effect  July  1,  1901.] 

the  law  we  think  to  be  correctly  deduced 
from  the  judgments  of  the  highest  courts 

in  England  and  in  this    country A 

donatio  mortis  causa  must  be  completely 
executed,  precisely  as  required  in  the  case 
of  gifts  inter  vivos,  subject  to  be  devested 
by  the  happening  of  any  of  the  conditions 
subsequent;  that  is,  upon  actual  revocation 
by  the  donor,  or  by  the  donor's  surviving 


Gifts  cau0a  mortis  are  gifts  defeated  by 
a  condition  subsequent,  the  recovery  of 
the  donor.  In  a  recent  decision  of  the  su- 
preme court  of  the  United  States,  principles 
upon  which  there  had  been  considerable  di- 
versity of  opinion  in  this  country  were 
finally  settled.  From  the  report  of  the  case 
a  few  sentences  are  hei-e  quoted:  Basket  v. 
Hassell,  107  U.  S.  602.    "This  statement  of 
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the  apprehended  peril,  or  outUvinfi:  the 
donee,  or  by  the  occorrence  of  a  deficiency 
of  assets  necessary  to  pay  the  debts  of  the 
deceased  donor.  These  conditions  are  the 
only  qualifications  that  distinguish  gifts 
mortis  causa  and  inter  viyos.  On  the  other 
hand,  if  the  gift  does  not  take  effect  as  an 
executed  and  complete  transfer  to  the  donee 
of  the  possession  and  title,  either  legal  or 
equitable,  during  the  life  of  the  donor,  it  is 
a  testamentary  disposition,  good  only  if 
made  and  prored  as  a  will."  The  case  be- 
fore the  court  presented  the  fact  of  a  de- 
livery of  a  certificate  of  deposit  by  the  de- 
cedent to  the  claimant,  which  delivery  con- 
testants urged,  and  successfully,  *was  not 
a  sufficient  delirery  to  make  the  transac- 
tion a  yalid  gift  causa  mortis. 

For  a  collection  of  decisions  upon  the  topic 
of  choses  in  action  as  subjects  of  gifts  ' 
causa  mortis,  see  the  notes  to  Bradley  v. 
Hunt,  23  Am.  Dec.  600,  and  to  Harris  v. 
Qark,  51  Am.  Dec.  352.  That  an  unin- 
dorsed promissory  note,  payable  to  order, 
may  be  made  the  subject  of  a  gift  causa 
mortis,  see  Druke  t.  Heiken,  61  Cal.  346; 
44  Am.  Kep.  563. 

Intention  to  gr^ve. — ^For  sufficiency,  of  evi- 
dence of  intention,  see  Vaudor  t.  Roach,  73 
Cal.  614.  That  the  gift  must  be  made  in  the 
contemplation  of  the  near  approach  of  death 
and  under  the  apprehension  of  it,  see  Zeller 
V.  Jordan,  105  Cal.  143. 

In  the  absence  of  suspicious  circumstances 
there  is  uo  burden  of  proof  upon  the  donee 
to  show  that  no  fraud  was  practiced  upon 
the  deceased,  or  that  he  was  of  sound  and 
disposing  mind  at  the  time  of  the  gift:  Vau- 
dor T.  Roach,  73  Cal.  614. 

Gift  cansa  mortis:  See  56  Am.  Rep.  263, 
254,  note;  37  Am.  St.  Rep.  877,  878,  note. 

Seroking  gift  in  view  of  death:  See 
sec.  1151,  infra. 

Delivery  essential.— There    must    be    a 

1160.  When  gift  presumed  to  be  in  view  of  death. 

Sec.  1150.  A  gift  made  during  the  last  illness  of  the  giver,  or  nnder  circnm- 
stances  which  wonld  naturally  impress  him  with  an  expectation  of  speedy  death, 
is  presumed  to  be  a  gift  in  view  of  death. 

See  note  to  sec.  1149;  Knight  v.  Tripp,    121  Cal.  674. 

1161.  Bevocation  of  gift  in  view  of  death. 

Sec.  1151.  A  gift  in  view  of  death  may  be  revoked  by  the  giver  at  any  time, 
and  is  revoked  by  his  recovery  from  the  illness,  or  escape  from  the  peril,  under 
the  presence  of  which  it  was  made,  or  by  the  occurrence  of  any  event  which 
would  operate  as  a  revocation  of  a  will  made  at  the  same  time;  but  when  the 
gift  has  been  delivered  to  the  donee,  the  rights  of  a  bona  fide  purchaser  from 
the  donee  before  the  revocation  shall  not  be  affected  by  the  revocation.  [Amend- 
ment, approved  March  30,  18'?4;  Amendments  1873-74,  226;  took  effect  July 
1,  1874.] 

Sevoklng  gift  causa  mortU:    See  for  Gift  inter  yItob  not  revocable:  See  sec. 

the  Tarious  couditions  which  will  defeat  a  1148,  sapra. 

gift  made  in  view  of  death,  the  note  to  sec.  For  instance  of  such  revocation,  see  Do- 

1140,  supra.  ran  y.  Doran,  90  Cal.  311. 

820 


deliyery  of  the  property  either  to  the  don^ 
or  to  some  person  for  his  use  or  benefit,  and 
the  donor  must  part  with  all  dominion  over 
the  property,  and  the  title  must  yest  in  the 
donee,  suhject  to  the  right  of  the  donor  at 
any  time  during  his  life  to  revoke  the  gift: 
Daniel  y.  Smith,  0^  Cal.  346;  75  Cal.  548; 
Dole  y.  Lincoln,  31  Me.  428,  429;*  Curry  y. 
Powers,  70  N.Y.217;  26  Am.  Rep.  577;  Hatch 
y.  Atkinson,  56  Me.  327;  96  Am.  Dec.  404; 
Taylor  y.  Henry,  48  Md.  550;  30  Am.  Rep. 
486.  All  the  authorities  agree  that  there 
must  be  a  delivery  of  the  property  ii)tend- 
ed  to  be  the  subject  of  the  gift:  Daniel  v. 
Smith,  64  Cal.  346;  Ham  v.  Moore,  8  Ohio 
St.  242;  Rero  v.  Fiero,  5  Thomp.  &  C.  151; 
Case  y.  Denuison,  9  R.  I.  88;  McGrath  v. 
Reynolds,  116  Mass.  506.  In  Daniel  v. 
Smith,  64  Cal.  346,  certain  money  in  bank 
was  claimed  to  have  been  given  causa  mor- 
tis, but  the  evidence  merely  showing  a  re- 
quest on  the  part  of  the  decedent  that  a 
third  person  take  charge  of  all  his  effects,; 
iuchiding  the  pass-book,  and  give  them  to 
him  if  he  recovered,  if  not,  to  his  daughter, 
and  that  the  pass-book  was  not  present  at 
the  time  nor  placed  under  the  control  of 
the  third  person,  the  court  denied  the  claim. 

In  order  that  a  deposit  in  a' savings  bank 
may  be  the  subject  of  a  gift,  the  delivery 
to  the  donee  of  the  means  of  obtaining  the 
money  must  be  as  a  gift  in  praesenti.  If 
the  donee  is  merely  empowered  to  draw  the 
money,  and  is  thereafter  to  dispose  of  it  in 
accordance  with  instructions  from  'the 
donor,  he  is  only  an  agent  of  the  donor, 
and  his  agency  terminates  at  the  lattcr's 
death:  Hart  v.  Ketchum,  121  Cal.  426. 

A  gift  of  the  donor's  own  promissory 
note  is  not  enforceable  as  a  gift  either  inter 
vivos  or  causa  mortis:  Tracy  v.  Alvord,  118 
Cal.  654;  Matter  of  James,  146  N.  Y.  78; 
58  Am.  St.  Rep.  774. 
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[Div.  II,  Part  lY, 


Brevocation  of  gift.— A  gift  causa  mortis 
is  revoked  by  the  douor's  subsequent  recoT^ 
ery:  Weston  v.  Hi^ht,  17  Me.  287;  85  Am. 
Dec.  250;  Priester  v.  Priester,  Ricli.  Eq.  26; 
23  Am.  Dec.  191;  O'Kane  v.  Whelau,  12t  Cal. 
200;  71  Am.  St.  Rep.  42;  or  his  escape  from 
peril:  Ridden  v.  Thrall,  125  N.  Y.  572;  21 
Am.  St.  Rep.  758.  If  anything  remains  for 
the  donor  to  do  before  the  title  of  the  donee 
is  complete,  iu  either  gifts  inter  Tivos  or 
causa  mortis/ the  donor  may  decline  further 


performance  and  resume  his  own;  and  a 
court  of  equity  will  not  compel  the  donor^s 
personal  representatiTe  to  complete  a  gift 
by  the  doing  of  an  act  which  the  donor,  if 
living,  might  refuse  to  do:  Appeal  of  Walsh, 
122  Pa.  St.  177;  9  Am.  St.  Rep.  83.  Under  a 
statute  causing  a  will  to  be  revoked  by  the 
birth  of  a  child  not  provided  for  therein,  a 
gift  causa  mortis  Is  revoked  by  the  birth 
of  a  child  to  the  donor  after  making  the 
gift:  Bloomer  v.  Bloomer,  2  Bradf.  339. 


llSSi.  Effect  of  will  upon  gift. 

Sec.  1152.    A  gift  in  view  of  death  is  not  affected  by  a  previous  will;  nor  by 
a  subsequent  will^  unless  it  expresses  an  intention  to  revoke  the  gift. 

1153.  When  treated  as  legacy. 

Sec.  1153.    A  gift  in  view  of  death  must  be  treated  as  a  legacy,  so  far  as 
relates  only  to  the  creditors  of  the  giver. 


.  *'It  is  subject  to  the  debts  of  the  donor 
upon  a  deficiency  of  assets:  1  P.  Wms.  405. 
But  it  does  not  fall  within  an  administra- 
tion nor  require  any  act  in  the  executors 
to  perfect  a  title  iu  the  donee:  Ross.  Leg. 
2(>*':  Commissioners'  note.  Deficiency  of  as- 
sets is  a  condition  I  subsequent,  working  a 
revocation  of  the  gift:  See  the  note  to  sec. 
1149,  supra. 


Legrades.— Gifts  eanaa  mortis  are  com- 
pared with  and  distinguished  from  legacies 
in  Qano  v.  Fisk.  43  Ohio  St.  462;  64  Am. 
Rep.  819;  Klff  v.  Weaver.  M  N.  C.  274;  55 
Am.  Rep.  001;  Emery  v.  Qough,  OS  N.  H. 
552;  56  Am.  Rep.  54d;  Holley  v.  Adams,  le 
Vt.  206;  42  Am.  Dec.  508;  Drew  v.  Hag- 
erty.  81  Me.  281;  10  Am.  St.  Rep.  266. 


CHAPTER  IV. 
RECORDING  TRANSFERS. 

Article  L  What  may  be  Recorded 1158 

II.  Mode  of  Recording 116^ 

III.  Proof  and  Acknowledgment  of  Instruments 1180 

IV.  Effect  of  Recording  or  the  Want  Thereof 12ia 

ARTICLE  I. 


WHAT  MAY  BE  RBCOBDBD. 

Sec.  1158.  What  may  be  recorded. 

Sec.  1159.  Jad^meDts  may  be  recorded  without  acknowledgment. 

Sec.  1160.  Letters  pateut  may  be  recorded  without  ackuowledgment. 

Sec.  1161.  Instrumeuts  to  be  acknowledged,  except,  etc. 

Sec.  1162.  Same. 

Sec.  11<68.  Power  of  attorney  to  be  first   recorded.    [Repealed.] 

Sec.  1104.  Transfers  in  trust,  etc. 

Sec.  1165.  Fees  of  recorder  to  be  indorsed. 

1158.  What  may  be  recorded. 

Sec.  1158.    Any  instrument  or  judgment  affecting  th6  title  to  or  possession 

of  real  property  may  be  recorded  under  this  chapter. 

Compare   with   sec.    1215,    as   indicating  edgment  to  entitle  to  be  recorded:  See 

what  may  be  recorded.  sec.  1101,  infra,  and  sec.  1180  et  seq. 

Place  of  recording:  See  sec.  1169,  post.  The  word  "instrument,"  used  in  the  abore 

Execution  of  instrument  and  acknowl-  section,  indicates  "some  written  paper  or  in* 
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strumeDt,  signed  and  delivered  by  one  per- 
son to  another,  transferring  the  title  to  or 
creating  a  lien  on  property,  or  giving  a  right 
to  a  debt  or  duty."  It  does  not  embrace 
the  case  of  a  writ  of  any  kind:  Hoag  v. 
Howard,  55  Cal.  504,  565.  It  does  embrace 
a  daplicate  certificate  of  sale  of  real  prop- 
erty by  sheriff:  Foorman  v.  Wallace,  75 
Cal.  522.  It  does  embrace  a  contract  by  a 
grantee  to  assume  a  mortgage  on  the  granted 
premises:  Weaver  v.  McKay,  108  Cal.  546. 

The  object  of  the  recor^ng  acts  is  to 
provide  the  public  with  means  of  informa- 
tion as  to  the  state  of  the  title  to  land,  in 
order  to  protect  subsequent  purchasers: 
Wood  worth  v.  Guzman,  1  Cal.  203;  Call  v. 
Hastings,  3  Cal.  170;  Mesick  v.  Sunderland, 
6  Cal.  297;  Hunter  v.  Watson,  12  Cal.  303; 
73  Am.  Dec.  543;  Pixley  v.  HuggiuH,  15 
Cal.  127;  Hager  v.  Spect,  52  Cal.  570.  The 
design  is  to  protect  bona  fide  purchasers 
who  have  no  notice  of  a  prior  unrecordod 
deed:  Call  ▼.  Hastings,  3  Cal.  179;  to  pro- 
tect against  latent  equities:  Mesick  v.  Sun- 
derland, 6  Cal.  207;  and  to  punish  a  prior 
grantee  for  placing  it  in  the  power  of  the 
grantor,  by  omitting  to  record  the  early 
deedy  to  commit  a  fraud  upon  others:  Bird 
▼.  Denison,  7  Cal.  297.  Registration  laws 
do  not  protect  subsequent  purchasers  who 
know  of  prior  unrecorded  conveyances: 
Wood  worth  y.  Guzman,  1  Cal.  203;  and  see 
sec  1217,  post;  and  notice  to  an  agent  is 
notice  to  the  purchaser:  Mahoney  v.  MidJIc^ 
ton,  41  Cal.  41.  Nor  are  creditors  as  such 
protected  by  its  provisions:  Hunter  y.  Wat- 
son, 12  Cal.  868;  73  Am.  Dec.  543;  McCabc 
v.  Grey,  20  Cal.  500;  Dennis  v.  Burritt.  6 
Cal.  270.  An  unrecorded  deed  is  good  as 
against  a  subsequent  attachment:  Hoag  v. 
Howard,  55  Cal.  564;  Plant  v.  Smythe,  45 
Cal.  161;  Ijq  Clert  v.  Callahan,  52  Cal.  252; 
or  as  against  a  judgment  obtained  subso- 
qneutly:  Pixley  v.  Huggins*  15  Cal.  127. 
The  provisions  of  the  recording  act  are  for 
the  protection  of  subsequent  purchasers  and 
encumbrancers  from  the  common  grantor, 
and  do  not  affect  the  rights  of  strangers  to 
the  claim  of  title.  Records  are  only  construc- 
tive notice  of  a  title  of  which  they  enable  a 
party  to  obtain  actual  knowledge  by  means 
of  a  search:  Garber  t.  Gianella,  08  Cal.  527 
(no  constructive  notice  given  by  rights  of 
a  lessee  under  an  unrecorded  lease  by  reason 
of  the  record  of  a  lease  from  him  to  a  second 
lesseoj. 

When  recording  does  not  Impart  notice. 
The  recording  of  an  instrument  executed  as 
prescribed  by  law  gives  constructive  notice 
of  the  contents  of  that  instrument:  Cham- 
berlain V.  Bell,  7  Cal.  292;  08  Am.  Dec.  260; 
Hager  t.  Spect«  52  Cal.  579.  But  to  charge 
with  notice  a  purchaser  or  mortgagee— for 
it  is  to  both  daases  the  recording  acts  apply 
(sec.  1213,  post)— there  are  several  thincrs 
to  be  taken  into  consideration:  1.  The  In- 
strument must  be  legally  entitled  to  registra- 
tion: Racouillat  v.  Sansevain,  32  Cal.  876; 
Bishop  Y.  Schneider,  46  Mo.  472;  2  Am. 
Rep.  538;  Oommiattonera  t.  Babcock,  5  Or. 


572;  Pringle  t.  Dunn,  87  Wis.  440;  10  Am. 
Rep.  772;  and  sec  note,  30  Am.  Dec'  403. 
The  record  of  an  instrument  not  executed 
as  required  imparts  no  notice  to  subsequent 
purchasers  or  encumbrancers:  Racouillat  w 
Sansevain,  32  Cal.37(>;  Bishop  v.  Schneider.  46 
Mo.  472;  2  Am.  Rep.  533;  McMinn  v.  O'Con* 
nor,  27  Cal.  238;  Racouillat  v.  Rene,  32  CaL 
450.  2.  The  record  imparts  notice  of  that 
only  which  appears  on  the  faceof  the  record.. 
If  the  description  Is  erroneous,  or  does  not 
cover  all  the  laud  affected,  the  subsequent 
purchaser  is  nevertheless  obliged  to  look 
only  to  the  record,  and  is  not  charged  with 
notice  of  the  conveyance  of  .more  or  other 
land  than  is  described:  Chamberlain  v.  Bell,. 
7  Cal.  204;  Davis  v.  Ward,  100  Cal.  186; 
50  Am.  St.  Rep.  20;  Sanger  v.  Craigne,  10 
Vt.  555.  There  is,  however,  a  difference 
of  opinion  in  this  particular  among  the 
courts:  See  the  note  to  Sawyer  v.  Adams,. 
30  Am.  Dec.  463.  3.  An  instrument  ought 
to  be  properly  recorded,  i.  e.,  it  should  be 
in  the  book  set  apart  for  instruments  similar 
to  the  one  recorded.  A  deed  intended  as  a 
mortgage  must  be  recorded  with  the  mort- 
gages; if  placed  in  the  book  of  deeds,  it  doea 
not  impart  notice:  Sec.  1171,  post;  White  v. 
Moore,  1  Paige,  551;  Brown  v.  Dean,  & 
Wend.  208;  Dey  v.  Dunham,  2  Johns.  Ch. 
182;  Manufacturers'  Bank  v.  Bank  of  Penn- 
sylvania, 7  Watts  &  S.  335;  42  Am.  Dec.  240; 
Friedly  v.  Hamilton,  17  Serg.  &  R.  70; 
17  Am.  Dec.  70;  Edwards  v.  Trumbull,  50 
Pa.  St.  509;  Jackson  v.  Van  Valkenburg,  8 
Cow.  200;  Shaw  v.  Wiltshire,  65  Me.  485; 
Purdy  v.  Huntington,  42  N.  Y.  3:3.  Filing 
sheriff's  certificate  does  not  give  notice  to 
third  persons,  if  the  recorder  does  not  kerp 
it  in  the  place  set  apart  for  such  ceitificate.s: 
Page  V.  Rogers,  31  Cal.  293.  Recording  in 
a  book  long  disused  for  registration  pur- 
poses (Sawyer  v.  Adams,  14  Am.  Dec.  ^►0)^ 
or  out  of  its  proper  order,  is  not  a  good  re- 
cording: New  York  L.  Ins.  Co.  v.  W^hite,  17 
N.  y.  40):  In  Smith  v.  Brannan,  13  N.  Y. 
107,,  it  seems  that  a  record  made  by 
a  recorder  elected  without  authority  of  law 
is  of  no  eflScacy;  and  in  Caldwell  v.  Center, 
30  N.  Y.  539,  a  record  in  lead  pencil  was 
declared  bad.  This  decision  was  based  upon 
the  language  of  the  statute  and  the  general 
purpose  of  the  record. 

The  validity  of  the  record,  of  course,  is  to 
be  tested  by  the  requirements  of  the  regis- 
tration laws.  For  example,  in  regard  to  an 
erroneous  indexing  of  a  record,  some  deci- 
sions turn  upon  the  duty  of  the  recorder 
to  index:  See  Pringle  v.  Dunn,  37  Wis.  447; 
Schell  V.  Stein,  76  Pa.  St.  308;- 18  Am.  Rep. 
416;  Chatham  v.  Bradford,  50  Ga.  692; 
Curtis  V.  Lyman,  24  Vt.  338;  58  Am.  Dec. 
174.  See  Pol.  Code,  sec.  4234  et  seq.,  as  to 
duty  of  recorder;  and  see  post,  sec.  1172. 

Unauthorized  recording.— As  we  have 
seen  that  the  record  of  a  defectively  exe- 
cuted instrument  does  not  impart  notice,  so 
registration  of  an  instrument  not  authorized 
by  statute  to  be  recorded  is  of  no  effect  to 
fix  notice  upon  third  persons:  Mesick  v.  Sun- 
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derland,  6  Cal.  297;  James  v.  Morey,  14  Am. 
I>ec.  475,  aud  note  512. 

Proceedings  to  correct  imperfect  ac- 
knowledgment: Sees.    1202,    1303,    post. 

Bona  flde  purchasers  without  notice 
whose  deeds  are  first  recorded  take  preced- 


ence over  prior  grantee:  Sec.  1107,  ante; 
sec.  1214,  post. 

Instrument,  when  deemed  recorded: 
See  sec.  1170,  post. 

Bflect  of  recording,  or  want  thereof: 
See  sec.  1213  et  seq.,  post. 


1159.  Judgments  may  be  recorded  without  acknowledgment. 

Sec.  1159.  Judgments  affecting  the  title  to  or  possession  of  reel  property 
authenticated  by  the  certificate  of  the  clerk  of  the  court  in  which  such  judg- 
ments  were  rendered  (and  notices  of  location  of  mining  claims)^  may  be  recorded 
without  acknowledgment,  certificate  of  acknowledgment,  or  further  proof.  The 
record  of  all  notices  of  location  of  mining  claims  heretofore  made  in  the  proper 
office  without  acknowledgment,  or  certificate  of  acknowledgment,  or  other  proof 
shall  have  the  same  force  and  effect  for  all  purposes  as  if  the  same  had  been 
duly  acknowledged,  or  proved  and  certified  as  required  by  law.  Affidavits  show- 
ing work  or  posting  of  notices  upon  mining  claims  may  also  be  recorded  in  the 
recorder's  office  of  the  county  where  such  mining  claims  are  situated.  [Amend- 
ment, approved  March  9, 1897;  Stats.  1897,  p.  97;  took  effect  from  passage.] 

Becorder    must    file    Judgments:    Pol.  into  the  county  treasury,  without  regard  to 

Code,  sec.  4238.  •  the  validity  of  the  instruments  offered  for 

Duty  of  recorder.— It  is  the  duty  of  the  record;  aud  on  his  failure  to  do  so,  an  action 

county  recorder  to  record    notices  of   loca-  lies  on  his  bond  to  recover  such  fees:  Kern 

tion  of  mining  claims  and  proofs  of  annual  v.  Lee,  129  Cal.  361. 
labor,  and  pay  the  fees  received  therefor 

1160.  Letters  patent  may  be  recorded  without  acknowledgment. 

Sec.  1160.  Letters  patent  from*  the  United  States,  or  from  the  state  of  Cali- 
fornia, executed  and  authenticated  pursuant  to  existing  law,  may  be  recorded 
without  acknowledgment  or  further  proof;  and  where  letters  patent  have  been 
lost,  or  are  beyond  the  control  of  any  party  deraigning  title  therefrom,  or  for 
any  reason  they  remain  unrecorded,  any  person  claiming  title  thereunder  may 
cause  a  transcript  of  the  copy  of  such  letters  patent  kept  by  the  government 
issuing  the  same,  duly  certified  by  the  officer  or  individual  having  lawful  cus- 
tody of  such  copy,  to  be  recorded  in  lieu,  of  the  original;  and  such  recorded 
copy  shall  have,  prima  facie,  the  same  force  and  effect  as  the  original,  for  title 
or  for  evidence,  until  said  original  letters  patent  be  recorded.  [Amendment, 
approved  April  1,  1878;  Amendments  1877-78,  85;  took  effect  sixtieth  day  after 
passage.] 

This   section   relates    only   to   letters      patent  for  au  inventioa:  People  y.  Harrold, 
patent  affecting  real  property,  not  to  letters      84  Cal.  567. 

1161.  Instruments  to  be  acknowledged,  except,  etc. 

,  Sec.  1161.  Before  an  instrument  can  be  recorded,  unless  it  belongs  to  the 
class  provided  for  in  either  section  eleven  hundred  and  fifty-nine,  eleven  hundred 
and  f?ixty,  twelve  hundred  and  two,  or  twelve  hundred  and  three,  its  execution 
must  be  acknowledged  by  the  person  executing  it,  or  if  executed  by  a  corpora- 
tion, by  the  person  executing  the  same  on  behalf  of  the  corporation,  or  proved 
by  a  subscribing  witness,  or  as  provided  in  sections  eleven  hundred  and  ninety- 
eight  and  eleven  hundred  and  ninety-nine,  and  the  ackowledgment  or  proof 
certified  in  the  manner  prescribed  by  article  III  of  this  chapter.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
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AckBowledg^nient  of  conveyanceB:  See  fice,  bat  it  is  Dot  au  ^'instrument*'  which  re- 

41  Am.  Dec.  168-184^  note.                     •  quires  ackuowled^rineut,  within  the  meaning 

Duplicate  certificates  of  sale  of  real  pro];>*  of  the  recording  act:  Colton  Land  etc.  Co.  t. 

erty  by  sheriff  may,  like  judgments,  be  re-  Swartz,  09  Cal.  278. 

corded    without   acknowledgment:  Foorman  Corporation,    acknowledgment    taken 

T.  Wallace,  75  Cal.  552.    A  map  may,  under  by  representative  of:  See  56  Am.  St.  Rep. 

section  123  of  the  County  Goyerument  Act,  802.  note, 
be  deposited  for  record  in  the  recorder's  of- 

1162.  Same. 

Sec.  1162.  An  instrument  proved  and  certified  pursuant  to  sections  eleven 
hundred  and  ninety-eight  and  eleven  hundred  and  ninety-nine  may  be  recorded 
in  the  proper  office  if  the  original  is  at  the  same  time  deposited  therein  to  re- 
main for  public  inspection^  but  not  otherwise. 

1163.  Power  of  attorney  to  be  first  recorded. 

[Section  1163  was  repealed  by  act  approved  March  30^  1874;  Amendments 
1873-74,  226;  took  efFect  July  1,  1874.] 

1164.  Transfers  in  trust,  etc. 

Sec.  1164.    Transfers  of  property  in  trust  for  the  benefit  of  creditors,  and 

transfers  or  liens  on  property  by  way  of  mortgage,  are  required  to  be  recorded 

in  the  cases  specified  in  the  titles  on  the  special  relation  of  debtor  and  creditor, 

and  the  chapter  on  mortgages,  respectively. 

Special  relationB  of  debtor  and  creditor:  See  post,  sec.  8420  et  seq. 
Mortgages:  See  sec.  2920  et  seq. 

1165.  Fees  of  recorder  to  be  indorsed. 

Sec.  1165.  The  recorder  must  in  all  cases  indorse  the  amount  of  bis  fee  for 
recordation  on  the  instrument  recorded.  [New  section,  approved  March  11, 
1874;  Amendments  1873-74,  274;  took  effect  sixtieth  day  after  passage.] 

See  Pol.  Code,  sec  4285. 

AETICLE  n. 

MODE    OF   BECOBDINa. 

Bee.  1169.  In  what  oiBce. 

Sec.  1170.  iDstrument,  when  deemed  recorded. 

Sec.  1171.  Books  of  record. 

Sec.  1172.  Duties  of  recorder. 

Sec.  1173b  Transfer  of  yessels. 

1169.  In  what  pfioe. 

Sec.  1169.    Instruments  entitled  to  bo  recorded  must  be  recorded  by  the 

county  recorder  of  the  county  in  which  the  real  property  affected  thereby  is 

situated. 

County  in  which  the  land  is  situated,      in  which  the  land  in  situated  at  the  time  of 
The  deed  is  properly  recorded  iu  the  county      recording:  Green  t.  Green,  103  Gel.  108. 

1170.  Instrument,  when  deemed  recorded. 

Sec.  1170.  An  instrument  is  deemed  to  be  recorded  when,  being  duly  ac- 
knowledged or  proved,  and  certified,  it  is  deposited  in  the  recorder's  office  with 
the  proper  officer  for  record.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  226;  took  effect  July  1,  1874.] 

333 


§§  1171-1173 


Civil  Code. 


[Div.  II,  Part  IV, 


The  time  of  the  deposit  is  deemed  the 
time  of  record:  Donald  t.  Beals,  57  Cal.  399. 
Where  there  is  a  conflict  between  the  actual 
record,  as  It  appears  in  the  record-book,  and 
the  coustructiTe  record  made  by  the  indorse- 
ment on  the  instroment  at  the  time  it  was 
deposited  for  record,  the  latter  mnst  give 
way  to  the  former,  unless  those  dealing  with 
the  former  had  knowledge  of  the  latter: 
Donald  y.  Beals,  57  Cal.  399;  and  see  post, 
sec.  1213. 

To  determine  what  would  give  constmc- 
tipe  notice  to  a  subsequent  purchaser  or 
mortgagee,  we  look  to  section  1213  et  seq., 
post;  but  to  determine  what  is  recorded, 
without  reference  to  the  notice  to  subsequent 
purchasers,  we  look  to  this  section.  The 
fact  that  an  assignment  embracing  real  prop- 
erty was  not  transcribed  by  the  recorder  into 


the  (proper  book  of  records  of  real  estate 
does  not  render  the  record  void  as  to  non- 
consenting  creditors:  See  post,  sees.  3449  et 
8cq.,  34(58,  3468,  34<M,  340G;  Watkins  v.  Wil- 
hoit,  104  Cal.  395.  Indorsing  the  fact  aud 
time  of  deposit  is  not  an  essential  part  of 
filing  for  record:  Edwards  v.  Grand,  121  Cal. 
2.r>4;  delivery  to  proper  officer  at  a  place 
other  than  the  office  where  it  is  required  (o 
be  filed  is  not  sufficient;  but  deposit  for  rec- 
ord after  the  usual  office  hours  does  not  pre- 
clude that  the  instrument  should  be  deemed, 
filed  for  record  at  the  time  of  such  deposit: 
Edwards  v.  Grand,  121  Cal.  254. 

Becordlng:  See,  for  a  general  considera- 
tion of  the  subject,  sec.  1156,  aud  note,  ante. 

Defective  registration  of  deeds:  See  91 
Am.  Dec  lOG-110,  note. 


1171.  Books  of  record. 

Sec.  1171.    Grants  absolute  in  terms  are  to  be  recorded  in  one  set  of  books, 
and  mortgages  in  another. 

1172.  Duties  of  recorder. 

Sec.  1172.    The  duties  of  county  recorders^  in  respect  to  recording  instm* 
ments,  are  prescribed  by  the  Political  Code. 

See  Pol.  Code,  sec.  4^36  et  seq. 

1173.  Transfer  of  vessels. 

Sec.  1173.     The  mode  of  recording  transfers  of  ships  registered  under  the 
laws  of  the  United  States  is  regulated  by  acts  of  Congress. 
See  U.  8.  Bey.  Stats.,  sec.  4131  et  seq. 


ARTICLE  III. 


PROOF  AND  ACKNOWLEDGMENT  OF  INSTRUMENTS. 

Sec.  1180.  By  whom  acknowledgments  may  be  taken  In  this  state. 

Bee.  1181.  Same. 

Sec.  1182u  By  whom  taken  without  the  state. 

Sec.  1183.  By  whom  taken  without  the  United  States. 

Sec.  1184.  Deputy  can  take  acknowledjrment. 

Sec  1186.  Requisites  for  acknowledgment. 

Sec.  1186.  Acknowledgment  by  married  women.    [Repealed.] 

Sec  1187.  Same. 

Sec.  1186.  Certificate  to  be  indorsed  on  acknowledgment. 

Sec.  1188.  General  form  of  certificate. 

•Sec  1190.  Form  of  acknowledgment  by  corporation. 

Sec  1191.  Form  of  certificate  of  acknowledgment  by  married  women.    [Bepealed.] 

Sec.  1192.  Form  of  certificate  of  acknowledgment  by  attorney  in  fact. 

Sec  1193.  Ofllcers  must  afllx  their  signatures. 

Sec  119^  Certificate  of  authority  of  justices  in  certain 

Sec  1196.  Proof  of  execution,  how  made. 

Sec.  1196.  Witness  must  be  personally  known  to  officer. 

Bee.  1197.  Witness  must  prove  what. 

Bee.  1108.  Handwriting  may  be  proved,  when. 

Bee.  1199.  Evidence   of   handwriting   must  prove  what. 
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Sec  1200.  Certificate  of  proof. 

Sec.  1201.  OtBcers  anthorized  to  do  certain  thin^rs. 

Sec.  1202.  When  instrument  improperly  certified,   party   may   have    action    to   correct 

error. 

Sec.  120^  Action  to  obtain  judgment  of  proof  of  an  instrument. 

Sec.  1204.  Effect  of  judgment  in  such  action. 

Sec.  1205.  Conveyances  heretofore  made  to  be  governed  by  then  existing  laws. 

Sec  1206.  Recording,  and  as  evidence,  to  be  governed  by  then  existing  laws. 

Sec.  1207.  Records  as  notice— Certified  copies  as  evidence. 

1180.  By  whom  acknowledgineiitt  may  be  taken  in  this  state. 

Sec.  1180.  The  proof  or  acknowledgment  of  an  instrument  may  be  made  at 
any  place  within  this  state  before  a  justice  or  clerk  of  the  supreme  court,  or 
a  judge  of  a  superior  court.  [Amendment^  approved  April  3,  1880;  Amend- 
ments 1880^  2  (Ban.  ed.  116);  took  effect  immediately.] 

1181.  Same. 

Sec.  1181.  The  proof  or  acknowledgment  of  an  instrument  may  be  made  in 
this.state^  within  the  city,  county^  or  township  for  which  the  officer  was  elected 
or  appointed,  before  either: 

1.  A  clerk  of  a  court  of  record; 

2.  A  county  recorder; 

3.  A  court  commissioner; 

4.  A  notary  public; 

5.  A  justice  of  the  peace.  [Commissioners*  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


Acknowledgments  within  the  district 
of  the  officer.— A  county  clerk  may  take  ac- 
knowledgments although  he  has  no  seal:  la- 
goldftby  Y.  Juan,  12  Cal.  504.  A  certificate 
of  acknowledgment  signed  by  the  county 
clerk  as  such,  and  with  the  seal  of  the 
former  county  court  attached,  is  suflSciently 
authenticated:  South  wick  v.  Davis,  78  Cal. 
504r.  So,  also,  a  recorder:  Hopkins  t.  De- 
laney,  8  Cal.  85;  Muller  t.  Boggs,  25  Cal. 
175;  a  justice  of  the  peace:  Colton  v.  Seavey, 
22  Cal.  400;  Kendall  t.  Miller,  0  Cal.  591,  a 
case  furnishing  an  exception  by  reason  of 
the  statute,  where  the  deed  is  of  the  sepa- 
rate estate  of  a  married  woman;  Goode  t. 
Smith,  13  Cal.  81.  Deputies  may  take  ac- 
knowledgments as  a  deputy  recorder:  Mul- 


ler T.  Boggs,  25  Cal.  176;  a  deputy  clerk: 
Emmal  t.  Webb,  36  Cfil,  197.  See,  also,  sec. 
118*,  poet. 

If  the  acknowledgment  is  made  in  the 
county  of  the  officer,  it  is  immaterial 
where  the  land  lies:  Colton  v.  Seavey,  22 
Cal.  406.  It  is  essential,  however,  that  it 
be  made  within  the  limits  of  his  jurisdic- 
tion: Share  v.  Anderson,  7  Serg.  &  R.  43; 
10  Am.  Dec.  421;  Gittings  v.  Hall,  1  Har. 
&  J.  14;  2  Am.  Dec.  502.  It  will  be  pi-e- 
sumed,  however,  that  the  acknowledgment 
was  taken  within  such  limits:  Bradley  v. 
West,  60  Mo.  33;  Morrison  v.  White,  16 
La.  Ann.  100;  Duulap  t.  Dougherty,  20  111. 
397. 


1188.  By  whom  taken  without  the  state. 

Sec.  1182.  The  proof  or  acknowledgment  of  an  in<strument  may  be  made 
"without  this  state,  but  within  the  United  States,  and  within  the  jurisdiction  of 
the  officer,  before  either: 

1.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  the  United  States;  or, 

2.  A  justice,  judge,  or  clerk  of  any  court  of  record  of  any  state;  or, 

3.  A  commissioner  appointed  by  the  governor  of  this  state  for  that  purpose; 
w, 

4.  A  notary  public;  or, 

5.  Any  other  officer  of  the  state  where  the  acknowledgment  is  made  author- 
ized by  its  laws  to  take  such  proof  or  acknowledgment. 
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Acknowledgments  within  the  United  master  in  chancery  has  hecu  held  not  an- 

States.— By  the  act  of  April  16^  1860,   a  thorized  to  take    ackuowledsments   out  of 

certificate   taken   by    a   notary   in   another  this  state:  Kimball  y.  Semple,  25  Gal.  440. 

state  was  not  a  sufficient  acknowledgment  The  word  **state"  indudes  'territory**:  See 

in  this:    Lord  v.  Sherman,  2  Cal.  408.    A  sec.  14,  subd.  12. 

1183.  By  whom  taken  without  United  States. 

Sec.  1183.  The  proof  or  acknowledgment  of  an  instrument  may  be  made 
without  the  United  States,  before  either: 

*  1.  A  minister,  commissioner,  or  charge  d'affaires  of  the  United  States,  resi- 
dent and  accredited  in  the  country  where  the  proof  or  acknowledgment  is  made; 
or, 

2.  A  consul,  yice-consul,  or  consular  agent  of  the  United  States,  resident  in 
the  country  where  the  proof  or  acknowledgment  is  made;  or, 

3.  A  judge  of  a  court  of  record  of  the  country  where  the  proof  or  acknowledg- 
ment is  made;  or, 

4.  Commissioners  appointed  for  such  purposes  by  the  governor  of  the  state, 
pursuant  to  special  statutes;  or, 

5.  A  notary  public.     [Amendment,  approved  March  30,  1874;  Amendments 

1873-74,  227;  took  effect  July  1,  1874.] 

Acknowledgments  without  the  United  consular  agent  at  a  foreign  port  could  not 

States    may  be    made    by    consul  of    the  take  the  acknowledgment  of  the  execution 

United  States  of  any  grade:  Mott  y.  Smith,  of  a  deed  of  realty  in  this  state:  ICcMinn 

16  Cal.  533.    Prior  to  January  15,  1859,  a  v.  O'Connor,  27  Cal.  238. 

1184.  Deputy  can  take  acknowledgment. 

Sec.  1184.  When  any  of  the  officers  mentioned  in  the  four  preceding  eectioufl 
are  authorized  by  law  to  appoint  a  deputy,  the  acknowledgment  of  proof  may 
be* taken  by  such  deputy,  in  the  name  of  his  principal. 

See  ante,  note  to  Bec»  1181. 

1186.  Requisites  for  acknowledgments. 

Sec.  1185.  The  acknowledgment  of  an  instrument  must  not  be  taken,  unless 
the  officer  taking  it  knows  or  has  satisfactory  evidence,  on  the  oath  or  affirmation 
of  a  credible  witness,  that  the  person  making  such  acknowledgment  is  the  in- 
dividual who  is  described  in  and  who  executed  the  instrument;  or,  if  executed 
by  a  corporation,  that  the  person  making  such  acknowledgment  is  the  person 
who  executed  it  on  behalf  of  such  corporation.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Acknowledgments.— The    object   of    an  219;  Landers  v.  Bolton,  26  Cal.  405;  Hinch- 

acknowledgment  is  twofold:  to  entitle  the  liff  y.  Hinman,  16  Wis.  196;  Hntchiuson  t. 

instrument  to  be  used  as  evidence  without  Bust,  2  Gratt.  S94;  Samnels  t.  Borrowscale, 

further  proof,   and  to  enable  it  to   be  re-  104  Mass.  207;  Carpenter  v.  Dexter,  8  Wall, 

corded:  Fogarty  t.  Finlay,  10  Cal.  239;  70  532;  although  in  some  states  the  rule  seems 

Am.  Dec.  714;    Gordon  t.  San  Diego,  108  to  be  otherwise:  2  Greenleaf  on  Eyidence; 

Cal.  260.    As  between  the  parties,  a  deed  is  sec.  209.    As  to  the  necessity  of  a  proper 

good  although  not  acknowledged:  Hastings  acknowledgment  in  order  to  entitle  the  in- 

V.  Vaughn,  5  Cal.  315;  Goodenough  y.  War-  strument  to   be    recorded,  see    supra,  sec 

ren,  5  Saw.  494;  Jackson  y.  Allen,  30  Ark.  1158,  and  note. 

110;  Hill  y.  Samuel,  21  Miss.  807;  McMahou  The  certificate  is  conclusive  as  to  all 

y.  McGraw,  26  Wis.  614.    See,  also,  Delano  matters  to  which  it  is  the  duty  of  the  offl- 

y.  Jacoby,  96  Cal.  275;  31  Am.  St.  Rep.  201;  cer  to  certify  where  bona  fide  purchasers 

Grant  y.  Oliyer,  91  Cal.  158;  Gordon  y.  San  for  yalue  are  concerned,  but    prima  fade 

Diego,  108  Cal.  264.    When  acknowleclged,  eyidence  only  between  the  parties,  and  open 

a  deed  may  be  used  in  eyidence  without  to  rebuttal  on  the  ground  of  fraud  or  im- 

fiirther   proof:  Fogarty  y.   Fiulay,  10  Cal.  position:  2  Wharton  on  Eyidence,  sec.  1052; 

939;  70  Am.  Dec.  714;  Clark  y.  Troy,  20  Cal.  Martindale  on  Conyeyanciug,  sec.  263.   The 
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presnmption  is  that  the  certificate  states 
the  fact:  Baldwin  y.  Boruheimer,  48  Cal. 
433.  See,  also.  Grant  v.  White,  57  Cal.  141; 
De  Amaz  y.  Escandon,  59  Cal.  48&  That 
eyen  as  to  bona  fide  purchasers  the  certifi- 
cate of  acknowledfirment  is  not  conclnsiye, 
and  may  be  impeached  by  parol  eyidence 
that  the  person  named  neyer  in  fact  ap- 
peared before  the  ofllcer  certifying  to  the 
acknowledgment,  see  Le  Mesuager  y.  Ham- 
ilton, 101  Cal.  532;  40  Am.  St.  Rep.  81. 

Gonclosiveness  of  oertiiicates  of  ac- 
knowledgment: See  54  Am.  St.  Rep.  ISO- 
ISO,  note. 

Sufficiency  of  certillcate  of  acknowl- 
edgments.— ^For  the  forms  of  certificates 
of  acknowledgments,  see  the  sncceediug 
sections  of  this  article.  As  a  general  rule, 
it  is  sufficient  that  a  substantial  compliance 
with  the  statutory  requirements  as  to  the 
acknowledgment  and  form  of  the  certificate 
is  all  that  18  necessary:  Henderson  y.  Grew- 
eU,  8  Cal.  581;  Wells  y.  Atkinson,  2^  Minn. 
161;  Dom  y.  Best,  15  Tex.  62;  Monroe  y. 
Arlcdge,  28  Tex.  478;  Wise  y.  Postlewait, 
3  W.  Va.  452.  For  example,  'a  certificate 
reciting  that  the  parties  "were  known  to 
him,"  omitting  the  word  ^'personally,"  is 
good:  Hopkins  y.  Delaney,  3  Cal.  85.  The 
certificate  should  state  that  the  maker  of 
the  deed  is  either  known  to  or  proyed  to 
the  officer  to  be  the  person  executing  the 
same:  Kelsey  y.  Bunlap,  7  Cal.  100.  If  it 
state  that  the  person  was  proved  to  be  the 
maker,  the  certificate  should  also  recite  that 
it  was  proyed  on  the  oath  of  a  witness,  giy- 
iug  his  name:  Kimball  y.  Semple,  25  Cal. 
440;  McMinn  y.  O'Connor,  27  Gal.  238; 
Fogarty  y.  Finlay,  10  Cal.  230;  70  Am.  Dec. 
714.  The  following  certificate  was  held  tad, 
the  omission  being  of  such  a  character  as 
to  admit  of  the  substitution  of  a  word  that 
would  not  comply  with  the  statute:  "Before 
me,  etc.,  personally  appeared  A  B  C,  to  be 
the  indiyidual  described  iu,  and  who  exe- 
cuted," etc.:  Wolf  y.  Fogarty,  0  Cal.  224; 
65  Am.  Dec.  509.  And  see  Talburt  y.  Stew- 
art, 39  Cal.  602,  for  a  sufficient  recital  of 
acquaintance  with  the  attorney  in  fact  ex- 
ecuting the  deed.  A  certificate  of  acknowl- 
edgment of  a  declaration  of  homestead, 
which  states  that  the  person  acknowledging 
it  was  known  to  the  notary  "to  be 'the  per- 
son who  makes  the  foregoing  declaration," 
is  sufficient,  without  the  use  of  the  words 
"whose  name  is  subscribed  to  the  within 
instrument":  Southwick  y.  Davis.  78  Cal. 
504.  As  to  acknowledgment  of  an  instru- 
ment executed  in  name  of  a  partnership, 
see  Malloye  y.  Coubrough,  96  Cal.  040.  An 
acknowledgment  of  a  deed  taken  before  the 
grantee  is  void,  and  it  seems  (though  not 
decided)  that  where  the  acknowledgment  is 
esfiential  to  the  validity  of  the  dee<l,  an 
agent  of  the  grantee  cannot  properly  take 
the  acknowledgment:  Merced  Bank  y.  Rosen- 


thal, 99  Cal.  39,  47.  So  of  the  acknowledg- 
ment of  a  mortgage  taken  before  the  mort- 
gagee: Lee  y.  Murphy,  119  Cal.  364. 

Execution  in  partnership  name.— A 
certificate  of  a  notary  public  .in  an  ac- 
knowledgment to  a  power  of  attorney  exe- 
cuted in  the  name  of  a  partnership,  that  it 
was  executed  **by  the  therein  named  Abel 
Rey  &  Co.,  by  Femaud  Hey  (personally 
known  to  me),  a  member  of  that  firm,"  as 
his  voluntary  act  and  that  of  his  firm,  is 
insufficient  evidence  to  prove  its  execution 
by  the  firm,  it  not  being  made  to  appear 
that  there  was  such  a  partnership,  or  who 
composed  the  firm,  or  that  Feruaud  Rey 
was  known,  to  be  a  member  of  the  firm: 
MaUoye  v.  Coubrough,  96  Cal.  649. 

The  official  character  of  the  certifying 
officer  should  appear  from  the  certificate: 
Cassell  v.  Cooke,  11  Am.  Dec.  610;  Johnson 
y.  Haines,  15  Am.  Dec.  533;  sec.  1188,  post, 
and  note.  See,  aUo,  Southwick  v.  Davis, 
78  Cal.  504.  That  the  venue  or  jurisdic- 
tion of  the  certifying  officer  must  appear, 
see  Kmeric  v.  Elvarado,  00  Cal.  444. 

The  fact  that  the  acknowledgment 
was  made  ought  to  be  stated:  Bryan  v. 
Ramirez.  8  Cal.  461;  Henderson  v.  Grewell, 
8  Cal.  561;  Stanton  v.  Button,  2  Conn.  527; 
Short  y.  Coulee,  28  111.  219;  Dewey  v.  Cam- 
pan,  4  Mich.  565;  Cabell  v.  Grubbs,  48  Mo. 
353;  and  see  the  note  to  Livingston  v.  Ket- 
telle,  41  Am.  Dec.  177. 

Sig^ning  and  sealing.— The  signature, 
followed  by  the  name  of  the  office  and  the 
seal  of  the  certifying  officer,  when  required 
by  the  laws  of  the  country  where  the  ac- 
knowledgment is  taken,  must  be  affixed  to 
the  certificate:  See  sec.  1193,  post;  Proffatt 
on  Notaries,  sec.  38;  Hastings  v.  Vaughn, 
5  Gal.  315;  Little  v.  Dodge.  32  Ark.  463; 
Ballard  v.  Perry,  28  Tex.  347;  Buell  v.  Ir- 
win, 24  Mich.  145;  Texas  Land  Co.  v.  Will- 
iams, 51  Tex.  51.  Unless  required  by  ex- 
press statute,  the  seal  is  not  essential  to  the 
validity  of  even  a  notary  or  commissioner 
of  deeds:  Powers  v.  Bryant,  7  Port.  9;  Har- 
rison V.  Simons,  55  Ala.  510;  Irving  v. 
Brownell,  11  111.  402;  Thompson  v.  Robert- 
son, 9  B.  Mon.  383;  Thompson  v.  Morgan,  6 
Minn.  292.  A  certificate  executed  by  a 
deputy  clerk,  with  the  seal  of  the  court  af- 
fixed is  good:  Touchard  v.  Crow,  20  Cal.  150. 
As  to  the  sufficiency  of  a  certificate  over  a 
private  seal,  see  Stark  v.  Barrett.  15  Cal. 
361;  Fogarty  v.  Sawyer.  23  Cal.  570. 

Acknowledgment  of  deeds,  when  fa- 
tally defective  and  when  not.— For  a 
careful  consideration  of  the  questions  sug- 
gested by  this  subject,  including  those 
touched  upon  above  and  many  others,  see 
the  note  to  Livingston  v.  Kettelle,  41  Am. 
Dec.  168.  As  to  efitect  of  delay  in  certificate, 
8ee  Grant  v.  Oliver,  91  Cal.  158,  163. 

Correcting  certificate:  See  sec.  1202, 
post,  and  note. 


1186.  Acknowledgment  by  married  women. 

[Section  1186  was  repealed  by  act  approved  Llarch  19,  1891;  Stats.  1891,  p. 
137.] 
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1187.  Same. 

Sec.  1187.  A  conveyance  by  a  married  woman  has  the  same  effect  as  if  she 
were  unmarried,  and  may  be  acknowledged  in  the  same  manner.  [Amendment, 
approved  March  19,  1891;  Stats.  1891,  p.  137;  in  effect  July  1,  1891.] 


Conveyance  by  married  woman  prior 
to  amendment  of  1801. — ^A  married 
woman  may  convey  her  separate  prop- 
erty without  her  husband's  consent:  Sec. 
162,  aute.  But  no  estate  in  her  real 
property  passes  unless  the  grant  is  executed 
in  the  manner  prescribed  by  sections  1186 
"and  1101:  See  sec.  1093.  The  disabilities  of 
a  married  woman  existing  at  common  law 
are  so  far  removed  that  she  n^ay  do  such 
acts  as  the  law  allows,  but  only  in  the  man- 
ner directed  by  the  law.  The  acknowledg- 
ment of  an  instrument  conveying  her  realty 
is  made  by  the  code  aa  essential  element 
of  the  conveyance,  and  must  be  in  the  man- 
ner regulated  by  the  code.  There  is  but  one 
mode  by  which  a  married  woman  can  con- 
vey her  separate  estate,  and  that  is  pre- 
scribed by  statute:  Leonis  v.  Laszarovich, 
65  Cal.  52. 

If  the  certificate  of  acknowledgment  is  in- 
sufficient, the  conveyance  is  absolutely  void: 
Leonis  v.  Lazzarovich,  55  Gal.  52;  Smith  v. 
Green,  31  Cal.  477;  Landers  v.  Bolton.  2G 
Cal.  393;  Terry  v.  Hammond,  47  Cal.  32; 
McLeran  v.  Bolton,  43  Cal.  467;  Ewald  v. 
Corbett,  32  Cal.  408;  Maclay  v.  Love,  25 
Cal.  374;  85  Am.  Dec.  133;  Camden  v.  Vaile, 
23  Cal.  633;  Morrison  v.  Wilson,  13  Cal. 
408;  73  Am.  Dec.  503;  Bollinger  v.  Manning, 
70  Cal.  7.  This  is  not  the  law  under  the 
code.  The  certificate  of  acknowledgment  is 
now  not  an  essential  part  of  a  married  wo- 
man's conveyance:  Wedel  v.  Herman,  50 
Cal.  507,  and  Banbury  v.  Arnold.  01  Cal. 
e06,  where  the  matter  is  fully  discussed; 
but  it  will  be  presumed,  until  corrected,  to 
accord  with  the  facts  necessary  for  a  suffi- 
cient acknowledgment:  Danglarde  ▼.  Elias, 
80  Cal.  65.  It  cannot,  for  example,  be  im- 
peached by  evidence  that  it  was  taken  by 
the  notary  through  a  telephone:  Banning  t. 
Banning,  80  Cal.  271. 

An  important  decision  was  rendered  in 
Reis  V.  Lawrence,  6:1  Cal.  120,  40  Am.  Rep. 
83,  turning  upon  the  validity  of  a  convey- 
ance by  a  woman  whose  certificate  of  ac- 
knowledgment was  not  in  the  form  required 
in  the  case  of  married  women.  The  woman 
had  been  married,  had  sought  to  obtain,  and 
did  obtain,  a  decree  of  divorce  prior  to  the 
execution  of  the  instrument  in  question, 
which  decree  proved  to  be  void.  The  wo- 
man, at  the  time  she  executed  the  instru- 
ment, believed  herself  to  be  divorced,  so 
represented  generally,  and  assumed  her 
maiden  name.  As  such  feme  sole  she  exe- 
cuted the  instrument  in  controversy,  and 
the  court  held  that  she  was  bound  thereby. 
The  particular  objection  to  the  certificate 
was  that  it  did  not  recite  that  she  was  ex- 
amined "without  the  hearing  of  the  hus- 
band." But  the  court  replied  that  the  rea- 
son for  such  requirement  was  wanting  in 
the  case  before  them,  as  it  appeared  from 


the  petition  in  the  divorce  proceedings  that 
the  parties  had  been  living  apart  for  sev- 
eral months  prior  to  the  acknowledgment. 
Two  of  the  justices,  McKee  and  Thornton. 
JJ.,  dissented.  Following  the  authority  of 
Reis  V.  Lawrence,  63  Cal.  120,  40  Am.  Rep. 
83,  the  subsequent  donee  of  a  married 
woman  was  held  to  be  estopped  by  her  ac- 
knowledgment as  a  single  woman  of  her 
deed,  accompanied  by  her  fraudulent  repre- 
sentations that  she  was  a  single  woman,  in 
Ramboz  v.  Stowell,  103  Cal.  588. 

The  rule  applicable  to  certificates  of  ac- 
knowledgmetit  by  a  married  woman  does 
not  apply  to  acknowledgment  of  release  of 
liability  for  breach  of  promise  of  marriage: 
See  Code  Civ.  Proc.sec.  1^18;  Moore  v.  Hop- 
kins, 83  Cal.  270;  17  Am.  St.  Rep.  248. 
The  statutory  requirements  apply  to  all 
married  women,  whether  living  apart  from 
their  husbands  or  not:  Danglarde  t.  Ellas, 
80  Cal.  65. 

ICarried  woman,  certificate  of  acknowl- 
edgment of  conveyance  by:  See  56  Am.  Dec 
444,  note. 

Power  of  married  women  to  execute 
contracts:  See  00  Am.  Dec.  610,  note. 
.    Conveyance  «of  infant  feme  covert:  See 
18  Am.  St.  Rep.  582-566,  note. 

Beformation  of  married  woman's 
deed:  See  51  Am.  Rep.  458-462,  note;  65 
Am.  St.  Rep.  511-514,  note. 

Married  women's  estoppel:  See  the  dis- 
cussion in  the  dissenting  opinion  of  Judge 
McKee  in  Reis  v.  Lawrence,  63  Cal.  122^: 
40  Am.  Rep.  83;  Morrison  v.  Wilson,  13  Cal. 
408;  73  Am.  Dec.  503;  Hand  v.  Hand,  68 
Cal.  136;  58  Am.  Rep.  5;  Bigelow  on  Es- 
toppel, 277,  510.  **The  tendency  of  modern 
authority,  however,  is  strongly  toward  the 
enforcement  of  the  [equitable]  estoppel 
against  married  women  as  against  persons 
sui  juris,  with  little  or  no  limitation  on  ac- 
count of  their  disability.  This  is  plainly  so 
in  states  where  the  legislation  has  freed 
their  property  from  all  interest  or  control 
of  their  husbands,  and  has  clothed  them 
with  partial  or  complete  capacity  to  deal 
with  it  as  though  they  were  single":  2  Pom- 
eroy's  Equity  Jurisprudence,  sec.  814. 

An  acknowledgment  is  not  avoided  by 
the  fact  that  the  promises  which  induced 
the  wife  to  make  it  were  not  fulfilled: 
Connecticut  L.  Ins.  Co.  v.  McCormick,  45 
Cal.  580;  nor  as  against  bona  fide  purchasers 
by  the  mistaken  belief  of  the  wife  as  to  the 
nature  of  the  instrument,  where  she  had  au 
opportunity  for  examination;  a  deed  so  ex- 
ecuted may  l)e  voidable  for  fraud,  but  is  not 
void:  Blaisdell  v.  Leach,  101  Cal.  405. 

The  Statute  of  1855,  page  12,  concerning 
the  conveyance  of  the  separate  estate  of  a 
woman  whose  husband  is  a  nonresident,  is 
explained  in  Salmon  v.  Wilson,  41  Cal.  505. 


338 


Title  IV,  Chap.  IV.] 


Eecobding  Transfers. 


§§  1188-1190 


1188.  Certificate  to  be  indorsed  on  acknowledgment. 

Sec.  1188.  An  oflaeer  taking  the  acknowledgment  of  an  instrument  must 
indorse  thereon,  or  attach  thereto,  a  certificate  substantially  in  the  forms  here- 
inafter prescribed.  [Amendment,  approved  March  30,  1874;  Amendments, 
1873-74,  227;  took  effect  July  1,  1874.] 


Proof  of  ofQcial  character.— The  certifi- 
cate is  prima  facie  evideDce  of  the  official 
character  of  the  person  who  gives  it:  Mott 
T.  Smith,  16  Cal.  533;  see  Code  Qv.  Proc. 
sec.  1963;  Carpenter  r.  Dexter,  8  Wall.  513; 
Thompson  V.  Morgan,  6  Minn.  292;  Harding 
T.  Curtis,  45  111.  252;  Thnrman  v.  Cameron, 
24  Wend.  87.    Where  the  certificate  is  ta- 


ken without  the  state  by  a  commissioner  ap- 
pointed by  the  governor  thereof,  the  seal 
of  the  commissioner  is  sufficient  proof  of  his 
authority:  Smith  v.  Van  Gilder,  £6  Ark. 
527;  Vance  v.  Schuyler,  1  Gilm.  160;  Thomp- 
son V.  Schuyler,  2  Gilm.  271;  Irving  v. 
Brownell,  11  Gilm.  402. 
See  post,  sec.  1193. 


il89.  General  form  of  certificate. 

Sec.  1189.     llie  certificate  of  acknowledgment,  unless  it  is  otherwise  in  this 
article  provided,  must  be  substantially  in  the  following  form: 


"'State  of 


County  of 

*'0n  this  — : —  day  of 


88. 


-,  in  the  year 


-,  before  me  (here  insert  name  and 
— ,  known  to  me  (or  proved  to  me 


quality  of  the  officer),  personally  appeared  — 

on  the  oath  of -)  to  be  the  person  whose  name  is  subscribed  to  the  within 

instrument,  and  acknowledged  to  me  that  he  (she  or  they)  executed  the  same.** 

Provided,  however,  that  any  acknowledgment  taken  without  this  state  in 
accordance  with  the  laws  of  the  place  where  the  acknowledgment  is  made,  shall 
be  sufficient  in  this  state;. and  provided  further,  that  the  certificate  of  the  clerk 
of  a  court  of  record  of  the  county  or  district  where  such  acknowledgment  is  taken, 
that  the  officer  certifying  to  the  same  is  authorized  by  law  so  to  do,  and  that 
the  signature  of  the  said  officer  to  such  certificate  is  his  true  and  genuine  signa- 
ture, and  that  such  acknowledgment  is  taken  in  accordance  with  the  laws  of  the 
place  where  the  same  is  made,  shall  be  prima  facie  evidence  of  the  facts  stated 
in  the  certificate  of  said  clerk. 


For  sufficient  certificate  of  acknowledg- 
ment of  a  declaration  of  homestead,  omit- 
ting the  words  "whose  name  is  subscribed 
to  the  within  instrument,"  see  Southwick  v. 
Davis,  78  Cal.  504. 


Acknowledgement  of  conveyance,  when 
defective:  See  83  Am.  Dec.  180,  181,  note. 
Whether  acknowledgment  may  be  impeach- 
ed: See  26  Am.  Rep.  309-311,  note. 


1190.  Form  of  acknowledgment  by  corporation. 

Sec.  1190.    The  certificate  of  acknowledgment  of  an  instrument  executed  by 
a  corporation  must  be  substantially  in  the  following  form: 


iC 


state  of 


4 


ss. 


-,  in  the  year ,  before  me  (here  insert  the  name 


County  of '— 

"On  this  — ' —  day  of 

and  quality  of  the  oflBcer),  personally  appeared ,  known  to  me  (or  proved  to 

me  on  the  oath  of )  to  be  the  person  (or  officer)  who  executed  the  within  in- 
strument on  behalf  of  the  corporation  therein  named^  and  acknowledged  to  me 
that  such  corporation  executed  the  same."  [Commissioners^  Amendment^  ap- 
proved March  16, 1901;  took  effect  July  1,  1901.] 

839 


§§  1191-1196  Civil  Code.  [Div.  II,  Part  IV, 

1191.  Form  of  certiflcate  of  acknowledgment  by  married  women. 

[Section  1191  was  repealed  March  19,  1891;  Stats.  1891,  p.  137;  in  effect 
July  1,  1891.] 

1192.  Form  of  certiflcate  of  acknowledgment  by  attorney  in  fact. 

Sec.  1192,    The  certificate  of  acknowledgment  by  an  attorney  in  fact  must 
be  substantially  in  the  following  form: 


State  of 


County  of 


..[«': 


On  this day  of  • ^  in  the  year y  before  me  [here  insert  the  name 

and  quality  of  the  oflBcer],  personally  appeared ^  known  to  me  [or  proved  to 

me  on  the  oath  of  • ]  to  be  the  person  whose  name  is  subscribed  to  the  within 

instrument  as  the  attorney  in  fact  of ^  and  acknowledged. to  me  that  he 

subscribed  the  name  of thereto  as  principal,  and  his  own  name  as  attorney 

in  fact. 

Attorney  in  fact,  whether  must  sign  own  name  in  addition  to  that  of  principal:  See 
52  Am;  Dec.  775-777,  note. 

1193.  Officers  must  affix  their  lignatnres. 

Sec.  1193.  Officers  taking  and  certifying  acknowledgments  or  proof  of  in- 
struments for  record,  must  authenticate  their  certificates  by  affixing  thereto  their 
signatures,  also  their  seals  of  olHoey  if  by  the  laws  of  the  state  or  country  where 
the  acknowledgment  or  proof  is  taken^  or  by  authority  of  which  they  are  acting, 
they  are  required  to  have  official  seals.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

See  the  notes  to  previous  sections  of  this  article;  and  note  to  liviugBton  y.  Kettelle, 
41  Am.  Dec.  170,  173. 

1194.  Certificate  of  authority  of  justices  in  certain  cases. 

Sec.  1194.  The  certificate  of  proof  or  acknowledgment,  if  made  before  a  jus- 
tice of  the  peace,  when  used  in  any  county  other  than  that  in  which  he  resides, 
must  be  accompanied  by  a  certificate  under' the  hand  and  seal  of  the  clerk  of 
the  county  in  which  the  justice  resides,  setting  forth  that  such  justice,  at  the 
time  of  taking  such  proof  or  acknowledgment,  was  authorized  to  take  the  same, 
and  that  the  clerk  is  acquainted  with  his  handwriting,  and  believes  that  the 
signature  to  the  original  certificate  is  genuine. 

1196.  Proof  of  execution,  how  made. 

Sec.  1195.  Proof  of  the  execution  of  an  instrument,  when  not  acknowledged, 
may  be  made  either: 

1.  By  the  party  executing  it,  or  either  of  them;  or, 

2.  By  a  subscribing  witness;  or, 

3.  By  other  witnesses,  in  cases  mentioned  in  section  eleven  hundred  and 
ninety-eight. 

1196.  Witness  must  be  personally  known  to  officer. 

Sec.  1196.  If  by  a  subscribing  witness,  such  witness  must  be  personally  known 
to  the  officer  taking  the  proof  to  be  the  person  whose  name  is  subscribed  to  the 
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instrument  as  a  witness^  or  miifit  be  proved  to  be  such  by  the  oath  of  a  credible 
witness. 

1197.  Witness  must  prove  virhat. 

Sec.  1197.  The  subscribing  witness  must  prove  that  the  person  whose  name 
is  subscribed  to  the  instrument  as  a  party  is  the  person  described  in  it,  and  that 
such  person  executed  it,  and  that  the  witness  subscribed  his  name  thereto  as  a 
witness. 

1198.  Handwriting  may  be  proved,  when. 

Sec.  1198.  The  execution  of  an  instrument  may  be  established  by  proof  of 
the  handwriting  of  the  party  and  of  a  subscribing  witness,  if  there  is  one,  in 
the  following  cases: 

1.  When  the  parties  and  all  the  subscribing  witnesses  are  dead;  or, 

2.  When  the  parties  and  all  the  subscribing  witnesses  are  nonresidents  of 
the  state;  or, 

3.  When  the  place  of  their  residence  is  unknown  to  the  party  desiring  the 
proof,  and  cannot  be  ascertained  by  the  exercise  of  due  diligence;  or, 

4.  When  the  subscribing  witness  conceals  himself,  or  cannot  be  found  by  the 
officer  by  the  exercise  of  due  diligence  in  attempting  to  serve  the  subpoena  or 
attachment;  or, 

5.  In  case  of  the  continued  failure  or  refusal  of  the  witness  to  testify,  for  the 
space  of  one  hour,  after  his  appearance. 

1199.  Evidence  of  handwriting  must  prove  what. 

Sec.  1199.  The  evidence  taken  xmder  the  preceding  section  must  satisfac- 
torily prove  to  the  oflBcer  the  following  facts: 

1.  The  existence  of  one  or  more  of  the  conditions  mentioned  therein;  and, 

2.  That  the  witness  testifying  knew  the  person  whose  name  purports  to  be 
subscribed  to  the  instrument  as  a  party,  and  is  well  acquainted  with  his  signa- 
ture, and  that  it  is  genuine;  and, 

3.  That  the  witness  testifying  personally  knew  the  person  who  subscribed  the 
instrument  ae  a  witness,  and  is  weU  acquainted  with  his  signature,  and  that  it 
is  genuine;  and, 

4.  The  place  of  residence  of  the  witness.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  227;  took  effect  July  1,  1874.] 

ProTing  handwriting,  generaUy:,See  Code  Civ.  Proc.,  sees.  1316,  1943-1946. 

1200.  Certificate  of  proof. 

Sec.  1200.  An  oflScer  taking  proof  of  the  execution  of  any  instrument  must, 
in  his  certificate  indorsed  thereon  or  attached  thereto,  set  forth  all  the  matters 
required  by  law  to  be  done  or  known  by  him,  or  proved  before  him  on  the  pro- 
ceeding, together  with  the  names  of  all  the  witnesses  examined  before  him,  their 
places  of  residence  respectively,  and  the  substance  of  their  testimony. 

Officer's  certificate,  and  effect  of  compli-  his  signature,  and  the  officer  adds  the  nsual 

ance  with  the  prescribed  forms:    See    the  jurat  to  an  affidavit,  such  additions  do  not 

notes  to  preceding  sections  of  this  article.  vitiate  the  certificate,  if  without    them  it 

*'Ko  particular  form  is  necessary.    If  to  a  shows  a  snbstan^al    compliance    with    the 

certificate  of  proof  by  a  subscribiag  witness  statute:  Whitney  v.  Arnold,  10  Cal.  531": 

of  the  execution  of  a  deed  the  witness  adds  Commissioners'  note. 
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1201.  Officers  antliorized  to  do  certain  things. 

Sec.  1201.  Officers  authorized  to  take  the  proof  of  instruments  are  authorized 
in  such  proceedings: 

1.  To  administer  oaths  or  affirmations,  as  prescribed  in  section  twenty  hun- 
dred and  ninety- three,  Code  of  Civil  Procedure; 

2.  To  employ  and  swear  interpreters; 

3.  To  issue  subpoena,  as  prescribed  in  section  nineteen  hundred  and  eighty- 
six,  Code  of  Civil  Procedure; 

4.  To  punish  for  contempt,  as  prescribed  in  sections  nineteen  hundred  and 
ninety-one,  nineteen  hundred  and  ninety-three,  nineteen  hundred  and  ninety- 
four.  Code  of  Civil  Procedure. 

The  civil  damages  and  forfeiture  to  the  party  aggrieved  are  prescribed  in  sec- 
tion nineteen  hundred  and  ninety-two.  Code  of  Civil  Procedure. 

1202.  When  instrument  improperly  certified,  party  may  liave  acftion  to  correct 
error.  ( 

Sec.  1202.  When  the  acknowledgment  or  proof  of  the  execution  of  an  instru- 
ment is  properly  made,  but  defectively  certified,  any  party  interested  may  have 
an  action  in  the  superior  court  to  obtain  a  judgment  correcting  the  certificate. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

Correcting  defective  certiflcates.—As  to 
the  officer's  right  to  amend  his  certificate, 
see  Martindale  on  Ck)nyeyauciug,  sec.  261; 
Liyingstou  v.  Kettelle,  41  Am.  I>bc.  164,  in 
note;  Wedel  v.  Herman,  59  Cal.  507.  Parol 
evidence  to  support  or  impeach  acknowledg- 
ment: Smith  Y.  Ward,  1  Am.  Dec.  81,  and 
note. 

Married  woman's  defective  certificate 
could  not  be  corrected  prior  to  the  code: 
Selover  v.  American-Russian  Com.  Co.,  7 
Cal.  266;  Barrett  t.  Tewksbury,  9  Cal.  13; 
Judson  V.  Porter,  53  Cal.  482.  Nor  after 
the^pde  can  a  defective  certificate  of  ac- 

<mle 


corrected:  Judson  v.  Porter,  53  Cal.  482.  As 
to  the  power  of  a  court  of  equity  to  perfect 
a  defectively  acknowledged  conveyance  by 
a  married  woman,  see  the  note  to  Tleman 
v.  Poor,  19  Am.  Dec.  230.  Equity  wiU  not 
reform  the  imperfect  deed  of  a  married 
woman:  Leouis  y.  Lazzarovich,  55  Cal.  52. 
But  in  Wedel  v.  Herman,  59  Cal.  507,  this 
case  was  explained,  and  it  was  there  deter- 
mined that  a  defective  certificate  of  acknowl- 
edgment by  a  married  woman  might  be  re- 
formed in  equity;  that  under  the  code  a 
feme  covert's  ''certificate  of  acknowledg- 
ment is  not  an  essential  part  of  her  convey- 


kndwiedgment,  executed  before  the  code,  be      ance.*' 

1203.  Action  to  obtain  judgment  of  proof  of  an  instrument. 

Sec.  1203.  Any  person  interested  under  an  instrument  entitled  to  be  proved 
for  record,  may  institute  an  action  in  the  superior  court  against  the  proper 
parties  to  obtain  a  judgment  proving  such  instrument.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

1204.  Effect  of  judgment  in  such  action. 

Sec.  1204.  A  certified  copy  of  the  judgment  in  a  proceeding  instituted  under 
either  of  the  two  preceding  sections,  showing  the  proof  of  the  instrument,  and 
attached  thereto,  entitles  such  instrument  to  record,  with  like  effect  as  if  ac- 
knowledged. 

1206.  Conveyances  heretofore  made  to  be  governed  by  then  existing  laws. 

Sec.  1205.  The  legality  of  the  execution,  acknowledgment,  proof,  form,  or 
record  of  any  conveyance  or  other  instrument  made  before  this  code  goes  into 
effect,  executed,  acknowledged,  proved,  or  recorded  is  not  affected  by  anything 
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contained  in  this  chapter,  but  depends  for  its  validity  and  legality  upon  the 
laws  in  force  when  the  act  was  performed. 

"By  its  terms  this  section  provides  that  chapter)  can  have  no  application  to  sections 

the  lesrality  of  the  execution  of    an  instru-  1202  and  1208,  unless  its  effect  is  to  pro- 

ment  made  before  the  code  shall  not  be  af-  hibit  any  proceeding  under  those  sections  to 

fected  by  anything    contained    in  sections  make  good  a  defective   execution   of  an  lu- 

1262  and  1203,  but  must  depend  upon  the  strument  attempted  prior  to  the  code.    The 

laws  in  force  when  the  act  was  performed,  expressions  *the  legality  is  not  affected,*  and 

It  is  impossible  to  construe  this  section  but  *the  legality  depends  upon  the  laws  then  in 

as  declaring   that  no  part   0/   the   chapter  force,*  are  very  broad  when  applied  to  the 

should  be  held  proprio  vigore  to  validate  an  execution  of    an  instrument**:    McKiustry, 

execution  invalid  when  it  was    attempted;  J.,  on  behalf   of  the   court,  in    Judson    v. 

and  section  1205  (which  refers  to  the  whole  Porter,  53  Cal.  482. 

1206.  Becordingy  and  as  evidence,  to  be  governed  by  then  existing  laws. 
Sec.  1206.    All  conveyances  of  real  property  made  before  this  code  goes  into 

effect^  and  acknowledged  or  proved  according  to  the  laws  in  force  at  the  time 
of  snch  making  and  acknowledgment  or  proof,  have  the  same  force  as  evidence, 
and  may  be  recorded  in  the  same  manner  and  with  the  like  effect  as  convey- 
ances executed  and  acknowledged  in  pursuance  of  this  chapter. 

1207.  Becord  as  notice — Certified  copies  as  evidence. 

Sec.  1207.  Any  instrument  affecting  real  property,  which  was,  previous  to 
the  first  day  of  January,  one  thousand  eight  hundred  and  ninety-seven,  copied 
into  the  proper  book  of  record,  kept  in  the  office  of  any  county  recorder,  imparts, 
after  that  date,  notice  of  its  contents  to  subsequent  purchasers  and  encum- 
brancers, notwithstanding  any  defect,  omission,  or  informality  in  the  execution 
of  the  instrument,  or  in  the  certificate  of  acknowledgment  thereof,  or  the  ab- 
sence of  any  such  certificate;  but  nothing  herein  affects  the  rights  of  purchasers 
or  encumbrancers  previous  to  that  date.  Duly  certified  copies  of  the  record  of 
any  snch  instrument  may  be  read  in  evidence  with  like  effect  as  copies  of  an 
instrument  duly  acknowledged  and  recorded;  provided,  when  such  copying 
in  the  proper  book  of  record  occurred  within  fifteen  years  prior  to  the  trial  of 
the  action,  it  is  first  shown  that  the  original  instrument  was  genuine.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Certified  copies  of  records  need  not  tran-     certificate  redtiug  the  affixing  of   the  seal: 
scribe  the  seal  to  the  acknowledgment,  the      Jones  v.  Martin,  16  Cal.  105. 


ARTICLE  IV. 

EFFECT  OF  EECORDING,  OR  THE  WANT  THEREOF. 

8ec.  1213.  Record,  where  and  to  whom  notice. 

Sec.  1214.  Couyteyances  to  be  recorded,  or  are  Toid,  etc. 

Sec.  1215.  Gonveyance  defined. 

Sec.  1210:  Powers  of  attorney,  how  revoked. 

Sec  1217.  Unrecorded  instrument  T^lid  between  the  parties. 

Sec.  1218.  Recording  certified  copy  of  recorded  instruments. 

1213.  Becord,  where  and  to  whom  notice. 

Sec.  1213.  Every  conveyance  of  real  property,  acknowledged  or  proved,  and 
certified,  and  recorded,  as  prescribed  by  law,  from  the  time  it  is  filed  with  the 
recorder  for  record,  is  confftructive  notice  of  the  contents  thereof  to  subsequent 

343 


§1214 


Civil  Code. 


[Div.  II,  Part  IV, 


purchasers  and  mortgagees;  and  a  certified  copy  of  any  such  recorded  conyey- 
ance  may  be  recorded  in  any  other  county,  and  when  so  recorded  the  record  there- 
of shall  have  the  same  force  and  effect  as  though  it  was  of  the  original  conyeyance. 
[Amendment,  approved  March  3,  1897;  Stats.  1897,  p.  69;  took  effect  imme- 
diately.] 


"The  proTisioDS  of  the  various  statutes 
couceruing  conveyances  which  relate  to  the 
effect  as  evidence  of  instruments  acknowl- 
edged or  recorded,  have  been  placed  and 
may  be  found  in  the  fourth  part  of  the 
Code  of  Civil  Procedure":  Commissioners' 
note. 

BecordizLg  dates  from  time  of  deposit: 
See  ante,  sec.  1170,  and  note. 

Becording  mortgages:  See  post,  section 
2937,  which  section  must  give  way  to  the 
sections  of  this  article  where  conflict  arises 


as  to  priority  of  records  of  mortgages:  Odd 
Fellows'  Sav.  Bank  v.  Bauton,  46  Cal.  603. 

If  after  a  deed  is  filed  for  record,  and  be- 
fore it  is  recorded,  it  is  withdrawn  from  the 
recorder's  office  by  the  grantee,  and  kept 
from  the  office  for  some  time  and  is  then 
returned,  the  law  making  a  recorded  deed 
constructive  notice  is  suspended  while  the 
deed  is  withdrawn:  Lawton  v.  Gordon,  37 
Cal.  202. 

See  ante,  note  to  section  1168,  as  to  object 
and  general  effect  of  recording  a  convey- 
ance of  real  property. 


1214;  Conveyances  to  be  recorded,  or  are  void,  etc. 

Sec.  1214.  Every  conveyance  of  real  property,  other  than  a  lease  for  a  term 
not  exceeding  one  year,  is  void  as  against  any  subsequent  purchaser  or  mort- 
gagee of  the  same  property,  or  any  part  thereof,  in  good  faith  and  for  a  valuable 
consideration,  whose  conveyance  is  first  duly  recorded,  and  as  against  any  judg- 
ment affecting  the  title,  unless  such  conveyance  shall  have  been  duly  recorded 
prior  to  the  record  of  notice  of  action.  [Amendment,  approved  March  12,  1895; 
Stats.  1895,  p.  50;  in  effect  sixty  days  from  March  12,  1895.] 


Unrecorded  mortgage.— A  mortgage, 
though  unrecorded,  is  valid  as  to  all  per- 
sons, except  subsequent  purchasers  and 
mortgagees  for  value  and  in  good  faith 
whose  conveyance  is  first  duly  recorded: 
Farmers'  Ex.  Bank  v.  Purdy,  130  Cal.  455. 

Unrecorded  deed,  wlien  void.— An  un- 
recorded deed  is  valid  as  to  the  parties  and 
persons  having  notice:  Sec.  1217,  infra;  but 
as  to  subsequent  purchasers  or  mortgagees 
of  the  character  specified  above,  whose  con- 
veyances are  first  recorded,  it  is  void.  This 
principle  applies  broadly  to  '^conveyances," 
as  defined  in  section  1215,  infra.  See,  gen- 
erally, the  note  to  sec.  1158.  Section  1214 
applies  only  to  the  parties  mentioned;  as  to 
a  creditor,  an  unrecorded  deed  is  valid: 
Plant  V.  Smythe,  45  Cal.  161;  Hoag  v.  How- 
ard, 55  Cal.  564.  It  is  not  void  against  an 
attaching  creditor:  Bank  of  Ukiah  v.  Peta- 
luma  Bank,  100  Cal.  590.  It  is  not  void  as 
against  a  prior  record  of  lis  pendens  in  an 
action  to  enforce  a  trust  against  the  gran- 
tee of  the  deed:  Warnock  v.  Harlow,  96  Cal. 
298.  And  commissioner's  deed  to  benefi- 
ciary of  a  trust,  in  an  action  to  enforce  the 
trust,  does  not  render  the  beneficiary  a  "sub- 
sequent purchaser,"  and  he  cannot,  there- 
fore, claim  priority  over  an  unrecorded  deed 
from  the  trustee  executed  before  filing 
tof  the  lis  pendens  and  recorded  thereaf- 
ter: Warnock  v.  Harlow,  96  Cal.  298. 
As  between  the  parties,  moreover,  all  the 
title  of  the  vendor  passes  to  the  vendee  un- 
affected by  the  nonregistration  of  the  instru- 
ment: Snodgrass  v.  Ricketts,  13  Cal.  369; 


Ricks  V.  Reed,  19  Cal.  561.  A  quitclaim 
deed  will,  if  first  recorded,  prevail  over  a 
prior  unrecorded  bargain  and  sale  deed  from 
the  grantor  to  another:  Graff  v.  Middleton, 
43  Cal.  341;  Frey  v.  Clifford,  44  Cal.  335; 
fled  contra.  Qark  v.  McElvy,  11  C«l.  160. 
and  note  to  Johnson  v.  Tool,  25  Am.  Dec 
164. 

Acknowledgment  of  oonTeyanoe:    See 
41  Am.  Dec.  168-184,  note. 

Intent  to  defraud  purchasers  avoids 
deed:  See  sec.  1227,  post. 

When  purchaser  deemed  to  have  no- 
tice: See  sec.  1217,  post,  and  note. 

Bona  flde  purchasers,  who  are:  See, 
also,  sec.  856,  note.  The  rule  is  fundamental 
and  infiexible  that  a  court  of  equity  will 
not  allow  a  purchaser  in  good  faith  and  for 
value,  and  without  notice  of  fraud,  to  be 
assailed.  A  court  of  equity  acts  only  on  the 
conscience  of  the  party;  and,  if  he  has  done 
nothing  that  taints  it,  no  demand  can  attach 
upon  it  so  as  to  give  jurisdiction:  Schults 
V.  McLean.  93  Cal.  329,  356.  To  entitle 
party  to  protection  as  bona  fide  purchaser 
he  must  aver  and  prove  the, possession  of 
his  grantor,  the  purchase  of  the  premises, 
and  the  payment  of  the  purchase  money  in 
good  faith  and  without  notice,  actual  or 
constructive,  prior  to  and  down  to  the  time 
of  its  payment:  Eversdon  v.  Mayhew,  65 
Cal.  163,  167;  Wilhoit  v.  Lyons,  98  Cal.  409 
(burden  of  proof  on  the  second  purchaser); 
Davis  T.  Ward,  109  Oal.  186^  189;  50  Am. 
St.  Rep.  29  (burden  of  proof  as  to  pajrmeut 
of  purchase  money  before   notice);    County 
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Bank  of  San  I/uis  Obispo  T.  Fox.  119  Cal. 
61.  To  make  one  a  purchaser  in  good  faith 
and  for  valae  entitled  to  the  protection 
^vrhich  the  abore  section  affords,  one  of  the 
first  essentials  is  that  he  should  have  paid 
Talue.  He  must  show  affirmatively  ^at  he 
has  parted  with  a  raluable  consideration: 
Colton  V.  Seavey,  22  Cal.  490;  Long  v.  Dol- 
larhide,  24  Cal.  218;  Wallace  v.  Moody,  26 
Cal.  387;  Frey  v.  Qifford,  44  Cal.  335; 
County  Bank  of  San  Luis  Obispo  v.  Fox, 
119  Cal.  61.  The  fact  must  appear  afflrma- 
tiyely  in  the  findings:  Landers  y.  Bolton,  26 
Cal.  393.  The  purchaser  must  actually 
have  paid  over  the  money  before  receiving 
notice  of  the  unrecorded  conveyance:  Jew- 
ett  V.  Palmer,  7  Johns.  Ch.  65;  11  Am.  Dec. 
401;  Union  Canal  Co.  v.  Young,  80  Am.  Dec.  . 
212.  He  must  not  only  not  have  notice  of  the 
prior  title  when  he  purchases,  but  when  he 
pays  the  consideration  also:  Blanchard  v. 
Tyler,  12  Mich.  339;  86  Am.  Dec.  67;  Ben- 
nett v.  Titheriugton,  6  Bush,  192;  Paul  v. 
Faulton,  25  Mo.  156.  See,  also,  Combination 
Land  Co.  v.  Morgan,  95  Cal.  5^;  Bank  of 
Ukiah  V.  Gibson,  109  Cal.  197,  200.  When 
only  a  part  of  the  purchase  money  is  paid 
before  notice,  the  purchaser  is  protected 
only  to  the  extent  of  the  payment  so  made: 
Davis  V.  Ward,  109  Cal.  186,  191;  50  Am. 
St.  Bep.  29;  citing  Pomeroy's  Equity  Juris- 
prudence, sec.  750. 

That  cancellation  of  a  pre-existing  debt  is 
a  valuable  consideration,  see  Foorman  v. 
Wallace,  75  Ca^I.  552;  Schluter  v.  Harvey, 
65  Cal.  158. 

See,  also,  Davis  v.  Ward.  109  Cal.  186- 
191;  50  Am.  St.  Rep.  29;  citing  Pomeroy's 
Equity.  Jurisprudence,  sec.  751  (mortgage  to 
aecure  notes  for  part  of  the  payment,  as- 
signed to  bank;  notes  operate  as  payment, 
and  both  the  purchaser  and  the  bank  are 
protected). 

The  next  essential  is  that  the  party  claim- 
ing to  be  a  bona  fide  purchaser  should  have 

1215.  ConTeyanoe  defined. 

Sec.  1215.  The  term  "conveyance/*  as  used  in  sections  twelve  hundred  and 
thirteen  and  twelve  hundred  and  fourteen,  embraces  every  instrument  in  writ- 
ing by  which  any  estate  or  interest  in  real  property  is  created,  aliened,  mort- 
gaged, or  encumbered,  or  by  which  the  title  toiiny  real  property  may  be  affected, 

except  wills. 

house  at  the  termination  of  the  lease,  and 
to  renew  the  lease  at  the  expiration  of  the 
term  for  a  like  period,  is  a  '^conveyance  of 
real  property":  Commercial  Bank  v.  Pritch- 
ard,  126  Cal.  600. 

A  notice  of  lis  pendens  is  not  a  convey- 
ance: Wamock  v.  Harlow,  96  Cal.  298;  31 
Am.  St.  Rep.  209;  nor  an  "instrument," 
withia  the  meaning  of  section  1217:  War- 
nock  T.  Harlow,  96  Cal.  296;  31  Am.  St. 
Rep.  209. 


taken  without  notice.  For  a  discussion  of 
this  question,  see  the  note  to  section  1217. 
To  entitle  a  second  purchaser  in  good 
faith  and  without  notice  to  take  precedence 
of  a  prior  vendee  whose  conveyance  is  not 
of  record,  it  is  requisite  that  the  second 
deed  should  be  recorded.  Statutes  in  other 
states  contain  similar  provisions:  Rodgers 
V.  Burchard,  34  Tex.  441;  7  Am.  Rep.  283; 
Fallas  V.  Pierce,  30  Wis.  443;  but  see  Gal- 
way  V.  Malchow,  7  Neb.  285;  McPadden  v. 
Worthington,  45  111.  362.  As  between  a 
purchaser  to  whom  a  written  sale  is  made 
prior  to  the  docketing  of  a  judgment  against 
the  grantor  and  the  deed  acknowledged  af- 
terward, and  the  purchaser  at  the  sherifiTs 
sale,  the  former  will  take  precedence  if  his 
deed  is  recorded  before  the  sheriflp's  deed: 
Packard  v.  Johnson,  51  Cal.  545;  Wilcox- 
son  V.  Miller,  49  Cal.  193.  See  Foorman  v. 
Wallace,  76  Cal.  552,  that  a  judgment  cred- 
itor who,  without  notice  of  a  prior  unre- 
corded deed  from  the  judgment  debtor,  pur- 
chases the  land  of  the  latter  at  the  execu- 
tion sale,  is  a  bona  fide  purchaser,  and  if 
his  certificate  of  sale  be  firat  recorded,  is 
entitled  to  priority  over  the  grantee  under 
the  prior  deed,  notwithstanding  the  latter 
deed  is  recorded  before  the  sherifiTs  deed. 
See,  also,  Riley  v.  Martiuelli.  97  Cal.  575; 
33  Am.  St.  Rep.  209  (judgment  creditor  pur- 
chasing at  sale  under  his  judgment  pro- 
tected against  resulting  trust  in  favor  of 
judgment  debtor's  wife).  For  other  cases 
involving  the  doctrine  of  bona  fide  pur- 
chaser, see  San  Francisco  Water  Co.  v.  Pat- 
tee,  86  Cal.  628;  Hyde  v.  Mangan,  88  Cal. 
319,  327.  The  assignee  of  an  equitable  in- 
terest in  land  is  not  protected  by  the  rule 
as  to  bona  fide  purchasers:  Fish  v.  Benson, 
71  Cal.  428;  Randall  v.  Duflf,  79  Cal.  447; 
Calanchini  v.  Branstetter,  96  Cal.  612;  Mil- 
ler V.  Hicken,  92  Cal.  229;  Corcoran  v. 
Merle,  67  Cal.  94. 


"Conveyance."— This  term,  as  used  in 
«ectiou  1213,  includes  mortgages:  Hassey  v. 
Wilke,  55  Cal.  525,  528.  A  lease  of  land  is 
a  conveyance,  though  th^  interest  thereby 
crt^ated  in  the  lessee  ia  limited  to  a  right  to 
receive  the  products  of  the  land:  Garber  v. 
Giauella,  98  Cal.  527. 

A  lease  of  land  for  a  warehouse  site  for 
fivfe  years,  with  the  right  of  either  party  to 
terminate  it  on  thirty  days'  notice,  and  with 
the  right  of  the  lessee  to  remove  the  ware- 

1216.  PoweiB  of  attoTney^  how  revoked. 

Sec.  1216.     No  instrument  containing  a  power  to  convey  or  execute  instru- 
ments affecting  real  property,  which  has  been  recorded,  is  revoked  by  any  act 
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of  the  party  by  whom  it  was  executed,  unless  the  instrumeiit  containing  such 
revocation  is  also  acknowledged  or  proved,  certified  and  recorded,  in  the  same 
office  in  which  the  instrument  containing  the  power  was  recorded. 
Be  vocation   of    power,    what    aooompUshes:  See  47  Am.  Dec  343-348,  note. 

1217.  Unrecorded  instnunent  valid  between  the  parties. 

Sec.  1817.     An  unrecorded  instrument  is  valid  as  between  the  parties  thereto 
and  those  who  have  notice  thereof. 


Who  have  notice.— Where  cue  has  ex- 
press actual  uotice  of  a  prior  unrecorded 
conveyauce,  he  is  bound  thereby,  and  an  at- 
tempted purchase  on  his  part  would  be 
deemed  fraudulent:  Stanley  v.  Green,  12 
Cal.  148;  Galland  v.  Jackman,  26  Gal.  79; 
85  Am.  Dec.  172;  Stevens  v.  Morse,  47  X. 
H.  532;  Den  v.  McKnight,  11  N.  J.  L.  386; 
Smith  V.  Hall,  28  Gal.  304;  Bnrkhalter  v. 
Ector,  25  Ga.  55;  Porter  v.  Sevey,  43  Me. 
519;  Bush  v.  Golden,  17  Conn.  594. 

One  cannot  be  protected  ^as  a  bona  fide 
purchaser,  if  he  had  notice  o*f  the  occupant's 
prior  title  under  an  unrecorded  deed,  and 
the  burden  is  on  him  to  show  want  of  such 
notice.  Possession  of  a  grantee  under  an 
unrecorded  deed  is  notice  of  his  title  to  a 
subsequent  purchaser  of  the  same  yeudor: 
Beattie  ▼.  Crewdson,  124  Gal.  577. 

It  is  upon  the  sufficiency  of  facts  to  charge 
a  person  with  notice  by  implication  that 
the  difficulty  has  been  occasioned.  As  a 
general  rule,  it  may  be  stated  that  whatever 
is  sufficient  to  direct  the  attention  of  a  pur- 
chaser to  the  rights  of  others  and  enable 
him  to  ascertain  them  upon  inquiry,  will  be 
sufficient  to  charge  him  with  notice  of  such 
rights  as  a  prosecution  of  that  inquiry  with 
reasonable  diligence  would  have  elicited: 
See  Montgomery  v.  Keppel,  75  Oal.  128;  7 
Am.  St.  Rep.  125;  Bank  of  Mendocino  v. 
Baker.  82  Cal.  114;  Dreyfus  v.  Hirt,  82  Cal. 
621;  Stockton  Bldg.  etc.  Assn.  v.  Chalmers, 
65  Cal.  93.  Compare  Calanchini  v.  Bran- 
Btetter,  96  Cal.  612,  where  it  appears  that 
failure  to  make  inquiry  is  not  negligence 
on  the  purchaser's  part,  if  inquiry  would 
not  have  led  to  information  of  the  equities 
with  notice  of  which  he  is  sought  to  be 
charged.  In  an  action  to  determine  prior- 
ity of  mortgages,  it  is  not  sufficient  for  the 
court  to  find  on  the  subject  of  actual' notice 
of  a  previous  unrecorded  mortgage,  but  if 
there  is  evidence  on  the  question  whether 
the  subsequent  mortgagee  did  or  did  not 
have  actual  notice  of  circumstances  suffi- 
cient to  put  a  prudent  man  upon  inquiry  as 
to  the  existence  of  the  previous  mortgage, 
the  court  must  find  upon  question  of  con- 
structive notice  also:  Prouty  v.  Devin,  118 
Cal.  258.  With  respect  to  this  rule  there  is 
again  some  conflict  in  the  cases  upon  the 
degree  of  diligence  which  a  purchaser  must 
use,  and  upon  what  facts  are  deemed  suffi- 
cient to  put  him  upon  inquiry. 

1.  Possession  of  the  land.— With  respect 
to  the  notice  implied  from  possession  of  the 
land,  there  is  this  distinction  to  be  observed: 
if  the  possession  is  consistent  with  the  rec- 


ord title,  the  purchaser  is  put  upon  no 
further  inquiry;  if  the  apparent  possession 
is  inconsistent  with  the  record  title  which 
the  purchaser  proposes  to  buy,  he  must 
make  inquiry  by  what  right  such  occupant 
holds:  Smith  v.  Yule,  31  Cal.  180;  89  Am. 
Dec.  107;  Havens  v.  Dale,  18  Cal.  359;  Fair 
V.  Stevenot,  29  Cal.  486;  Ely  v.  Wilcox,  20 
Wis.  531;  91  Am.  Dec  442;  Patten  v.  Moore, 
32  N.  H.  384. 

Where  the  land  is  in  the  actual  possesion 
of  one  whose  holding  is  inconsistent  with 
the  vendor*s  title,  the  subsequent  purchaser 
is  charged  with  notice  of  the  occupant's 
title:  Smith  v.  Yule.  31  Cal.  180;  89  Am.  Dec. 
167;  Killey  v.  Wilson,  33  Cal.  691;  Partridjie 
v.  AlcKinuey,  10  Cal.  181;  Morrison  y.  Wil- 
son, 13  Cal.  494;  73  Am.  Dec.  593;  Thomp- 
son v.  Pioche,  44  Gal.  516;  Hunter  v.  Wat- 
son, 12  Gal.  363;  73  Am.  Dec.  543;  Fair  v. 
Stevenot,  29  Cal.  486;  Watrous  v.  Blair,  32 
Iowa.  63;  Watkins  v.  Edwards,  23  Tex. 
443;  Russell  v.  Sweezey,  22  Mich.  230;  Tay- 
lor V.  Lowenstein,  50  Miss.  278;  Tucker  v. 
Vandemark,  21  Kan.  263;  Dreyfus  y.  Hirt. 
82  Cal.  621.  And  this  whether  the  land  is 
occupied  by  the  owner  or  by  his  tenant: 
O'Rourke  v.  0*Gonnor,  39  Cal.  442;  Peasley 
y.  McFadden.  68  Cal.  611;  Emeric  y.  Alva- 
rado,  90  Cal.  444  (possession  of  tenant  is  not 
ipso  facto  notice  of  his  landlord's  equities, 
but  only  evidence  tending  to  prove  notice). 
And  see  Unger  y.  Mooney,  63  Cal.  586,  40 
Am.  Rep.  100,  where  the  subject  is  care- 
fully considered,  and  possession,  together 
with  recorded  conveyance,  held  to  give  no- 
tice. On  the  fact,  of  record,  this  case  is  dis- 
tinguished from  the  still  later  case  of  Bath 
y.  ValdeE,  70  Cal.  350. 

The  possession  ought  to  be  exdusiye,  open, 
and  notorious:  See  Smith  v.  Yule,  31  Cal. 
486;  Taylor  v.  Central  Pac.  R.  R.  Co.,  67 
Cal.  615;  Page  v.  Waring,  76  N.  Y.  468;  and 
continuous:  Brown  v.  Volkenning,  04  GaL 
76. 

See  a  complete  treatment  of  this  branch 
of  the  subject  in  Wade  on  Notice,  sec.  273 
et  scq. 

Possession  as  evidence  of  title:  See  60 
Am.  Dec.  601-604,  note. 

See,  also,  on  the  general  rule  that  posses- 
sion imparts  notice,  Hyde  v.  Mangran,^  88 
Cal.  319;  Security  Loan  etc.  Co.  y.  Willam- 
ette etc.  Co.,  99  Gal.  636;  Bank  of  Mendo- 
cino V.  Baker.  82  Cal.  114;  Scheerer  y.  Cud- 
dy, 85  Cal.* 270  (an  interesting  case  as  to 
the  character  of  possession  requisite  to  put 
on  inquiry;  possession  of  locked  rooms  in  a 
building,  which  were  held  under  a  lease  by 
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a  lodge  was  held  sufficient  to  pat  the  pur- 
chaser OD  inquiry);  Calauchini  t.  Branstet- 
ter,  06  Cal.  612. 

2.  BecitalB  in  title  papers.— A  sendee 
is  affected  with  notice  of  the  recitals  con- 
tained in  the  written  instruments  forming 
hifl  chain  of  title:  Corbitt  t.  Oleunj.  52  Ala. 
480;  Johnson  v.  Thweatt,  18  Ala.  741;  Stid- 
ham  Y.  Mathews,  29  Ark.  650;  Burrus  ▼. 
Ronlhac,  2  Bush,  39;  Gress  t.  Evans,  1  Dak, 
Ter.  387;  Payne  v.  Abercrombie,  10  Heisk. 
161;  Bak^r  y.  Mather,  25  Mich.  51;  Deason 
Y.  Taylor,  53  Miss.  697;  Woods  y.  Krebbs, 
30  Gratt.  708;  Willis  y.  Gay,  48  Tex.  463; 
26  Am.  Rep.  328.  Not  only  is  he  bound  by 
what  is  recited  in  his  title  deeds,  but  also 
by  that  to  which  his  attention  is  directed 
by  these  recitals:  Wiseman  y.  Hutchinson, 
20  Ind.  40;  Croskey  y.  Chapman,  26  lud. 
33;  Deason  y.  Taylor,  53  Miss.  697;  Payne 
Y.  Abercrombie,  10  Heisk.  161.  But  the  re- 
citals ought  to  be  so  far  correct  as  neces- 
sarily to  lead  to  an  acquaintance  with  the 
circumstances  with  which  the  party  is 
soojrht  to  be  charged:  Bell  y.  Twilight,  22 
N.  H.  500;  Cambridge  Valley  Bank  y.  De- 
lauo,  48  N.  Y.  32eL 

The  fact  that  a  wife  joins  in  a  deed  with 
her  husband  is  not  notice  to  a  creditor 
having  knowledge  of  that  deed,  and  who 
claims  under  the  husband  by  a  sheriff's  sale, 
that  the  wife  holds  unrecorded  deed  for  the 
land:  Vassault  y.  Austin,  36  Cal.  691;  see, 
also,  note  to  Lodge  y.  Slmouton,  23  Am. 
Dec.  47. 


Becitals  in  deeds,  as  notice:  See  16  Am. 
Dec.  754,  755,  note. 

3.  Lis  pendens:  See  Code  CIy.  Proc.> 
sec.  409,  and  note. 

4.  Other  circumstances.— -Great  inade- 
quacy of  consideration  may  be  sufficient  to 
put  the  purchaser  on  inquiry  and  charge 
him  with  notice  of  what  reasonable  inquiry, 
would  ha  Ye  informed  him:  Argenti  y.  San 
Frandsoo,  6  Cal.  677;  De  Witt  y.  Perkins, 
22  Wis.  473;  Hoppin  y.  Doty,  25  Wis.  573. 
Purchaser  of  a  mere  equitable  title  is  not  a 
bona  fide  purchaser,  within  the  meaning  of 
the  rule  under  consideratiou;  he  takes  sub- 
ject to  existing  equities:  Dupout  y.  Werthe- 
man,  10  C^l.  354. 

5.  Information  given  to  the  purchaser,, 
whether  sufficient  to  put  him  on  inquiry: 
See  note  to  Lodge  y.  Simonton,  23  Am.  Dec. 
47. 

6.  Notice  to  agent:  See  post,  sec.  2332. 
Fnrohaser   wi'ttiont  notice   from,   one 

who  has  notice  does  not  acquire  title  ex- 
ce^  under  the  registry  act,  and  if  the  third 
person's  deed  is  put  on  record  before  the 
purchaser's  deed  is  executed  the  recorded 
deed  takes  precedence:  Mahoney  y.  Middle- 
ton,  41  Oal.  41;  County  Bank  of  San  Luis 
Obispo  Y.  Fox,  119  Cal.  61;  see  note  to  Lud- 
low Y.  Gill,  1  Am.  Dec.  695. 

Homestead.— Rights  of  claimant  under  a 
subsequent  declaration  of  homestead  are 
gOYerued  not  by  this  section,  but  by  the 
homestead  statute:  See  sees.  1241,  1242, 
post,  and  notes;  Lee  y.  Murphy,  119  Cal. 
364. 


1218.  Becording  certified  copy  of  recorded  instnuneiits. 

Sec.  1218.  A  certified  copy  of  an  instrument  affecting  the  title  to  real  prop- 
erty oncelrecorded  may  be  recorded  in  any  other  county,  and,  when  so  recorded, 
the  record  thereof  has  the  same  force  and  effect  as  though  it  was  of  the  original 
instrument.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

CHAPTER  V. 


UNLAWFUL  TRANSFERS. 

Sec.  1227.  Certain  instruments  Yoid  against  purchasers,  etc. 

Sec.  1228.  Not  Yoid  against  purchaser  having  notice  unless  fraud  is  mutual. 

Sec.  1229.  Power  to  reYok^t  when  deemed  executed. 

Sec.  1230.  Same. 

Sec.  1231.  Other  proYisions. 

1227.  Certain  instruments  void  against  purchasers,  etc. 

Sec.  1227.  Every  instrument,  other  than  a  will,  affecting  an  estate  in  real 
property,  including  every  charge  upon  real  property,  or  upon  its  rents  or  profits, 
made  with  intent  to  defraud  prior  or  subsequent  purchasers  thereof,  or  encum- 
brancers thereon,  is  void  as  against  every  purchaser  or  encumbrancer,  for  value> 
of  the  same  property.  Or  the  rents  or  profits  thereof. 

Transfers  in  fraud  of  creditors:    See        Eraudulent  intent  is  question  of  fact: 
■ec  3439,  post.  See  sec.  3442,  post. 
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Fraud  in  sale  of  real  estate:  See  2  Am.  creditors  and  purchasers:  See  the  note  to 

Dec.  77-81,  note.  Jenkins  t.  Clement,  14  Am.  Dec.  703;  also 

Fraud  which  will   avoid   conveyance  note  to  sec.  S442,  post, 

at  law:  See  65  Am.  Dec.  411-415,  note.  Voluntary     conveyances,     when     are 

Voluntary  conveyances,  and  their  valid-  fraudulent:  See  28  Am.  St  Rep.  618,  note, 
ity  as  between  the  parties,  with  reepect  to 

1228.  Not  void  against  purchaser  having  notice,  unless  fraud  is  mutual. 

Sec.  1228.     No  instrument  is  to  be  avoided  under  the  last  section,  in  favor  of 

a  subsequent  purchaser  or  encumbrancer  having  notice  thereof  at  the  time  his 

purchase  was  made,  or  his  lien  acquired,  unless  the  person  in  whose  favor  the 

instrument  was  made  was  privy  to  the  fraud  intended. 

Fraudulent  conveyance,  when  vendee  What  creditor  may  not  attack  f raudu- 

has  knowledge:  See  15  Am.  St.  Rep.  696,  lent  conveyance:    See  18  Am.  Dec    621- 

696,  note;  20  Am.  St.  Rep.  632,  633,  note;  625,  note. 
34  Am.  St.  Rep.  395-402,  note. 

1229.  Power  to  revoke,  when  deemed  executed. 

Sec.  1229.  Where  a  power  to  revoke  or  modify  an  instrument  affecting  the 
title  Co,  or  the  enjoyment  of,  an  estate  in  real  property  is  reserved  to  the  grantor, 
or  given  to  any  other  person,  a  subsequent  grant  of  or  charge  upon  the  estate, 
by  the  person  having  the  power  of  revocation,  in  favor  of  a  purchaser  or  encum- 
brancer, for  value,  operates  as  a  revocation  of  the  original  instrument,  to  the 

ft 

extent  of  the  power,  in  favor  of  such  purchaser  or  encumbrancer. 
Bevocation  of  deed  of  trust:    See    20  Am.  St.  Rep.  868-864,  note. 

1230.  Same. 

Sec.  1230.  Where  a  person  having  a  power  of  revocation,  within  the  provi- 
sions of  the  last  section,  is  not  entitled  to  execute  it  until  after  the  time  at  which 
he  makes  such  a  grant  or  charge  as  is  described  in  that  section,  the  power  is 
deemed  to  be  executed  as  soon  as  he  is  entitled  to  execute  it. 

1231.  Other  provisions. 

Sec.  1231.     Other  provisions  concerning  unlawful  transfers  are  contained  in 
part  II,  division  IV,  of  this  code,  concerning  the  special  relations  of  debtor 
and  creditor. 
See  sec.  3439  et  seq.,  post. 

TITLE   V. 

HOMESTEADS. 
Chapter  I.    General  Provisions _ 1237 

« 

II.    Homestead  of  the  Head  of  a  Family 1262 

III.  Homestead  of  Other  Persons v^ 1266 
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Sec.  1238.  From  what  it  may  be  carred. 

8ec.  1239.  From  what  not. 

Sec.  1240.  Exeipption  from  execution. 

Sec.  1241.  Subject  to,  when. 

Sec.  1212.  How  conveyed  or  encumbered 

Sec.  1243.  How  abandoned. 

Sec.  1244.  Abandonment,  when  becomes    effectual. 

Sec.  1245.  Appraisement  of  homesteads. 

Sec  1246.  Application  for  appraisement,  how  may  be  made. 

Sec.  124fT.  Filing  petition  for  appraisement. 

Sec.  124S.  Service  of  copy  of  petition  and  order  to  show  cause. 

Sec.  1249.  Appointment  of  appraisers. 

Sec.  1250.  Oath  of  appraisers. 

Sec.  1251.  Duties  of  appraisers. 

Sec.  1252.  Keport  of  the  appraisers. 

Sec.  1253.  Direction  to  appraisers  to  set  off  the  homestead. 

Sec.  1254.  Sale  of  homestead,  when  may  be  directed. 

Sec.  1255.  Bid  which  may  be  received. 

Sec.  1256.  Disposition  of  proceeds  of  sale. 

Sec.  1257.  Exemption  of  proceeds  of  sale. 

Sec.  1258.  Compensation  of  appraisers. 

Sec  1259.  Costs  of  proceedings,  by  whom  and  how  to  be  paid. 

Sec.  1260.  Homesteads,  limitation  of  value. 

Sec.  1261.  Head  of  family,  who  is. 

1237.  Eomeatead,  of  what  it  consists. 

Sec.  1237.  The  homestead  consists  of  the  interest  of  the  claimant,  divided  or 
nndiyided,  in  the  dwelling-house  in  which  the  claimant  resides,  and  in  the  land 
on  which  the  same  is  situated,  selected  as  in  this  title  provided,  or  set  apart  in 
the  administration  of  the  estate  of  a  deceased,  insolvent,  or  bankrupt  person. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

For  a  very  careful  clasalflcation  of  the  section  the  following  note:  ''Both  in  the  con- 
deciaioiiB  reudeoed  nuder  the  respective  stitntion  and  in  the  statute  the  word  'home- 
laws  of  the  several  states  upon  this  general  stead'  is  used  in  its  ordinary  or  popular 
subject,  consult  Seymour  D.  Thompson's  sense;  or  in  other  words,  its  legal  sense  is 
work  on  Homestead  and  Exemptions.  also  its  popular  sense.      It  represents  the 

Homesteads.  —  Constitutional    protec-  dwelling-house,  in  which  the  family  resides, 

tion:  See  art.  XVII,  sec.  1.  •  with    the    usual    and    cuKtomary    appurte- 

Construction  of  the  homestead  statute,  nances,  including  out-buildings  of  every  kind 

The  homestead  statute  is  a  remedial  meas-  necessary  or  convenient  for  family  use  and 

Qre  and  should  be  liberally  construed:  Schuy-  lands   used   for   the   purposes   thereof.      If 

ler  v.  Broughton,  76  Cal.  624;  Heathman  v.  situated  in  the  country,  it  may  include  a 

Holmes,  W  Cal.  291;  Southwick  v.  Davis,  garden   or  farm;   if  situated   in   a   city  or 

78  Cal.  604;  Gaylord  v.  Place,  08  Cal.  472;  town,  it  may  include  one  or  more  lots  or 

Keyes  ▼.  Cyrus,  100  Cal.  322;  38  Am.  St.  one  or  more  blocks.    In  either  case  it  is  un- 

Rep.   206;  Quackenbush   v.  Reed,  102  Cal.  limited  by  extent  merely.    It  need  not  be  in 

493;  Beaton  v.  Reid,  111  Cal.  484.  a  compact  body;  on  the  contrary,  It  may 

Selection  of  homestead:  Sec.  1262,  post,  be   intersected  by  highways,  streets, or  alleys. 

Exemption  of   homeatead:  Sees.     1240,  Neither  is  it  circumscribed  by  fences,  merely. 

1241,  infra.  In  respect  to  quantity  by  itself  considered, 

Setting  apart  homestead  for  decedent's  it  is  unlimited,  whether  in  town  or  country, 

family:  Code  Civ.  Proc,  sec.  1466  et  seq.  In  shortj  the  only  tests  are  use  and  value. 

Abandonment  of  homestead:  Sec.  1243,  The  former  is  both  abstract  and  statutory, 

inf'-n.  the  latter  statutory  only.    Whatever  is  used. 

Claiming  second  homestead. — ^A  party  being  either  necessary  or  convenient  as  a 
cannot  have  two  homesteads;  and,  if  he  place  of  residence  for  the  family  as  contra- 
attempt  to  acquire  a  second  while  the  first  distinguished  from  a  place  of  business,  con- 
is  in  force,  the  second  is  void:  Waggle  v.  stitutes  the  homestead,  subject  to  the  stat- 
Worthy,  74  Cal.  266;  5  Am.  St.  Rep.  440.  utory  limit  as  to  value.    If,  however,  it  is 

The  code  commissioners  annex  to  the  above  also  used   as  a  place  of  business  by  the 
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family,  which  frequently  happens,  it  may 
uot  therefore  cease  to  be  a  homestead  if 
it  would  be  necessary  or  convenient  for 
family  use,  independent  of  the  business.  If 
what  is  actually  used  as  a  homestead  is  of 
greater  value  than  five  thousand  dollars,  the 
«xces8  is  uot  homestead  under  the  law, 
though  so  in  fact.  Further  than  this  in 
th^way  of  general  definition,  it  is  diflScult 
to  go,  if  uot  impossible.  Whatever  lies  be- 
yond must  find  its  demonstration  in  the 
peculiar  facts  of  the  case.  The  homfestead 
for  which  the  law  provides  is  not  one  in 
uame  merely,  but  one  in  fact.  The  law  i^ 
founded  upon  the  idea  that  it  is  good  for 
the  general  welfare  that  every  family  should 
have  a  home,  a  place  to  abide  in,  a  castle 
where  it  can  find  shelter  from  financial  dis- 
asters and  protection  against  the  pursuit 
of  creditors  who  have  given,  credit  with  the 
full  knowledge  that  they  cannot  cross  its 
threshold.  But  it  is  not  founded  upon  the 
idea  that  every  family  ought  for  the  sake  of 
the  general  good  to  be  allowed  to  hold  five 
thousand  dollars'  worth  of  land  free  from 
the  touch  of  honest  creditors,  provided  they 
reside  upon  and  use  some  portion  of  it  as  a 
homestead:  Gregg  v.  Bostwick,  33  Cal.  228; 
91  Am.  Dec.  637."  See,  also,  Kennedy  v. 
Gloster,  98  Cal.  143. 

BenBidence  and  use.— In  order  to  impress 
upon  premises  the  character  of  homestead, 
it  is  essential  that  the  claimant  actually  re- 
sides thereon  at  the  time  the  declaration  is 
filed:  Prescott  v.  Prescott,  45  Oal.  58;  Bab- 
cock  V.  Gibbs,  52  Cal.  630;  Aucker  v.  McCoy, 
56  Cal.  524;  Dorn  v.  Howe,  52  Cal.  630; 
Pfister  V.  Dascoy,  68  Cal.  572;  Tromaus  v. 
Mahlman,  92  Cal.  1;  Estate  of  Crowey,  71 
Cal.  300.  But  it  is  not  necessary  that  a 
homestead  should  be  and  remaiu  a  per- 
manent home:  Gay  lord  v.  Place,  98  Cal.  472 
<valid  homestead  on  land  on  which  claim- 
ants are  working  a  placer  mine,  whereby 
the  land  is  being  washed  away);  Skinner  v. 
Hall.  60  Cal.  195  (family  of  claimant  reside 
elsewhere).  But  spending  a  night  or  two 
upon  the  premises  and  then  returning  to  a 
home  elsewhere  does  not  constitute  suf- 
ficient residence:  Tromans  ▼.  Mahlman,  92 
Cal.  1.  Homestead  valid  on  property  partly 
rented  to  others  or  used  for  purposes  other 
than  a  residence:  Skinner  v.  Hall,  69  Cal. 
195;  sec.  1263,  post.  The  use  of  the  premises 
for  the  family  residence  is  an  important 
element  to  be  considered:  Laughlin  v. 
Wright,  63  Cal.  113.  If  the  premises  are 
primarily  the  home  of  the  family,  it  will 
not  impair  the  effect  of  the  homestead  that 
the  premises  are  also  used  as  a  place  of 
business  by  the  family:  Estate  of  Delaney, 
87  Cal.  176;  Estate  of  Ogburn,  105  Cal.  95. 
But  where  the  premises  in  question  are  used 
primarily  and  principally  as  a  place  of  busi- 
ness—e.  g.,  a  hotel— the  mere  residence  of 
the  declarant  and  his  family  in  the  building, 
a  residence  incidental  to  the  business,  will 
not  authoris*  protection  of  the  premises  as 
a  homestead:  Laughlin  v.  Wright,  63  Cal. 
113.  See  Ackley  v.  Chamberlain,  16  Cal. 
181,  76  Am.  Dec.  516,  where  the  use  of  a 


850 


building  as  a  hotel  did  uot  destroy  its  char- 
acter for  homestead  purposes.  See,  also, 
Heathmau  v.  Holmes,  94  Cal.  291.  So,  the 
fact  that  the  land  declared  upon  wasa  farm, 
from  the  use  of  which  the  owners  derived 
profit,  by  pasturing  thereon  cattle  belonging 
to  others,  and  by  selling  hay  grown  thereon 
when  they  had  more  than  their  own  animals 
could  consume,  does  not  prevent  its  selec- 
tion as  a  homestead:  Kennedy  v.  Gloster, 
98  Cal.  143. 

Subdivision  5  of  section  690  of  the  Code 
of  Civil  Procedure  is  not  inconsistent  with 
this  section  or  with  section  1266,  infra,  and 
a  miner  may  select  a  cabin  and  claim  as 
homestead  when  they  are  of  greater  value 
than  the  statutory  eiqemption — one  thousand 
dollars— named  in  the  Code  of  Civil  Proced- 
ure: Gaylord  v.  Place,  98  Cal.  472. 

And  a  man  cannot  claim  the  benefit  of  a 
homestead  upon  premises  which  he  does  not 
personally  occupy,  as  where  a  declaration 
had  been  filed  upon  a  double  house  with  two 
distinct  entrances,  one-half  of  which  house 
was  occupied  by  a  tenant.  In  such  case  the 
declaration  was  held  not  to  protect  the  por- 
tion not  occupied  by  the  owner.  "In  this 
case  the  claimant  did  not  reside  in  the  struc- 
ture, which  was  occupied  by  his  tenants. 
The  facts  of  this  case  are  widely  different 
from  the  case  of  a  person  residing  in  a 
building  and  renting  a  portion  or  portions 
of  it  to  roomers  or  lodgers'*:  Tiernan  v.  Cred- 
itors, 62  Cal.  286.  So,  an  owner  of  a  lot 
of  land  having  two  houses  thereon,  which 
are  separated  from  each  other  by  a  fence, 
who  exclusively  resides  in  one  of  the  houses, 
the  other  being  occupied  by  a  tenant,  can 
acquire  a  homestead  only  on  that  part  of 
the  lot  on  which  the  house  in  which  he  re- 
sides is  situated:  Malouey  v.  Hefer,  75  Cal. 
422;  7  Am. St. Rep.  180;  In  re  Liggett,  117Cal. 
352;  59  Am.  St.  Rep.  190.  Where,  however, 
an  additional  dwelling  is  erected  upon  the 
homestead  property,  which  at  the  time  of 
the  declaration  had  been  used  as  a  home- 
stead and  was  adapted  to  such  use,  this  sub- 
sequent erection- does  not  affect  the  home- 
stead as  an  entirety  or  render  any  part  of  it 
subject  to  execution,  unless  thereby  the 
value  of  the  property  is  increased  beyond 
the  statutory  limit:  Lubbock  v.  McMann, 
82  Cal.  226;  16  Am.  St.  Rep.  108;  and  see 
Heathmau  v.  Holmes,  94  Cal.  291.  The 
principal  use  to  which  property  is  put,  and 
not  its  extent,  is  the  test  in  determining 
whether  it  is  subject  to  homestead:  Matter 
of  Allen,  78  Cal.  203. 

Residence  and  use  as  a  homestead,  with 
intent  to  dedicate  the  premises  to  such  pur- 
pose, must  unite,  and  residence  is  prima  facie 
evidence  of  such  intentiou:  Holdeu  v.  Pin- 
ney,  6  Cal.  234r.  But  presumption  arising 
from  residence  may  be  defeated  by  facts  and 
circumstances  aliunde:  Holden  v.  Pinney, 
6  Cal.  234.  Residence  cannot  be  proved  by 
evidence  of  the  general  understanding  and 
report  iu  the  community:  Pfister  v.  Dascey, 
68  Cal.  572;  nor  is  the  testimony  of  the  de- 
clarant conclusive  upon  the  intention  to  le- 
side  upon  the  premises:  Tromans  t.  Mahl- 
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mas,  HI  Cal.  646;  the  qQestioD  of  residence 
is  oue  of  fact:  Tromaus  y.  Mahlman,  111 
Ca].  6>16. 

Occupancy  hy  the  family  raises  the  pre- 
eomptioD  that  the  premises  are  a  homestea(L 
aud  all  are  bound  to  take  notice  of  the  o(^ 
<:npant*s  claim:  Cooke  y.  McChristian,  4  Cal. 
23;  Taylor  y.  Hargous,  4  Cal.  268;  60  Am. 
Dec  606,  note.  It  will  not  preyent  a  hus- 
band and  wife  from  acquiring  a  homestead 
that  they  do  not  intend  permanently  to  re- 
aide  in  the  state;  their  rights  under  the 
statute  exist  as  long  as  they  do  reside  here: 
Dawley  y.  Ayres,  23  Cal.  108. 

A  declaration  upon  two  lots,  one  of  which 
is  used  for  drying  clothes,  protects  both  lotQ: 
Englebrecht  y.  g^-ade,  47  Cal.  627;  so  see 
McDonald  y.  Badger,  28  Cal.  398;  88  Am. 
Dec  123.  For  further  examples  of  yalid 
homesteads  upon  adjoining,  lots,  or  upon  a 
tract  broken  by  fences,  see  Arendt  y.  Mace, 
76  Cal.  315;  9  Am.  St.  Rep.  207;  Skinner  y. 
Hall,  69  Cal.  195;  Kennedy  y.  Gloster,  98 


Cal.  143.  A  homestead  right  cannot  be  as- 
serted merely  to  a  building  independent  of 
the  land  on  which  it  is  situated  >  Smith  y. 
Smith,  12  Cal.  216;  73  Am.  Dec.  533.  Resi- 
dence within  an  inclosure  upon  a  portion  of 
the  land  selected  covers  the  homestead  right 
outside  the  inclosure,  where  the  land  does 
not  exceed  in  value  five  thousand  dollars: 
Ornbaum  y.  Creditors,  61  Cal.  455.  * 

The  tests  by  which  the  homestead  is  ascer- 
tained are  the  same  whether  the  question 
arises  between  a  husband  and  wife,  or  oue 
of  them  and  a  vendee,  a  mortgagee,  a  credi- 
tor, or  the  heirs  of  the  deceased  husband  or 
wife:  Estate  of  Delaney,  37  Cal.  176. 

Homestead  by  residence.— Since  the 
codes  there  can  be  no  legal  homestead  mere- 
ly from  residence  without  selection:  Bank  of 
Woodland  v.  Oberhaus,  125  Cal.  320. 

Value:  See  sec.  1263,  note. 

Nature  of  the  homestead,  estate:  See 
sec.  1265,  in  note. 


1237a.  Partition  of  homesteads. 

Sec.  1237a.  The  provisions  of  this  title  apply  to  homesteads  heretofore,  as 
well  as  those  hereafter,  selected;  but  do  not  prevent  any  owner  of  an  undivided 
interest,  otherwise  entitled  to  partition,  from  maintaining  proceedings  for  such 
partition,  or  for  a  sale  in  case  partition  cannot  be  had.  [Commissioners'  Amend- 
ment, approved  March  16, 1901;  took  effect  July  1,  1901.] 

1237b.  Homestead,  setting  aside  in  partition. 

Sec.  1237b.  In  case  of  the  partition  of  the  land  so  held  in  undivided  interests, 
the  portion  allotted  to  the  claimant  of  a  homestead  upon  an  undivided  interest 
is  protected  as  a  homestead  in  favor  of  such  claimant,  to  the  extent  of  the  value 
of  a  legal  homediead;  and  in  case  of  the  sale  of  the  land  so  held  in  common,  the 
proceeds  of  the  undivided  interest  of  the  homestead  claimant  are  exempt  from 
execution  to  the  extent  of  the  character  of  the  homestead  so  declared.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

1238.  From  what  it  may  be  carved. 

Sec.  1238.  If  the  claimant  be  married,  the  homestead  may  be  selected  from 
the  community  property,  or  the  separate  property  of  the  husband,  or  with  the 
consent  of  the  wife  from  her  separate  property.  When  the  claimant  is  not  mar- 
ried, but  is  the  head  of  a  family  within  the  meaning  of  section  twelve  hundred 
and  sixty-one,  the  homestead  may  be  selected  from  any  of  his  or  her  property. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  229;  took  effect 
July  1,  1874.] 


Prom  what  may  be  selected.— This  sec- 
tion empowers  the  wife  to  declare  a  home- 
stead from  the  community  property,  or  from 
the  separate  property  of  the  husband.  His 
consent  is  not  made  necessary  to  warrant 
the  wife  in  thus  setting  apart  his  separate 
property  for  the  family  home.  But  it  is 
noticeable  from  this  aud  the  next  section 
that  the  husband  must  secure  the  wife's  con- 
sent before  Jie  can  so  use  her  separate 
estate:  See,  also,  sec.  1262^  as  to  the  wife's 


power  to  select  a  homestead;  Oaks  t.  Oaks. 
94  Cal.  66.  The  community  property,  or 
separate  property  of  the  husband,  the  stat- 
ute designs  shall  first  be  devoted  to  the  pur- 
poses of  homestead:  Gee  v.  Moore,  14  Gal. 
472.  The  declaration  filed  by  the  wife  may 
embrace  land,  part  of  which  is  her  sepa- 
rate property,  aud  the  other  part  common 
property:  Arendt  v.  Mace,  76  Gal.  315;  9 
Am.  St  Rep.  207.  The  premises,  whether 
separate  or  community  property  before  ded- 
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icatioii,  reffiime  their  original  character  when 
the  homestead  is  abandoned:  Johnston  v. 
Bush,  40  Cal.  Id8. 

Under  the  homestead  laws  in  force  in  this 
state  prior  to  1868,  homesteads  could  not  be 
carved  out  of  land  held  in  joint  tenancy  or 
by  tenancy  in  common:  Wolf  y.  Fleishacker, 
5  Cal.  244;  03  Am.  Dec.  121;  Reynolds  y. 
Pixley,  6  Cal.  165;  Elias  v.  Verdugo,  27  Cal. 
418;  Seaton  v.  Son,  32  Cal.  481;  Cameto  v. 
Dupuy,  47  Cal.  80;  Rousset  v.  Green,  54 
Cal.  136;  First  Nat.  Bank  of  Santa  Barbara 
V.  De  la  Guerra,  61  Cal.  109;  Fitzgerald  v. 
Fernandez,  71  Cal.  504.  Under  the  act  of 
1868,  which  allowed  homesteads  to  be  caryed 
out  of  such  lauds,  it  can  only  be  done  where 
the  claimant  is  in  the  exclusive  possession 
of  the  tract  sought  to  be  dedicated :  Rousset 
V.  Green,  54  Cal.  136;  Cameto  ▼.  Dupuy,  47 
Cal.  79;  Higgins  y.  Higgius,  46  Cal.  259; 
Fitzgerald  y.  Fernandez,  71  Cal.  504. 
Where  a  homestead  is  declared  upon  land 
held  in  cotenancy,  it  cannot  become  a  home- 
stead by.  subsequent  couyeyauce  from  the 
other  cotenant:  Rosenthal  y.  Merced  Bank, 
110  Cal.  198.  A  homestead  right  was  de- 
stroyed by  conyeying  an  undivided  one-half 
of  the  land  to  k  third  person:  Carroll  y.  Ellis, 
68  Cal.  440. 

In  the  absence  of  restriction  upon  the  na- 
ture of  the  interest  of  the  declarant  in  the 
land  upon  which  the  character  of  a  home- 
stead is  sought  to  be  imposed,  whatever  title 
he  has  he  may  protect  by  a  declaration,  and 
may  subsequently  perfect  by  purchase  of  the 
outstanding  title.  The  homestead  is  good 
as  to  everyone  save  the  owner  of  the  land: 
Spencer  v.  Geiasmau;  37  Cal.  96;  99  Am. 
Dec.  248.  In  this  case  a  person  having  the 
mere  naked  possession  was  permitted  to  ac- 
quire a  homestead  right  thereto.  See,  also, 
Perry  v.  Ross,  104  Cal.  15;  43  Am.  St.  Hep. 
66;  Gaylor  v.  Place.  98  Cal.  472;  King  v. 
Gotz,  70  Cal.  266  (valid  homestead  in  land 
previously  conveyed  by  deed  of  trust  to  se- 
cure ci'editors);  Alexander  v.  Jackson,  92 
Cal.  514;  27  Am.  St.  Rep.  158  (valid  home- 


stead an  equitable  title  of  vendee  node? 
contract  to  purchase).  But  see  Oalderwood 
v.  Tevis,  23  Cal.  385.  By  filing  the  declara- 
tion the  declarant  acquires  no  further  title 
than  that  which  he  originally  possessed: 
Brooks  v.  Hyde,  87  Cal.  366.  It  simply  pro- 
tects from  execution  what  interest  he  may 
have  in  the  land:  Brooks  y.  Hyde,  37  Cal. 
366.  See,  also,  Snodgrass  v.  Parks,  79  Cal. 
55.  A  homestead  right  cannot  be  asserted 
against  one  who  is  lawfully  entitled  to  the 
possession:  Mann  v.  Rodgers,  35  Cal.  816; 
nor  by  one  who  is  out  of  possession:  Mann 
V.  Rodgers,  3o  Cal.  316.  That  a  valid  home- 
stead cannot  attach  to  lands  intended  to  be 
conveyed  by  a  previous  deed  of  the  declar- 
ant, but  which  by  mutual  mistake  of  the 
parties  were  omitted  from  the  conveyance: 
Hayford  v.  Kocher,  65  Cal.  389. 

Tn  determining  upon  what  interest  in  land 
a  homestead  right  may  be  acquired,  it  may 
be  of  assistance  to  consider  the  original  sec- 
tion 1238,  and  the  commissioners'  note  there- 
to. The  section  was:  "It  may  be  selected 
by  the  claimant  from  any  land  in  the  pos- 
session of  the  claimant,  or  of  the  husband 
of  the  claimant."  And  the  note  referred  to 
contains  the  following:  "Under  section  1238. 
subject  to  the  limitation  contained  in  section 
1239  ["the  husband  cannot  select  a  home- 
stead from  the  separate  property  of  the 
wife"],  the  right  of  selection  may  be  exer- 
cised from  any  laud  of  which  the  claim- 
ant or  her  husband  is  possessed.  The  estate 
in  the  laud  out  of  which  the  homestead  is 
carved  may  be  the  fee,  or  such  an  interest 
as  mere  naked  possession  gives,  or  any  in- 
termediate estate.  The  possession  may  be 
held  by  the  claimant  alone,  or  in  common, 
or  in  joint  tenancy,  for  possession  of  any 
character  is  sufficient.  It  is  the  'home* 
that  is  intended  to  be  protected  to  the  ex- 
tent of  the  rights  which  the  claimant  or 
her  husband  has  in  it.** 

Community  property,  homestead  in: 
See  21  Am.  St.  Rep.  28,  29,  note. 


1239.  From  what  not. 

Sec.  1239.  The  homestead  cannot  be  selected  from  the  separate  property  of 
the  wife  without  her  consent,  shown  by  her  making,  or  joining  in  making,  the 
declaration  of  homestead.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  229;  took  effect  July  1, 1874.] 

1240.  Exemption  from  execution. 

Sec.  1240.  The  homestead  is  exempt  from  execution  except  as  in  this  title 
provided.  [Commissioners*  Amendment,  a'pproved  March  16,  1901;  took  effect 
July  1,  1901.] 


Exemption  from  forced  sale.— "The  con- 
stitution, article  XI,  section  15  [article 
XVII,  section  1,  constitution  of  1879],  pro- 
vides that  'the  legislature  shall  protect  by 
law  from  forced  sale  a  certain  portion  of 
the  homestead  and  other  property  of  all 
heads  of  families.'  Our  homestead  laws  are 
enacted  to  give  ♦ffect  to  this  provision.    A 


'forced  sale'  is  not  synonymous  with  a  'sale 
on  execution,'  etc.  The  latter  may  be,  and 
often  is,  voluntary  in  every  respect.  When 
the  owner  consents  to  a  sale  under  the  exe- 
cution or  other  legal  process,  the  sale  Is  not 
forced,  but  it  is  as  voluntary,  within  the  full 
import  of  the  term,  as  it  is  when  he  direct- 
ly effects  the  sale  and  executes  the  convey- 
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ance.      Its  quality,  as  beiug  Tolnntary  or 
forced,  depends  not  upon  the  mode  of  its 
execution,  but  upon  the  presence  or  absence 
of  the  consent  of  the  owner.    If  those  terms 
were  synonymous,  the  proTision  would  haye 
been  that  the  homestead  shall  not  be  sub- 
ject to  sale  under  execution  or  other  legal 
process.    The  meaning  of  a  sale  on  execution 
or  other  final  process  is  plain,  and  needs  no 
interpretation,  and  the  word  'forced,'  unless 
it  is  to  be  rejected  as  insensible,  must  quali- 
fy the  phrase  with  w)iich  it  is  connected. 
But  there  can  be  no  question  that  enforced 
fiale  means  a  sale  against  the  will  of  the 
owner.    It  is  apparent  that  it  was  not  the 
intent  of  the  framers  of  the  constitution  to 
prevent  the  owner  or  owners  of  the  home- 
stead property  from  yoluntarily  alienating, 
changing,    or  otherwise   affecting  it.      The 
homestead  was  not  forced  upon  him,  but  he 
was  at  liberty  to  avail  himself  of  its  protec- 
tion or  not,  at  his  election,  and  if  accepted, 
to  waive  it  at  his  election,  the  consent  of  his 
wife,  if  he  was  a  married  man,  being  re- 
quired in  order  to  secure  to  her,  also,  the 
protection     of    the    homestead    exemption. 
Where  the  owner  of  the  homestead  consents 
to  a  sale    under  execution  or  other  legal 
process,  it  is  not  a  forced  sale.    It  makes  no 
difference,  in  respect  to  its  being  forced  or 
voluntary,   whether  he  consents  directly  to 
the  sale,  or  does  the  same  indirectly  by  con- 
senting to  or  doing  those  acts  or  things  that 
necessarily  or  usually  eventuate  in  a  sale. 
A  foreclosure  sale,  whether  under  the  power 
of  sale  contained  in  the  mortgage  or  in  pur- 
suance of  a  decree,  is  not  a  forced  sale  with- 
in the  meaning  of  the  constitution  or  the 
statute:  Peterson    v.    Hornblower,    3d   GaL 
277":  From  code  commissioners'  note. 

The  exception  "as  in  this  title  provided'*  is 
stated  in  section  1246,  infra,  and  in  no  other 
way  than  is  indicated  in  this  section,  and 
more  fully  explained  in  the  sections  that  fol- 
low, can  property  which  has  been  declared 
as  a  homestead,  "no  matter  what  may  be  its 
actual  value,"  be  subject  to  execution  or 
forced  sale:  Barrett  v.  Sims,  59  Cal.  615.  An 
order  of  the  insolvency  court  directing  a 
homestead  to  be  sold  is  in  excess  of  its  juris- 
diction, and  void:  Barrett  v.  Sims,  62  Cal. 
440.  The  court  should  set  it  aside  for  the 
debtor:  Dascey  v.  Harris,  65  Cal.  361. 

A  judgment  obtained,  after  a  declaration  of 
homestead,  unless  secured  by  a  mortgage  or 
by  a  mchanic*s,  vendor's,  or  laborers  lieu, 
cannot  be  enforced  against  the  homestead: 
Ackley  v.  Chamberlain,  16  Cal.  181;  70  Am. 
Bee.  516;  McCrackeu  v.  Harris,  54  Cal.  81; 
Sullivan  v.  Hendrickson,  54  Cal.  258;  Baruett 
V.  Knight.  7  Colo.  365;  and  this  although  an 
attachment  may  have  been  levied  upon  the 
premises  before  the  filing  of  the  declaration 
of  homestead:  Cases  from-  54  California, 
supra.  A  subsequent  declaration  of  home- 
stead defeats  a  prior  attachment  lien:  Same 
dtatiou;  Wilson  v.  Madison,  58  Cal.  1.  But 
a  judgment  rendered  before  the  filing  of  the 
declaration  takes  precedence  of  the  home- 
stead and  becomes  a  lien  upon  the  land:  See 
"sec  1241,  snbd.  1.    The  sheriff  may  be  eu- 
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joined  from  selling,  on  a  deficiency  judgment 
in  foreclosure  proceedings,  lands  upon  which 
a  declaration  had  been  filed  before  the  bal- 
ance due  on  the  judgment  on  the  foreclosure 
had  been  reported  and  recorded:  Culver  v. 
Rogers,  28  Cal.  520. 

The  homestead  right  may  be  pleaded,  either 
by  husband  or  wife,  in  ejectment  on  a  sher- 
iff's deed  under  an  attempted  forced  sale: 
Williams  v.  Young,  17  Cal.  403. 

The  protection  here  afforded  was  designed 
to  protect  the  homestead  from  forced  sale  for 
ordinary  indebtedness;  it  does  not  give  an 
immunity  from  torts  and  legal  consequences: 
Shinn  v.  Macpherson,  58  Cal.  506,  a  case 
where  money  was  withdrawn  by  a  partner 
from  firm  assets  to  discharge  a  mortgage  ex- 
isting at  the  time  the  declaration  was  filed, 
and  which  act  the  court  held  was  a  fraud 
upon  the  copartner,  entitling  him  to  have  the 
lien  of  the  mortgagi^  restored  in  his  favor. 
As  to  the  insolvent  husband's  right  to  use 
money  to  clear  his  homestead  of  an  encum- 
brance, see  Randall  v.  Bufflngton,  10  Cal. 
401. 

A  partnership  cannot  escape  its  creditors 
by  converting  its  effects  into  real  estate,  to 
be  selected  as  a  homestead  by  one  of  the 
firm:  the  land  will  be  liable  to  execution,  not- 
withstanding the  declaration  of  homestead: 
Bishop  V.  Hubbard,  23  Cal.  514;  S3  Am.  Dec. 
132.  For  examples  of  declarations  of 
homestead  not  fraudulent  against  ex- 
isting creditors  of  the  declarant,  see 
Fltsell  y.  Leaky,  72  Cal.  477;  King  v. 
Gotz,  70  Cal.  238;  Simonson  v.  Burr.  121 
Cal.  582.  And  where  premises  have  never 
been  actually  impressed  with  the  character 
of  0  homestead,  they  are  not  exempt:  Carey 
y.  Tice,  6  Cal.  625w 

The  right  of  exemption  is  personal,  and 
cannot  be  transferred  even  by  the  joint  act 
of  husband  and  wife:  Bowman  v.  Norton, 
16  Cal.  213. 

Crops  grown  on  homestead.— The  prod- 
ucts of  the  homestead  are  not  in  terms  pro^ 
tected  from  forced  sale  by  the  declaration  of 
homestead.  And  reading  the  homestead  law 
in  conjunction  with  the  statute  of  exemp- 
tions (Code Civ.  Proc,  sec.  690),  the  supreme 
court  concluded  that  grain  harvested  from 
lands  constituting  the  homestead  was  sub- 
ject to  execution  for  the  husband's  debts: 
Horgan  v.  Amick,  62  Cal.  401.  But  that 
wheat  growing  on  a  homestead  is  part  thei*e- 
of,  and  does  not  pass  to  an  assignee  in  in- 
solvency, see  Dascey  v.  Harris,  65  Cal.  357. 

Water  rights  appurtenant  to  the  home- 
stead: See  Fitzell  v.  Leaky,  72  Cnl.  477. 

Exemption  of  homestead:  See  1  Am.  St. 
Rep.  593-595,  note:  38  Am.  St.  Rep.  247,  248, 
note;  70  Am.  Dec.  344,  345,  note.  Exemption 
from  antecedent  debts:  See  87  Am.  Dec. 
404468,  note. 

Ceasing  to  b«  householder,  whether  ter- 
minates right  to  claim  as  exempt:  See  3G 
Am.  Rep.  728-730,  note. 

Execution,  sale  of  homestead  under: 
See  87  Am.  Dec.  275-282,  note;  45  Am.  St 
Rep.  237-239,  note. 
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1241.  Subject  to,  when. 

Sec.  1241.  The  homestead  is  subject  to  execution  or  forced  sale  in  satisfac- 
tion of  judgments  obtained: 

1.  Before  the  declaration  of  homestead  was  filed  for  record,  and  which  con- 
stitute liens  upon  the  premises. 

2.  On  debts  secured  by  mechanics,  contractors^  subcontractors,  artisans,  archi- 
tects, builders,  laborers  of  every  class,  materialmen's  or  vendors'  liens  upon  the 
premises. 

3.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  acknowledged 
by  husband  and  wife,  or  by  an  unmarried  claimant. 

4.  On  debts  secured  by  mortgages  on  the  premises,  executed  and  recorded 
before  the  declaration  of  homestead  was  filed  for  record.  [Amendment,  ap- 
proved March  9,  1887;  Stats.  1887,  p.  81;  in  effect  immediately.] 

A  vendor*8  lien  does  not  preyent  the  veu- 
dee's  selecting  the  land  as  a  homestead;  it 
is  selected  suhject  to  the  lien:  McHendry  v. 
Reilly,  13  Cal.  76.  Where  a  mortgage  is 
taken  for  the  purchase  money,  the  Tendor's 
lien  is  thereby  waived,  and  the  homestead 
is  exempt  from  the  purchase  money  mort- 
gage, under  the  next  subdiyision,  if  that  be 
not  recorded  before  the  filing  of  the  declara- 
tion of  homestead:  Lee  y.  Murphy,  119  Cal. 

3e4. 
Vendor's  lien  for  purchase  money:  See 

90  Am.  Dec.  574r576,  note. 
Trusts  on  which  the  property  is  held 

by  a  grantee  thereof  are  not  defeated  by 
his  declaration  of  homestead:  Gilbert  t. 
Sleeper,  71  Cal.  290,  294. 

Assignment  of  contract  of  purchase  by 
vendee  who  has  declared  a  homestead  on 
his  equitable  title,  for  questions  arising,  see 
Alexander  v.  Jackson,  92  Cal.  514;  27  Am. 
St.  Rep.  168;  Ontario  State  Bank  v.  Gerry, 

91  Cal.  94;  Perry  v.  Ross,  104  Cal.  15;  43 
Am.  St.  Rep.  66. 

Judgments  before  filing  declaration  of 
homestead  are  liens  upon  the  homestead: 
Bartholomew  v.  Hook,  23  Cal.  277;  Noble  t. 
Hook,  24  Cal.  639.  If,  however,  after  the 
judgment  is  docketed,  the  wife  file  a  declara- 
tion of  homestead,  she  acquires  such  a  right 
as  will  enable  her  to  compel  the  sheriff  to 
exhaust  other  property  of  the  husband  be- 
fore proceeding  to  sell  the  homestead: 
Bartholomew  v.  Hook,  23  Cal.  277.  The 
lien  of  a  judgment  rendered  by  a  justice's 
court  does  not  attach  upon  land  until  an 
abstract  of  the  judgment  is  filed  in  the 
recorder's  office;  therefore  the  filing  of  a 
declaration  of  a  homestead  upon  land  after 
a  justice's  judgment,  but  before  the  ab- 
stract is  recorded,  will  exempt  the  premises 
from  execution:  Wilson  v.  Madison,  58  Cal. 
1;  Beaton  t.  Beid,  111  Cal.  4Si  (in  such  a 
case,  lien  by  levy  of  execution  does  not  take 
the  place  of  lien  by  record  of  judgment). 
See  Code  Qv.  Proc,  sec.  900. 

Where  the  lands  on  which  a  homestead 
had  been  acquired  were  exchanged  for  other 
lands  upon  which  at  the  same  time  a  dec- 
laration of  homestead  was  filed,  it  was  held 
that  the  lieu  of  a  judgment  did  not  attach 


upon  the  second  land  in  precedence  of  the 
declaration  of  homestead:  Eby  v.  Forster, 
61  Cal.  282. 

Lien  on  homestead:  See  34  Am.  St.  Rep. 
496-506,  note. 

Liability  of  homestead  for  particular 
obligations:  See  45  Am.  St.  Rep.  383-389, 
note. 

Subd.  2.  Liens  of  materialmen,  etc: 
See  Davies-Henderson  Lumber  Co.  v.  Gotta- 
chalk,  81  Cal.  641.  Prior  to  the  amendment 
of  March  9,  1887,  laud  on  which  a  home- 
stead has  been  declared  after  materials 
have  been  furnished  for  the  construction  of 
a  building  thereon,  but  before  a  claim  of 
lien  therefor  has  been  filed,  is  not  subject 
to  execution  sale  in  satisfaction  of  such  lien: 
Walsh  v.  McMenomy,  74  Cal.  356;  Rich- 
ards V.  Shear,  70  Cal.  187.  It  is  no  de- 
fense to  an  action  upon  a  street  assessment 
that  the  property  against  which  it  is  sought 
to  enforce  the  lien  constitutes  the  homestead 
of  the  defendant:  Ferine  t.  Forbush,  97  Cal. 
305. 

Levy  and  sale  under  Judgments 
against  the  (homestead.— There  is  no  lien 
of  the  'judgment  upon  a  homestead  until  the 
levy  of  an  execution;  and  that  levy  creates 
no  lien,  except  for  the  purpose  of,  and  as 
a  foundation  for,  instituting  and  carrying 
on  proceedings  to  have  an  appraisement  and 
sale  under  the  statute:  Barrett  v.  Sims,  59 
Cal.  615;  Sanders  v.  Russell.  86  Cal.  119. 
The  attempted  execution  sale  of  a  home- 
stead, under  a  judgftieut  which  cannot  be 
enforced  against  it,  is  void:  Waggle  v. 
Worthy,  74  Cal.  266;  5  Am.  St.  Rep.  440. 
Such  sale,  however,  casts  a  cloud  upon  the 
title  to  the  property,  and  the  owner  is  en- 
titled to  have  the  sale  enjoined:  Roth  v. 
Insley.  86  Cal.  134.  See,  also,  Farley  t. 
Hopkins,  79  Cal.   203. 

Mortgages:  See  next  section. 

Valid  liens  existing  on  a  mortgage  should 
be  enforced  in  the  superior  court:  In  re 
Orr,  29  Cal.  101. 

Subdivision  4  of  this  section  refers  to 
mortgages  other  than  those  provided  for  In 
subdivision  3:  Duncan  t.  Curry,  124  CaL 
106. 
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1242.  How  conveyed  or  encumbered. 

Sec.  1242.  The  homestead  of  a  married  person  cannot  be  conveyed  or  encnm- 
"bered  unless  the  instrument  by  which  it  is  conveyed  or  encumbered  is  executed 
and  acknowledged  by  both  husband  and  wife. 

Conveyance  of  homestead.— The  home- 
-stead  can  be  conTeyed  only  in  the  manner 
prescribed  by  law:  Lies  t.  De  Diablar,  12 
Cal.  327;  Poole  t.  Gerrard,  6  Cal.  71;  06 
Am.  Dec.  481;  Gee  v.  Moore,  14  Cal.  472; 
Guiod  V.  Guiod,  14  Cal.  500;  7G  Am.  Dec. 
440;  McQiiade  v.  Whaley,  31  Cal.  526;  Flege 
T.  Garvey,  47  Cal.  371;  Houghton  v.  Lee,  50 
Cal.  101;  Hershey  t.  Dennis,  53  Cal.  77; 
Ga^riiardo  t.  Dumout,  54  Cal.  496. 

The  sale,  to  be  ralid,  requires  the  joint 
tSeed  of  the  hnsband  and  wife:  Flege  v. 
Harvey,  47  Cal.  371;  the  separate  deeds  of 
•each  are  both  inyalid:  Poole  v.  Gerard,  6 
Cal.  71;  05  Am.  Dec.  481.  It  makes  no  dif- 
ference how  the  homestead  was  acquired, 
or  whether  it  was  common  or  separate  prop- 
erty: Lies  V.  De  Diablar,  12  Cal.  327;  wheth- 
er the  conveyance  by  the  husband  alone  is 
valid  as  to  the  excess  in  value  above  the 
amount  for  which  a  homestead  can  be  de- 
clared, see  Gee  v.  Moore,  14  Cal.  472;  Sar- 
gent ▼.  Wilson,  5  Cal.  504;  Dorsey  t.  Mc- 
Farland,  7  Cal.  346;  Revalk  v.  Kra-emer,  8 
Cal.  74;  Dunn  v.  Tozer,  10  Cal.  167.  And 
a«  to  the  effect  of  a  conveyance  by  the  hus- 
'band  alone,  under  the  act  of  1851,  see  Mc- 
Qnade  v.  Whaley,  31  Cal.  526.  See,  also. 
Alexander  v.  Jackson,  92  Cal.  514  (where 
the  homestead  is  claimed  upon  an  equitable 
estate,  purchaser  of  such  estate  holds  it  in 
trust  for  the  owner  of  the  homestead); 
Watts  V.  Gallagher,  97  Cal.  47  (homestead 
npon  separate  estate  of  husband).  A  deed 
executed  by  husband  alone  is  absolutely 
Toid:  Gleason  t.  Spray,  81  Cal.  217;  15  Am. 
St.  Rep.  47  (it  acquires  no  validity  by  a 
subsequent  joint  declaration  of  abandon- 
ment of  the  homestead);  Bunting  y.  Saltz, 
84  Cal.  168. 

There  is  a  joint  estate  in  the  homestead 
Tested  in  the  husband  and  wife  which  can 
only  be  devested  by  the  concurrent  acts  of 
the  husband  and  wife:  Barber  t.  Babel,  36 
Cal.  11.  This  act  must  be  personal,  under 
the  law  as  passed  in  1862;  a  conveyanc?  of 
the  homestead  could  not,  under  that  act.  be 
executed  by  attorney:  Gagliardo  v.  Dtimont, 
54  Cal.  496;  and  see  Laughlin  v.  Wright, 
^  Cal.  113,  where  the  homestead  was  in- 
ralid.  A  contract  by  a  married  man  for 
the  sale  of  land  requires,  if  the  land  is  a 
homestead,  a  deed  to  which  the  wife  is  a 
party:  Clarkin  v.  Lewis,  20  Cal.  634. 

The  homestead  right  of  exemption  from 
forced  sale  cannot  be  transferred  even  by 
the  joint  act  of  husband  and  wife.  It  is  a 
personal  exemption,  which  may  be  released 
or  abandoned,  but  not  sold:  Bowman  v. 
Norton,  16  Cal.  213. 

As  to  deeds  absolute  in  form  but  intended 
as  mortgages,  see  Merced  Bank  v.  Rosen- 
thal, 99  Cal.  3^  (if  such  deed  is  accompanied 
hy  a  contemporaneous  agreement  constitut- 


ing it  a  mortgage,  this  agreement  must  be 
aeknowleilged  by  both  husband  and  wife,  in 
order  to  create  an  encumbrance);  Kennedy 
V.  Gloster,  98  Cal.  143.  Such  deed  does  not 
pass  title  or  constitute  an  abandonment  of 
the  homestead:  See  cases  cited;  and  Mabury 
V.  Ruiz,  58  Cal.  11. 

Joinder  of  husband  and  wife  in  con- 
veyance or  release  of  homestead,  necessity 
for:  See  65  Am.  Dec.  485-489,  note. 

Refusal  of  wife  to  Join  in  conveyance 
in  pursuance  of  agreement  of  husband:  See 
89  Am.  Dec.  570-579,  note. 

That  equity  will  cancel  a  deed  induced  by 
fraud  upon  the  husband  and  wife,  see  Still 
V.  Saunders,  8  Cal.  261. 

Fraudulent  conveyance,  whether 
'  waives  right  to  homestead:  See  31  Am. 
Rep.  ©15-(H8,  note. 

Deed  of  homestead  between  husband 
and  wife.— The  statute  requiring  joint  sig- 
nature and  acknowledgment  was  enacted  in 
the  interest  of  the  wife,  to  prevent  a  con- 
veyance or  abandonment  of  the  homestead 
in  derogation  of  her  rights,  and  does  not 
apply  to  a  conveyance  of  the  property  from 
the  husband  to  the  wife,  which  does  not 
affect  the  homestead,  but  merely  makes  it 
thereafter  a  homestead  upon  the  separate 
property  of  the  wife:  Burkett  v.  Burkett, 
7«  Cal.  310:  12  Am.  St.  Rep.  58.  S?e,  also, 
Onks  V.  Oaks,  94  Cal.  60:  Estate  of  Lamb, 
95  Cal.  307;  Grupe  v.  Bj^ers,  73  Cal.  271 
(conveyance  after  divorce).  The  husband 
has  no  power  to  dedicate  any  part  of  the 
homestead  premises  to  public  use:  San  Fran- 
cisco V.  Grote,  120  Cal.  59;  65  Am.  St.  Rep. 
loo. 

Mortgages  and  encumbrances.— There 
are  two  classes  of  mortgages  which  the 
code  makes  binding  on  the  homestead — 
mortgage  of  the  premises  before  their  se- 
lection as  a  homestead,  and  a  subsequent 
mortgage  in  which  both  husband  and  wife 
join:  See  sec.  1^1,  subds.  3,  4. 

^lortgages  before  the  selection  of  the 
prcmisje«  as  a  homestead  have  been  sus- 
tained in  Rix  V.  McHenry,  7  Cal.  89;  Lassen 
V.  Vance,  8  Cal.  271;  68  Am.  Dec.  322. 
where  the  deed  of  purchase  and  mortga.<?e 
to  the  vendor  were  held  to  be  simultaneous; 
Montgomery  v.  Tutt,  11  Cal.  191;  Graham 
V.  Oviatt.  58  Cal.  428;  Shinn  t.  Macpher- 
sou.  58  Cal.  59(>:  Van  Sandt  v.  Alvis,  109 
Cal.  165;  50  Am.  St.  Rep.  25  (purchase 
money  mortgage);  Glas  v.  Glas,  114  Cal. 
5(KJ:  55  Am.  St.  Rep.  90  (mortgage  from 
husband  to  wife).  But  under  section  1241, 
subdivision  4,  the  mortgage  must  be  record- 
ed as  well  as  executed  before  the  declara- 
tion of  homestead  was  filed  for  record;  and 
this  is  true  though  the  mortgage  was  for 
the  purchase  money,  and  though  the  subse* 
quent  homestead  claimant  had  actual  no- 
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tice  of  the  mortgrage.  The  rights  of  a  home- 
stead claimant  are  regulated  by  the  statute, 
and  not  by  section  1217,  ante,  as  to  bona 
fide  purchasers:  Lee  y.  Murphy,   119  Cal. 

Mortgages  after  the  homestead  rights 
have  attached  have  been  held  invalid  as  be- 
ing made  by  the  husband  alone,  in  Dorsey 
V.  McFarland,  7  Cal.  342;  Revalk  v. 
Kraemer,  8  Cal.  66;  68  Am.  Dec.  304;  Van 
Keynegan  v.  Kevalk,  8  Cal.  75;  Cook  v. 
Klink,  8  Cal.  347;  Moss  v.  Warner,  10  Cal. 
296;  Barber  v.  Babel,  36  Cal.  11;  Lies  v. 
De  Diablar,  12  Cal.  327;  Soars  t.  Dixon. 
33  Cal.  117.  A  mortgage  executed  by  the 
husband,  and  not  recorded  before  a  valid 
declaration  of  homestead  by  the  wife  is  filed 
for  record,  cannot  be  enforced  against  the 
wife's  claim  of  homestead:  Ontario  State 
Bank  v.  Gerry,  91  Cal.  94;  First  Nat.  Bank 
of  San  Luis  Obispo  v.  Bruce,  94  Cal.  77. 
A  mortgage  by  husband  alone  of  a  tract  of 
land  upon  part  of  which  there  is  a  valid 
homestead  is  void  as  to  the  part  upon  which 
the  homestead  is  situated,  and  valid  as  to 
the  remainder:  Kennedy  v.  Gloster,  98  Cal. 
143.  The  Question  as  to  the  value  of  the 
homestead  is  not  material  to  the  validity  of 
a  mortgage  executed  by  the  husband  alone: 
Quackenbush  v.  Reed,  102  Oal.  493.  The 
filing  of  a  declaration  for  record  is  notice 
to  all  who  may  thereafter  deal  with  the 
property,  sufficient  to  put  them  upon  inquiry 
as  to  the  rights  of  the  wife:  Security  Loan 
etc.  Co.  V.  Kauffman,  108  Cal.  214,  220. 
As  to  the  validity  of  mortgage,  under  the 
act  of  1860,  to  secure  the  payment  of  the 
purchase  money,  see  Peterson  v.  Horn- 
blower,  33  Cal.  266.  It  is  to  be  noted  that 
under  the  act  of  1851,  prior  to  its  amend- 
ment in  1860,  a  mortgage  by  the  husband 
alone  bound  the  premises  to  the  extent  of 
their  value  in  excess  of  the  homestead 
right:  Bowman  v.  Norton,  16  Cal.  213;  see 
Moss  V.  Warner,  10  Cal.  296.  Whether  this 
would  be  so  held  now,  see  Mabury  v.  Ruiz, 
58  Cal.  11.  Mortgage  by  husband  alone 
does  not  become  valid  by  reason  of  the  prem- 
ises subsequently  losing  their  character  as 
homestead:  Powell  v.  Patison,  100  Cal.  236. 
A  husband's  renewal,  after  the  declaration 
of  homestead,  of  a  note  and  mortgage  given 
before,  does  not  continue  the  original  mort- 
gage as  against  the  homestead:  Barber  v. 
Babel,  36  Cal.  11.  This  case  was  distin- 
guished in  Van  Sandt  v.' Albis,  109  Cal.  165, 
50  Am.  St.  Rep.  25*,  by  reason  that  in  the 
former  case  the  first  note  and  mortgage 
were  barred  by  the  statute  of  limitations. 
Such  renewal  of  the  original  note  and  mort- 
gage will  be  deemed  in  equity  merely  a 
chan^  in  the  form  of  the  encumbrance,  and 
the  old  mortgage  may  be  foreclosed  for 
such  part  of  the  original  indebtedness  as  is 
not  barred.  Where,  intermediate  between  a 
first  and  second  mortgage,  a  declaration  of 
homestead  was  filed,  held  that  the  home- 
stead took  precedence  over  a  deficiency 
in  the  second  foreclosure  prooeedings: 
Hershey  T.  Dennis,  53  Cal.  77.  As  to  tiie 
effect  upon  the  homestead  rights  of  snbsti- 


.  tuting  one  mortgage  for  another,  see  Carr 
V.  Caldwell,  10  Cal.  380;  70  Am.  Dec.  740. 

Mortgages  by  the  husband  and  wife  bind 
the  homestead:  Peterson  v.  Homblower.  33 
Cal.  266;  Gluckauf  v.  BUven,  23  Cal.  312. 
As  to  the  invalidity  of  a  joint  mortgage  of 
the  homestead  under  the  act  of  1800.  ex- 
cept when  given  to  secure  the  purcha.se 
money,  see  Bowman  v.  Norton,  16  Cal.  213. 
In  a  mortgage  of  the  homestead,  the  prem- 
ises n^ed  not  be  described  as  a  homestead: 
Pfeiffer  v.  Reihn,  13  CaJ.  6i3. 

If  a  mortgage  is  given  upon  premises  out 
of  which  a  homestead  has  been  selected,  and 
the  deed  expressly  reserves  the  value  of  the 
homestead  from  the  mortgage,  the  fact  that 
the  declaration  of  homestead  is  invalid  will 
not  prevent  the  courts  from  effectuating  the 
intention  of  the  parties  by  reserving  for  the 
grantor  the  value  of  the  supposed  home- 
stead: Grogan  v.  Thrift.  58  Cal.  378. 

It  has  l)ecn  said  that  the  fraudulent  act 
of  the  husband  cannot  prejudice  the  rights 
of  the  wife  in  the  homestead:  Barber  v. 
Babel,  36  Cal.  11.  See,  also.  Security  Loan 
etc.  Co.  V.  Kauffman,  106  Cal.  214  (wife 
not  estopped  by  execution  of  a  mortgage  by 
a  woman  falsely  described  as  wife);  but 
this  principle  will  not  be  applied  to  the  pro- 
tection of  the  homestead  right  which  the 
fraudulent  act  of  the  husband  has  rendered 
more  valuable  by  clearing  off  a  prior  mort- 
gage, where  the  I'evival  of  the  mortgage  will 
not  make  worse  the  position  of  the  wife 
when  the  homestead  right  was  acquired,  and 
will  do  justice  to  the  parties  whose  money 
has  been  wrongfully  used  in  paying  off  the 
mortgage:  Shiun  v.  Macphersou,  58  Cal. 
598. 

The  question  of  homestead  right  may  be 
raised  by  the  wife,  in  foreclosure  proceed- 
ings to  which  she  was  not  made  a  party,  by 
filing  a  petition  of  intervention:  Mabury  v. 
Ruiz,  58  Cal.  11.  That  the  wife  is  a  proper 
party  defendant,  see  Fitzgerald  v.  Fer- 
nandez, 71  Cal.  504;  Watts  v.  Gallagher.  97 
Cal.  47.  The  question  cannot  be  raised  on 
a  motion  to  set  aside  the  sale,  either  by 
husband  or  by  the  wife:  Cook  v.  Klink,  8 
Cal.  347. 

Whether  the  mortgage  of  a  homestead  can 
be  executed  by  attorney,  see  Laughlin  v. 
Wright,  63  Cal.  313.       . 

Where  a  mortgage  of  the  homestead  was 
executed  in  the  form  prescribed  by  statute, 
by  both  husband  and  wife,  but  by  mistake 
of  the  mortgagee,  known  to  the  mortgagors, 
it  did  not  include  all  the  premises  agreed 
to  be  mortgaged,  it  may  be  reformed  so  as 
to  include  what  was  so  agreed,  at  the  suit 
of  the  mortgagee:  Stevens  v.  Holman,  112 
Cal.  346;  53  Am.  St.  Rep.  216. 

Community  property  on  which  a  home- 
stead has  been  declared  cannot  be  mort- 
gaged by  the  wife  to  her  husband  by  a 
mortgage  in  which  she  alone  joins:  Freler- 
muth  V.  Steigleman,  130  Cal.  392;  80  Am. 
St.  Rep.  000. 

Mortgrage  of  homestead:  See  12  Am.  St. 
Rep.  683-686,  note;  52  Am.  St.  Rep.  252-2o4. 
note. 
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General  Provisions. 


§§  1243, 1244 


Way  of  necessity.— A  grantee  uuder  fore-  the  mortgage  but  uot  sold  thereunder,  has 

closure  of    a  mortgage  on   land  to  which  a  way  of  necessity  over  the  homestead:  San 

there  is  no  access  except  oyer  the  homestead  Joaquin  Valley  Bank  y.  Dodge,  125  Cal.  77. 
of  the  mortgagor,  which  was  included  iu 

1243.  How  abandoned. 

Sec.  1243.  A  homestead  can  be  abandoned  only  by  a  declaration  of  abandon- 
ment, or  a  grant  thereof  executed  and  acknowledged,  or  by  a  subsequent  declara- 
tion of  homestead,  duly  executed  and  acknowledged: 

1.  By  the  husband  and  wife,  if  the  claimant  is  married; 

2.  By  the  claimant,  if  unmarried.     [Commissioners'  Amendment,  approved 

March  16, 1901;  took  effect  July  1,  1901.] 

lin  V.  Wright,  63  Cal.  113.  The  wife's  adul- 
tery and  desertion  do  not  impair  the  home- 
stead right:  Lies  y.  De  Diablar,  12  Cal.  327. 
A  homestead  selected  by  a  wife  upon  the 
separate  property  of  the  husband  is  uot 
abandoned  by  a  subsequent  agreement  of 
the  spouses  for  its  division  between  them» 
which  is  not  recorded  by  either  of  the  par- 
ties: Estate  of  Lamb,  95  Cal.  397.  A  home- 
stead declared  by  a  wife  upon  her  separate 
property  for  the  joint  benefit  of  the  spouses 
is  not  fliffected  by  a  decree  of  divorce  ob- 
tained by  her  from  her  husband,  when  the 
pleadings  and  decree  in  the  action  for  di- 
Yorce  are  silent  as  to  the  homestead  prop, 
erty:  Stone  v.  Cofer,  111  Cal.  482.  See,  also, 
sec.  14<),  ante.  But  a  contract  between 
husband  and  wife,  on  their  separation,  pro- 
viding for  a  division  of  the  homestead,  aud 
a  relinquishment  of  the  wife*s  claims  there- 
to for  a  fixed  valuation,  which  contract  was 
acknowledged  and  recorded,  operated  as  an 
abandonment  by  both  spouses.  The  law 
has  prescribed  no  form  of  words  for  the 
abandonment  of  the  homestead;  and  it  is 
not  even  necessary  that  the  instrument  ex- 
pressly refer  to  the  property  as  a  home- 
stead: Estate  of  Winslow,  121  Cal.  92. 

The  acceptance  by  the  widow  of  letters 
testamentary,  and  the  fact  that  she  was  by 
the  will  made  a  residuary  legatee,  do  not 
show  that  she  waived  her  right  to  have  a 
homestead  set  apart  by  the  probate  court: 
Salzberger  v.  Salzberger,  60  Cal.  385. 

A  homestead  was  destroyed,  in  Carroll  v. 
Ellis,  63  Cal.  440,  by  a  conveyance  of  an 
undivided  moiety  to  a  third  person. 

In  general,  a  homestead  cannot  be  aban- 
doned except  in  the  mode  prescribed  by  the 
statute:  Porter  v.  Chapman,  65  Oal.  365; 
Lubbock  v.  McMann,  82  Cal.  226;  16  Am. 
St.  Rep.  208. 

Abandonment  of  homeBtead:  See  60 
Am.  Dec.  607-^15,  note;  8  Am.  St.  Rep.  623, 
note;  47  Am.  Dec.  607-615,  note. 

Divorce,  effect  of  on  homestead:  See 
70  Am.  St.  Rep.  113-114,  note. 


Abandonment  of  homestead.— A  con- 
veyance by  a  deed  absolute  is  an  abandon- 
ment of  the  homestead:  Johnston  v.  Bush, 
49  Cal.  198;  Oaks  v.  Oaks,  94  Cal.  66.  The 
conveyance  absolute  in  form,  but  intended 
as  a  mortgage  merely,  is  an  abandonment 
as  to  innocent  purchasehei:  Mabury  v.  Ruiz, 
58  Cal.  11.  The  selling  an  undivided  por- 
tion works  an  abandonment  of  the  home- 
stead: Kellersberger  v.  Kopp,  6  Cal.  563. 
The  word  "grant**  is  not  used  in  a  technical 
sense,  and  includes  a  quitclaim  deed:  Faivre 
T.  Daley,  93  Cal.  664;  aud  a  grant  upon  con- 
dition subsequent,  with  a  reservation  of  use 
and  occupation  to  the  grantors:  Bank  of 
Suisun  V.  Stark,  106  Cal.  202. 

Voluntary  removal  from  the  premises  does 
not  destroy  the  homestead:  Holden  v. 
Piuney.  6  Cal.  234;  Taylor  v.  Hargous,  4 
Cal.  268;  60  Am.  Dec.  606;  Waggle  v. 
Worthy,  74  Cal.  206;  5  Am.  St.  Rep.  440; 
Tipton  V.  Martin.  71  Cal.  325  (under  act  of 
1860);  not  even  after  a  separate  sale  by  the 
husband:  Taylor  v.  Hargous,  4  Cal.  268;  60 
Am.  Dec.  606.  A  homestead  is  not  aban- 
doned by  the  removal  of  the  husband  with 
his  family  and  living  elsewhere,  when  there 
is  an  intention  to  return  later  and  make 
it  their  home:  See  the  facts  in  this  case. 
Porter  v.  Chapman,  65  Cal.  365;  nor  by  their 
lease  of  the  homestead,  purchase  of  other 
property,  and  erection  of  another  home 
thereon:  Simonson  v.  Burr,  121  Cal.  582. 
The  fact  that  both  husband  and  wife  were 
anxious  to  sell  their  homestead,  and  the 
husband  made  repeated  efforts  for  that  pur- 
pose, is  not  evidence  that  he  intended  to 
abandon  the  homestead  as  such:  Duun  v. 
Tozer,  10  Cal.  167.  The  husband's  residence 
is  the  wife's  residence;  so  his  removing 
from  the  premises,  thereby  compelling  her  to 
remove,  may  not  indicate  her  design  to 
abandon  the  homestead:  Guiod  v.  Guiod,  14 
Cal.  506;  76  Am.  Dec.  440.  See,  however, 
removal  as  evidence  of  abandonment:  Har- 
per V.  Forbes,  15  Cal.  202;  Brennan  r. 
Wallace,  25  Cal.  106;  and  compare  Laugh- 


1244.  Abandonment,  when  becomes  effectual. 

Sec.  1244.    A  declaration  of  abandonment  is  effectual  only  from  the  time  it 
is  filed  iu  the  oiBce  in  which  the  homestead  was  recorded. 
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§§  1245-1248  Civil  Code.  [Div.  II,  Part  IV, 

1246.  Appraisement  of  homesteads. 

Sec.  1245.  Wlien,  in  a  case  not  within  the  classes  enumerated  in  section 
twelve  hundred  and  forty-one,  a  judgment  has  been  docketed  against  the  home- 
stead claimant,  and  an  execution  for  its  enforcement  has  been  levied  upon  the 
homestead,  or  the  issuance  of  such  execution  is  prohibited  by  any  bankruptcy  or 
insolvency  law,  the  execution  creditor,  or  the  trustee  or  assignee  in  bankruptcy 
or  insolvency,  as  the  case  may  be,  may  apply  to  the  superior  court  of  the  county 
in  which  the  homestead  is  situated  for  the  appointment  of  persons  to  appraise 
the  value  thereof.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Appraising     value    of     homestead. —  led  upon  the  property  as  a  foundation,  nud 

"Tliere  is  but  one  method  of  ascei'taining  then  proceed  as  indicated**  in  the  other  sec- 

whether  the  property  claimed  as  a  home-  tious  of  this  chapter:  Barrett  v.  Sims.  5i> 

stead  is  of  a  value  exceeding  fipe  thousand  Cal.  615,  610. 

dollars,  and  whether  there  be  any  surplus  The  court  should  not  allow  an  answer  to 

for  creditors Until    such    ascertain-  the  petition  to  be  filed.    The  code  does  not 

ment  the  property  covered  by  the  declara-  contemplate  any  formal  trial  of  issues  nor 
tion  is  exempt  from  execution  or  forced  sale,  any  findings  or  new  trials,  but  the  home- 
There  is  no  lien  of  the  judgment  until  the  stead  claimant  is  entitled  to  a  hearing  upon 
levy  of  an  execution;  and  that  levy  creates  the  application  without  any  pleadings  on  his 
no  lien  except  for  the  purpose  of,  and  as  a  part:  Stone  v.  McCann,  79  Cal.  460. 
foundation  for,  instituting  and  carrying  on  Value  of  homestead:  See  sec.  1263,  and 
proceedings  to  have  an  appraisement    and  note. 

sale  under  the  statute.    Therefore  a  creditor  Excess  of  homestead  value  subject  to 

believing  the  property  declared  as  a  home-  judgment  lien:  See  34  Am.  St.  Rep.  505,  506, 

stead  to  be  of  greater  value  than  five  thou-  note, 
sand  dollars  should  have  his  execution  lev- 

1246.  Application  for  appraisement,  how  may  be  made. 

Sec.  1246.     The  application  must  be  made  upon  a  verified  petition  showing: 

1.  The  fact  that  a  judgment  has  been  docketed  against  the  homestead  claim- 
ant, stating  tjie  amount  due  thereon,  and  that  an  execution  thereon  has  been 
levied  upon  the  homestead,  or  that  the  issuance  or  levy  of  such  execution  is  pro- 
hibited by  some  bankruptcy  or  insolvency  law; 

2.  The  name  of  the  claimant; 

3.  That  the  value  of  the  homestead  exceeds  the  amount  of  the  homestead  ex- 
emption. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

1247.  Filing  petition  for  appraisement. 

Sec.  1247.  The  petition  must  be  filed  with  the  clerk  of  the  superior  court, 
and  an  order  be  made  by  the  judge  fixing  the  time  and  place  for  the  hearing 
thereof.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

1248.  Service  of  copy  of  petition  and  order  to  show  cause. 

Sec.  1248.  A  copy  of  the  petition  and  of  the  order  of  the  judge  must  be 
served  on  the  claimant  at  least  ten  days  prior  to  the  time  designated  in  such 
order  for  the  hearing,  unless  he  is  absent  from,  or  cannot  be  found  within,  the 
county,  in  which  event  such  copies  may  be  left  with  any  adult  person  found  re- 
siding on  the  homestead  premises,  and  if  no  such  person  can  be  found  there,  then 
by  mailing  such  copies  to  the  claimant  at  his  last  known  postoffice  address. 
.'[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 
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1249.  Appointment  of  appraisers. 

Sec.  1249.  At  the  hearing,  the  court,  upon  proof  of  the  service  of  a  copy  of  the 
petition  and  order,  and  proof  of  the  matters  stated  in  subdivision  one  of  section 
twelve  hundred  and  forty-six,  must  appoint  three  disinterested  residents  of  the 
county  to  appraise  the  value  of  the  homestead.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

1250.  Oath  of  appraisers. 

Sec.  1250.  The  persons  appointed,  before  entering  upon  the  performance  of 
their  duties,  must  take  an  oath  to  faithfxQly  perform  the  same. 

125L  Snties  of  appraisers. 

Sec.  1261.  They  must  view  the  premises  and  appraise  the  value  thereof,  and 
if  the  appraised  value  exceeds  the  homestead  exemption,  they  must  determine 
whether  the  land  claimed  can  be  divided  without  material  injury. 

1252.  Beport  of  appraisers. 

Sec.  1252.  Within  fifteen  days  after  their  appointment  they  must  make  to 
the  court  a  report  in  writing,  which  report  must  show  the  appraised  value  and 
their  determination  upon  the  matter  of  a  division  of  the  land  claimed.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

1253.  Direction  to  appraisers  to  set  oil  the  homestead. 

Sec.  1253.  If  it  appears  to  the  court  that  the  land  claimed  can  be  divided 
without  material  injury,  it  must,  by  an  order^  direct  the  appraisers  to  set  off  to 
the  claimant  so  much  of  the  land,  including  the  residence,  as  will,  after  deduct- 
ing the  amount  of  all  liens  remaining  thereon  which  existed  when  the  declaration 
of  homestead  was  filed  for  record,  amount  in  value  to  the  homestead  exemption, 
and  the  judgment  may  be  enforced  against  the  remainder  of  the  land.  [Com- 
missioners^ Amendment,  approved  March  16,  ^901;  took  effect  July  1,  1901.] 


The  homestead  consists  of  the  dwell- 
ing-house in  which  the  claimaut  resides, 
and  the  laud  on  which  the  same  is  situated, 
inespectiTe  of  the  tenure,  tenancy  or  title 
by  which  he  holds  it.  Upon  proceedings  to 
appraise  its  value  under  execution  the  ap- 
praisers must  consider  only  the  value  of  the 
premises,  and  whether  the  laud  claimed  can 
be  diyided  without  material  injury,  if  its 
Talue  exceeds  fire  thousand  dollars.  One  who 
holds  only  a  Ufe  estate  in  the  premises  can- 
not have  the  appraisement  limited  to  the 
Talue  of  such  life  estate,  and  if  it  appears 
that  the  land  can  be  easily  divided  without 


material  injury,  the  life  tenant  cannot  dt^ 
mand  that  it  be  sold  as  an  entirety,  and 
that  five  thousand  dollars  of  the  proceeds 
be  paid  to  him:  Brown  v.  Starr,  79  Cal.  008; 
12  Am.  St.  Bep.  180.  The  order  here  men- 
tioned does  not  amount  to  a  final  judgment. 
There  is  no  statutory  provision  requiring  a 
further  report  from  the  appraisers;  but  it 
is  held  that  where  the  matter  is  remanded 
to  the  appraisers  for  further  action  they 
must  make  a  report  of  such  action  to  the 
court,  which  report  must  be  confirmed  or 
rejected  after  reasonable  notice:  Brown  v. 
Starr,  75  Cal.  163. 


1254.  Sale  of  homestead,  when  may  be  directed. 

See.  1254.  If  it  appears  to  the  court  that  the  land  claimed  exceeds  in  value 
the  amount  of  the  homestead  exemption,  after  deducting  the  amount  of  all  liens 
remaining  thereon  which  existed  when  the  declaration  was  filed  for  record,  and 
that  it  cannot  he  divided,  the  court  must  make  an  order  directing  its  sale. 
[Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 
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1255.  Bid  whicli  may  be  received. 

Sec.  1255.  At  such  sale  no  bid  must  be  received,  unless  it  exceeds  the  amount 
of  the  homestead  exemption. 

1256.  Disposition  of  proceeds  of  sale. 

Sec.  1256.  If  the  sale  is  made,  the  proceeds  thereof,  to  the  amount  of  the 
homestead  exemption,  must  be  paid  to  the  claimant,  and  the  balance  applied  as 
directed  by  the  court.  ,  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

• 

1257.  Exemption  of  proceeds  of  sale. 

Sec.  1257.  The  money  paid  to  the  claimant  is  entitled,  for  the  period  of  six 
months  thereafter,  to  the  same  protection  against  legal  process  and  the  volun- 
tary disposition  of  the  husband,  which  the  law  gives  to  the  homestead.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  230;  took  effect  July  1, 
1874.] 

1258.  Compensation  of  appraisers. 

Sec.  1258.  The  court  must  fix  the  compensation  of  the  appraisers,  not  to 
exceed  five  dollars  per  day  each  for  the  time  actually  engaged. 

1259.  riosts  of  proceedings,  by  whom  and  how  to  be  paid. 

Sec.  1259.  The  execution  creditor  must  pay  the  costs  of  these  proceedings 
in  the  first  instance;  but  in  the  cases  provided  for  in  sections  twelve  hundred  and 
fifty-three  and  twelve  hundred  and  fifty-four  the  amount  so  paid  must  be  added 
as  costs  on  execution,  and  collected  accordingly. 

1260.  Homesteads,  limitations  of  value. 

Sec.  1260.    Homesteads  may  be  selected  and  claimed: 

1.  Of  not  exceeding  five  thousand  dollars  in  value  by  any  head  of  a  family; 

2.  Of  not  exceeding  one  thousand  dollars  in  value  by  any  other  person. 
EBtimata  of  value:  See  sec.  12G3,  infra.  Place  of  recording:  See  sec.  1264,  infra. 

1261.  Head  of  family,  who  ii. 

Sec.  1261.  The  phrase  "head  of  a  family,'*  as  used  in  this  title,  includes  with- 
in its  meaning: 

1.  The  husband,  when  the  claimant  is  a  married  person. 

2.  Every  person  who  has  residing  on  the  premises  with  him  or  her,  and  under 
his  or  her  care  and  maintenance,  either:  1.  His  or  her  minor  child,  or  minor 
grandchild,  or  the  minor  child  of  his  or  her  deceased  wife  or  husband;  2.  A 
minor  brother  or  sister,  or  the  minor  child  of  a  deceased  brother  or  sister. 

3.  A  father,  mother,  grandfather,  or  grandmother. 

4.  The  father,  mother,  grandfather,  or  grandmother  of  a  deceased  husband  or 
wife. 

5.  An  unmarried  sister,  or  any  other  of  the  relatives  mentioned  in  this  section, 
who  have  attained  the  age  of  majority,  and  are  unable  to  take  care  of  or  support 
themselves.  [Amendment,  approved  March  9,  1893;  Stats.  1893,  p.  125;  took 
effect  immediately.] 
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Head  of  family.— An  indiTidual,  whether 
married  or  not,  may  be  the  head  of  a  fam- 
ily: Revalk  y.  Eraemer,  8  Cal.  66;  68  Am. 
Dec.  304;  au  uumarried  womau  with  whom 
liTes  a  bastard  child  may  select  a  home- 
stead: ElUs  ▼.  White,  4fl  Cal.  73;  a  mulatto 
may  take  the  benefit  of  the  statute:  Will- 
iams Y.  Younsr,  17  Cal.  403;  a  widow  to 
whom  the  probate  court  has  set  apart  a 
homestead  may,  on  her  remarriage,  claim  a 
second  homestead  under  the  general  home- 
stead act:  Higgins  r.  Higgius,  46  Cal.  259. 


Under  the  act  of  1862,  declaring  that  an 
uumarried  person  was  not  entitled  to  select 
or  hold  a  homestead  unless  such  person  had 
the  care  and  maintenance  of  a  minor  child, 
the  homestead  ceases  on  the  child*s  becom- 
ing of  age:  Santa  Cruz  Bank  v.  Cooper,  56 
Cal.  339. 

Who  is  head  of  family:  See  61  Am.  Dec. 
586-593,  note;  70  Am.  St.  Rep.  107-115, 
note. 

Head  of  family  and  householder,  defini- 
tion of:  See  32  Am.  Bep.  30,  31,  note. 


CHAPTER  IL 


Sec.  1202. 
Sec.  1268. 
Sec.  1264. 
Sec.  12^. 


HOMESTEAD    OF   THE   HEAD    OF   A   FAMILY. 

Mode  of  selection. 
Declaration,  what  to  contain. 
Declaration  must  be  recorded. 
Tenure  by  which  homestead  is  held. 


1262.  Kode  of  selection. 

* 

Sec.  1262.  In  order  to  select  a  homestead^  the  husband  or  other  head  of  a 
family,  or  in  case  the  husband  lias  not  made  such  selection,  the  wife,  must  exe- 
cute and  acknowledge,  in  the  same  manner  as  a  grant  of  real  property  is  ac- 
knowledged, a  declaration  of  homestead,  and  file  the  same  for  record.  [Amend- 
ment, approved  March  30,  1874-;  Amendments  1873-74,  230;  took  effect  July  1, 
1874.] 


Declaration  of  homestead:  See  next  sec- 
tion and  note. 

Selection  hy  wife:  See  sees.  1238,  123fif, 
ante. 

Place  of  recording:  See  sec.  1264,  infra. 

Where  the  wife  selects  the  homestead 
she  may  ackuowled^  the  declaration  in  the 
same  manner  as  is  provided  for  the  ac- 
knowledgment of  conveyances  of  real  prop- 
erty by  persons  other  than  married  women: 
Clements  t.  Stanton,  47.  Cal.  00.  This  was 
prior  to  the  code.  Under  the  code,  the  ac- 
knowledgment by  a  wife  must  comply 
strictly  with  the  sections  regulating  the  ac- 
knowledgments of  married  women:  Beck  ▼. 
Soward,  76  Cal.  527;  Kennedy  t.  Gloster, 
^  Cal.  143.  A  deputy  clerk  may  take  the 
acknowledgment:  Emmal  t.  Webb,  36  Cal. 
197.  And  such  declaration  by  a  married 
womau  is  valid,  although  her  husband  does 
not  reside  on  the  premises:  Gambette  v. 
Brock,  41  Cal.  78.  The  wife  must  state  in 
her  declaration  that  the  husband  has  failed 


to  make  the  declaration,  and  that  therefore 
she  makes  it:  Booth  v.  Gait,  58  Cal.  254. 

With  respect  to  homesteads  under  the 
act  of  1851,  and  the  necessity  for  filing 
declarations  under  the  act  of  1860,  see  Mc- 
Quade  v.  Whaley,  31  Cal.  526;  Noble  v. 
Hook,  24  Cal.  638;  Riley  v.  Pehl,  23  Cal.  70. 

Becording  of  declaration  of  homestead. 
The  declaration  is  not  a  "conveyance"  with- 
in the  meaning  of  the  codes,  and  hence  the 
doctrine  that  unrecorded  deeds  and  mort- 
gages are  good  except  as  against  subse- 
quent purchasers  .  for  a  valuable  considera- 
tion does  not  apply  to  homesteads:  Ontario 
State  Bank  v.  Gerry,  01  Cal.  04. 

The  declaration  need  not  be  filed  upon  the 
day  of  its  execution  and  acknowledgment, 
nor  need  it  be  filed  by  the  declarant  in 
person  without  the  agency  of  others:  Farley 
V.  Hopkins,  70  Cal.  203.  The  recorder's 
failure  to  index  the  declaration  does  not  af- 
fect the  validity  of  the  homestead:  South- 
wick  V.  Davis,  78  Cal.  504. 


1263.  Declaration,  what  to  contain. 

See.  1263.    The  declaration  of  homestead  must  contain: 

1.  A  statement,  showing  that  the  person  making  it  is  the  head  of  a  family, 
and,  if  the  claimant  is  married,  the  name  of  the  spouse;  or,  when  the  declara- 
tion is  made  by  the  wife,  showing  that  her  husband  has  not  made  such  declara- 
tion, and  that  she  therefore  makes  the  declaration  for  their  joint  benefit,- 

2.  A  statement  that  the  person  making  it  is  residing  on  the  premises^  and 

claims  them  as  a  homestead; 
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[Div.  n.  Part  IV, 


3.  A  description  of  the  premises; 

4.  An  estimate  of  their  actual  cash  value.     [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 


Head  of  a  family:  See  sec.  1261,  ante. 

Wliere  a  eelectlon  is  made  in  virtue 
of  the  claim.aiit  being  the  "head  of  the 
family/*  it  is  necessary  to  show  that  fact 
in  the  declaration:  Reid  v.  Englehardt-Da- 
vidson  etc.  Co..  126  Cal.  527;  77  Am.  St. 
Bep.  209. 

A  statement  that  the  declarant  Is  the 
head  of  a  family  is  sufficient;  facts  need  not 
be  set  forth  sho^iu^r  the  declarant  to  be 
the  head  of  a  family:  Jones  t.  Waddy,  66 
Cal.  457;  Security  Loan  etc.  Co.  ▼.  Kautf- 
man,  108  Cal.  214.  As  to  declaration  made 
by  wife,  see  Farley  v.  Hopkins,  79  Cal.  203; 
Booth  T.  Gait,  58  Cal.  254.  Joint  intention 
of  husband  and  wife  not  necessary  under 
the  act  of  1860:  Quackeubush  t.  Reed,  102 
Cal.  493. 

Sufficiency  of  declaraHon.— The  right  of 
a  claimant  to  select  a  homestead  and  im- 
press upon  it  an  exemption  from  a  forced 
sale  must  appear  upon  the  face  of  the  dec- 
laration, and  the  omission  thereof  cannot 
be  supplied  by  extraneous  eyideuce:  Reid 
V.  Englehardt-DaTidson  etc.  Co.,  120  Cal. 
527;  77  Am.  St.  Rep.  206. 

Besldence  neceasary:  See  sec.  1237,  and 
note;  and  the  declaration  of  homestead  must 
state  that  the  declarant  is  residing  on  the 
homestead  at  the  time:  Babcock  t.  Gibbs, 
52  Cal.  629;  and  so  Dom  y.  Howe,  52  Cat. 
680;  Boreham  y.  Byrne,  83  Cal.  23. 

Estimate  of  the  actual  cash  value.— 
This  subdiyision  must  be  complied  with: 
Ashley  y.  Olmstead,  54  Cal.  616;  Ames  y. 
Eldred,  55  Cal.  136^  where  the  estimate  in 
the  following  language  was  pronounced  in- 
sufficient: *That  the  actual  cash  yalue  is  fiye 


thousand  dollars  and  oyer."  It  does  not 
yitiate  the  declaration  that  the  yalue  is 
estimated  at  more  than  fiy«  thousand  dol- 
lars: Ham  y.  Santa  Rosa  Bank,  62  Cal.  125; 
45  Am.  Rep.  654;  the  opinion  in  bank; 
Tieruan  y.  His  Creditors,  62  Cal.  286;  King 
y.  Gotz,  70  Cal.  236.  "The  cash  yalue  of 
the  said  aboye-described  premises  is  three 
thousand  dollars,"  is  a  sufficient  compliance 
with  subdiyision  4  of  this  section:  Bead  y. 
Rahm,  65  Cal.  34B. 

Joint  declaration  by  husband  and 
wife,  containing  the  essential  requirements 
of  the  statute,  is  yalid,  whether  the  prem- 
ises are  community  property  or  the  sep- 
arate property  of  the  wife:  Simouson  y. 
Burr,  121  Cal.  582.  For  other  statements 
of  yalue  held  sufficient,  see  Grayes  y.  Baker, 
68  Cal.  134  ('the  cash  yalue  of  the  home- 
stead is  about  four  thousand  dollars"); 
Southwick  y.  Dayis,  78  Cal.  504  ("does  not 
exceed  in  yalue  the  sum  of  fiye  thousand 
dollars**);  Schuyler  y.  Broughtou,  76  CaK 
524  ("we  do  place  the  yalue  of  said  laud 
at  a  sum  not  to  exceed  sixteen  hundred  dol- 
lars"). 

Description.— It  is  not  necessary  that  the 
description  of  land  in  a  homestead  declara- 
tion should  be  more  particular  than  in  a 
conyeyance:  Ombaum  y.  Creditors,  Gl  Oal. 
455;  Schuyler  y.  Broughton,  76  OnL  524; 
Quackeubush  y.  Reed,  102  Cal.  493  (descrip- 
tion by  reference  to  map  and  deed);  Estate 
of  Ogburn,  106  Cal.  95.  That  it  may  in- 
clude more  than  one  lot,  see  Ombaum  y. 
Creditors,  01  Cal.  455;  McDonald  y.  Badger, 
28  Cal.  393;  88  Am.  Dec  128;  Englebrecht 
y.  Shade,  47  Cal.  627. 


1264.  Declaration  must  be  recorded. 

.See.  1264.    The  declaration  must  be  recorded  in  the  oflBce  of  the  recorder  of 

the  county  in  which  the  land  is  situated. 

Land  in  two  counties.— As  to  what  con-      of  land  is  situated  partly  in  two  counties^ 
stitutes  a  yalid  recording  where  the  tract      see  Kennedy  y.  Gloster,  98  Cal.  143. 


1265.  Tenure  by  which  homestead  is  held. 

Sec.  1265.  From  and  after  the  time  the  declaration  is  filed  for  record,  the 
premises  therein  described  constitute  a  homestead.  If  the  selection  was  made 
by  a  married  person  from  the  community  property,  the  land,  on  the  death  of 
either  of  the  spouses,  vests  in  the  survivor,  subject  to  no  other  liability  than 
such  as  exists  or  has  been  created  under  the  provisions  of  this  title;  in  other 
cases,  upon  the  death  of  the  person  whose  property  was  selected  as  a  homestead, 
it  shall  go  to  his  heirs  or  devisees,  subject  to  the  power  of  the  superior  court  to 
assign  the  same  for  a  limited  period  to  the  family  of  the  decedent;  but  in  no 
case  shall  it  be  held  liable  for  the  debts  of  the  owner,  except  as  provided  in  this 
title.  [Amendment,  approved  April  6,  1880;  Amendments  1880,  8  (Ban.  ed* 
126);  took  effect  inmiediately.] 
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f  0  whom  hon^estead  descends. — Com- 
pare this  sectiou  with  sectiou  1474  of  the 
Cod^  of  GiTil  Procedure.  Section  1474  of 
the  Code  of  Civil  Procedure,  having  been 
enacted  ten  days  later  than  the  abovie  sec- 
tion, must  be  deemed  the  latest  expression 
of  the  legislative  will  upon  the  subject: 
Weiureich  v.  Hensley,  121  Cal.  647.  653.  If 
selected  from  the  community  property,  the 
homestead,  upon  the  death  of  either  spouse^ 
vests  in  the  survivor:  Mawson  v.  Mawson, 
50  Cal.  530;  Gagliardo  v.  Bumout,  54  Cal. 
496:  Estate  of  Headeu,  62  Cal.  295;  Her- 
rold  V.  Reen,  58  Cal.  443;  Rich  v.  Tubbs,  4l 
Cal.  34;  Bollinjrer  v.  Manning,  79  Cal.  7;  Es- 
tate of  Ackerman,  80  Cal.  208;  13  Am.  St. 
Rep.  116;  Mechanics'  Bldg.  etc.  Assn.  v. 
King,  83  Cal.  440;  Sanders  v.  Russell,  86 
Cal.  119;  21  Am.  St.  Rep.  26;  Collins  v. 
Scott,  100  Cal.  4-!«;  Sheehy  v.  Miles,  93  Cal. 
288;  Baker  v.  Brickell,  87  Cal.  329;  and  if 
the  survivor  afterward  sell  the  same,  he  is 
not  entitled  to  have  another  homestead  set 
apart  to  him  from  the  separate  property  of 
the  deceased:  Estate  of  Ackerman,  80  Cal. 
208;  13  Am.  St.  Rep.  116;  the  property  retains 
its  homestead  characteristics  for  the  sur- 
vivor: See  cases  above.  Its  character  as 
separate  property  of  the  surviving  wife  is 
not  affected  by  her  subsequent  remarriage: 
Graham  .v.  Stewart,  68  Cal.  374.  It  is  not 
subject  to  forced  sale  for  subsequent  debts 
of  the  survivor:  Tyrrell  v.  Baldwin,  78  Cal. 
470.  If  it  was  of  less  value  than  five  thou- 
sand dollars  at  the  time  of  selection,  it 
vests  absolutely  in  the  survivor,  notwith- 
standing at  the  time  of  the  death  its  value 
may  <^ceed  five  thousand  dollars:  Estate  of 
Burdick,  76  Cal.  639.  Under  the  act  of 
1860  the  children  had  an  interest  in  the 
homestead  upon  the  death  of  either  parent, 
but  that  act  was  amended  in  1862  so  as  to 
change  the  order  of  descent,  and  vest  the 
homestead  in  the  surviving  spouse:  See  Her- 
rold  V.  Reen.  58  Cal.  443:  Rich  v.  Tubbs,  41 
Cal.  34.  As  to  descent  of  homestead  under 
act  of  1860,  see  Levins  t.  Rovegno,  71  Cal. 
273. 

The  act  of  1862  provided  that  the  survivor 
should  hold  the  title  to  the  homestead  "as 
folly  and  amply  as  the  same  was  held  by" 
the  husband  and  wife,  or  either  of  them, 
immediately  preceding  the  death  of  the  de- 
ceased spouse.  Under  this  provision  the 
survivor  may  mortgage  the  homestead:  Her- 
rold  V.  Reen,  58  Cal.  443.  The  homestead 
vested  absolutely  in  the  survivor:  Watson 
V.  His  Creditors.  58  Cal.  556;  Baker  v.  Brick- 
ell, 87  Cal.  829.  This  right  was  so  deter- 
mined, notwithstanding  the  declaration  of 
homestead  was  filed  under  the  act  of  1860, 
which  named  the  children  as  successors  in 
hiterest  of  the  deceased  spouse,  it  appear- 
ing that  the  death  did  not  occur  until  after 
the  amendment  changing  the  order  of  de- 
scent: Herxold  T.  Reen,  58  Cal.  443.  The  law 


in  force  at  the  time  of  the  death,  and  not 
that  which  was  in  force  at  the  time  of  the 
declaration,  controls  on  the  subject  of  home- 
steads and  the  rights  of  survivora:  Tyrrell 
V.  Baldwin,  78  Cal.  470;  Gruwell  v.  Scybolt, 
82  Cal.  7. 

That  the  homestead  is  liable  for  the  debts 
of  the  husband  contracted  after  the  death  of 
the  wife  is  held  in  Watson  v.  Creditors,  58 
Cal.  5Co,  where  the  declaration  was  filed 
August  6,  1872,  and  the  wife  died  December 
31,  1876.  The  claim  that  after  the  death  of 
the  wife  the  husband  held  the  property  as 
a  homestead  for  himself  and  children  was 
not  recognized  by  the  court  in  that  case. 
Nor  was  the  question  affected  by  the  fact 
that  the  probate  court  set  apart  the  proper- 
ty as  a  homestead  for  the  benefit  of  the  hus- 
band and  children. 

Under  the,  above  section  the  homestead 
selected  from  community  property  is  not 
subject  to  the  debts  of  the  survivor  con- 
tracted after  the  death  of  the  spouse.  The 
case  of  Watson  v.  Creditors,  58  Oal.  565, 
construing  the  act  of  1862,  is  therefoi^  not 
the  present  law:  Tyrrell  v.  Baldwin,  78  Cal. 
470. 

A  homestead  set  apart  under  section  1261, 
by  a  sou  with  whom  his  mother  resided  un- 
der his  care  and  maintenance,  does  not  cease 
to  be  exempt  from  execution  for  a  debt  of 
the  sou  because  he  has  ceased  to  be  the  head 
of  a  family,  owing  to  the  death  of  the 
mother:  Roth  v.  lusley,  86  Cal.  134.  When 
homestead  is  carved  out  of  separate  prop- 
erty of  the  wife,  and  the  wife  dies  intes- 
tate, leaving  more  than  one  child,  it  de- 
scends one-third  to  the  husband,  and  the 
remaining  two-thirds  in  equal  shares  to  the 
children,  as  provided  in  section  1386»  post: 
Beck  V.  Soward,  76  Cal.  527. 

Nonresident  widow,  rights  of,  in  home- 
stead: See  96  Am.  I>ec.  412-415,  note. 

Nature  of  the  homestead  estate.— The 
homestead  is  a  sort  of  joint  tenancy,  with 
the  right  of  survivorship,  at  least  as  be- 
tween husband  and  wife,  and  this  estate 
cannot  be  altered  or  destroyed  except  by 
the  concurrence  of  both  in  the  manner  pro- 
vided by  law:  Taylor  v.  Hargous,  4  Cal. 
273;  Poole  v.  Gerrard,  6  Cal.  71;  05  Am. 
Dec.  481;  Revalk  v.  Kraemer,  8  Cal.  66; 
68  Am.  Dec.  304;  Buchanan^s  Estate,  8  Cal. 
507;  Tompkins*  Estate,  12  Cal.  114,  1^. 
And  although  the  joint  tenancy  view  was 
denied  in  Gee  v.  Moore,  14  Cal.  472,  Guiod 
V.  Guiod,  14  Cal.  506,  76  Am.  Dec.  440, 
Bowman  v.  Norton,  16  Cal.  213,  Brennau 
V.  Wallace,  25  Cal.  114,  it  was  incorporated 
in  the  subsequent  legislative  enactments  of 
the  state,  and  advanced  and  maintained  in 
Barber  v.  Babel,  -36  Cal.  16. 

Bight  of  homestead,  whether  an  estate 
or  a  privilege:  See  65  Am.  Dec.  482-489, 
note. 
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|§  1266, 1267  CivfL  Code.  [Div.  U,  Part  IV, 

CHAPTER  III. 

HOMESTEAD  OF  OTHER  PERSONS. 

1266.  Mode  of  selection. 

Sec.  1266.  Any  person  other  than  the  head  of  a  family,  must,  in  the  selection 
of  a  homestead,  execute,  acknowledge,  and  cause  to  be  recorded,  in  the  same 
manner  that  a  grant  of  real  property  is  executed,  acknowledged,  and  recorded, 
a  declaration  of  homestead  containing  everything  required  by  the  second,  third, 
and  fourth  subdivisions  of  section  twelve  hundred  and  sixty-three.  From  the 
filing  of  such  declaration  for  record,  the  land  described  therein  is  a  homestead. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


*^^ 


3y  this    amendment  sections    twelve      eight,  and  twelve  hundred  and  sixty-nine 
himdred  aud  sixty-six,  twelve  hundred  and      are  consolidated":  Commissioners*  note, 
eixty-seven,    twelve    hundred     aud    sixty- 


CHAPTEE  IV. 

.  ALIBNATION  OF  HOMESTEADS  OF  INSANE  PBBSONS. 

Sec.  1267.  Petition  for  sale  or  mortgage  of  homestead  where  husband  or  wife  is  in- 
sane. 

Sec.  1268.    Notice  of  application  for  order. 

Sec.  12G9.  When  an  order  may  be  made  to  sell  or  mortgage  the  homestead  of  an  in- 
sane person. 

1267.  Petition  for  gale  or  mortgage  of  homestead  where  husband  or  wife  is  in- 
sane. 
Sec.  1267.  In  case  of  a  homestead,  if  either  the  husband  or  wife  becomes 
hopelessly  insane,  the  husband  or  wife  not  insane  may  petition  the  superior  court 
of  the  county  in  which  such  homestead  is  situated  for  an  order  permitting  the 
husbanfl  or  wife,  not  insane,  to  sell  and  convey,  or  mortgage^  such  homestead 
to  raise  moneys  to  satisfy  a  lien  or  charge  thereon,  or  to  provide  for  the  support 
and  care  either  of  the  sane  or  insane  spouse,  or  of  their  minor  children.  Such 
petition  must  be  subscribed  and  sworn  to  by  the  applicant,  setting  forth  the 
name  and  age  of  the  insane  husband  or  wife;  the  number,  age,  and  sex  of  the 
children,  if  any,  of  such  insane  husband  or  wife;  a  description  of  the  premises 
constituting  the  homestead;  the  value  of  the  same;  the  county  in  which  it  is 
situated;  and  such  facts,  in  addition  to  that  of  the  insanity  of  the  husband  or 
wife,  relating  to  the  circumstances  and  necessities  of  the  applicant  and  his  or  her 
family,  as  he  or  she  may  rely  upon  in  support  of  the  petition.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Respecting  this  chapter,   the   commis-  to  twelve    hundred    aud    sixty-nine,  iucla- 

sioucrs  recommended  that  "the  Statutes  of  siye."    The  recommendation  of  the  commis- 

1873-74,  page  582,   relating  to  homesteads  sioners  was  adopted  by  the  legislature:  See 

where  oue  spouse  becomes  insane,  be  codi-  Stats.  1901,  p.  401. 

fied  in  a  new  chapter  to  be  numbered  chap-  The  insanity  of  the  wife  does  not  au- 

ter  IV  of  title  V,  part  IV,  division  II,  of  the  thorize  the  husband  to  encumber  the  home- 

CivU  Code,  and  headed  'Alienation  of  Home-  stead  except  in  the  manner  prescribed  by 

steads  of  Insane  Persons,'   and  to  consist  the  statute:  Security  Loan  etc.  Co.  T.  Kaoff- 

of  sections  twelve  hundred  and  sixty-seven  man,  108  Cal.  214^ 
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This  act  is  constitutional  so  far  as  it  stead  by  wife  was  duly  authorized,  aud  a 

relates  to  a  homestead  upon  the  community  bargain  and  sale  deed  without  consideration 

property,  acquired  subsequently  to  the  pas-  was  made  to  her  brother;  a  mortgage  by 

sage  of  the  act:  Rider  y.  Regan,  114  Cal.  the  brother  to  a  bona  fide  mortgagee  was 

G67.    On  insanity  of  husband,  sale  of  home-  protected:  Rider  y.  Regan,  114  Cal.  067. 

1268.  Notice  of  application  for  order. 

Sec.  1268.  Notice  of  the  application  for  such  order  must  be  given  by  publi- 
cation of  the  same,  in  a  newspaper  published  in  the  county  in  which  such  home- 
stead is  situated,  if  there  is  a  newspaper  published  therein,  once  each  week  for 
three  successive  weeks,  prior  to  the  hearing  of  such  application,  and  a  copy  of 
such  notice  must  also  be  personally  served  upon  the  nearest  male  relative  of  such 
insane  husband  or  wife,  resident  in  this  state,  at  least  three  weeks  prior  to  such 
application;  and  in  case  there  is  no  such  male  relative  known  to  the  applicant,  a 
copy  of  Buch  notice  must  be  so  served  upon  the  public  administrator  of  the 
county  in  which  such  homestead  is  situated;  and  in  such  case  it  is  the  duty  of 
such  public  administrator  to  appear  and  represent  the  interests  of  such  insane 
person.  For  all  such  services  rendered  by  the  public  administrator  he  must 
be  allowed  a  reasonable  fee,  to  be  fixed  by  the  court,  and  the  same  must  be  taxed 
as  costs  against  the  person  making  application  for  the  order  herein  provided  for. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  eflfect  July  1, 
1901.] 

1269.  When  an  order  may  be  made  to  sell  or  mortgage  the  homestead  of  an 
insane  person.  > 

Sec.  1269.  If  it  appears  to  the  court  that  such  husband  or  wife  is  hopelessly 
insane,  the  court  may  make  an  order  permitting  the  husband  or  wife,  not  insane, 
to  sell  and  convey,  or  mortgage,  such  homestead,  and  thereafter  any  sale,  con- 
veyance, or  mortgage  made  in  pursuance  of  such  order  is  as  valid  and  effectual 
as  if  the  property  affected  thereby  was  the  absolute  property  of  the  person  mak- 
ing such  sale,  conveyance,  or  mortgage.  If  a  sale  is  ordered  it  must  be  reported 
to  and  confirmed  by  the  court.  Such  husband  or  wife  must,  before  executing 
any  mortgage  or  conveyance,  give  a  bond,  to  be  approved  by  the  judge  of  the 
court,  in  double  the  amount  of  the  mortgage,  or  double  the  value  of  the  property 
to  be  sold,  conditioned  to  account  for  the  proceeds  of  the  mortgage  or  sale  and 
to  apply  such  proceeds  only  as  the  court  may  direct.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.]  ' 
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CHAPTER  I. 

BXECUTION   AND   REVOCATION   OP   WILLS. 

Sec.  1270.  Who  may  make  a  will. 

Sec.  1271.  Monomaniac  incompetent.    [Repealed.] 

Sec.  1272.  Will,  or  part  thereof,  procured  by  frand. 

Sec.  1273.  Married  woman  may  dispose  of  separate  estate  by  will. 

Sec.  1274.  What  may  pass  by  will. 

Sec.  1276.  Who  may  take  by  will. 

Sec.  12X6.  Written  will,  how  to  be  executed. 

Sec.  1277.  Definition  of  an  olographic  will. 

Sec.  1278.  Witness  to  add  residence. 

Sec.  1279.  Mutual  will. 

Sec.  1280.  Competency  of  subscribing  witness. 

Sec.  1281.  Conditional  will. 

Sec.  1282.  Gifts  to  subscribing  witnesses  Toid. 

Sec  1283.  Witness  who  Is  a  devisee,  rights  of. 

Sec.  1281.  Will  made  out  of  this  state.    [Repealed.] 

Sec.  1285.  Will  made  out  of  state. 

Sec.  1286.  Subsequent  change  of  domicile.     [Repealed.] 

Sec.  1287.  Republication  by  codicil. 

Sec.  1288.  Requisites  of  nuncupatiTe  will. 

Sec.  1288.  Requisites  of  a  valid  nuncupative  wilL 

Sec  1290.  Proof  of  nuncupative  wills. 

Sec.  1291.  Probate  of  nuncupative  wills. 

Sec.  1292.  Written  will,  how  revoked. 

Sec.  1293.  Evidence  of  revocation. 

Sec.  1294.  Revocation  by  obliteration  on  face  of  will.    [Repealed.] 

Sec.  1295.  Revocation  of  duplicate. 

Sec.  1296.  Revocation  by  subsequent  wilL 

Sec.  1297.  Antecedent  not  revived  by  revocation  of  subsequent  will. 

Sec.  1298.  Revocation  by  marriage  and  birth  of  issue. 

Sec.  1299.  Effect  of  marriage  of  a  man  on  his  will. 

Sec.  1300.  Effect  of  a  marriage  of  a  woman  on  her  will. 

Sec.  1301.  Contract  of  sale  not  a  revocation. 

Sec.  1302.  Mortgage  not  a  revocation  of  will. 

Sec.  1303.  Conveyance,  when  not  a  revocation. 

Sec.  1304.  When  it  is  a  revocation. 

Sec.  1305.  Revocation  of  codicils. 

Sec.  1306.  After-bom  child,  unprovided  for,  to  sncceed. 

Sec.  1307.  Children  or  issue  of  children  of  testator  unprovided  for  by  his  will 

Sec.  1308.  Share  of  after-born  child,  out  of  what  part  of  estate  to  be  paid. 

Sec.  1309.  Advancement  during  lifetime  of  testator. 

Sec.  1310.  Death  of  devisee,  being  relation  of  testator,  in  lifetime  of  testator,  leaving 

lineal  descendant. 

Sec.  1311.  Devises  of  laud,  how  construed. 

Sec.  1312.  Will  passes  after-acquired  estates. 

Sec.  1313.  Restriction  to  devise  for  charitable  uses. 

Sec.  1314.  Murder  of  testator  by  beneficiary. 

1270.  Who  may  make  a  will. 

Sec.  1270.  Every  person  over  the  age  of  eighteen  years,  of  sound  mind,  may, 
by  last  will,  dispose  of  all  his  estate,  real  and  personal,  and  such  estate  not  dis- 
posed of  by  will  is  succeeded  to  as  provided  in  title  VII  of  this  part^  being  charge- 
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able  in  both  cases  with  the  payment  of  all  the  decedent's  debts,  as  provided  in 
the  Code  of  Civil  Procedure. 


SUts.  1850,  p.  177,  sec.  1. 

Testamentary  capacity:  8ee  84  Am.  Dec. 
240-242.  note. 

Wills  of  married  women:  See  sec.  1273. 

Wills  of  unmarried  women  revoked 
by  marria^rs:  Sec.  1300,  infra. 

ITnsound  mind:  See  the  note  in  Bige- 
Iow'b  edition  of  1  Jarman  on  Wills,  sec.  38 
et  seq.  The  person  alleging  unsoundness  of 
mind  must  prove  it:  Panaud  v.  Jones,  1  Cal. 
488. 

Validity  of  will:  See  sections  on  ezecn- 
tion  of  wills,  sec.  1276,  and  note,  sec.  1876. 
Jorisdictiou  to  try  validity  of  will  rests  in 
the  probate  courts:  Castro  v.  Richardson, 
18  CaL  478;  State  v.  McGlynn,  20  Cal.  233; 


81  Am.  Dec.  118;  and  its  decrees  are  con- 
clusive: Id. 

What  is  a  testament:  See  Code  Civ.Proc., 
sees.  1312  and  1365,  in  notes. 

Lncid  interval,  presumption  in  favor 
of:  See  41  Am.  Rep.  686-688,  note. 

Capricious  and  arbitrary  likes  and  dis- 
likes are  not  evidence  of  insanity:  Estate  of 
Spencer,  06  Cal.  448;  nor  the  fact  that  tes- 
tator was  a  spiritualist:  Estate  of  Si^ncer, 
96  Cal.  448;  and  see  notes  to  sec.  1312,  Code 
of  Civil  Procedure.  Mental  delusions  not  af- 
fecting testameutaiT  capacity:  See  the  inter- 
esting case  of  In  re  Redfield,  116  Cal.  637; 
nor  habits  of  intoxication,  and  physical  suf- 
fering: In  re  Wilson,  117  Cal.  26^ 

What  instrumsnts  are  wills:  See  notes 
to  sec.  1310. 


1271.  Monomaniao  inoompetent. 

[Section  1271  was  repealed  by  act  approved  March  30^  1874;  Amendments 
1873-74,  232;  took  effect  July  1,  1874.] 

1272.  Will,  or  part  thereof ,  procured  by  fraud. 

Sec.  1272.  A  will,  or  part  of  a  will,  procured  to  be  made  by  duress,  menace, 
fraud,  or  undue  influence,  may  be  denied  probate;  and  a  revocation,  procured 
by  the  same  means,  may  be  declared  void. 

74  Cal.  52.  The  provisions  as  to  undue  in- 
fluence of  section  1575  of  this  code  are  ap- 
plicable to  wills:  Estate  of  Kohler,  79  Cal. 
313.  In  Estate  of  McDevitt,  96  Cal.  17.  it 
is  held  that  there  must  have  been  pressure 
brought  to  bear  directly  upon  testamentary 
act  to  constitute  undue  influence,  and  it  does 
not  amount  to  proof  of  undue  influence  if 
circumstances  are  equally  consistent  with 
undue  influence  and  the  hypothesis  that  the 
will  was  the  free  act  of  an  intelligent  mind. 
See,  also,  as  to  undue  influence.  Estate  of 
Langford,  108  Cal.  608;  In  re  Flint,  100  Cal. 
391.  That  a  person  of  sound  mind  may 
make  an  unjust,  unreasonable,  or  even  cruel 
will,  and  in  the  absence  of  restraint  or  un- 
due influence  the  same  will  be  sustained, 
see  Estate  of  McDevitt,  95  Cal.  17;  Estate 
of  Spencer,  96  Cal.  448.  That  a  verdict 
"upsetting"  a  will  should  be  closely  scru- 
tinized, see  Estate  of  Carriger,  104  Cal.  81. 
See»  also,  as  to  finding  contrary  to  evidence 
of  execution  of  will.  Estate  of  Mullin,  110 
Cal.  252.  Verdict  contrary  to  evidence:  In 
re  Redfield,  116  Cal.  637;  In  re  Kaufman, 
117  Cal.  288;  59  Am.  St.  Rep.  179.  A  will 
in  favor  of  a  mistress  is  not  presumed  to 
be  made  under  undue  infiuence:  In  re  Ruf- 
fiuo,  116  Cal.  304. 

See  the  note  to  Small  v.  Small,  16  Am.  Dec. 
257. 

TJndue  influence,  evidence  of  affecting 
wlllB:  See  31  Am.  St.  Rep.  681-691,  note. 

Framing  the  issue.— As  to  the  proper 
mode  of  submitting  the  issue  of  onsound- 


Undne  inflnence.— Evidence  that  the  tes- 
tator was  intoxicated  at  the  time  of  the 
execution  of  the  will  is  admissible  in  con- 
nection with  other  circumstances,  to  show 
undue  influence:  Estate  of  Cunningham,  52 
Cal.  465.  Declarations  of  the  testatoi  at 
the  time  of  the  execution  of  the  instrument 
are  also  evidence  in  a  case  of  contest  on  the 
ground  of  undue  influence,  as  being  part  of 
the  res  gestae:  Nelson  v.  McClanahan,  55 
Cal.  308.  But  not  those  made  prior  or  sub- 
sequent to  execution:  See  Estate  of  Calkins, 
112  Cal.  296;  Estate  of  Gilmore,  81  Cal. 
240.  For  a  collection  of  cases  and  definition 
of  '*undue  influence^'  under  various  circum- 
stances, see  the  note  "What  influence  or 
importunity  invalidates  a  will,'*  16  Am. 
Dec.  257    et  seq. 

Although  the  fact  that  the  principal  bene- 
ficiary under  a  will  was  a  partner  of  the 
testator  does  not  per  se  raise  the  presump- 
tion of  undue  influence:  Estate  of  Brooks, 
51  Cal.  471;  yet  where  such  confidential  re- 
lations hav<e  existed,  far  less  will  have  to 
be  shown  to  make  out  undue  influence  than 
in  other  cases:  Meek  v.  Perry,  36  Miss.  190; 
Harvey  v.  Sullens,  46  Mo.  147;  2  Am.  Rep. 
401;  Boyd  v.  Boyd,  66  Pa.  St.  283.  See, 
also.  1  Redfield  on  Wills,  518  et  seq. 

For  a  case  holding  that  certain  acts  and 
statements  of  a  copartner  of  testator  did 
not  amount  to  fraud  or  undue  influence,  see 
ISstate  of  Carpenter,  94  Cal.  406.  That  the 
undue  influence  may  be  exercised  by  a 
stranger  to  the  will,  see  Estate  of  Cahill, 
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Dess  of  mind  ariRiug  from  undue  influence, 
dnress,  etc.,  see  Estate  of  Gharky,  57  Cal. 
274;  and  generally  as  to  the  framing  of 
issues  in  a  contested  will  case,  see  Estate 
of  Cartery,  56  Cal.  4^0. 

Undue  influence  as  affecting  contracts: 
See  post,  sec.  157^. 


Bevocation  of  will:  Sec.  1292,  post 
Contesting  probate  of  will:    Code  Gt. 

Proc,  sec.  1312  et  seq. 
Declaration  of  testator  to  impeach  will: 

See  62  Am.  Dec.  80,  81,  note. 


1273.  Karried  woman  may  dispose  of  separate  estate  by  will. 

Sec.  1273.  A  married  woman  may  dispose  of  all  her  separate  estate  by  will, 
without  the  consent  of  her  husband,  and  m«^  alter  or  revoke  the. will  in  like 
manner  as  if  she  were  single.  Her  will  must  be  executed  and  proved  in  like 
manner  as  other  wills.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  232;  took  effect  July  1,  1874.] 


Will  of  married  woman.— lu  the  original 
section  the  last  sentence  read:  **Her  will 
must  be  attested^  witnessed,  and  proved  in 
like  manner  as  all  other  wills."  The  amend- 
ntent  was  adopted  on  the  recommendation 
of  the  code  examiners  that  it  was  "made 
to  coyer  the  case  of  an  olographic  will 
made  by  a  married  woman."  For  an  ex- 
amination of  the  various  modifications 
which  the  law  has  undergone  in  the  various 


states  and  in  England,  with  respect  to  the 
power  of  a  feme  covert  to  dispose  of  her 
effects  by  will,  see  1  Redfield  on  Wills.  22; 
and  Schouler  on  Hnsband  and  Wife,  457. . 
That  there  is  no  restriction  on  power  of 
married  woman  to  make  will,  see  Estate  of 
ComasRi,  107  Cal.  1. 

Married  woman's    power    to    make  a 
will:  ISee  57  Am.  Dec.  dlO-319,  note. 


1274.  What  may  pass  by  will. 

Sec.  1274.  Every  estate  and  interest  in  real  or  personal  property,  to  which 
heirs,  husband,  widow,  or  next  of  kin  might  succeed,  may  be  disposed  of  by 
will,  except  as  otherwise  provided  in  sections  fourteen  hundred  and  one  and 
fourteen  hundred  and  two. 

1276.  Who  may  take  by  will. 

Sec.  1275.  A  testamentary  disposition  ipay  be  made  to  any  person  capable 
by  law  of  taking  the  property  so  disposed  of,  except  that  corporations  other  than 
counties,  municipal  corporations,  and  corporations  formed  for  scientific,  literary, 
or  solely  educational  or  religious  purposes,  cannot  take  under  a  will,  unless  ex- 
pressly authorized  by  statute.  [Commissioners'  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

Devise  or  bequest  to  corporatios, 
whether  heirs  of  testator  may  assail:  See 
60  Am.  St.  Rep.  31^^21,  DOte. 

Charitable  uses  valid:  See  sec  847.  ante, 
and  note. 

Corporations  existing  before  the  code: 
See  sec.  2S8,  aud  note,  npou  the  right  of  cor- 
I>oration8,  organized  prior  to  the  code,  to 
take  by  will  according  to  the  statute  under 
which  they  were  incorporated. 

The  University  of  California  is  within 
the  provision  of  this  section  permitting  cor- 
porations formed  for  educational  purposes 
to  tnke  by  will:  Estate  of  Royer,  128  CaL 
614. 


Bequests  to  corporations.— This  section, 
read  in  connection  with  section  1313,  which 
imposes  certain  limitations  upon  bequests 
to  corporations,  recognizes  the  right  of  a 
testator  to  make  a  bequest  or  devise  to  cor- 
porations: Estate  of  Rolnnsou,  63  Cal.  620. 
A  municipal  corporation  may  take  a  bequest 
of  money  in  trust,  to  be  invested  and  paid 
out  from  time  to  time  to  the  destitute 
women  aud  children  within  the  limits  of 
such  corporation:  Estate  of  Robinson,  63 
Cal.  620.  A  school  district  is  a  corporation, 
one  organized  solely  for  educational  pur- 
poses, and  can  take  by  will:  Estate  of  Bul- 
mer,  59  Cal.  131. 


1276.  Written  will,  how  to  be  executed. 

Sec.  1276.    Every  will,  other  than  a  nuncupative  will,  must  be  in  writing; 

and  every  will,  other  than  an  olographic  will,  and  a  nuncupative  will,  must  be 

executed  and  attested  as  follows: 
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1.  It  must  be  fiubscribed  at  the  end  thereof  by  the  testator  himself,  or  some 
person  in  his  presence  and  by  his  direction  must  subscribe  his  name  thereto; 

2.  The  subscription  must  be  made  in  the  presence  of  the  attesting  witnesses, 
or  be  acknowledged  by  the  testator  to  them  to  have  been  made  by  him  or  by  his 
authority; 

3.  The  testator  must,  at  the  time  of  subscribing  or  acknowledging  the  same, 
.declare  to  the  attesting  witnesses  that  the  instrument  is  his  will ;  and, 

4.  There  must  be  two  attesting  witnesses,  each  of  whom  mudt  sign  the  same  as 
a  witness,  at  the  end  of  the  will,  at  the  testator's  request  and  in  his  presence. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


Comxniasioners'  note.— 'The  words  'his 
Dame*  iu  subdiTision  four  have  been 
omitted  and  the  words  'the  same'  inserted, 
to  avoid  the  strict  construction  given  to  the 
subdivision  in  Estate  of  Walker,  110  Cal. 
387." 

ITot  an  inherent  right.— The  right  to  exe- 
cute a  wiH,  the  form  in  which  it  must  be 
executed  and  manner  in  which  it  may  be 
levoked,  are  matters  entirely  of  statutory 
regulation,  and  the  statutory  requirements 
must  be  complied  with:  Estate  of  Comassi, 
107  Cal.  1;  Estate  of  Walker,  110  Cal.  387; 
52  Am.  St.  Rep.  101.  See,  also,  Estate  of 
McCabe.  66  Cal.  519. 

Execution  of  foreign  will:  See  sec.  1367, 
post. 

Olographic  will:  See  sec  1277,  infra. 

Conjoint  or  mutual  will:  See  sec.  127U, 
infra. 

KuncnpatiTe  will:  See  sees.  128S-1291. 

Execution  of  will.— 1.  Signing.— The  tes- 
tator must  either  sign  his  name  at  the  end 
of  the  will:  Watts  v.  PubUc  Administrator, 
4  Wend.  168;  Lewis  r.  Lewis,  13  Barb.  17; 
McDonoQRh  v.  Laughliu,  20  Barb.  238; 
Strieker  v.  Groves,  5  Whart.  386;  or  have  it 
signed  by  some  one  in  his  presence  and  at 
his  direction:  Riley  v.  Riley,  36  Ala.  406; 
Abraham  v.  Wilkins,  17  Ark.  292;  Vines  v. 
Clingfrost,  21  Ark.  309;  Vandruff  v.  Rine- 
hart,  29  Pa.  St.  232.  The  testator's  mark 
may  be  snfncieut  signing:  Estate  of  Toomes, 
54  Cal.  500;  Will  of  Guilfoyle.  96  Cal.  598. 
Nor  is  it  necessary  that  the  person  who 
wrote  the  testator's  name  should  sign  his 
Dame  "as  a  part  of  the  signature":  Estate  of 
Toomes,  54  Cal.  509.  He  must  aflSx  his 
name  as  a  witness  to  the  will:  Estate  of 
Toomes,  54  Gal.  500.  But  it  seems  from 
this  same  case  that  one  of  the  two  sub- 
scribing witnesses  may  sign  the  testator's 
name  at  his  direction.  See,  also.  Estate  of 
Lanagan,  74  Cal.  353. 

2.  Acknowledging.— It  is  not  necessary  that 
the  will  should  be  signed  in  the  presence  of 
the  witnesses;  a  distinct  acknowledgment  of 
his  signature  in  their  presence  is  sufficient: 
Burwell  v.  Corbia,  10  Am.  Dec.  494;  Rash 
V.  Pumel.  2  Harr.  (Del.)  441;  Dewey  v. 
Dewey,  1  Met.  ^40;  36  Am.  Dec.  367;  Hogan 
V.  Grosvenor,  10  Met.  54;  1  Redfield  on 
Wills,  226^  note  54. 


3.  Publication.— The  testator  must  also  de- 
clare to  the  witnesses  that  the  instrument  is 
his  will,  and  this  at  the  time  of  his  signing 
or  of  acknowledging  his  signature:  Baskin 
V.  Baskin,  36  N.  Y.  416;  Lewis  v.  Lewis,  11 
N.  Y.  220.  And  such  declaration  made  in 
t^e  presence  of  but  one  witness  is  not  suf- 
ficient, although  two  witnesses  attest  the 
will:  Seymour  v.  Van  Wyck,  6  N.  Y.  120. 
The  mere  knowledge  of  the  witnesses  con- 
cerning the  nature  of  the  instrument  does 
not  satisfy  the  statute:  Gilbert  v.  Knox,  r^2 
N.  Y.  125. 

.   See  note  to  references  in  Remsen  v.  Brinck- 
erhoflf,  37  Am.  Dec.  260. 

4.  Attestation.— Attesting  means  more  than 
barely  subscribing  the  name  to  the  paper;  it 
implies  knowledge  of  a  publication  and  of 
the  facts  necessary  to  a  legal  publication: 
Swift  V.  Wiley,  1  B.  Mon.  117;  Griffith  v. 
Griffith.  5  B.  Mon.  511;  eee  Gerrish  v.  Na- 
son,  22  Me.  438;  39  Am.  Dec.  589.  Where 
one  of  the  witnesses.  In  the  presence  and 
hearing  of  the  other,  asked  the  testator, 
"Do  you  request  me  to  sign  this  as  your 
will  as  a  witness?"  and  the  testator  replied, 
"Yes,"  it  was  sufficient  as  a  request  to  both 
witnesses  and  as  a  publication:  Coffin  v. 
Coffin,  23  N.  Y.  9.  The  testator's  signature 
must  be  written  before  the  witnesses  sign 
their  names,  otherwise  the  will  is  not  prop- 
erly executed:  Sisters  of  Charity  v.  Kelly, 
67  N.  Y.  409.  Witnesses  must  also  write 
their  places  of  residence:  Sec.  1278,  infra. 

In  presence  of  the  testator  means  that  the 
testator  must  not  only  be  present  corporally, 
but  mentally  as  well,  capable  of  understand^ 
ing  the  acts  which  are  taking  place  before 
him:  2  Greenleaf  on  Evidence,  p.  733,  sec. 
678,  and  note  1,  p.  734;  1  Jarman  on  Wills, 
5th  ed.,  sec.  87. 

The  attestation  must  be  at  the  request  of 
the  testator.  The  request  may  be  implied: 
Brown  v.  De  Selding,  4  Sand.  10;  Nelson  v. 
McGiffert,  3  Bart).  Ch.  158.  Any  communi- 
cation importing  such  request  is  sufficient: 
Coffin  V.  Coffin,  23  N.  Y.  9;  80  Am.  Dec 
235;  and  see  Bundy  v.  McKnight,  48  lud. 
502. 

It  is  not  necessary  that  the  witnesses  sub- 
scribe in  each  other's  presence:  Willis  v. 
Moot,  36  N.  Y.  486;  Haysradt  v.  Kingsmau. 
22  N.  Y.  372;  Webb  v.  Fleming,  30  Ga.  808; 
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76  Am.  Dec.  675;  Ga.ylor*8  Appeal,  43  Conu. 
82;  Ela  v.  Edwards,  16  Gray,  91.  That  one 
who  8igns  the  testator's  Dame  may  be  a  wit- 
uess  to  the  will,  see  Estate  of  Toomes,  54 
Cal.  509;  35  Am.  Rep.  83;  Estate  of  Lana- 
gau,  74  Cal.  353;  where  one  wituess  inad- 
vertently employed  his  own  initials  and  the 
surname  of  the  testator  as  his  signature  as 
a  witness  the  will  is  improperly  executed: 
Estate  of  Walker,  110  Cal.  387;  52  Am.  St. 
Kep.  104;  and  witnesses'  signature  must  be 
at  end  of  the  will:  Estate  of  Walker,  110 
Cal.  387;  52  Am.  St.  Rep.  104. 


Signing:  will:  See  60  Am.  Rep.  285-287, 
note;  42  Am.  Dec.  571-573,  note. 

Attestation  and  publication  of  will: 
See  45  Am.  Dec.  442,  443,  note. 

Attestation  and  execution  of  will:  See 
80  Am.  Dec.  242,  note;  40  Am.  Dec  231, 
232,  note. 

Witnessing  and  attesting  will,  what 
sufficient:  See  28  Am.  Rep.  595-508,  note. 

Imperfectiy  executed  will,  liow  far 
valid:  See  note  to  Guthrie  y.  Oweu,  36  Am. 
Dec.  316. 


1277.  Definition  of  an  olograpMo  will. 

Sec.  1277.  An  olographic  will  is  one  that  is  entirely  written,  dated,  and 
signed  by  the  hand  of  the  testator  himself.  It  is  subject  to  no  other  form,  and 
mav  be  made  in  or  out  of  this  state,  and  need  not  be  witnessed. 


An  olographic  will  must  be  entirely  la 
the  testator's  handwriting.  If  part  is  a 
printed  form,  it  is  invalid:  Estate  of  Rand, 
61  Cal.  468;  44  Am.  Rep.  505.  Even  the 
figures  "1880"  in  print  after  "April  1"  in 
the  decedent's  handwriting  will  invalidate 
the  document  as  an  olographic  will:  Estate 
of  Billings,  64  Cal.  427.  It  must  be  dated: 
Estate  of  Martin,  58  Cal.  530;  see  Clarke 
V.  Ransom,  50  Cal.  495,  case  of  an  olographic 
will.  See,  also.  Estate  of  Shillaber,  74  Cal. 
141;  5  Am.  St.  Rep.  433,  where  a  dictated 
letter  signed  by  the  testatrix  was  denied 
probate.  It  is  not  invalid  though  executed 
before  this  section  became  operative,  if  t(*s- 
tator  did  not  die  until  after  section  took 
effect:  Estate  of  I^earned,  70  Cal.  140.  Tes- 
tamentary intention  must  be  clearly  mani- 
fest; a  letter  addressed  to  an  undertaker, 
relating  to  the  disposition  of  decedent's  body, 
and  containing  a  reference  to  a  person 
named  "administrator,"  held  to  lack  testa- 
mentary character:  Estate  of  Meade,  118 
Cal.  428;  02  Am.  St.  Rep.  244.  "The  ten- 
dency of  the  courts  to  recognize  the  desire 


of  decedents,  however  informally  expressed, 
as  shown  in  note  to  section  1317,  post,  is 
one  reason  for  the  adoption  of  this  section; 
and  while  it  obviates  many  difficulties  and 
annoyances,  may  not,  and  indeed  it  is  con- 
fidentially claimed  in  those  countries  where 
olographic  wills  are  recognised  doee  not, 
give  rise  to  as  many  attempts  at  fraudulent 
will  making  and  disposition  of  property  as 
where  it  does  not  exist,  simply  because  the 
testator's  intentions  are  unknown":  Com- 
missioners' note. 

Signature  of  testator  may  be  in  any 
part  of  the  document:  Estate  of  Stratton, 
112  Cal.  513. 

Olographic  wills:  See  52  Am.  Dec.  591- 
593,  note. 

He  who  subscribes  the  testator's  name 
need  not  write  his  name  as  a  part  of  the 
testator's  signature:  Estate  of  Toomes,  54 
Cal.  508.  One  of  the  attesting  witnesses 
may  subscribe  the  testator's  name:  Estate 
of  Toomes,  54  Cal.  508. 

Application  of  section:  Estate  of  Toomes, 
54  Cal.  609,  518;  35  Am.  Rep.  83. 


1278.  Witness  to  add  residence. 

Sec.  1278.  A  witness  to  a  written  will  must  write,  with  his  name,  his  place  of 
residence;  and  a  person  who  subscribes  the  testator^s  name,  by  his  direction, 
must  write  his  own  name  as  a  witness  to  the  will.  But  a  violation  of  this  section 
does  not  affect  the  validity  of  the  will. 


1279.  Mutual  will. 

Sec.  1279.     A  conjoint  or  mutual  will  is  valid,  but  it  may  be  revoked  by  any 
of  the  testators,  in  like  manner  with  any  other  will. 

Joint  will:  See  68  Am.  Dec.  407-410,  note. 

1280.  Competency  of  subscribing  witness. 

Sec.  1280.    If  the  subscribing  witnesses  to  a  will  are  competent  at  the  time 

of  attesting  its  execution,  their  subsequent  incompetency,  from  whatever  cause 

it  may  arise,  does  not  prevent  the  probate  and  allowance  of  the  will,  if  it  is 

otherwise  satisfactorily  proved. 
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Competency  of  subscribing  witness.— 
'•Stats.  1850,  p.  177,  sec.  4.  The  general 
rule  is,  tliat  the  witnesses  must  be  compe- 
tent  and  credible  at  the  time  they  witness 
the  execution  of  the  will,  for  it  may  be  said 
that  they  do  in  fact,  if  not  in  form,  testify 
at  the  time  of  subscribing;  and  this  is  so, 
because  the  witness  becomes  such  for  the 
express  purpose,  thereafter,  to  testify  to  the 
competency  of  the  testator  to  excute  a  will. 
And  before  he  signs  he  is  supposed  to  have 
eoucluded,  in  his  own  mind,  that  the  testa- 
tor is  of  sound  and  disposing  mind  and  mem- 
ory, and  free  from  compulsion  or  restraint: 


Redfield  on  Wills,  255,  and  note  3;  consult 
also  2  Greeuleaf  on  Evidence,  sec.  691.  This 
accords  with  the  protest  of  Lord  Camden 
against  a  majority  of  the  bench  in  the  case 
of  Hlndson  v.  Hersey,  4  Burns  Eccl.  L.  97. 
His  opinion  is  now  acquiesced  in  as  the  true 
exposition* of  the  statute  of  wills:  Bargrav«e 
V.  Winder,  2  Ves.  634,  and  numerous  other 
cases  cited  therein":  Commissioners'  note. 

Subscribing  witnesses  to  wills,  their 
competency,  and  the  effect  of  their  evidence, 
supporting  or  opposing  a  will:  See  77  Am. 
St.  Rep.  459-180,  note^ 


1281.  Conditional  will. 

See.  1281.    A  will,  the  validity  of  which  is  made  by  its  own  terms  conditional, 
may  be  denied  probate,  according  to  the  event,  with  reference  to  the  condition. 
Conditional  devises  and  beqnests:  See  sec.  1344  et  seq.,  post. 

• 

1282.  Oifts  to  subscribing  witnesses  void. 

Sec.  1282.  All  beneficial  devises,  legacies,  and  gifts  whatever,  made  or  given 
in  any  will  to  a  subscribing  witness  thereto,  are  void,  unless  there  are  two  other 
competent  subscribing  witnesses  to  the  same;  but  a  mere  charge  on  the  estate 
of  the  testator  for  the  payment  of  debts  does  not  prevent  his  creditors  from 
being  competent  witnesses  to  his  wilL 

1283.  Witness — ^Who  is  a  devisee,  rights  of. 

Sec.  1283.  If  a  witness,  to  whom  any  beneficial  devise,  legacy,  or  gift,  void 
by  the  preceding  section,  is  made,  would  have  been  entitled  to  any  share  of  the 
estate  of  the  testator,  in  case  the  will  should  not  be  established,  he  succeeds  to 
so  much  of  the  share  as  would  be  distributed  to  him,  not  exceeding  the  devise 
-or  bequest  made  to  him  in  the  will,  and  he  may  recover  the  same  of  the  other 
devisees  or  legatees  named  in  the  will,  in  proportion  to  and  out  of  the  parts  de- 
vised or  bequeathed  to  them.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  232;  took  effect  July  1, 1874.] 

1284.  Will  made  out  of  this  state. 

[Section  1284  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  242;  took  effect  July  1,  1874.] 

1285.  Will  made  out  of  state. 

Sec.  1285.  No  will  made  out  of  this  state  is  valid  as  a  will  in  this  'state,  un- 
less executed  according  to  the  provisions  of  this  chapter,  except  that  a  will  made 
in  a  state  or  country  in  which  the  testator  is  domiciled  at  the  time  of  his  death, 
and  valid  as  a  will  under  the  laws  of  such  state  or  country,  is  valid  in  this  state 
so  far  as  the  same  relates  to  personal  property,  subject,  however,  to  the  provisions 
of  section  thirteen  hundred  and  thirteen.  [Commissioners*  Amendment,  ap-. 
proved  March  16, 1901;  took  effect  July  1, 1901.] 

Probate  of  foreign  wills:  See  Code  Law  of  domicile  controls  validity  of 
Cliv.  Proc,  sec.  132^  et  seq.  wiU  with  respect  to  personalty:  See  2  Am. 

Law  determining  validity  of  a  will:  See      Dec.  454,  455,  note. 
Wharton  ou  Conflict  of  Laws,  sec.  585  et 
«eq, 

371 


§§  1286-1290 


Civil  Code. 


[Div.  II,  Part  IV, 


1286.  Snbseqnent  change  of  domicile. 

[Section  1286  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  232;  took  effect  July  1,  1874.] 

1287.  Bepnblication  by  codioiL 

Sec.  1287.     The  execution  of  a  codicil  referring  to  a  previous  will  has  the  effect 
to  republish  the  will,  as  modified  by  the  codicil. 


Codicil  operating  as  a  republication  of  a 
wiH;  See  Payne  v,  Payne,  18  OaL  201; 
Estate  of  Ladd,  04  Cal.  670. 

Codicil,  what  is,  construction  and  effect 
of:  See  55  Am.  Dec.  126-129,  note. 

Adopting  existing  paper  by  reference: 
See  40  Am.  Rep.  454r457,  note. 


That  there  may  be  an  olographic  codidi 
to  a  will  in  the  handwriting  of  a  person 
other  than  the  testator,  and  that  when  such 
codicil  is  attested  by  a  single  person  who 
sigps  as  "witness"  it  does  not  prevent  the 
codicil  from  being  olographic,  see  Estate  of 
Sober.  78  Cal.  477. 


1288.  Nuncupatiye  will,  how  to  be  executed. 

Sec.  1288.    A  nuncupative  will  is  not  required  to  be  in  writing,  nor  to  be 
declared  or  attested  with  any  formalities. 


Nuncupative  wills.— Statutes  regarding 
this  species  of  testament  are  generally  strict- 
ly construed,  and  require  careful  compliance 
with  their  terms:  Morgan  y.  Sterens,  78  111. 
287;  Yamairs  Will,  4  Rawle,  46;  26  Am. 
Dec.  115;  Taylor's  Appeal,  47  Pa.  St.  31; 
Biddle  T.  Biddle,  96  Md.  630;  Mitchell  t. 
Vickers,  20  Tex.  377;  Lucas  v.  Goflf,  33  Miss. 
629. 

A  nuucupative  will  cannot  be  established 
without  proof  that  the  decedent  called  to 
witness  at  least  one  person  that  such  was 
his  will:  Gamer  t.  Lansford,  12  Smedes 
&  M.  558;  Arnett  v.  Arnett,  27  111.  247;  91 
Am.  Dec.  227;  Winn  t.  Bob,  3  Leigh,  151; 


Dockum  T.  Kobiuson,  26  K.  H.  372;  Babin- 
eau  v.  Le  Blanc,  14  La.  Ann.  729;  Sampson 
V.  Browning,  22  Ga.  293;  Lucas  y.  Goff,  33 
Miss.  629;  Biddle  t.  Biddle,  36  Md.  630. 

See  the  note  to  Sykes  ▼.  Sykes,  20  Am. 
Dec.  44,  for  an  outline  of  the  history  of  these 
wills,  and  a  review  of  the  authorities  as  to 
their  requirements. 

NuncupatiTe  wills:  See  81  Am.  Dec.  290, 
231,  note;  67  Am.  St.  Rep.  572-579.  note. 

Probating  nuncupatiTe  wills:  See  sees. 
1290,  1291,  infra. 

Nuncupative  will  under  the  Mexican 
law:  See  Pauaud  v.  Jones,  1  Cal.  488. 


1289.  Bequisites  of  nnnoupative  will. 

Sec.  1289.  To  make  a  nuncupative  will  valid,  and  to  entitle  it  to  be  admitted 
to  probate,  the  following  requisites  must  be  observed: 

1.  The  estate  bequeathed  must  not  exceed  in  value  the  sum  of  one  thousand 
dollars; 

2.  It  must  be  proved  by  two  witnesses  who  were  present  at  the  making  there- 
of, one  of  whom  was  asked  by  the  testator,  at  the  time^  to  bear  witness  that  such 
was  his  will,  or  to  that  effect; 

3.  The  decedent  must,  at  the  time,  have  been  in  actual  military  service  in  the 
field,  or  doing  duty  on  shipboard  at  sea,  and  in  either  case  in  actual  contem- 
plation, fear,  or  peril  of  death;  or  the  decedent  must  have  been,  at  the  time, 
in  expectation  of  immediate  death  from  an  injury  received  the  same  day. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  232;  took  effect 
July  1,  1874.] 

1290.  Proof  of  nuncupatiYe  wUIb. 

Sec.  1290.    No  proof  must  be  received  of  any  nuncupative  will,  unless  it  is 

offered  within  six  months  after  speaking  the  testamentary  words,  nor  unless  the 

words,  or  the  substance  thereof,  were  reduced  to  writing  within  thirty  days 

after  they  were  spoken. 

See  Code  Civ.  Proc,  sec.  1344  et  seq. 
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Titie  VI,  Chap.  I.]    Exbcution  and  Bevocation  of  Wills.        §§  1291-1295 

1291.  Probate  of  nnnonpative  wills. 

Sec.  1291.  No  probate  of  any  nuncupative  will  must  be  granted  for  fourteen 
days  after  the  death  of  the  testator,  nor  must  any  nuncupative  will  be  at  any 
time  proved,  unless  the  testamentary  words,  or  the  substance  thereof,  be  first 
committed  to  writing,  and  process  issued  to  call  in  the  widow,  or  other  persons 
interested,  to  contest  the  probate  of  such  will,  if  they  think  proper. 

"Stats.  1860,  p.  178,  sec.  9.    This  is  re-  cation  to  prove  tlie  will,  and  must  be  strict- 

qnired  to  allow  time  to  produce  a  written  ly  complied  with.    See,  also,  Cal.  Code  Civ. 

will  and  for  the  discovery  of  other  facts  Proc.,  see.  1345":  CommiBsiouers*  note, 
which  help  to  streni^hen  or  defeat  the  appli- 

1292.  Written  will,  how  revoked. 

Sec.  1292.  Except  in  the  cases  in  this  chapter  mentioned,  no  written  will, 
nor  any  part  thereof,  can  be  revoked  or  altered  otherwise  than: 

1.  By  a  written  will,  or  other  writing  of  the  testator,  declaring  such  revoca- 
tion or  alteration,  and  executed  with  the  same  formalities  with  which  a  will 
should  be  executed  by  such  testator;  or, 

2.  By  being  burned,  torn,  canceled,  obliterated,  or  destroyed,  with  the  intent 
and  for  the  purpose  of  revoking  the  same,  by  the  testator  himself,  or  by  some 
person  in  his  presence  and  by  his  direction. 


2.  Cancelinn:  or  destroying.— For  a  review 
of  the  authorities  upon  this  branch  of  the 
subject  of  revocation  of  wills,  and  a  discus- 
sion  of  the  principles  involved,  see  1  Jarmau 
on  Wills,  fifth  edition,  section  120  et  seq., 
and  Bigelow*s  notes  thereto;  see  further  a 
note  in  12  Am.  Dec.  877.  Proof  of  destruc- 
tion: See  sec.  1293  infra.  Bevoking  by  tear- 
ing signature  from  the  paper:  Estate  of 
Lang,  Go  Cal.  19;  canceling  signature:  King 
V-  Ponton,  82  Cal.  420;  Estate  of  Olmstead, 
122  Cal.  224.  Where  act  is  done  by  tes- 
tator when  of  unsound  mind:  Eistate  of 
Lang,  65  Cal.  19. 

Code  applies  to  what  wUhi:  See  sec 
1374,  post. 


Bevocation  of  will,  what  int  See  12  Am. 
Poc.  377-380,  note. 

Bevocation  of  wUls,  intent,  evideooe  of 
and  modes  of:  See  28  Am.  St.  Rep.  344- 
362.  note. 

Bevocation  of  will  by  mistake:  See  46 
Am.  St.  Rep.  198-202,  note. 

Bevocation,  when  Implied:  See  15  Am. 
Dec.  659-661,  note. 

Bevocation  of  will— 1.  By  subsequent 
writing.— Such  writing  must  be  executed  with 
the  same  formalities  as  a  will,  otherwise 
the  writing,  though  containing  a  clause  re- 
voking prior  wills,  is  not  a  revocation  there- 
of: Reese  v.  Court  of  Probate,  9  R.  1.  434. 
Subsequent  will,  when  and  when  not  a  rev- 
ocation: See  sec.  1296,  post. 

1293.  Evidence  of  revooation. 

Sec.  1293.  When  a  will  is  canceled  or  destroyed  by  any  other  person  than 
the  testator,  the  direction  of  the  testator,  and  the  fact  of  such  injury  or  destruc- 
tion, must  be  proved  by  two  witnecses. 

Stats.  1850,  p.  178,  sec.  10.  'This  is  re-  execution  of  a  will":  Commissioners'  note, 
quired  to  make  the  act  of  revocation  coi^  Evidence  of  revocation:  See  45  Am.  Rep. 
respond   somewhat   in   formality   with  the     842-344,  note;  28  Am.  St.  Biep.  961,  362,  note. 

1284.  Bevoking  by  obliteration  on  face  of  will. 

[Section  1294  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  233;  took  eflfect  July  1,  1874.] 

1296.  Bevocation  of  duplicate. 

Sec.  1295.  The  revocation  of  a  will,  executed  in  duplicate,  may  be  made  by 
revoking  one  of  the  duplicates. 


PresuxnptionB  as  to  reTOcatioxi  varying 
with  the  situation  of  the  duplicate:  See  1 
Jarman  on  Wills,  137. 

Where  a  will  is  executed  in  duplicate, 
the  reyocation  of  one  is  the  revocation  of 


both.  This  rule  does  not  obtain,  however, 
when  the  testator,  having  the  custody  of 
both  copies,  destroys  one  and  carefully  pre- 
Rervea  the  other;  See  note,  28  Am.  St.  Rep. 
301. 
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§§  1296-1299  Civil  Code.  [Div.  U,  Part  IV, 

1296.  Bevocation  by  subsequent  wiU. 

Sec.  1296.  A  prior  will  is  not  revoked  hy  a  subsequent  will,  unless  the  latter 
contains  an  express  revocation,  or  provisions  wholly  inconsistent  with  the  termj 
of  the  former  will;  but  in  other  cases  the  prior  will  remains  effectual  so  far  as 
consistent  with  the  provisions  of  the  subsequent  will. 

1297.  Antecedent  not  revived  by  revocation  of  subsequent  will. 

Sec.  1297.  If,  after  making  a  will,  the  testator  duly  makes  and  executes  a 
second  will,  the  destruction,  cancellation,  or  revocation  of  such  second  will  does 
not  revive  the  first  will,  unless  it  appears  by  the  terms  of  such  revocation  that 
it  was  the  intention  to  revive  and  give  effect  to  the  first  will,  or  unless,  after  such 
destruction,  cancellation,  or  revocation,  the  first  will  is  duly  republished. 

Beviving  will  by  destroying  later  in-  clause  of  revocation,  and  the  destmction  of 

oonsistent  will. — Prior  to  the  statutes  in  the  latter  will,  therefore,  revive  the  former: 

this  country  and  in  England  declaring  the  Cheever  v.  North,  106  Mich.  390;  58  Am. 

subsequent  revocation  of  a  second  will  to  be  St.  Rep.  499.    A  subsequent  will  does  not 

no  revival  of  an  earlier  will,  the  law  was  revoke  a  former  one  unless  it  contains  a 

otherwise:  See  1  Kedfield  on  Wills,  sees.  308,  clause  of  revocation  or  is  wholly  inconsistent 

817.  with   such   former  will.      If   partly   incoa- 

Bevival  of  one  will  by  revocation  of  sistent,  it  is  a  revocation  pro  tanto  only, 

another:  See  76  Am.  Dec.  651^656,  note.  The  execution  of  a  subsequent  will  beiug 

Bepublication     by     codicil:  Payne     v.  proved,  but  not  its  contents,  the  former  will 

Payne,  18  Cal.  291.  is  not  deemed  revoked:  Nelson  v.  McGiffert, 

Bevocation  of  will  does  not  revive  prior  3  Barb.  Ch.  158;  49  Am.  Dec.  170.    A  second 

will  unless  revived  by  the  terms  of  such  rev-  will  inconsistent  with  the  first,  though  in* 

ocation:  Estate  of  Lones,  108  Cal.  688.    A  capable  of  operating  as  a  will,  may  be  set 

will  is  not  revoked  by  the  subsequent  exe-  up  as  a  revocation:  Carpenter  v.  Miller,  3 

GUtiou  of  another  will  containing  no  express  W.  Va.  174;  100  Am.  Dec.  744. 

1298.  Bevocation  by  marriage  and  birth  of  issne. 

Sec.  1298.  If^  after  having  made  a  will^  the  testator  marries^  and  has  issue 
of  such  marriage,  bom  either  in  his  lifetime  or  after  his  death,  and  the  wife  or 
is§ue  survives  him,  the  will  is  revoked,  unless  provision  has  been  made  for  such 
issue  by  some  settlement,  or  unless  such  issue  are  provided  for  in  the  will,  or 
in  such  way  mentioned  therein  as  to  show  an  intention  not  to  make  such  pro- 
vision; and  no  other  evidence  to  rebut  the  presumption  of  such  revocation  can 
be  received. 

Bevocation  by  marriage.— Section  relied  Mansfield,  C.  J.,  in  Brady  v.  Cubett,  Dong, 

on  in  Sanders  v.  Simcich,  05  Cal.  50.    See  the  31-30.    So,  also,  it  was  held  by  Lord  Elloii- 

genoral  principle  considered  in  the  note  to  borough  in  Kenedel  v.  Scrafton,  2  East,  530, 

Graves  v.  Sheldon,  15  Am.  Dec.  G50;  1  Jar-  and  by  Lord  Kenyon,  in  Doe  v.  Laucashin-, 

man  on  Wills,  5th  Am.  ed.,  sec.  122  et  seq.  5  Term  Rep.  58*':  Commissioners'  note.    See 

The  text  regarding  provision  by  the  will  for  Sanders  v.  Simcich,  65  Cal.  50. 

subsequent  issue  is  sustained  by  Kenedel  v.  Bevocation  of  will  by  subsequent  mar- 

Scrafton,  2  East,  530;  1  Kedfield  on  Wills,  riage  or  birth  of  issue:  See  26  Am.  Rep. 

294.    "And  this  is  also  the  case  when  pro-  159-161,  note, 
vision  is  made  by  another  instrumeat.    Lord 

1299.  £ffect  of  marriage  of  a  man  on  Ms  will. 

Sec.  1299.  If,  after  making  a  will,  the  testator  marries,  and  the  wife  survives 
the  testator^  the  will  is  revoked,  unless  provision  has  been  made  for  her  by  mar- 
riage contract,  or  unless  she  is  provided  for  in  the  will,  or  in  such  way  men- 
tioned therein  as  to  show  an  intention  not  to  make  such  provision;  and  no  other 
evidence  to  rebut  the  presumption  of  revocation  must  be  received. 

See  note  to  preceding  section.  Marriage,  when  revokes  will:  See  49 

Marriage   contract,    meaning   of,    con-      Am.  Hep.  329-331,  note;  80  Am.  Dec.  516- 

strued  in  Corker  v.  Corker,  87  Cal.  ©45,  and      519,  note. 

see  same  case  generally  as  to  this  section. 
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Title  ^T:,  Chap.  I.]    Execution  and  Bbvocation  of  Wills.        §§  1300-1303 


1300.  Effect  of  marriage  of  a  woman  on  her  will. 

Sec.  1300.  A  will,  executed  by  a  woman,  is  revoked  by  her  subsequent  mar- 
riage^ and  is  not  revived  by  the  death  of  her  husband.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 


Marriagre  of  feme  sole  revokes  her  will: 
Vail  V.  Lindsay,  67  Ind.  528;  Browu  v.  ClarK, 
T7  N.  Y.  369;  Frtinseii's  Will,  26  Pa.  St.  262; 
1  Redfield  on  Wills,  298. 

Married  woman.— This  section  does  not 
apply  to  a  will  executed  by  a  woman  mar- 
ried at  the  time  of  its  ezecation  who  after- 
ward becomes  single  and  marries  a  second 
husband:  Estate  of  Comassi,  107  Cal.  1.  If 
a  married  woman  makes  a  will,  after  which 
her  husband  dies  and  she  contracts  a  second 
marriage,  her  will  is  not  thereby  revoked: 
Matter  of  McLamey,  163  N.  Y.  416;  60 
Am.  St.  Rep.  664;  Will  of  Ward.  70  Wis. 
251:  5  Am.  St.  Rep.  174.      And  where  a 


widow,  having  children,  makes  a  will,  mar- 
ries again,  and  dies  without  issue  by  her 
second  husband^  her  second  marriage  does 
not  revoke  the  will:  In  re  TuUer,  79  111.  99; 
22  Am.   Rep.   164. 

An  antenuptial  agreement  by  an  in- 
tended husband  that  the  woman  should  hold 
her  property  separately  and  independently, 
and  that  the  marriage  should  not  revoke  her 
will  previously  made,  renders  such  will  valid: 
Osgood  V.  Bliss,  141  Maps.  474;  55  Am.  Ren. 
488;  Stewart  v.  MulhoUand,  88  Ky.  38;  21 
Am.  St.  Rep.  820.  Compare  Huduall  v. 
Ham,  183  111.  486;  75  Am.  St.  Rep.  124. 


1301.  Contract  of  sale  not  a  reyocation. 

Sec.  1301,  An  agreement  made  by  a  testator  for  the  sale  or  transfer  of  prop- 
erty disposed  of  by  a  will  previously  made  does  not  revoke  such  disposal;  but 
the  property  passes  by  the  will,  subject  to  the  same  remedies  on  the  testator's 
agreement,  for  a  specific  performance  or  otherwise  against  the  devisees  or  lega- 
tees, as  might  be  had  against  the  testator^s  successors,  if  the  same  had  passed 
by  succession. 


<(( 


'Stats.  1850,  p.  178,  sec.  14.  The  statute 
of  1  Vict.,  €.^26,  sec.  23,  supports  the  text 
of  this  section.  Most  of  the  American  states 
have  adopted  similar  statutes  or  the  sub- 
stance of  its  provisions,  which  are  the  same 


as  the  text  here.  This,  being  in  accord  with 
the  intent  of  the  testator,  is  a  reasonable 
and  just  provision*':  Code  commissioners' 
note. 


1302.  Mortgage  not  a  revocation  of  will. 

Sec.  .1302.  A  charge  or  encumbrance  upon  any  estate,  for  the  purpose  of 
securing  the  payment  of  money  or  the  performance  of  any  covenant  or  agree- 
ment^ is  not  a  revocation  of  any  will  relating  to  the  same  estate  which  was  pre- 
viously executed;  but  the  devise  and  legacies  therein  contained  must  pass,  sub- 
ject to  such  charge  or  encumbrance. 

Stats.  1850,  p.  178,  sec.  15.  in   its  equities  to  the   preceding  section": 

Mortgage  of  eiltate  not  a  revocation.— >      Commisiouers'  note. 
"This  is  a  clearly  just  provision,  and  similar 

1303.  Conyeyance,  when  not  a  revocation. 

Sec.  1303.  A  conveyance,  settlement,  or  other  act  of  a  testator,  by  which  his 
interest  in  a  thing  previously  disposed  of  by  his  will  is  altered,  but  not  wholly 
devested,  is  not  a  revocation;  but  the  will  passes  the  property  which  would  other- 
wise devolve  by  succession. 


ConTeyance  as  a  revocation:  See  next 
section.  A  conveyance  will  not  work  a  re- 
vocation in  toto  unless  all  the  estate  devised 
is  conveyed:  Wells  v.  Wells,  35  Miss.  638; 
Brown  v.  Thomdike,  15  Pick.  38S;  McTag- 
gart  V.  Thompson,  14  Pa.  St.  149.  If  all  the 
estate  devised  be  sold,  the  devise  is  revoked: 
McNaughton  v.  McNaughton,  34  N.  Y.  201. 
The  will  operates  upon  what  is  not  conveyed: 


Bruck  V.  Tucker,  32  Cal.  425;  see,  also,  sec. 
1311,  post.  See,  also,  note,  28  Am.  St.  Hep. 
357,  358;  Hattersley  v.  Bissett,  51  N.  J.  Eq. 
597;  40  Am.  St.  Rep.  532. 

Ademption  of  legacies:  See  post,  sec. 
1357. 

Attempts  to  control  or  supplement  will 
by  other  papers:  See  85  Am.  I>ec.  761-764, 
note. 
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§§  1304-1307  Civil  Code.  [Diy.  II,  Part  IV, 

1304.  When  it  is  a  revocation. 

Sec.  1304.  If  the  instrument  by  which  an  alteration  is  made  in  the  testators 
interest  in  a  thing  previously  disposed  of  by  his  will  expresses  his  intent  that 
it  shall  be  a  revocation,  or  if  it  contains  provisions  wholly  inconsistent  with  the 
terms  and  nature  of  the  testamentary  disposition,  it  operates  as  a  revocation 
thereof,  unless  such  inconsistent  provisions  depend  on  a  condition  or  contin- 
gency by  reason  of  which  they  do  not  take  effect. 
See  note  to  previous  sectiou. 

1306.  Bevocation  of  codicils. 

Sec.  1305.     The  revocation  of  a  will  revokes  all  its  codicils. 

The  effect  on  its  codicils  of  the  revoca-      Tuck.  4,^;  Smithes  Estate,  2  Pa.  Co.  Ct 
tion  of  the  will  is  considered  in  Youse  v.      Rep.  626. 
Forman.   5  Bush,  337;  Piuckney's  Will,   1 

1306.  After-bom  child,  unprovided  for,  to  succeed. 

Sec.  1306.  Whenever  a  testator  has  a  child  bom  after  the  making  of  his  will, 
either  in  his  lifetime  or  after  his  death,  and  dies  leaving  such  child  unprovided 
for  by  any  settlement,  and  neither  provided  for  nor  in  any  way  mentioned  in  his 
will,  the  child  succeeds  to  the  same  portion  of  the  testator's  real  and  personal 
property  that  he  would  have  succeeded  to  if  the  testator  had  died  intestate.  But 
such  succession  does  not  impair  or  affect  the  validity  of  any  sale  of  property 
made  by  authority  of  such  will  in  accordance  with  the  provisions  of  section  fif- 
teen huijdred  and  sixty-one  of  the  Code  of  Civil  Procedure.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

After-bom  cMld.— That  such  child  sue-  tion  of  the  last  Bentence.  aud  is  intended  to 

ceeds  an  provided  in  this  section,  see  Painter  change  the  rule  adopted  in  Smith  t.  Dim- 

r.  Painter,  113  Cal.  371.  stead,  83  Ctfl.  582":  Commissioners'  note. 

'*The  amendment  consists  of  the  addi- 


1307.  Children  or  issue  of  children  of  testator  unprovided  for  by  hia  will. 

Sec.  1307.  When  any  testator  omits  to  provide  in  his  will  for  any  of  his  child- 
ren^ or  for  the  issue  of  any  deceased  child,  unless  it  appears  that  such  omission 
was  intentional,  such  child,  or  the  issue  of  such  child,  has  the  same  share  in  the 
estate  of  the  testator  as  if  he  had  died  intestate,  and  succeeds  thereto  as  provided 
in  the  preceding  section.  But  such  succession  does  not  impair  or  affect  the 
validity  of  any  sale  of  property  made  by  authority  of  such  will  in  accordance 
with  the  provisions  of  section  fifteen  hundred  and  sixty-one  of  the  Code  of  Civil 
Procedure.  [Commissioners'  Amendment,  approved  March  16,  1901 ;  took  effect 
July  1,  1901.] 

Stats.  1850,  p.  178,  sees.  16,  17.  tlons,   1306  aud   1307,  includes  an  ille^ti- 

A  child  unprovided  for  by  the  will,  if  mate  as  well  as  a  legitimate  child.    Au  ille- 

born  in  the  lifetime  of  the  testator,  is  enti-  gitimate  child  can,  by  virtue  of  section  1307, 

tied  to  take  such  share  of    the    testator^s  claim  a  share  of  its  mother's  estate  if  omit- 

estate,  by  descent,  as  it  would  have  been  ted  from  her  wiU:  Estate  of  Wardell,  57  Cal. 

entitled  to  had  he  died  intestate:  Pearson  v.  484. 

Pearson,  46  Cal.  609.    That  a  posthnmous         The  object  of  these  sections  is  to  protect 

child  unprovided  for  takes  according  to  the  the  children  against  omission  or  oversight 

statutes  of  descents,  see,  also,  Buchanan's  frequently   arising  from  sickness,   old  age, 

Estate,  8  Cal.  507.  or  other  infirmity,  or  the  peculiar  drcnm- 

The  omission    to  provide    for  a  child  as  stances  under  which  the  will  was  executed; 

specified  in  section  3307  has  the  same  effect  and  whenever  the  mentioning  of  the  chil- 

as  though  such  child  were  born  after  the  dren  in  the  will  shows  that  they  are  present 

execution  of  the  will.    It  takes  by  succes-  to  the  mind  of  the  testator,  these  sections 

fiion:  Estate  of  Wardell,  57  Cal.  484.  aflPord  them  no  protection  if  no  provision 

The  word  "child"  as  used  in  these  sec-  is  made  for  them:  See  Payne  v.  Payne,  18 
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Cal.  291,  where  snch  a  construction  was 
placed  upon  the  statute  from  which  these 
aectioua  were  drawn. 

It  is  not  evidence  of  an  intentional  omis- 
sion by  the  testator  of  his  children  where 
he  devises  his  estate  to  his  grandson:  Bush 
T.  Lindsey,  44  Cal.  121.  In  Buckley  ▼. 
Gerard,  123  Mass.  8,  evidence  of  the  intelli- 
gence of  the  mother,  her  affection  for  her 
children,  and  her  confidence  in  her  hus- 
band, to  whom  she  had  devised  all  her  es- 
tate, was  admitted  to  prove  that  the  omis- 
sion to  provide  for  her  children  by  her  will 
was  intentional.  But  in  Estate  of  Gerraud, 
86  Cal.  336,  it  was  said  that  parol  evidence 


was  not  admissible  to  show  that  the  omis- 
sion of  the  children  was  intentional;  on  the 
contrary,  it  was  determined  that  to  render 
an  exclusion  of  the  children  effectual,  the 
evidence  that  the  testator  intended  to  do 
89  must  be  furnished  by  the  will  itself.  To 
same  effect,  Estate  of  Salmon,  107  Cal.  614; 
48  Am.  St.  Rep.  104;  and  the  fact  that  tes- 
tator mentioned  in  the  will  the  widows  of 
his  deceased  sons,  the  mothers  of  omitted 
grandchildren,  is  not  sufficient  to  show  that 
he  had  the  grandchildren  in  mind:  Estate  of 
Salmon,  107  Cal.  614;  48  Am.  St.  Rep.  164. 
See  this  subject  considered  in  note  to  Wil- 
son V.  Foslret,  39  Am.  Dec.  740. 


1308.  Share  of  after-bom  cMld,  out  of  what  part  of  estate  to  be  paid. 

Sec.  1308.  When  any  share  of  the  estate  of  a  testator  is  assigned  to  a  child 
bom  after  the  making  of.  a  will^  or  to  a  child,  or  the  issue  of  a  child,  omitted  in 
the  will,  as  hereinbefore  mentioned,  the  same  must  first  be  taken  from  the 
estate  not  disposed  of  by  the  will,  if  any;  if  that  is  not  sufficient,  so  much  as 
may  be  necessary  must  be  taken  from  all  the  devisees  or  legatees,  in  proportion 
to  the  value  they  may  respectively  receive  imder  the  will,  unless  the  obvious 
intention  of  the  testator  in  relation  to  some  specific  devise  or  bequest,  or  other 
provision  in  the  will,  would  thereby  be  defeated;  in  such  case,  such  specific 
devise,  legacy,  or  provision  may  be  exempted  from  such  apportionment,  and  a 
different  apportionment,  consistent  with  the  intention  of  the  testator,  may  be 
adopted. 

1309.  Advancement  during  lifetime  of  testator. 

Sec.  1309.  If  such  children,  or  their  descendants,  so  unprovided  for,  had  an 
equal  proportion  of  the  testator's  estate  bestowed  on  them  in  the  testator's  life- 
time, by  way  of  advancement,  they  take  nothing  in  virtue  of  the  provisions  of 
the  three  preceding  sections. 

Advancements:   SeeDoteto8ec.l361,poBt.         Advancements  in  cases  of   intestacy: 
Advancements,     question      of,     when     See  sees.  1395-1399. 
raised:  See  Code  Civ.  Proc,  sec.  1680L 

1310.  Death  of  devisee,  being  relation  of  testator  in  lifetime  of  testator,  leaving 
lineal  desoendants. 

Sec.  1310.    When  any  estate  is  devised  to  any  child,  or  other  relation  of  the 

testator,  and  the  devisee  dies  before  the  testator,  leaving  lineal  descendants, 

such  descendants  take  the  estate  so  given  by  the  will  in  the  same  manner  as 

the  devisee  would  have  done  had  he  survived  the  testator. 

Williams  on  Executors,  1513,  1614.  The 
word  "relation"  iu  the  above  section  in- 
cludes only  relations  by  blood,  not  by  affin- 
ity: Estate  of  Pfnelb,  48  Cal.  643. 

Death  of    legratee.— Legacy  fails,  when: 
See  sees.  1343,  1344 


"By  right  of  representation"  defined: 
Sec.  1408,  post. 

For  considerations  of  questions  arising 
out  of  the  distribution  of  estates  per  stirpes 
or  per  capita,  see  2  Jarman  on  Wills,  194, 
and   Bigelow*s  note,  Sth  Am.   ed.;   also  2 


1311.  Devisei  of  land,  how  construed. 

Sec.  1311.  Every  devise  of  land  in  any  will  conveys  all  the  estate  of  the  de- 
visor therein  which  he.  could  lawfully  devise,  unless  it  clearly  appears  by  the  will 
that  he  intended  to  convey  a  less  estate. 
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Devising  all  one's  estate:  Bernal  v. 
Wade,  46  Cal.  068;  Estate  of  Pearsons,  99 
Cal.  30;  and  see  next  section,  and  note.  If 
part  of  land  devised  has  been  conveyed  or 
contracted  to  be  conveyed,  the  residue 
passes  by  the  will:  Bmck  v.  Tucker,  32  Cal. 
425;  see  ante,  sec.  1303. 


Devising  the  estate  of  another,  to- 
whom  a  bequest  is  made  in  the  will,  will 
pass  such  estate  if  the  owner  accepts  the^ 
legacy:  Noe  v.  Splivalo,  W  Cal.  2ffl.  Elec- 
tion, on  the  part  of  the  wife,  whose  share  in 
the  community  property  is  devised,  is  re- 
ferred to  in  the  note  to  section  1402,  post 


1312.  Will  passes  after-acquired  estates. 

Sec.  1312.  Any  estate,  right,  or  interest  in  lands  acquired  by  the  testator 
after  the  making  of  his  will,  passes  thereby  and  in  like  manner  as  if  title  thereto 
was  vested  in  him  at  the  time  of  making  the  will,  unless  the  contrary  manifestly 
appears  by  the  will  to  have  been  the  intention  of  the  testator.  Every  will  made 
in  express  terms  devising,  or  in  any  other  terms  denoting  the  intent  of  the  tes- 
tator to  devise,  all  the  real  estate  of  such  testator,  passes  all  the  real  estate 
which  such  testator  was  entitled  to  devise  at  the  time  of  his  decease.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  233;  took  effect  July  1, 
1874.] 


Will  passes  what  realty.— Unless  a  con- 
trary intention  is  manifest  from  the  wUt 
itself,  all  interests  in  land  held  by  the  tes- 
tator at  his  death  pass  by  the  will,  whether 
acquired  before  or  after  its  execution:  Wal- 
ton V.  Walton,  7  J.  J.  Marsh.  58;  Johns  v. 
Hodges.  33  Md.  515;  Liggat  v.  Hart,  23  Mo. 
127;  Applegate  v.  Smith,  31  Mo.  166;  Board 
of  Education  t.  Ladd,  26  Ohio  St.  210; 
Clarke's  Estate,  82  Pa.  St.  528;  Cressou*s 
Appeal,  76  Pa.  St.  19;  sec.  1311,  supra;  see 
post,  sec.  1317. 


See  this  rule  applied  in  case  of  a  specific 
devise  of  land  disposed  of  and  then  re- 
purchased by  testator,  in  Estate  of  Hopper,. 
66  Cal.  80. 

Where  a  testator,  after  the  making  his 
will,  sells  part  of  tract  of  land  specifically 
devised,,  and  subsequently  repurchases  it, 
the  portion  so  sold  and  bought  back  passes 
under  the  devise:  Wheeler  v.  Bolton,  €6  Cal. 
83. 

Testamentary  dispositions  vest  at  tes- 
tator's death:  Sec.  1341,  post. 


1313.  Eestriction  on  power  of  devise  for  charitable  uses. 

Sec.  1313.  No  estate,  real  or  personal,  shall  be  bequeathed  or  devised  to 
any  charitable  or  benevolent  society,  or  corporation,  or  to  any  person  or  per- 
sons in  trust  for  charitable  uses,  except  the  same  be  done  by  will  duly  executed 
at  least  thirty  days  before  the  decease  of  the  testator;  and  if  so  made,  at  least 
thirty  days  prior  to  such  death;  such  devise  or  legacy,  and  each  of  them,  shall 
be  valid;  provided,  that  no  such  devises  or  bequests  shall  collectively  exceed 
one-third  of  the  estate  of  the  testator  leaving  legal  heirs,  and  in  such  case  a  pro 
rata  deduction  from  such  devises  or  bequests  shall  be  made  so  as  to  reduce  the 
aggregate  thereof  to  one-third  of  such  estate;  and  all  dispositions  of  property 
made  contrary  hereto  shall  be  void,  and  go  to  the  resjduary  legatee  or  devisee, 
next  of  kin,  or  heirs,  according  to  law.  [New  section,  approved  March  18,  1874; 
Amendments  1873-74,  275;  took  effect  from  passage.] 


Charitable  uses  permitted  by  the  codes: 
See  sec.  847,  ante. 

The  above  section  recognizes  the  validity 
of  bequests  to  corporations,  with  the  limi- 
tations there  expressed:  See  Robinson's  Es- 
tate. 6d  Cal.  620. 

A  religious  society  is  both  "charitable*' 
and  "benevolent"  within  the  meaning  of  this 
section;  and  a  bequest  to  its  board  of  trus- 


tees to  be  "used  for  missionary  purposes," 
and  to  be  "equally  divided  between  foreigs 
and  domestic  missions,"  is  within  this  sec- 
tion: Estate  of  Hewitt,  94  Gal.  376. 

The  only  effect  of  limiting  the  amount  of 
charitable  bequests  to  one-third  of  the  tes- 
tator's estate  is,  that  in  case  of  a  greater 
amount,  there  will  be  a  pro  rata  reduction: 
Estate  of  Willey,  128  CaL  1. 


1314.  Murder  of  testator  by  beneficiary. 

Sec.  1314.    No  person  who  has  been  convicted  of  the  murder  of  the  testator 

is  entitled  to  any  property  devised  or  bequeathed  to  him  by  the  will,  but  such  de- 
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vise  or  legacy  lapses,  and  goes  to  such  other  persons  as  may  thereby  become  en- 
titled thereto.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

CHAPTER  II. 

INTERPRETATION  OV  WILLS,  AND  EFFECT  OF  VARIOUS  PROVISIONS. 

Sec  1317.  Testator's  inteution  to  be  carried  out. 

Sec.  1318.  Inteution  to  be  ascertained  from  the  will. 

Sec.  1319.  Rules  of  interpretation. 

Sec.  1320.  Several  instruments  are  to  be  taken  together. 

Sec.  1321.  Harmonizing  various  parts. 

Sec  1322.  In  what  case  devise  not  affected. 

Sec.  1323.  When  ambiguous  or  doubtful. 

Sec.  1324.  Words  taken  in  ordinary  sense. 

Sec.  1325.  Words  to  receive  an  operative  construction. 

Sec.  1326.  Intestacy  to  be  avoided. 

Sec  1327.  Effect  of  technical  words. 

Sec.  1328.  Technical  words  not  uecessary. 

Sec  1329.  Certain  words  not  uecessary  to  pass  a  fee. 

Sec  1330.  Power  to  devise,  how  executed  by  terms  of  will. 

Sec  1331.  Devise  or  bequest  of  all  real  or  all  personal  property,  or  both. 

Sec.  1332.  Devise  of  residue,  what  passes. 

Sec.  1333.  Same. 

Sec.  1334.  "Heirs,"   "relatives,'*  "issue,"  "descendants,"  etc. 

Sec  1366.  Words  of  donation  and  of  limitation. 

Sec  1336.  To  what  time  words  refer. 

Sec  1337.  Devise  or  bequest  to  a  class. 

Sec  1338.  When  conversion  takes  effect. 

Sec  1389.  When  child  bom  after  testator's  death  takes  under  will. 

Sec.  1910.  Mistakes  and  omissions. 

Sec.  1341.  When  devises  and  bequests  vest. 

Sec.  1342.  When  cannot  be  devested. 

Sec.  1343.  Death  of  devisee  or  legatee  before  testator. 

Sec.  1^4.  Interests  in  remainder  are  not  affected. 

Sec  1345.  Conditional  devises  and  bequests. 

Sec  1^6.  Condition  precedent,  what. 

Sec.  1347.  Effect  of  condition  precedent. 

Sec.  1348.  Conditions  precedent,  when  deemed  performed. 

Sec.  1349.  Condition  subsequent,  what. 

Sec  1350.  Devisees,  etc.,  take  as  tenants  in  common. 

Sec  1351.  Advancements,  when  ademptions. 

1317.  Testator's  intention  to  be  carried  out. 

Sec.  1317.  A  will  is  to  be  construed  according  to  the  intention  of  the  tes- 
tator. Where  his  intention  cannot  have  effect  to  its  full  extent,  it  must  have 
effect  as  far  as  possible. 

Constraction  of  will:  See  10  Am.   St.  code  went  into  effect  not  affected  by  the 

Rep.  470,  471,  note;  48  Am.  St.  Rep.  ItW,  code:  Sec.  1375,  post. 

198,  note.  Constpuction  of  foreign  will:  Sec.  1376, 

Intention,   how  sought.— The  intention  post. 

of  a  testator  to  be  sought  after  is  not  merely  Intention  of  testator  is  to  be    ascer- 

that  which  existed   in  his  mind,   but  that  tained  and  followed :  Kid  well  v.  Brummagim, 

which  is  expressed  in  the  language  of  his  32  Cal.  486;  Williams  v.  McDou^ll,  39  Cal. 

will:  Estate  of  Young,  123  Cal.  137.  80;  Estate  of  Woods,  36  Cal.  75;  Estate  of 

Constniction  of  will  made  before  the  Radovich,  54  Cal.  540;  Estate  of  Winter,  114 
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€al.  186;  Estate  of  Heydeufeldt,  106  Oal.  434; 
Mitchell  T.  Donohue,  100  Cal.  202;  88  Am. 
6t  Rep.  279;  Le  Breton  v.  Cook,  107  C?al. 
410.  The  word  "money"  will  include  both 
personalty  and  realty  if  such  appears  from 
the  will  to  be  the  testator's  desire:  Miller's 
Estate,  48  Cal.  1G5;  17  Am.  Rep.  422;  and, 
under  like  circumstances,  the  word  "chil- 
dren" wiU  include  the  issue  of  deceased 
children:  Rhoton  y.  Bleyin,  99  Cal.  645. 
6ee,  where  estate  is  given  to  one  for  life, 
with  full  power  to  sell,  transfer,  and  convey 
a  fee  simple,  Hovey  y.  Walbank,  100  Cal. 
192.  For  interpretation  of  wills  giving  trus- 
tees power  to  sell,  see  Morffew  v.  San  Fran- 
cisco etc.  R.  R.  Co.,  107  Cal.  587;  Le  Breton 
V.  Cook,  107  Cal.  410;  Estate  of  Fair,  103 
Cal.  342.  For  case  where  words  "my  hus- 
band," with  his  name  appended,  written  in 
lower  left-hand  corner  by  maker  of  olo- 
graphic will,  were  held  to  make  the  hus- 
band residuary  legatee,  see  Estate  of  Strat- 
ton.  112  Cal.  513.  As  to  right  of  probate 
judge  to  designate  cei'tain  beneficiaries  under 
a  will,  see  Estate  of  Pearsons,  113  Cal.  577; 
Estate  of  Schedel,  78  Cal.  504.  The  word 
"ornaments*'  held  to  include  jewelry  in  Es- 
tate of  Taylor,  76  Cal.  189.  "Pro  rata,"  in 
olographic  will:  See  Rosenberg  v.  Frank,  58 
Cal.  387.  It  is  a  principle  of  constant  appli- 
cation: 1  Redfield  on  Wills,  432  et  seq.  And 
a  will  is  to  be  liberally  construed  to  effectu- 
ate that  intention:  Welch  v.  Hnse,  49  Cal. 
50C;  Estate  of  Rogers,  94  Cal.  526. 

Where  the  general  intent  is  clear,  and  is 
inconsistent  with  some  particular  or  special 
intent,  the  latter  must  yield  to  the  former: 
Parks  V.  Parks,  9  Paige,  107;  Hitchcock  v. 
Hitchcock,  86  Pa.  St.  399.  And  it  makes 
no  difference  whether  the  general  or  particu- 
lar intent  is  first  stated:  Cook  v.  Holmes,  11 


Mass.  528;  Chase  ▼.  Lockeman«  11  GUI  &  J. 
185;  Land  v.  Otley,  4  Rand.  213;  Den  v. 
McMurtrie,  15  N.  J.  L.  276. 

The  intent  must  be  given  effect,  if  not  to 
its  full  extent,  as  far  as  possible:  Rhoton 
V.  Blevin,  99  Cal.  d45;  Densou  v.  Mitchell, 
26  Ala.  360;  Oxley  v.  Lane.  35  N.  Y.  340; 
Savage  v.  Bumham,  17  N.  Y.  577:  Dennett  v. 
Dennett,  40  N.  H.  500;  Tinsley  v.  Jones,  13 
Gratt.  289;  2  Williams  on  Executors,  sec 
1088.  That  a  will,  otherwise  effective, 
should  not  be  refused  probate  because  cer- 
tain bequests  contained  therein  are  void  for 
uncertainty,  see  Estate  of  Shillaber,  74  Cal. 
144;  5  Am.  St.  Rep.  433;  for  a  case  holding 
a  provision  for  purchase  of  land  void  for 
uncertainty,  see  Estate  of  Taylor,  81  Cal. 
9;  15  Am.  St.  Rep.  17;  for  coustructiou 
placed  on  bequests  to  certain  charitable  in- 
stitutions which  were  not  clearly  desig- 
nated in  will,  see  Estate  of  Casement.  78 
Cal.  ;136;  Estate  of  Gibson,  75  Cal.  329.  A 
clear  devise  of  estates  for  life  cannot  be  de- 
feated by  an  uncertainty  as  to  what  may 
come  after  death  of  life  tenants:  Estate  of 
Murphy,  104  Cal.  554. 

Declarations  of  testator  as  evidence: 
See  next  section  and  note. 

Precatory  words  in  a  will.— The  various 
sections  of  this  chapter  were  quoted  by  the 
court,  in  Colton  v.  Colton,  21  Fed.  Rep.  594, 
in  determining  that  it  was  the  intention  of 
the  testator  by  certain  language  to  recom- 
mend certain  acts  to  be  done,  not  to  declare 
absolutely  that  they  should  be  performed. 
See,  also.  Estate  of  Whitcomb,  86  CaL  2G5; 
Estate  of  Ogier,  101  Cal.  381;  40  Am.  St. 
Rep.  61. 

Precatory  trusts,  what  enforceable  as: 
See  48  Am.  Rep.  494-499,  note. 


1318.  Intention  to  be  ascertained  from  the  will. 

Sec.  1318.  In  case  of  uncertainty  arising  upon  the  face  of  a  will,  as  to  the 
application  of  any  of  its  provisions,  the  testator's  intention  is  to  be  ascertained 
from  the  words  of  the  will,  taking  into  view  the  circumstances  under  which  it 
was  made,  exclusive  of  his  oral  declarations. 


Evidence  to  explain  will:  See  46  Am. 
Rep.  7^78,  note. 

Declarations  of  testator  admissible  to 
prove  undue  influence:  See  sec.  1272,  and 
note,  ante;  to  prove  his  marriage  with  the 
woman  named  as  his  wife  in  the  will,  and 
the  legitimacy  of  his  children:  Pearson  v. 
Pearson,  46  Cal.  610. 

Parol  evidence  is  never  admissible  to 


modify,  change,  or  vary  the  expressed  in- 
tent of  a  testator:  Estate  of  Young,  1^  Cal. 
337.  But  where  a  will  is  uncertain  in  its 
designation  of  the  beneficiaries,  parol  evi- 
dence is  admissible  to  show  the  circum- 
stances of  the  case,  exclusive  of  the  oral 
declarations  of  the  testatrix:  Estate  of  Lang- 
don,  129  CaL  451. 


1319.  Boles  of  interpretatioiL 

Sec.  1319.  In  interpreting  a  will,  subject  to  the  law  of  this  state,  the  rules 
prescribed  by  the  following  sections  of  this  chapter  are  to  be  observed,  unless  an 
intention  to  the  contrary  clearly  appears. 

gim,  32  Cal.  436;  Estate  of  Gerraud,  35  CaL 


Bules  of  interpretation.— 'It  is  the  pur- 
pose of  the  code,  in  this  chapter,  to  render 
as  ceitaia  as  possible  the  rules  of  construc- 
tion and  interpretation  of  wills:  Bruck  v. 
Tucker,  32  Cal.  425;  Kid  well  v.  Brumma- 
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336;  Carpentier  v.  Gardener.  29  Cal.  100; 
Larco  y.  Casaneneva,  30  CaL  560.  Same 
instrument  may  operate  as  a  conveyance 
and  as  a  will:  Adams  t.  Lansing,  17  CaL 


Title  VI,  Chap.  II.] 


Interpretation  of  Wills. 


§§  1320-132^ 


029.  Will  as  a  couyeyanoe:  Castro  y.  Cas- 
tro, 6  Cal.  158**:  Commissioners'  note. 

Greenleaf  od  Eyideuce,  volume  1,  section 
2S7,  says  that  there  is  no  material  diifer- 
euce  in  the  rules  of  interpretation  between 
wills  and  contracts,  except  what  naturally 
arises  from  the  different  circumstances  of 
the  parties.  But  that  the  rules  of  construc- 
tion of  wills  are  less  rigid  than  in  regard 
to  other  instruments,  see  1  Redfield  on 
T^lUs,  sec.  420. 

Technical  rules  of  construction  ought  to  be 
applied  to  wills  only  in  cases  of  doubtful 
interpretation,  and  ought  never  to  be  allow- 
ed to  defeat  an  intent  plainly  expressed: 
Still  V.  Spear.  45  Pa.  St.  1€8;  Brearley  v. 
Brearley,  9  N.  J.  £q.  21;  Williamson  v. 
Williamson,  4  Jones  Eq.  281. 

What  instruments  are  wllls.—That  an 
instrument  merely  nominating  an  executor 
is  a  will,  see  Estate  of  Hickman,  101  Oal. 


609.  No  particular  words  are  necessary  to 
show  a  testamentary  intent;  it  must  appear 
only  that  the  maker  intended  by  it  to  dispose 
of  property  after  his  death:  Mitchell  v.  Dono- 
hne,  100  Cal.  202;  38  Am.  St.  Rep.  279. 
An  instrument  purporting  to  be  a  deed  of 
gift  cannot,  in  absence  of  proper  evidence 
that  a  testamentary  disposition  was  intend- 
ed, be  admitted  to  probate  as  a  will:  Estate 
of  Skerett,  67  Cal.  585.'  A  letter  from  a 
brother  to  a  sister  stating  that  "You  and 
your  children  get  everything,"  is  not  testa- 
mentary in  character,  the  writer  not  being 
in  extremis,  and  there  being  nothing  in  the 
circumstances  or  surroundings  of  writer 
which  unmistakably  evince  his  intention 
that  the  letter  should  of  itself  be  a  testa- 
mentary disposition  of  his  estate:  Estate  of 
Richardson,  94  Cal.  68.  As  to  the  essential 
characteristics  of  an  instrument  testament- 
ary, see  Nichols  v.  Emery,  109  Cal.  323. 


1380.  Several  inttnimentB  are  to  be  taken  together. 

Sec.  1320.    Several  testamentary  instruments^  executed  by  the  same  testator^ 
are  to  be  taken  and  construed  together  as  one  instrument. 


For  a  esse  where  a  deed  of  gift  to  which 
was  attached  a  letter,  stating  that  property 
described  in  deed  was  intended  as  a  pro- 
vision for  the  sister  of  testator  after  his 
death,  both  instruments  being  in  handwrit- 
ing of  deceased,  was  held  to  be  a  will,  see 
Estate  of  Skerrett,  67  Cal.  585.  That  a  will 
may  consist  of  one  or  more  papers,   see 


Mitchell  V.  Donohue,  100  Cal.  202;  38  Am. 
St.  Rep.  279.  Document  referred  to  in  will, 
but  which  is  not  in  existence  at  time  of  its 
execution,  does  not  constitute  a  part  of  the 
will:  Estate  of  ShiUaber,  74  Cal.  144.  Two 
instruments  or  letters  of  same  date:  Estate 
of  Murphy,  KM  Cal.  654. 


1S21.  Harmonizing  TarioxiB  partn. 

Sec.  1321.  All  the  parts  of  a  will  are  to  be  construed  in  relation  to  each  other^ 
and  so  as,  if  possible,  to  form  one  consistent  whole;  but  where  several  parts  are 
absolutely  irreconcilable,  the  latter  must  prevail. 


All  parts  of  the  will  are  to  be  construed 
in  relation  to  each  other,  so  as  to  make  the 
entire  instrument  consistent:  Alsop  v.  Rus- 
sell, 38  Conn.  99,  101;  Grimes  t.  Harmon,  35 
Ind.  198;  9  Am.  Rep.  690;  Perkins  y.Mathes, 
49  N.  H.  107,  110;  Jones  ▼.  Jones,  25  Mich. 
401;  Schott's  Estate,  78  Pa.  St.  40;  Rhoton 
T.  BleTin,  90  Cal.  646.  And  where  there  is 
a  codicil,  it  should  be  read  in  connection 
with  the  body  of  the  instrument:  Estate  of 
Ladd,  94  Cal.  670;  Estate  of  Lavea^a,  119 
Cal.  651;  Wetmore  v.  Parker,  52  N.  Y.  450; 
Pickering  ▼.  Langdou,  22  Me.  413;  Colt  y. 
Cok,  32  Conn.  446;  Hoppock  v.  Tucker,  59 
N.  Y.  202;  Chrystie  v.  Phyfe.  19  N.  Y.  344, 
318,  containing  a  ckar,  succinct  statement 
of  the  leading  doctrines  of  construction  of 
wills. 

Parts  irreconcilable.— Where  two  por- 
tions of  a  wiU  are  absolutely  irreconcilable, 


the  latter  will  prevail,  as  being  the  latest 
expression  of  the  testator's  desire:  Van 
Nostrand  t.  Moore,  52  N.  Y.  12;  Everitt  t. 
Everitt,  29  N.  Y.  39;  Van  Vechten  v.  Keator, 
63  N.  Y.  52;  MUler  v.  Floumoy,  26  Ala. 
724;  Orr  v.  Moses,  52  Me.  287;  Alsop  t. 
Russell,  38  Conn.  101;  Robert  v.  West,  15 
Ga.  122.  But  •*this  rule  is  not  to  be  re- 
sorted to  except  in  cases  where  the  repug- 
nance is  clear,  so  that  one  of  the  parts  of 
the  will  must  of  necessity  be  rejected;  for 
they  are  to  be  reconciled,  if  they  possibly 
may  be  by  reasonable  construction":  Wilde, 
J.,  in  Homer  t.  Sheltou.  2  Met.  194;  Snively 
V.  Stover,  78  Pa.  St.  484;  Pace  v.  Bonner,  27 
Ala.  307.  309,  310;  Newbold  v.  Boone,  57 
Pa.  St.  167. 

Beformation  of  wills:  See  65  Am.  St. 
Rep.  521,  522,  note. 


1322.  In  ^riiat  case  deviie  not  affected. 

Sec.  1322.  A  clear  and  distinct  devise  or  bequest  cannot  be  affected  by  any 
reasons  assigned  therefor,  or  by  any  other  words  not  equally  clear  and  distinct, 
or  by  inference  or  argument  from  other  parts  of  the  will,  or  by  an  inaccurate 
recital  of  or  reference  to  its  contents  in  another  part  of  the  will. 
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§§  1323-1327  CiViL  Code.  [Diy.  H,  Part.  IV, 

BeasozL  assigpied  not  to  be  used  to  reject         Intention  of  testator:  See  aec.  1317,  and 
a  clear  and  distinct  provision:  2  Williams  on      note. 
Executors   1087  -^  subsequent  clause  of  a  will  which 

inference  or  argument  from  other  parts  frrpV^eruTcfa^^e^ 

Of  the  will  are  not  to  be  emplo:^  to  affect  jitter  where  there  are  no  operative  words 

a  clear  and  distinct  devise:  2  Williams  on  to  that  effect,  or  words  expressing  such  an 

Executors,  1087.  intent:  Estate  of  Upham,  127  Cal.  90. 

1323.  When  ambiguoiu  or  doubtful. 

Sec.  1323.  Where  the  meaning  of  any  part  of  a  will  is  ajnbiguous  or  doubt- 
ful, it  may  be  explained  by  any  reference  thereto,  or  recital  thereof  in  another 
part  of  the  will. 

See  Estate  of  Wood,  36  Cal.  75.  48  Am.  Dec.  72-78,  note;  50  Am.  St  Rep. 

Extrinsic  evidence  to  explain  will:  See     279-294,  note. 

1324.  Words  taken  in  ordinary  sense. 

Sec.  1324.  The  words  of  a  will  are  to  be  taken  in  their  ordinary  and  gram- 
matical fiense,  unless  a  clear  intention  to  use  them  in  another  sense  can  be  col- 
lected^  and  that  other  can  be  ascertained. 

"And/'  when  construed  to  mean  'S>r,"  Words  of  a  will  are  to  be  taken  in 
and  vice  versa:  See  4B  Am.  Dec.  565-574,  their  ordinary'  and  grammatical  sense:  To- 
note.  land  t.  Toland,  128  Cal.  140. 

1326.  Woris  to  receive  an  operative  construction. 

Sec.  1325.  The  words  of  a  will  are  to  receive  an  interpretation  which  wiD 
give  to  every  expression  some  effect,  rather  than  one  which  will  render  any  of 
the  expressions  inoperative. 

See  sec.  1321.  201;  25  Am.  Dec.  141;  Turbett  v.  Turtett, 

Effect  is  to  be  given  to  all  words  in  a      3  Yeates,  187:  2  Am.  Dec.  369;  CovenhoTeu 

will,  if  possible:  Gore  t.  Stevens,  1  Dana,     v.  Shuler,  2    Paige,  122;  21    Am.  Dec  73. 

1326.  Intestacy  to  be  avoided. 

Sec.  1326.  Of  two  modes  of  interpreting  a  will,  that  is  to  be  preferred  which 
prevents  a  total  or  partial  intestacy.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Intestacy  .—If  the  legal  efifect  of  the  ex-      bie,  see  Le  Breton  v.  Cook,  107  Cal.  410; 

pressed  intent  of  a  testator  is  intestacy,  he      T^*"^.  \'  Toland,  123  Cal.  140. 

_^,  jxu         .*jj^v^        Partial   intestacy.— The  presumption  i« 

mnst  be  presumed  to  have  intended  that      ^hat  the  testator  intended  to  dispose  of  his 

result:  Estate  of  Young,  123  Cal.  337.  entire  estate  and  not  to  die  partially  intes- 
Where  certain  provisions  of  will  are  invalid,  tate:  Succession  of  Allen,  48  La.  Ann.  1086; 
the  court  cannot  modify  or  vary  the  Ian-      ?$^^™-  ^^'J^P-  ^'  y^*i*^'"^o^-  Rodman, 

irnase  of  testator  so  as  to  create  a  new  ^^  ^^'  ^^^-  ^^  '^'^'  ^^  ^^'  ^^^-  ^"  ^^' 
guage  Of  testator  so  as  to  create  a  new      ^^^.^^^^  ^  ^^  t^e  court  should,  if  possible. 

and  valid  will  for  him:  Estate  of  Walkerly,      ^void  any  construction  that  would  resalt  in 

108  Cal.  627;  49  Am.  St.  Rep.  97.    That  in-      partial     intestacy:    Peckham    v.    Lego,   57 

testacy  is  to  be  avoided,  if  reasonably  possi-      Conn.  553;  14  Am.  St.  Rep.  130. 

1327.  Effect  of  technical  words. 

Sec.  1327.  Technical  words  in  a  will  are  to  be  taken  in  their  technical  sense, 
nnless  the  context  clearly  indicates  a  contrary  intention,  or  unless  it  satisfactorily 
appears  that  the  will  was  drawn  solely  by  the  testator,  and  that  he  was  unac- 
quainted with  such  technical  sense.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

Technical  words  are  to  be  taken  in  their  74  Cal.  365;  Brown  v.  Lyon,  6  N.  Y.  419; 
technical  sense  unless  the  context  clearly  in-  Campbell  v.  Rawdon,  18  N.  Y.  417;  Moore 
dicates  the  contrary:  Estate  of  Reinhardt,      t.  Lyons,  25  Wend.  119;  Sherwood  ▼.  Sh€^ 
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Title  VI,  Chap.  H.] 


Interpretation  of  Wills. 


§§  1328-1334 


-wood,  3  Brad.  230;  Corrigan  v.  Kieruau,  1 
Brad,  208;  DoebJer's  Appeal,  64  Pa.  St.  15; 
France's  Estate.  75  Pa.  St.  220.  Where  the 
intention  is  plain,  it  will  control  the  le^ 
operation  of  technical  words:  Robertson  t. 


Johnson,  24  Ga.  102;  Dow  v.  Dow.  36  Me. 
216,  per  Howai-d,  J.;  Fetrow's  Estate,  58  Pa. 
St.  427;  Hower  v.  Sheltou,  2  Met.  194,  198, 
199. 


1328.  Technical  words  not  necessary. 

Sec.  1328.  Technical  words  are  not  necessary  to  give  efiEect  to  any  species  of 
disposition  by  a  will. 

Techziical  words  not  necessary  to  give  of  the  decisions  concerning  the  expressions 
effect  to  any  species  of  disposition:  See  2  in  wills  that  will  pass  realty,  see  the  note 
Williams  on  Executors^  1078.    For  a  review     to  Tolar  v.  Tolar,  14  Am.  Dec  576. 

1329.  Certain  words  not  necessary  to  pass  a  fee. 

Sec.  1329.    The  term  **heirs/'  or  other  words  of  inheritance,  are  not  requisite 
to  devise  a  fee,  and  a  devise  of  real  property  passes  all  the  estate  of  the  testator, 
unless  otherwise  limited. 
Words  of  succession   not    necessary  to  transfer  a  fee:  See  sec  1072,  ante. 

1330.  Power  to  devise,  how  executed  by  terms  of  wilL 

Sec.  1330.  Beal  or  personal  property  embraced  in  a  power  to  devise  passes 
by  a  will  purporting  to  devise  all  the  real  or  personal  properly  of  the  testator. 

1331.  Devise  or  bequest  of  all  real  or  aU  personal  property,  or  both. 

Sec.  1331.  A  devise  or  bequest  of  all  the  testator's  real  or  personal  property, 
in  express  terms,  or  in  any  other  terms  denoting  his  intent  to  dispose  of  all  his 
real  or  personal  property,  passes  all  the  real  or  personal  property  which  he  was 
-entitled  to  dispose  of  by  will  at  the  time  of  his  death. 

Words  in  will  passing:  realty:  See  Tolar 
T.  Tolar,  14  Am.  Dec.  576,  in  note. 

Devise  of  realty.— The  will  operates 
npon  the  realty  owned  by  the  testator  at  his 
^eath.  If  he  has  conveyed  part  of  a  tract 
•devised,  the  residue  passes:  Bnick  v.  Tuck- 
er, 32  Cal.  425;  and  see  sees.  1303,  1311, 
1312,  ante.    A  devise  of  all  the  testator*8 


property,  real  aud  personal,  includes  the 
homestead:  Etchebome  v.  Auzerais,  45  Gal. 
121.  A  general  devise  of  all  the  property  of 
which  the  testator  may  die  possessed,  ap- 
plies only  to  his  moiety  of  the  community 
property:  Estate  of  Gilmore,  81  Cal.  240. 

General  and  specific  legacies:  See  post, 
sec.  1357. 


1332.  Devise  of  residue,  what  passes. 

Sec.  1332.    A  devise  of  the  residue  of  the  testator's  real  property  passes  all 

the  real  property  which  he  was  entitled  to  devise  at  the  time  of  his  death,  not 

t)therwise  efiEectually  devised  by  his  will.     [Amendment,  approved  March  30, 

1874;  Amendments  1873-74,  234;  took  eflfect  July  1,  1874.] 

When  will  takes  effect.— This  aud  the  testator^s  death;  under  these  sectious  both 

following  section  abrogate  the  common-law  devises  aud  legacies  speak  from  the  death 

rule  that  derises  speak  as  of  the  date  of  of  the  testator:  Estate  of  Upham,  127  Cal. 

the  will,  and  bequests  as  of  the  date  of  the  90. 

1333.  Same. 

Sec.  1333.  A  bequest  of  the  residue  of  the  testator's  personal  property  passes 
all  the  personal  property  which  he  was  entitled  to  bequeath  at  the  time  of  his 
<leath,  not  otherwise  effectually  bequeathed  by  his  will.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  234;  took  effect  July  1,  1874.] 

1334.  '^eirs,"  '^relatives,"  "issue,"  "descendants,"  etc. 

Sec.  1334.  A  testamentary  disposition  to  ^Tieirs,"  "relations,"  "nearest  re- 
lations," "representatives,"  "legal  representatives,"  or  "personal  representatives, 
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§§  1335-1338 


Civil  Code. 


[Div.II,PartIV, 


or  ^'family/'  "issue/*  "descendants/*  "nearest/*  or  "next  of  kin**  of  any  person, 
without  other  words  of  qualification,  and  when  the  terms  are  used  as  words  of 
donation,  and  not  of  limitation,  vests  the  property  in  those  who  would  be  en- 
ti'tled  to  succeed  to  the  property  of  such  person,  according  to  the  provisions  of  the 
title  on  succession  in  this  code. 

1335.  Words  of  donation  and  limitation. 

Sec.  1335.  The  terms  mentioned  in  the  last  section  are  used  as  words  of 
donation,  and  not  of  limitation,  when  the  property  is  given  to  the  person  so 
designated  directly,  and  not  as  a  qualification  of  an  estate  given  to  the  ancestor 
of  such  person. 


Bule  in  Shelley's  Case  not  adopted  In 
this  state:  See  sec.  770,  ante.  In  Norris 
T.  Hensley,  27  Cal.  30,  the  rules  of  construc- 
tion of  wills  au4  the  doctrine  of  Shelley*s 
Case  were  carefully  considered.  There  a 
demise  of  the  testator*^  realty  in  three  equal 
parts  to  three  specified  devisees,  "each  and 
all  of  them  to  have  and  to  hold  their  life- 
time, and  then  to  go  to  their  heirs  and 
assigns.  But  never  to  sell,"  was  held  to 
vest  a  fee  simple  in  the  devisees.  For  fur- 
ther consideration  of  the  rule  in  Shelley's 


Case,  when  applied  to  wills,  see  Estate  of 
Utz,  43  Cal.  201. 

Deseription  of  le^tee.— For  an  extended 
review  of  American  and  EngUsh  cases  upon 
the  meaning  of  the  various  terms  ^'heirs," 
'issue,"  "next  of  kin,"  and  others  enumer- 
ated in  section  1834,  see  2  Williams  on 
Executors,  p.  1107  et  seq.  See,  also,  the 
instructive  argument  in  Hillhouse  v.  Ches- 
ter, 8  Day,  166,  3  Am.  Dec.  266,  for  a  con- 
Btmctiou  of  the  tetm  "next  of  kin." 


1336.  To  what  time  words  refer. 

Sec.  1336.    Words  in  a  will  referring  to  death  or  survivorship,  simply,  relate 

to  the  time  of  the  testator's  death,  unless  possession  is  actually  postponed,  when 

they  must  be  referred  to  the  time  of  possession. 

Illustrating  the  provisions  of  this  section  are  Tucker  v.  Bishop,  16  N.  Y.  402;  Camp- 
bell V.  Rawdon,  18  N.  Y.  415. 

1337.  Devise  or  bequest  to  a  dast. 

Sec.  1337.  A  testamentary  disposition  to  a  class  includes  every  person  an- 
swering the  description  at  the  testator's  death;  but  when  the  possession  is  post- 
poned to  a  future  period,  it  includes  also  all  persons  coming  within  the  descrip- 
tion before  the  time  to  which  possession  is  postponed. 

PosthiunouB  children:    See   infrai   sec 
1339. 
Devises  and  bequests  to  a  class,  such 


as  "children,**  and  who  are  entitled  to  take 
under:  See  note,  73  Am.  St.  Rep.  413^440. 


1338.  When  conversion  takes  effect. 

Sec.  1338.  When  a  will  directs  the  conversion  of  real  property  into  money, 
such  property  and  all  its  proceeds  must  be  deemed  personal  property  from  the 
time  of  the  testator's  death. 


Equitable  conversion.— It  is  an  applica- 
tion of  the  principle  that  equity  will  con- 
sider as  done  what  ought  to  have  been  done 
that  leads  to  the  doctrine  formulated  in  the 
abore  section.  Real  property  has  been 
considered  personalty  for  the  purposes  of 
distribution  under  a  will  in  Bramhall  v. 
Ferris,  14  N.  Y.  41,  46;  67  Am.  Dec.  113; 
Phelps  V.  Pond,  23  N.  Y.  60;  White  v.  How- 
ard. 46  N.  Y.  162;  Qay  v.  Hart,  7  Dana,  11; 
Evan  V.  Kiufceberry,  2  Rand.  120;  14  Am. 
Dec.  779;  Taylor  v.  Beuham,  5  How.  233. 
See,  also,  an  extended  consideration  of  the 


subject  in  1  Williams  on  Executors,  65S  et 
seq.,  and  notes. 

Equitable  conversion  does  not  take  place 
unless  there  is  an  imperative  direction  in 
the  wUl  that  land  shall  be  converted  into 
money  or  money  into  land:  Ducker  v.  Bum- 
ham,  146  HI.  9;  37  Am.  St.  Rep.  135.  A 
mere  power  contained  in  a  will  to  seU  re&l 
estate  does  not  operate  as  a  conversion  of 
it  into  personalty:  Fahuestock  v.  Fahne- 
stock,  152  Pa.  St.  56;  84  Am.  St.  Rep.  623. 
No  conversion  takes  place  where  the  pur- 
pose for  which  the  sale  is  made  is  one  not 
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permitted  by  law:  Fifield  y.  Van  Wyck,  94      359;  64  Am.  St.  Rep.  G54;  McHugh  v.  Mc- 
Va.  557;  64  Am.  St.  Rep.  745;  or  where  the      Cole,  97  Wis.'  166;  06  Am.  St.  Rep.  106. 
purpose  fails:  Rudy's  Estate,  185  Pa.   St. 

1339.  When  child  bom  after  testator's  death  takes  under  will. 

Sec.  1339.    A  child  conceived  before,  but  not  bom  until  after,  a  testator's 

death,  or  any  other  period  when  a  disposition  to  a  class  vests  in  right  or  in 

possession,  takes,  if  answering  to  the  description  of  the  class. 

Child  en  ventre  aa  mere:  See  sec.  29,        ProTision  for  after-bom  children:  See 
ante,  and  uote.  15  Am.  St.  Rep.  592-595,  note. 

1340.  Mistakes  and  omissions. 

Sec.  1340.  When,  applying  a  will,  it  is  found  that  there  is  an  imperfect 
description,  or  that  no  person  or  property  exactly  answers  the  description,  mis- 
takes and  omissions  must  be  corrected,  if  the  error  appears  from  the  context  of 
the  will  or  from  extrinsic  evidence;  but  evidence  of  the  declarations  of  the  testa- 
tor as  to  his  intentions  cannot  be  received. 


Parol  evidenoe  to  explain  or  identify 
•object  or  beneficiary  of  will:  See  8  Am. 
Bep.  669-678,  note. 

ICstakee  in  will,  whether  and  how  they 
may  be  corrected:  See  40  Am.  Rep.  292- 
296,  note. 

Testator's  declarations  of  intention  are 
generally  inadmissible  to  affect  the  constmc- 
tion  of  the  wUl:  Ryers  v.  Wheeler,  22  Wend. 
148;  Eaton  v.  Benton,  2  Hill,  576;  Barrett  t. 
Wright,  13  Pick.  45;  Osborne  v.  Varney,  7 
Met.  801;  Bradley  v.  Bradley,  24  Mo.  311; 
Button  V.  American  Tract  Soc,  23  Vt.  336. 

What  declarations  of  a  testator  are  ad- 
missible: See  2  Wharton  on  Evidence,  sec. 
1009  et  seq.;  note  to  Jackson  v.  Kniffeu,  3 
Am.  Dec  890. 


Declarations  of  testator,  when  admissi- 
ble: See  59  Am.  Rep.  399,  note. 

Patent  and  latent  ambiguities,  and 
parol  evidence  to  explain  them.  The  maxim 
of  Bacon  respecting  patent  and  latent  am- 
biguities in  documents,  and  the  admissibility 
of  extrinsic  evidence  to  explain,  receives  a 
thorough  examinatiop  in  2  Wharton  on  Evi- 
dence, sec.  992  et  seq. 

Parol  evidence  is  never  admissible  to 
modify,  change,  or  vary  the  expressed  intent 
of  a  testator:  Estate  of  Young,  123  Cal.  337. 

Order  of  words.— That  the  order  of  words 
may  be  in  certain  cases  transposed,  and 
omitted  words  suppUed,  see  Estate  of  St  rat- 
ton,  112  Cal.  513;  omitted  words  supplied: 
Mitchell  T.  Donohue,  100  Cal.  202;  38  Am. 
St  Kep.  279. 


1341.  When  devises  and  bequests  vest. 

Sec.  1341.    Testamentary  dispositions^  including  devises  and  bequests  to  a 

person  on  attaining  majority^  are  presumed  to  vest  at  the  testator's  death. 

Vesting  of  legacies:  See  10  Am.  St.  Rep. 
471-479,  note. 
When  a  legacy*  is  given  to  a  person  to  be 


paid  at  a  future  time,  it  vests  immediately; 
but  when  it  is  not  giren  until  a  certain 
future  time,  or  when  the  time  is  annexed, 
not  to  the  payment  only,  but  to  the  gift  it- 
self, it  does  not  vest  until  that  time;  and  if 
the  legatee  dies  before,  it  is  lost:  Estate  of 
Rogers,  94  Cal.  526.  See,  also,  Williams  v. 
Williams,  73  Cal.  99.    Legacies  vest  at  time 


of  death  of  testator  and  not  at  time  of  dis- 
tribution of  his  estate:  Estate  of  Pearsons, 
113  Cal.  577.  A  devisee  has  a  vested  future 
interest  in  the  lands  of  the  deceased:  Dunn 
V.  Schell,  122  Cal.  026. 

Vesting  of  legacies  notwithstanding 
failure  to  perform  conditions:  See  78  Am. 
Dec.  234-236,  note. 

Devises,  when  vested  and  when  con- 
tingent: See  87  Am.  St.  Rep.  147,  note. 


1342.  When  eannot  be  devested. 

Sec.  1342.  A  testamentary  disposition,  when  vested,  cannot  be  devested  un- 
less upon  the  occurrence  of  the  precise  contingency  prescribed  by  the  testator 
for  that  purpose. 

1343.  Death  of  devisee  or  legatee  before  testator. 

Sec.  1343.    If  a  devisee  or  legatee  dies  during  the  lifetime  of  the  testator,  the 

testamentary  disposition  to  him  fails,  unless  an  intention  appears  to  substitute 

some  other  in  his  place,  except  as  provided  in  section  thirteen  hundred  and  ten. 
Civil  Code— 25  885 
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But  if  such  devisee  or  legatee  is  one  of  several  residuary  devisees  or  legatees, 
such  disposition  vests  in  the  survivors,  unless  a  contrary  intention  clearly  ap- 
pears. [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1^  1901.] 

I  Lapse  of  legacy  by  death  of  beneficiary  before  testator:  See  94  Am.  Dec  156- 

^  leo.  note;  28  Am.  St.  Rep.  360.  note. 

I 

1344.  Interests  in  remainder  are  not  affected. 

Sec.  1344.  The  death  of  a  devisee  or  legatee  of  a  limited  interest  before  the 
testator's  death  does  not  defeat  the  interests  of  persons  in  remainder^  who  sur- 
vive the  testator. 


1346.  Conditional  deviies  and  bequests. 

Sec.  1345.  A  conditional  disposition  is  one  which  depends  upon  the  occur- 
rence of  some  uncertain  event,  by  which  it  is  either  to  take  effect  or  be  defeated. 

Conditions  of  ownership:  See  sec.  707  visions  for  danghters  of  testator  in  event  ot 

et  seq.,  ante.  their  becoming:  widows  or  becoming  law- 
Conditional  obligations:  See  sec.  14S4  fully  separated  from  hnsbauds,  see  Bom  r. 

et  seq.,  post.  Uorstmann,  80  Gal.  462. 

Conditions  aa  applied  to  bequests  and  Conditions  imposing   forfeiture   upon 

devises:  See  the  note  to  Coppage  y.  Alex-  legatee  for  contesting  will:  See  00  Am. 

ander,  38  Am.  Dec.  160.  See,  also.  Estate  of  Dec.  113-115,  note^ 

Bogers,  M  Gal.  526.    For  will  making  pro- 

1346.  Condition  precedent,  what. 

Sec.  1346.    A  condition  precedent  in  a  will  is  one  which  la  required  to  be  ful- 
filled before  a  particular  disposition  takes  efiEect. 
See  sec.  709. 

1347.  Effect  of  condition  precedent. 

Sec.  1347.  Where  a  testamentary  disposition  is  made  upon  a  condition  pre- 
cedent, nothing  vests  until  the  condition  is  fulfilled,  except  where  such  fulfill- 
ment is  impossible,  in  which  case  the  disposition  vests,  unless  the  condition  was 
the  sole  motive  thereof,  and  the  impossibility  was  unknown  to  the  testator,  or 
arose  from  an  unavoidable  event  subsequent  to  the  execution  of  the  will. 

Conditions  annexed  to  wills,  impossibility  of  performance:    See    70    Am.  St 
Rep.  833-836,  note. 

1348.  Conditions  precedent,  when  deemed  performed. 

Sec.  1348.  A  condition  precedent  in  a  will  is  to  be  deemed  performed  when 
the  testator's  intention  has  been  substantially,  though  not  literally^  compUed 
with. 

1349.  Conditions  subsequent,  what. 

Sec.  1349.  A  condition  subsequent  is  where  an  estate  or  interest  is  so  given 
as  to  vest  immediately,  subject  only  to  be  devested  by  some  subsequent  act  or 
event. 

bee  sees.  707,  708'. 

1350.  Devisees,  etc.,  take  as  tenants  in  common. 

Sec.  1350.    A  devise  or  legacy  given  to  more  than  one  person  vests  in  them 

as  owners  in  common. 

Devisees,  when  owners  in  common.— A  tenants  in  common:  Estate  of  Uts,  43  CaL 
devise  "to  my  youngest  daughter,  Margaret  201.  See  as  to  estates  in  common,  ante, 
Uts,  and  to  her  children,"  makes  them  all      sees.  686.  68QL 
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1351.  Advancements,  when  ademptions. 

Sec.  1351.    Advancements  or  gifj^s  are  not  to  be   taken   as   ademptions   of 

general  legacies,  unless  such  intention  is  expressed  by  the  testator  in  writing. 

Ad-vanceznent.— lu  section  1300,  ante,  it      the  varioas  priuciples   coDuected    with   the 
is  provided  that  a  child  to  whom  uothing  is      subject  of  advancement  are  adverted  to. 

given  by  the  will,  who  has  received  an  equal  g/^^'^^f  ^^"'^''Lo^,  JS?^"*  °'  intestacy: 
.  .'  V  *  1  *  »  1.^  X.  u  ^  ^  See  post,  sees.  1395-1399. 
share  in  the  testator  s  lifetime  by  way  of  Ademption  of  legacies.— This  section  de- 
advancement,  takes  nothing  further  from  the  clares  that  the  gift  in  the  testator's  lifetime 
estate.  But  no  provision  is  made  for  ascer-  and  his  testamentary  provision  for  the  de- 
taining the  value  of  the  advancement,  or  of  "^e  shall  both  stand,  unless  some  writing 
assuring  to  a  child  omitted  by  the  will  its  ^^^^ose  e  different  intent.  As  to  ademption 
*  11  --T  -4.1  M  'J,  ^  f  ^  s.  a  ^^  legacies,  see  sec.  ISCT,  post. 
fnU  proportion  of  its  ancestors  estate.    See  Ademption  of  legacies:  See  11  Am.  Dec. 

the  discussion  of  this   question    in  2  Will-      470,  471,  note;  37  Am.  Dec.  65-67,  and  067- 
iams  on  Executors,  sec.  1498  et  seq.,  where      671,  note. 


CHAPTER  Iir. 

-     GENERAL   PROVISIONS, 

Sec,  1357.    Nature  and  designation  of  legacies. 

1.  Specific;  « 

2.  Demonstrative; 
8.    Annuities; 

4.  Residuary; 

5.  General. 

Sec.  1358.  Property  of  intestate  chargeable  with  debts. 

Sec.  1359.  Order  of  resort  to  property  for  payment  of  debts. 

Sec.  13G0.  Order  of  resort  to  property  for  payment  of  legacies. 

Sec  1361.  Same. 

Sec.  1362.  Abatement. 

Sec.  1363.  Specific  devise  or  legacy. 

Sec.  1304.  Heir's  conveyance  good  unless   will  is  proved  within  four  years. 

Sec.  1365.  Possession  of  legatees. 

Sec.  13€6.  Bequest  of  interest. 

Sec.  1367.  Satisfaction  of  legacy  or  gift. 

8cc.  1368.  Legacies,  when  due. 

Sec.  1369.  Interest. 

Sec.  1370.  Construction  of  these  rules. 

Sec.  1371.  Executor  according  to  the  tenor. 

Sec.  1372.  Power  to  appoint  is  invalid. 

Sec.  1373.  Executor  not  to  act  till  qualified. 

Sec.  137V4.  Provisions  as  to  revocations. 

Sec.  1375.  Execution  and  construction  of  prior  wills  not  affected. 

Sec.  1376.  What  law  governs. 

Sec.  1377.  Liability  of  beneficiaries  for  testator's  obligations. 

1357.  Nature  and  designation  of  legacies. 

Sec.  1357.  Legacies  are  distinguished  and  designated,  according  to  their  na- 
ture, as  follows: 

1.  A  legacy  of  a  particular  thing,  specified  and  distinguished  from  all  others 
of  the  same  kind  belonging  to  the  testator,  is  specific;  if  such  legacy  fails,  re- 
sort cannot  be  had  to  the  other  property^  of  the  testator. 

2.  A  legacy  is  demonstrative  when  the  particular  fund  or  personal  property 
is  pointed  put  from  which  it  is  to  be  taken  or  paid;  if  such  fund  or  property 
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fails,  in  whole  or  in  part,  resort  may  be  had  to  the  general  assets,  as  in  ease  of 
a  general  legacy. 

3.  An  annuity  is  a  beqnest  of  certain  specified  sums  periodically;  if  the  fund 
or  property  out  of  which  they  are  payable  fails,  resort  may  be  had  to  the  general 
assets,  as  in  case  of  a  general  legacy. 

4.  A  residuary  legacy  embraces  only  that  which  remains  after  all  the  bequests 
of  the  will  are  discharged. 

6.  All  other  legacies  are  general  legacies.    • 


Si>ecific  and  general  legacies,  interpre- 
tation of:  See  11  Am.  Dec.  468-471,  uote. 

Subd.  1.  A  specific  legacy  is  a  bequest 
of  a  particular  article;  it  is  some  ideutical 
thing,  irrespective  of  its  value,  and  uot  its 
equivalent  in  money:  Estate  of  Woodworth, 
31  Cal.  425;  Walton  v.  Walton,  11  Am.  Dec. 
450,  per  Chancellor  Kent;  Bradford  v. 
Haynes.  20  Me.  106;  Walker's  Estate,  S 
Ravrle,  237;  Gilmer  t.  Gilmer,  42  Ala. 
9;  Wallace  T.  WaUace.  23  N.  H.  154; 
Tift  V.  Porter,  8  N.  Y.  516;  De  Nottebeck 
V.  Astor,  13  N.  Y.  98;  Famum  v.  Bascum, 
122  Mass.  282.  A  bequest  of  "whatever 
sums  may  be  on  deposit  in"  a  cMtain  bank 
is  a  specific  legacy:  Towle  v.  Swasey,  106 
Mass.  100.  A  bequest  of  "all  my  personal 
estate"  is  not  a  specific  legacy:  Estate  of 
Woodworth,  31  Cal.  595. 

A  bequest  to  certain  parties  of  one  thou- 
sand shares  of  b<!nk  stock,  same  to  be  sold 
by  the  executors,  and  proceeds  divided 
among  them  in  stated  proportions,  is  held 
in  Estate  of  Zeile,  74  Cal.  125,  to  be  a  spe- 
cific legacy. 

Devises  of  laud  are  generally  deemed  spe- 
cific: Walker  v.  Parker,  13  Pet.  166;  Healey 
v.  Toppan,  45  N.  H.  243;  86  Am.  Dec.  159; 
2  Williams  on  Executors,  1170.  They  were 
BO  regarded  at  common  law:  Estate  of  W^ood- 
worth,  31  Cal.  595.  But  under  the  Califor- 
nia statute  they  may  be  general:  Estate  of 
Woodworth,  31  Cal.  595. 

The  peculiarities  of  a  specific  legacy  are 
that  it  is  liable  to  ademption,  cannot  be 
paid  from  the  general  assets,  and  does  uot 
abate  with  the  general  legacies:  Roper  on 
Legacies,  192;  2  Red  field  on  Wills.  141. 

Ademption  of  specific  legacies:  See. 
generally,  2  Williams    on  Executors,  1320; 


Walton  V.  Walton,  11  Am.  Dec.  470;  see, 
also,  ante,  sec.  ISOS. 

Subd.  2.  A  demonstratlTe  legacy  is  a 
legacy  of  quantity  to  be  paid  from  a  pa^ 
'ticular  fund.  Legacies  of  quantity  are  or- 
dinarily general,  but  become  "demonstra- 
tive" when  they  are  directed  to  be  satisfied 
out  of  a  specified  fund.  It  must  appear  that 
the  testator  wished  to  give  the  amount  to 
the  legatee  in  any  event,  and  not  that  the 
gift  was  charged  upon  one  fund  alone:  Bal- 
liet's  Appeal,  14  Pa.  St.  451.  A  devise  of  laadK 
subject  to  the  payment  of  a  sum  of  mouey 
creates  a  demonstrative  legacy  as  to  the 
sum:  Knecht's  Appeal,  71  Pa.  St.  333.  For 
other  explanations  and  examples  of  demon- 
stratipe  legacies,  see  Wallace  v.  Wallace, 
23  N.  H.  154;  Corbin  v.  Miller.  19  Gratt 
438;  Giddings  v.  Seward,  16  N.  Y.  365.  The 
characteristics  of  this  species  of  legacy  are 
that  it  does  not  fail  by  the  destructioa  of 
the  fund  from  which  it  was  to  be  paid,  auJ 
that  it  does  uot  abate  with  the  general  leg- 
acies. The  first  of  these  propositions  is  de- 
clared in  the  above  section;  the  latter  finds 
support  in  section  1362,  post,  and  the  vari- 
ous decisions  and  text-books  treating  of  lega- 
cies: See  2  Williams  on  Executors,  1100; 
Walton  V.  Walton,  11  Am.  Dec.  4€9,  in  note. 

Subd.  3.  Annuities  commence  at  the 
testator's  death:  Sec.  1368.  See  this  subdi- 
vision applied  in  Crew  v.  Pratt,  119  Cal.  131. 

Subd.  4.  Besiduary  legacies  are  by 
this  section  limited  **to  the  residue  after  all 
the  bequests  of  the  will  are  discharged": 
Commissioners'  note. 

Subd.  5.  General  legacies,  payable 
when:  See  sec.  13(^8,  post.  Realty  whether 
the  subject  of  a  general  legacy:  See  supra 
in  uote,  under  subd.  1. 


1368.  Property  of  intestate  chargeable  with  debts. 

Sec.  1368.  WTien  a  person  dies  intestate,  all  his  property,  real  and  personal, 
without  any  distinction  between  them,  is  chargeable  with  the  payment  of  his 
debts,  except  as  otherwise  provided  in  this  code  and  the  Code  of  Civil  Proce- 
dure. [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  234;  took 
effect  July  1,  1874.] 


All  property  chargeable  with  debts: 
Code  Civ.  Proc,  sec.  1616. 

Debts  to  be  paid  from  what:  Code  Civ. 
Proc.  sec.  ir)l4»;  sec.  15C2  et  seq.  of  the 
same;  sec.  13ol),  infra. 
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Order  of  payment  of  debts:  Code  Cif. 
Proc,  sec.  1643. 

Provision  for  support  of  the  family: 
Code  Civ.  Proc.  sec.  1464  et  seq. 


Title  VI,  Chap.  III.] 


General  Provisions. 


§§  1359-1368 


1359.  Order  of  resort  to  property  for  payment  of  debts. 

Sec.  1359.  The  property  of  a  testator,  except  as  otherwise  specially  provided 
for  in  this  code  and  the  Code  of  Civil  Procedure,  must  be  resorted  to  for  the 
payment  of  debts  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  payment 
of  the  debts; . 

2.  The  property  not  disposed  of  by  the  will; 

3.  Property  which  is  devised  or  bequeathejd  to  a  residuary  legatee; 

4.  Property  which  is  not  specifically  devised  or  bequeathed;  and, 

5.  All  other  property  ratably.  Before  any  debts  are  paid,  the  expenses  of 
the  administration  and  the  allowance  to  the  family  must  be  paid  or  provided 
for.     [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  234;  took 

•  efiFect  July  1,  1874.] 


Payxnent  of  debts:  See  sections  referred 
to  iu  note  to  section  1358,  supra. 


Payment  of  legacies:  See  next  section 
and  note. 


1360.  Order  of  resort  to  property  for  payment  of  legacies. 

Sec.  1360.  The  property  of  a  testator,  except  as  otherwise  specially  provided 
in  this  code  and  the  Code  of  Civil  Procedure,  must  be  resorted  to  for  the  pay- 
ment of  legacies,  in  the  following  order: 

1.  The  property  which  is  expressly  appropriated  by  the  will  for  the  payment 
of  the  legacies; 

2.  Property  not  disposed  of  by  the  will; 

3.  Property  which  is  devised  or  bequeathed  to  a  residuary  legatee; 

4.  Property  which  is  not  specifically  devised  or  bequeathed.    [Commissioners' 

Amendment,  approved  March  16,  1901;  took  effoct  July  1,  1901.] 

Pajnnent  of  legacies.— When  legacies  are        Legacies  liable  for  debts:  See  Code  Ciy. 
dae:    Sec.  1368,  post;  when  may  be  paid:      Proc.,  sec.  1563  et  seq. 
Code  CiT.  Proc,  sec.  1658  et  seq. 

1361.  Same. 

Sec.  1361.  Legacies  to  husband,  widow,  or  kindred  of  any  class  are  charge- 
able only  after  legacies  to  persons  not  related  to  the  testator. 


I«e£^cies  to  kindred.— "The  rule  of  the 
text  seems  to  be  so  well  founded  in  natural 
justice,  and  to  accord  so  nearly  with  that 
which  is  presumed  to  be  the  natural  in- 
clination of  the  testator  that  approba- 
tion is  accorded  to  it,  notwithstanding  the 
conTerse  is  laid  down  in  Redfield  on  Wills, 
edition  of  1866»  part  2,  pa^e  562,  sab- 
division  12;  where,  too,  it  is  conceded  that 
in  all  probability  other  legacies  would 
not  hare  been  made  if  the  testator  could 
hare  supposed  that  the  legacies  to  those  nat- 
urally dependent   on  him  would  have  from 


any  cause  failed.  When  a  widow  reoeives 
in  lieu  of  her  dower,  the  legacy  is  preferred 
as  a  consideration;  and  so  may  a  legacy  be 
exempt  from  abatement,  made  to  a  wife  or 
child  destitute  of  other  provision.  This  was 
BO  held  in  Duncan  v.  Alt,  3  Pa.  St.  382,  Gib- 
son, C.  J.":  Commissioners'  note. 

A  general  pecuniary  legacy  to  a  wife  in 
lieu  of  dower  does  not  abate  with  other  pe- 
cuniary legacies,  but  must  be  paid  in  full  if 
there  are  sufficient  assets:  Potter  v.  Brown, 
11  R.  I.  232. 


1362.  Abatement. 

Sec  1362.     Abatement  takes  place  in  any  class  only  as  between  legacies  of 

that  class,  unless  a  different  intention  is  expressed  in  the  will. 

Abatement. — "A  manifestly  proper  rule":      the  code  on  this  subject,  especially  as  re- 
Commissioners'   comment.    See  the   subject      gards  demonstrativ«e  legacies,  are  collected 
discussed  in  2  Williams  on  Executors,  1359      and  considered  iu  £state  of  Apple,  66  Cal. 
et  seq.;  2  Redfield  on  Wills,  c.  4,  sec.  3;    1      432. 
Eoper  on  Legacies,  c  5.    The  provisions  of 
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That  for  purpose  of  distribution  demon-  when  such  legades  are  resorted  to  for  paj- 

strative  legacies  to  kindred  and  strangers  ment  of  debts:  Estate  of  Apple,  66  Cal.  4^. 

ail  abate  proportionately,  see  Estate  of  Ap-  Abatement  of  legacies,  rules  eoncem- 

pie,  66  Cal.  432.    Section  1361  applies  only  ing:  See  8  Am.  St.  Rep.  720-725,  note. 

1363.  Specific  devise  or  legacy. 

Sec.  1363.  In  a  specific  devise  or  legacy  the  title  passes  by  the  will,  but 
possession  can  only  be  obtained  from  the  personal  jepresentative;  and  he  may 
be  authorized  by  the  superior  court  to  sell  the  property  devised  and  bequeathed 
in  the  cases  herein  provided.  [Amendment,  approved  April  6,  1880;  Amend- 
ments 1880,  8  (Ban.  ed.  127);  took  effect  immediately.] 

Beal  estate.— The  legal  title  to  real  estate      and  expense  of  the  administration:  Jordau 
devised  by  will    passes  to  devisee,  subject      ^•J?*^*  98  Cal.  2©4.  ^ 
only  to  claims  of   creditors,  against   estate     s^^'Z   1^^.  ""  "^"^       intestacy: 

1364.  Heir's  conTeyance  good  unless  will  is  proved  within  fonr  years. 

See.  1364.  The  rights  of  a  purchaser  or  encumbrancer  of  real  property,  in 
good  faith  and  for  value,  derived  from  any  person  claiming  the  same  by  suc- 
cession, are  not  impaired  by  any  devise  made  by  the  decedent  from  whom  suc- 
cession is  claimed^  unless  within  four  years  after  the  devisor's  death,  the  instru- 
ment containing  such  devise  is  duly  proved  as  a  will,  and  recorded  in  the  oflBce 
of  the  clerk  of  the  superior  court  having  jurisdiction  thereof,  or  written  notice 
of  such  devise  is  filed  with  the  clerk  of  the  county  where  the  real  property 
is  situated.  [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Becording  will:    See    Code    Qv.  Proc,  cases  of  protracted  contests  long  prior  to 

sees.  1314p  1318.  admission  of  the  will  to  probate;  one  year 

Becording  notice  of  devise. — "Recording  being  ordinarily  allowed  in  which  to  ascer- 

the  written  notice  of  devise  is  intended  to  tain  indebtedness  and  pay  legacies,  in  ac- 

obviate  any  delays  in  recording  the  will  oc-  cordance  with  amount  of  assets:    Bedfield 

casioued  by  contesting  its  probate,  as,  in  the  on  Wills,  ed.  18G6,  pt.  2,  p.  56^,  sec  59'': 

absence  of  any  restriction   in  the   will,  the  Commissioners'  note, 
legatee  would  be  authorized  to  take  in  many 

1365.  Possession  of  legatees. 

Sec.  1365.  Where  specific  legacies  are  for  life  only,  the  first  legatee  must 
sign  and  deliver  to  the  second  legatee,  or,  if  there  is  none,  to  the  personal 
representative,  an  inventory  of  the  property,  expressing  that  the  same  is  in  his 
custody  for  life  only,  and  that,  on  his  decease,  it  is  to  be  delivered  and  to 
remain  to  the  use  and  for  the  benefit  of  the  second  legatee,  or  to  the  personal 
representative,  as  the  case  may  be. 

1366.  Bequest  of  interest. 

Sec.  1366.    In  case  of  a  bequest  of  the  interest  or  income  of  a  certain  sum  or 

fund,  the  income  accrues  from  the  testator's  death. 

Annuities     commence     at     testator's    death:  Sec.  1368  infra. 
Accumulations:  See  sec.  722  et  8eti.,aDte. 

1367.  Satisfaction  of  legacy  or  gift. 

Sec.  1367.  A  legacy,  or  a  gift  in  contemplation,  fear,  or  peril  of  death,  may 
be  satisfied  before  death.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  235;  took  effect  July  1,  1874.] 
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1368.  Legacies,  when  due. 

Sec.  1368.    Legacies  are  due  and  deliverable  at  the  expiration  of  one  year 

after  the  testator^s  decease.    Annuities  commence  at  the  testator's  decease. 

Iiegades  payable   after  four   months:      WilliamR,   112  Cal.  521;  53  Am.   St.   R?p, 
See  sec.  1668.  224.    Of  annuities:  Crew  v.  Pratt,  119  Cal. 

Time  of  payment  of  legades:  Estate  of     131. 

1389.  Interest. 

Sec.  1369.  Legacies  hear  interest  from  the  time  when  they  are  due  and  pay- 
able, except  that  legacies  for  maintenance,  or  to  the  testator's  widow,  bear 
interest  from  the  testator^s  decease. 

Interest  upon  legacies.— Where  the  tes-  ary  1>  1878:  Dunne  t.  Mastick,  50  Cal.  244. 

tator  died  before  the  codes  weut  into  effect.  Legacies  for  maintenance  bear  interest 

the  interest  upon  legacies  undistributed  runs  from  death  of  testator:  Estate  of  Mackay, 

from  the  adoption  of  the  Ciyil  Code,  Jauu-  107  Cal.  303. 

1370.  Constmotion  of  these  ndes. 

Sec.  1370.  The  four  preceding  sections  are  in  all  cases  to  be  controlled  by  a 
testator's  express  intention. 

1371.  Executor  according  to  the  tenor. 

Sec.  1371.  Where  it  appears,  by  the  terms  of  a  will,  that  it  was  the  inten- 
tion of  the  testator  to  commit  the  execution  thereof  and  the  administration  of 
his  estate  to  any  person  as  executor,  such  person,  although  not  named  executor, 
is  entitled  to  letters  testamentary  in  like  manner  as  if  he  had  been  named 
executor. 

"Ou  the  general  principle  which  requires        Executors,    their   appointment    gener- 
intention  of  the  testator  to  be  given  effect":      ally:  Code  Civ.  Proc,  sec  1349  et  seq. 
Commissioners'  note. 

1372.  Power  to  appoint  is  invalid. 

Sec.  1372.    An  authority  to  an  executor  to  appoint  an  executor  is  void* 

8ee  same  principle,  Code  Civ.  Proc,  sec.   1353. 

1373.  Executor  not  to  act  till  qualified. 

Sec.  1373.  No  person  has  any  power,  as  an  executor,  until  he  qualifies,  ex- 
cept that,  before  letters  have  been  issued,  he  may  pay  funeral  charges  and  take 
necessary  measures  for  the  preservation  of  the  estate. 

Qualification     of     executor:  See    Code  Powers    of    executor  before  admission 

Civ.  Proc.,  sec.  1353  et  seq.  of  will  to  probate:  See  55  Am.  Dec.  436- 

Payment  of  debts:  See  supra,  sec.  1359,  439,  note 
and  note.                                    ' 

1374.  Provisions  as  to  revocations. 

Sec.  1374.  The  provisions  of  this  title  in  relation  to  the  revocation  of  wills 
apply  to  all  wills  made  by  any  testator  living  at  the  expiration  of  one  year  from 
the  time  it  takes  effect. 

1375.  Execution  and  construction  of  prior  wills  not  affected. 

Sec.  1375.  The  provisions  of  this  title  do  not  impair  the  validity  of  the  exe- 
cution of  any  will  made  before  it  takes  effect,  or  affect  the  construction  of  any 

such  will. 

391 


§§^376-1383  Civil  Code.  [Div.II,PantIY, 

Code  not  retroactive  as  to  wills:  See  Cal.  021;  G5  Am.  Dec.  546.  A  will  made  be- 
similar  construction  of  statute  regarding  a  fore  the  codes  went  into  effect  is  to  be  con- 
will  made  before  its  paBsage,  but  the  testa-  strued  under  the  statutes  iu  force  when  it 
tor  dying  after:  Grime's  Estate  ▼.  Norris,  6  was  made:  Estate  of  Pfaelb,  48  CaL  643. 

1376.  What  law  govemft.  I 

Sec.  1376.  The  validity  and  interpretation  of  wills,  wherever  made,  are 
governed,  when  relating  to  property  within  this  state,  by  the  law  of  this  state, 
except  as  provided  in  section  twelve  hundred  and  eighty-five.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  Norris  v.  Harris,  15  Cal.  226. 

1377.  liability  of  beneficiaries  for  testator's  obligations. 

Sec.  1377.  Those  to  whom  property  is  given  by  will  are  liable  for  the  obli- 
gations of  the  testator  in  the  cases  and  to  the  extent  prescribed  by  the  Code  of 
Civil  Procedure. 

Legacy  charged  on  land. — A  devisee  ac-     of  a  legacy  becomes  personally  liable  tiieie* 
cepting  a  devise  charged  with  the  payment      for:  Dunne  y.  Du&ne,  06  Cal.  157. 


TITLE  VII. 

SUCCESSION. 

Sec.  1383.  Succession  defined. 

Sec.  1384.  Succession  to  estates  of  intestate. 

Sec.  1385.  Personal   representatives.    [Repealed.] 

Sec.  1388.  Succession  to  and  distribution  of  property. 

Sec.  1387.  Illegitimate  children  to  inherit  iu  certain  events. 

Sec.  1388.  The  mother  is  successor  to  illegitimate  child. 

Sec.  1380.  Degrees  of  kindred,  how  computed. 

Sec.  1390.  Direct  and  collateral  consa'nguiuity. 

Sec.  1891.  Dii*ect  line  descending,  and  direct  line  ascending. 

Sec.  1392.  Degrees  in  direct  lines. 

Sec.  1393.  Degrees  in  collateral  line. 

Sec.  1394.  Belatives  of  the  half  blood. 

Sec.  1395.  Advancements  constitute  part  of  distribtttive  share. 

Sec.  1396.  Advancements,  when  too  much,  or  not  enough. 

Sec.  1397.  What  are  advancements. 

Sec.  1398.  Value  of  advancements,  how  determined. 

Sec.  1399.  When  heir  advanced  to  dies  before  decedent. 

Sec.  1400.  Inheritance  of  husband  and  wife  from  each  other. 

Sec.  1401.  Community  property,  on  death  of  wife. 

Sec.  1402.  Distribution  of  common  property  on  death  of  husbana. 

Sec.  1t108.  Inheritance  by  representation. 

Sec.  1404.  Aliens  may  inherit,  when  and  how. 

Sec.  1405.  When  succession  not  claimed,   property  to  be  sold  and  proceeds  deposit*^ 

Sec.  1400.  When  the  property  and  estate  escheat  to  the  state. 

Sec.  1407.  Property  escheated   subject  to   charges  as  other  property. 

Sec.  1408.  Successor  liable  for  decedent's   obligations. 

Sec.  1409.  Murderer  of  decedent  not  to  succeed  to  his  estate. 

1383.  Succession  defined. 

Sec.  1383.    Succession  is  the  coming  in  of  another  to  take  the  properly  of  od® 
who  dies  without  disposing  of  it  by  will. 
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embarrassmeDt,  siuce  the  word  'descend- 
auts'  must  still  be  confined  to  its  strict 
meaning,  and  cannot  embrace  all  those  who 
may  take  by  our  statute  of  descents,  so 
called,  and  the  word  'descend*  must  often 
be  used  in  the  same  view  and  in  contradis- 
tinction to  the  dcToIution  of  property  in  the 
ascending  line.  The  term  'succession*  is  the 
more  appropriate  phrase  of  the  civil  law, 
and  this,  already  in  common  use  among  us, 
has  been  adopted  to  denote  the  transmis- 
sion of  the  property  of  a  decedent  by  opera- 
tion of  law":  Commissioners'  note. 

Section  is  cited   in  Estate  of   Headen,  62 
Cal.  298. 


Succession.— "It  will  be  observed  that  the 
term  'succession'  has  been  substituted  for 
that  of  'descents  and  distributions,'  so  fa- 
miliar to  all.  This  has  not  been  done  with- 
out sufficient  grounds.  The  term  'descents' 
and  'distributions,'  hitherto  used  in  this 
state  to  denote  the  devolution  of  an  iuher- 
tance,  was  derived  from  the  ancient  princi- 
ple of  the  English  law,  that  au  inheritance 
could  uev«r  ascend,  or  pass  from  son  to 
father,  but  must  descend,  or  pass  to  de- 
seeudantfl.  But  as  the  American  law  allows 
property  to  pass  in  both  ways,  there  arises 
an  incongruity  in  continuing  this  use  of  the 
term — an  incongruity  which  causes  practical 

1384.  Succession  to  estates  of  intestate. 

Sec.  1384.  The  property,  both  real  and  personal,  of  one  who  dies  without 
disposing  of  it  by  will  passes  to  the  heirs  of  the  intestate,  subject  to  the  control 
of  the  probate  court,  and  to  the  possession  of  any  administrator  appointed  by 
that  court,  for  the  purposes  of  administration.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  236;  took  effect  July  1,  1874.] 

The  inheritance  is  regulated  by  the  law 
in  force  at  the  time  of  the  death:  Rich  v. 
Tubbs,  41  Cal.  34. 

For  example,  the  act  of  April  2,  1866, 
Stats.  1866,  824,  has  no  application  to  the 
estates  of  persons  dying  before  the  adoption 
of  our  probate  system.  The  estates  of  such 
persons  deyolre  according  to  the  Mexican 
law:  Coppinger  t.  Rice,  33  Cal.  40& 

Upon  the  death  of  the  ancestor,  the  heir 
becomes  vested  at  once  with  the  full  prop- 
erty: Brenham  v.  Story,  39  Cal.  179.  The 
heir  takes  by  descent,  the  devisee  by  pur- 
chase: Estate  of  Donahue,  36  Cal.  329.  The 
title  to  personal  estate  of  the  decedent  vests 
in  the  heir,  with  a  right  of  possession  in  the 
personal  representative:  Jahus  v.  Nolting, 
29  Cal.  507. 


See  Code  Qv.  Proc,  sec.  1452. 
•    Snecession  to  estate  of  intestate:    Bee 
12  Am.  St.  Rep.  81-113,  note. 

In  whom  intestate's  prox>erty  vests.— 
The  section,  as  originally  adopted,  provided 
that  the  property  of  an  intestate  should 
pass  to  his  personal  representatives  as  trus- 
tees, to  manage  and  distribute.  The  above 
amendment  was  adopted  at  the  suggestion 
of  the  code  examiners,  who  said:  "The 
amendment  here  made  restores  the  law  as 
It  stood  before  the  code.  Great  embarrass- 
ment must  often  follow  from  the  adoption 
of  any  other  rule  leading  to  questions  as  to 
where  the  title  remains  after  the  death  of 
the  intestate,  and  before  the  appointment 
of  administrator,  and  also  upon  the  death 
or  resignation  of  an  administrator  or  an 
executor." 


1886.  Penonal  representatives. 

[Section  1385  was  repealed  by  act  approved  March  30^  1874;  Amendments 
1873-74,  236;  took  eflEect  July  1,  1874.] 

1386.  Succession  to  and  distribution  of  property. 

Sec.  1386.  When  any  person  having  title  to  any  estate  not  otherwise  limited 
by  marriage  contract,  dies  without  disposing  thereof  by  will,  it  is  succeeded  to 
and  must  be  distributed,  unless  otherwise  expressly  provided  in  this  code  and 
the  Code  of  Civil  Procedure,  subject  to  the  payment  of  his  debts,  in  the  follow- 
ing manner: 

1.  If  the  decedent  leaves  a  surviving  husband  or  wife,  and  only  one  child, 
or  the  lawful  issue  of  one  child,  in  equal  shares  to  the  surviving  husband,  or 
wife  and  chUd,  or  issue  of  such  child.  If  the  decedent  leaves  a  surviving  hus- 
band or  wife,  and  more  than  one  child  living,  or  one  child  living  and  the 
lawful  issue  of  one  or  more  deceased  children,  one-third  to  the  surviving  hus- 
band or  wife,  and  the  remainder  in  equal  shares  to  his  children  and  to  the 
lawful  issue  of  any  deceased  child,  by  right  of  representation;  but  if  there  is 
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no  child  of  decedent  living  at  his  death,  the  remainder  goes  to  all  of  his  lineal 
descendants;  and  if  all  of  the  descendants  are  in  the  same  degree  of  kindred 
to  the  decedent,  they  share  equally,  otherwise  they  take  according  to  the  right 
of  representation.  If  the  decedent  leaves  no  surviving  husband  or  wife,  but 
leaves  issue,  the  whole  estate  goes  to  such  issue;  and  if  such  issue  consists  of 
more  than  one  child  living,  or  one  child  living  and  the  lawful  issue  of  one 
or  more  deceased  children,  then  the  estate  goes  in  equal  shares  to  the  children 
living,  or  to  the  child  living  and  the  issue  of  the  deceased  child  or  children  by 
right  of  representation; 

2.  If  the  decedent  leaves  no  issue,  the  estate  goes  one-half  to  the  surviving 
husband  or  wife,  and  the  other  to  the  decedent's  father  and  mother  m  equal 
shares,  and  if  either  is  dead  the  whole  of  said  half  goes  to  the  other.  If  there 
is  no  father  or  mother,  then  one-half  goes  in  equal  shares  to  the  brothers  and 
sisters  of  decedent  and  to  the  children  or  grandchildren  of  any  deceased  brother 
or  sister  by  right  of  representation.  If  the  decedent  leaves  no  issue,  nor  hus- 
band nor  wife,  the  estate  must  go  to  his  father  and  mother  in  equal  shares,  or  if 
either  is  dead  then  to  the  other; 

3.  If  there  is  neither  issue,  husband,  wife,  father,  nor  mother,  then  in  equal 
shares  to  the  brothers  and  sisters  of  decedent  and  to  the  children  or  grand- 
children of  any  deceased  brother  or  sister,  by  right  of  representation; 

4.  If  the  decedent  leaves  a  surviving  husband  or  wife,  and  neither  issue,  father^ 
mother,  brother,  sister,  nor  the  children  or  grandchildren  of  a  deceased  brother 
or  sister,  the  whole  estate  goes  to  the  surviving  husband  or  wife; 

5.  If  the  decedent  leaves  neither  issue,  husband,  wife,  father,  mother,  brother, 
nor  sister,  the  estate  must  go  to  the  next  of  kin,  in  equal  degree,  excepting  that^ 
when  there  are  two  or  more  collateral  kindred,  in  equal  degree,  but  claiming 
through  different  ancestors,  those  who  claim  through  the  nearest  ancestor  must 
be  preferred  to  those  claiming  through  an  ancestor  more  remote; 

6.  If  the  decedent  leaves  several  children,  or  one  child  and  the  issue  of  one 
or  more  children^  and  any  such  surviving  child  dies  under  age,  and  not  having 
been  married,  all  the  estate  that  came  to  the  deceased  child  by  inheritance  from 
such  decedent  descends  in  equal  shares  to  the  other  children  of  the  same  parent 
and  to  the  issue  of  any  such  other  children  who  are  dead,  by  right  of  repre- 
sentation; 

7.  If,  at  thet  death  of  such  child,  who  dies  under  age,  not  having  been  mar* 
ried,  all  the  other  children  of  his  parents  are  also  dead,  and  any  of  them  has 
left  issue,  the  estate  that  came  to  such  child  by  inheritance  from  his  parent 
descends  to  the  issue  of  all  other  children  of  the  same  parent;  and  if  all  the 
issue  are  in  the  same  degree  of  kindred  to  the  child,  they  share  the  estate  equally, 
otherwise  they  take  according  to  the  right  of  representation; 

8.  If  the  decedent  is  a  widow  or  widower,  and  leaves  no  kindred,  and  the 
estate  or  any  portion  thereof  was  common  property  of  such  decedent  and  his 
or  her  deceased  spouse,  while  such  spouse  was  living,  such  common  property  goes 
to  the  children  of  such  deceased  spouse  and  the  descendants  thereof,  and  if 
nonp,  then  to  the  father  of  such  deceased  spouse,  or  if  he  is  dead,  to  the  mother. 
If  there  is  no  father  nor  mother,  then  such  property  goes  to  the  brothers  and 
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sisters  of  such  deceased  spouse^  in  equal  shares^  and  to  the  lawful  issue  of  any 
deceased  brother  or  sister  of  such  deceased  spouse  by  right  of  representation; 

9.  If  the  decedent  leayes  no  husband,  wife,  or  kindred,  and  there  are  no  heirs 
to  take  his  estate  or  any  portion  thereof,  under  subdivision  eight  of  this  section^ 
the  same  escheats  to  the  state  for  the  support  of  the  common  schools.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 


The  original  sectiou  was  founded  on  Stats. 
1850,  p.  210,  sec.  1;  1862,  p.  569,  sec.  1. 

Descent  of  iniMtates'  estates.— '*I>e^ 
Bcendauts"  of  a  person  are  his  children, 
^andchildren,  and  their  children,  to  the  re- 
motest degree:  Jewell  t.  Jewell,  28  Cal.  232. 
"Children,"  as  used  in  subdiyision  2,  means 
the  immediate  offspring  of  the  deceased 
brother  or  sister:  Estate  of  Curry,  39  Cal. 
529. 

IzLheritazice  by  parent:  See  12  Am.  St. 
Rep.  104,  105,  note. 

Subd.  1.  As  an  example  of  the  whole  es- 
tate going  to  the  issue,  see  Pearson  v.  Pear- 
aon»  46  Cal.  609;  and  of  one-half  the  sepa- 
rate estate  and  community  property  going 
to  the  issue,  see  Buchanan's  Estate,  8  Cal. 
507. 

Subd.  2.  If  the  husband  leav«  no  issue, 
the  estate  goes  to  the  widow  and  the  father 
equally:  Jewell  t.  Jewell,  28  Cal.  232;  with 
respect  to  the  community  property,  see 
sees.  1401,  1402,  post.  In  Hardeubergh  v. 
Bacon,  33  Cal.  350»  the  father    iaherited; 


Estate  of  de  Castro  t.  Barry,  18  Cal.  96,  is 
interesting  as  showing  when  the  father  and 
when  the  sister  inherits,  the  latter  taking 
before  the  grandfather. 

If  the  intestate  left  neither  issue,  husband 
or  wife,  nor  father,  the  estate  passed,  un- 
der the  former  statute,  in  equal  shares  to 
the  brothers  and  sisters,  and  mother,  ex- 
cept where  such  estate  was  acquired  by  the 
deceased  by  inheritance,  in  which  event  it 
went  to  the  brothers  and  sisters  exclusive 
of  the  mother:  Estate  of  Donahue,  36  .Cal. 
329. 

Intestates*  estates.— A. decedent  who  left 
a  writing  entitled  to  probate  di4  not  die 
intestate:  Estate  of  Barton,  62  Cal.  538. 

Administration  of  Intestates'  estates: 
Code  Civ.  Proc,  sec.  1365  et  seq. 

.What  is  a  testament:  See  Code  Civ. 
Proc,  sees.  1312,  1366^  and  notes. 

lUeg^itimates.— This  section  does  not  ap- 
ply to  illegitimates;  their  case  is  covered  by 
sections  1387,  1388,  and  each  system  ia 
complete:  Estate  of  Magee,  63  Cal.  414. 


1387.  niegitimate  cMldren  to  inherit  in  certain  events. 

Sec.  1387.  1.  Every  illegitimate  child  legitimated  by  the  subsequent  mar* 
riage  of  its  parents,  succeeds  to  the  estates  of  its  parents  and  of  the  kindred 
of  each  of  them  in  the  same  manner  as  if  bom  in  lawful  wedlock.  Such  child 
is  also  an  heir  of  the  legitimate  children  of  its  parents. 

2.  Every  illegitimate  child  adopted  as  provided  by  section  two  hundred  and 
thirty  succeeds  to  the  estates  of  its  parents  and  such  child  is  also  an  heir  of  the 
legitimate  children  of  its  parents  and  of  the  legitimate  children  of  the  father 
acknowledging  it;  but  such  child  does  not  represent  his  father  or  mother  by 
inheriting  any  part  of  the  estate  of  his  or  her  kindred,  either  lineal  or  collateral. 

3.  Every  other  illegitimate  child  is  an  heir  of  its  mother  in  all  cases,  but  such 
child  does  not  represent  his  mother  by  inheriting  any  part  of  the  estate  of  her 
kindred,  either   lineal    or    collateral.     [Commissioners'  Amendment,  approved 
March  16,  1901 ;  took  effect  July  1,  1901.] 


Stats.  1850,  p.  219,  sec.  2. 

The  amendment  is  intended  to  harmon- 
ize the  section  with  sections  two  hundred 
and  fifteen  and  two  hundred  and  thirty,  and 
to  make  it  clear  that  the  acknowledgment 
of  au  illegitimate  child  must  be  in  writing, 
attested  by  a  subscribing  witness,  to  this  ex- 
tent changing  the  rule  affirmed  in  Blythe  y. 
Ayers,  96  Cal.  6S2^*:  Commissioners*  note. 

Illegitimate  chfldren,  as  heirs  of  the 
mother,  differ  nothing  in  law  from  the  other 
children;  therefore  an  illegitimate  child 
omitted  unintentionally  from  the  will  of  its 


mother  takes  as  though  the  mother  had  died 
intestate:  Estate  of  Wardell,  57  Cal.  484. 
The  sou  of  an  illegitimate  child  will  inherit 
the  estate  of  an  illegitimate  aunt  through 
his  grandmother,  in  preference  to  the  sister 
of  that  grandmother:  Estate  of  Magee»  6d 
Cal.  414. 

Illegitimate  children,  rights  respect- 
ing inheritance:  See  12  Am.  St.  Rep.  101- 
103.  note. 

Issue  of  null  marriages  legitimate: 
Graham  v.  Bennett,  2  Cal.  503;  Estate  of 
Wardell,  57  Cal.  4W. 
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1388.  The  mother  is  sucoetsor  to  illegitimate  child. 

Sec.  1388.  The  estate  of  an  illegitimate  child,  who  has  been  legitimated 
by  the  subsequent  marriage  of  its  parents,  or  adopted  by  the  father  as  provided 
by  section  two  hundred  and  thirty,  and  who  dies  intestate,  is  succeeded  to  as  if 
he  were  bom  in  lawful  wedlock.  If  such  child  has  not  been  so  legitimated  or 
adopted,  his  estate  goes  to  his  lawful  issue,  or,  if  he  leaves  no  issue,  to  his  mother, 
or  in  case  of  her  decease,  to  her  heirs  at  law.  [Commissioners'  Amendment^  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Stats.  1850,  p.  220,  sec.  3,  modified    by  daily  the  case  of  Estate  of  Magee,  63  Cal. 

adding    ''has    not    been    acknowledged    or  414,  there  cited,  where,  by  reason  of  that 

adopted  by  his  father.*'  and  of  this  section,  an  illegitimate  child's 

Mother   inheriting^  from    illeg^tlniate  nephew  took  her  estate  in  preference  to  its 

child:  See  note  to  previous    section,  espe-  cousins. 

1389.  Degrees  of  kindred,  how.  computed. 

Sec.  1389.  The  degree  of  kindred  is  established  by  the  number  of  generations, 
and  each  generation  is  called  a  degree. 

Stats.  1860,  p.  221,  sec.  4.  prevails:  People  v.  De  la  Guerra,  24  Cat 

Degrees  of  consangniinlty  are  computed  73. 

in  this  state  according  to  the  common  law.  Computation  of  degrees  of  consan^n- 

except  in  cases  relating  to  descent  and  dis-  Ity:  See  56  Am.  Dec.  203,  294,  note, 
tribution,  when  the  rule  of    the  civil    law 

1390.  Direct  and  collateral  consanguinity. 

Sec.  1390.  ^  The  series  of  degrees  forms  the  line;  the  series  of  degrees  between 
persons  who  descend  from  one  another  is  calleij  direct  or  lineal  consanguinity; 
and  the  series  of  degrees  between  persons  who  do  not  descend  from  one  another, 
but  spring  from  a  common  ancestor,  is  called  the  collateral  line  or  collateral 
consanguinity. 
La.  Code,  art.  886;  Stats.  1860,  p.  221,  sec.  6. 

1391.  Direct  line  descending,  and  direct  line  ascending. 

Sec.  1391.  The  direct  line  is  divided  into  a  direct  line  descending  and  a 
direct  line  ascending.  The  first  is  that  which  connects  the  ancestors  with  those 
who  descend  from  him;  the  second  is  that  which  connects  a  person  with  those 

from  whom  he  descends. 
La.  Code,  art.  886. 

1392.  Degrees  in  direct  line. 

Sec.  1392.    In  the  direct  line  there  are  as  many  degrees  as  there  are  genera- 
tions.   Thus  the  son  is,  with  regard  to  the  father,  in  the  first  degree;  the  grand- 
son in  the  second;  and  vice  versa  with  regard  to  the  father  and  grandfather  to- 
ward the  sons  and  grandsons. 
La.  Code,  art.  887. 

1393.  Degrees  in  collateral  line. 

Sec.  1393.  In  the  collateral  line  the  degrees  are  counted  by  generations, 
from  one  of  the  relations  up  to  the  common  ancestor,  and  from  the  common 
ancestor  to  the  other  relations.  In  such  computation  the  decedent  is  excluded, 
the  relative  included,  and  the  ancestor  counted  but  once.  Thus  brothers  are 
related  in  the  second  degree;  uncle  and  nephew  in  the  third  degree;  cousins- 
german  in  the  fourth,  and  so  on. 
La.  Code,  art.  888.  396 
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1394.  Relatives  of  the  half  blood. 

Sec.  1394.    Kindred  of  the  half  blood  inherit  equally  with  those  of  the  whole 

blood  in  the  same  degree,  unless  the  inheritance  comes  to  the  intestate  by 

descent,  devise,  or  gift  of  some  one  of  his  ancestors,  in  which  case  all  those  who 

are  not  of  the  blood  of  snch  ancestor  must  be  excluded  from  such  inheritance. 

8tats.  1850,  p.  221.  sec.  4. 

Inheritance    by    and     through     half  blood:  See  61  Am.  Dec.  605-067»  note. 

1395.  Advancements  constitute  part  of  distributive  share. 

Sec.  1395.  Any  estate,  real  or  personal,  given  by  the  decedent  in  his  life- 
time as  an  advancement  to  any  child,  or  other  heir,  is  a  part  of  the  estate  of 
the  decedent  for  the  purposes  of  division  and  distribution  thereof  among  his 
heirs,  and  must  be  taken  by  such  child,  or  other  heir,  toward  his  share  of  the 
estate  of  the  decedent.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 
Advancements:  See  sees.  1300,  1361,  ante. 

1396.  Advancements,  when  too  much,  or  not  enough. 

Sec.  1396.  If  the  amount  of  such  advancement  exceeds  the  share  of  the  heir 
receiving  the  same,  he  must  be  excluded  from  any  further  portion  in  the  division 
and  distribution  of  the  estate,  but  he  must  not  be  required  to  refund  any  part 
of  such  advancement;  and  if  the  amount  so  received  is  less  than  his  share,  he 
ia  entitled  to  so  much  more  as  will  give  him  his  full  share  of  the  estate  of  the 
decedent. 

Advancements:  "Stats.  1850,  p.  221.  sec.  Wms.  560.    If  the  provision  be  contingent, 

6;  Bee,  also,  Kedfield  on  Wills,  908-910,  and  it  is  reckoned  an  advancement  after  beeom- 

uotes,   and  cases  there  cited.    In  the  case  iug  absolute.    This  question    is  considered 

of  £dwards  v.  Freeman,  2  P.  Wms.  43&-  at  length  by  the  author  first    cited  supra, 

445,  the  subject    is    thoroughly    discussed,  but  the  text  is  its  own  rule,  sufficiently  clear. 

An  annuity  provided  to  take  effect  at  the  and     easily     understood":     Commissioners' 

death  of  the  father:  Proud  v.  Turner,  2  P.  note. 

1397.  What  are  advancements. 

See.  1397.    All  gifts  and  grants  are  made  as  advancements^  if  expressed  in 
the  gift  or  grant  to  he  so  made^  or  if  charged  in  writing  by  the  decedent  as  an 
advancement^  or  acknowledged  in  writing  as  such  by  the  child  or  other  suc- 
cessor or  heir. 
AdTancamenta,  what  constitute,  effect  of:  See  80  Am.  Dec.  659-565,  note. 

1398.  Value  of  advancements,  how  determined. 

Sec.  1398.  If  the  value  of  the  estate  so  advanced  is  expressed  in  the  con- 
veyance, or  in  the  charge  thereof  made  by  the  decedent,  or  in  the  acknowledg- 
ment of  the  party  receiving  it,  it  must  be  held  as  of  that  value  in  the  division 
and  distribution  of  the  estate;  otherwise,  it  must  be  estimated  according  to  its 
value  when  given,  as  nearly  as  the  same  can  be  ascertained. 

1399.  When  heir  advanced  to  dies  before  decedent. 

Sec.  1399.  If  any  child,  or  other  heir  receiving  advancement,  dies  before  the 
decedent,  leaving  heirs,  the  advancement  must  be  taken  into  consideration  in 
the  division  and  distribution  of  the  estate,  and  the  amount  thereof  must  be  al- 
lowed accordingly  by  the  representatives  of  the  heirs  receiving  the  advancc- 
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ment,  in  like  manner  as  if  the  advancement  had  been  made  directly  to  them. 
{Commissioners'  Amendment,  approved  March  16,.  1901;  took  effect  July  1, 
1901.] 

1400.  Inheritance  of  hnsband  and  wife  from  each  other. 

Sec.  1400.  The  provisions  of  the  preceding  sections  of  this  title,  as  to  the  in- 
heritance of  the  husband  and  wife  from  each  other,  apply  only  to  the  separate 
property  of  the  decedents. 

1401.  Community  property,  on  death  of  wife. 

Sec.  1401.  Upon  the  death  of  the  wife,  the  entire  community  property,  with- 
out administration,  belongs  to  the  surviving  husband,  except  such  portion  there- 
of as  may  have  been  set  apart  to  her,  by  judicial  decree,  for  her  support  and 
maintenance,  which  portion  is  subject  to. her  testamentary  disposition,  and  in 
the  absence  of  such  disposition  goes  to  her  descendants,  or  heirs,  exclusive  of 
her  husband.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 
238;  took  effect  July  1,  1874.] 
See  note  to  next  section. 

1402.  Distribution  of  common  property  on  death  of  the  husband. 

Sec.  1402.  Upon  the  death  of  the  husband,  one-half  of  the  community 
property  goes  to  the  surviving  wife,  and  the  other  half  is  subject  to  the  testa- 
mentary disposition  of  the  husband,  and  in  the  absence  of  such  disposition, 
goes  to  his  descendants,  equally,  if  such  descendants  are  in  the  same  degree  of 
kindred  to  the  decedent;  otherwise,  according  to  the  right  of  representation; 
«nd  in  the  absence  of  both  such  disposition  and  such  descendants,  is  subject  to 
distribution  in  the  same  manner  as  the  separate  property  of  the  husband.  In 
<5a8e  of  the  dissolution  of  the  community  by  the  death  of  the  husband,  the 
entire  community  property  is  equally  subject  to  his  debts,  the  family  allowance, 
and  the  charges  and  expenses  of  administration. 

Descent   of  community   property.— Ou  the  Mexican  law:    Scott  y.  Ward,  13  Cal. 

the  death  of  the  husband,  one-half  of   the  458. 

community  property  vests  in  the  surviving         The  husband  capuot  will  away  liis  wife's 

wife:  Hart  v.  Robertson,  21  Cal.  340;  not-  share  in  the  community  property:  MorrieoD 

withstanding  he  may  have  attempted  to  dis-  v.   Bowman,  29  Cal.  337.    But    as  to    her 

pose  of  it  by  will:  Estate  of  Silvey,  42  Cal.  right  of  election  upon  such  a  bequest,  see 

210.    She  takes  half  only  if    the  husband  same  case;  Kstate  of  Frey,  52  Cal.  658;  see, 

has  descendants:  Jewell  v.  Jeweb,  26  Cal.  also,  Noe  v.  Splivalo,  54  Cal.  207;  Estate  of 

232.    Her  right  to  this    proportion  of    the  Gilmore,  81   Cal.  240;    Estate  of    Gwia,  77 

community    property    is  postponed    to  the  Cal.  313;  Estate  of  Stewart,  74  CaL  9&  The 

payment  of  the  community  debts:  Morrison  distinctive  element  of  an  election  is,  how- 

V.  Bowman,  29  Cal.  337;    and    Packard  v.  ever,  a  full  understanding  of  the  rights  of 

Arellanes,  17  Cal.  525.    See  Gage  v.  Dow-  the  party,  and  the  wife  in  ignorance  of  her 

ney,  79  Cal.  140.    The  wife's   title  is  to  be  rights  will  not  be  barred  by  her   owa  act 

administered  as  part  of  the  husband's  es-  from  claiming  her  share  in  the    commanity 

tate,  and  she  is  only  entitled  to  her  one-half  property:  King  v.  Lagrange,  50    Cal.  328. 

of  the  residue,  after  payment  of  the  debts.  That  husband  cannot  will  away    his  Wife's 

family  allowance,  and  expenses  of  admin-  share  of  community  property,  see  Estate  of 

Istration.    The  testator  may  confer  on  his  Gilmore,  81  Cal.  240;  Painter  v.  Painter,  113 

executor  a  power  of  sale  of  the  community  Cal.  371.    The  rule  is  that  there  must  be  a 

property    for    payment   of  claims    and    ex-  clear  intent  to  devise  the  whole  of  commu- 

penses  without  an  order  of  court:  See  Code  nity  property  in  order  to  force  widow  to  her 

Civ.  Proc,  sees.  1516,  1501,  1502;  Sharp  y,  right  of  election,  otherwise  she  may  claim 

Loupe,  120  Cal.  89.  both  what  the  law  gives  her  of  the  commu- 

The  rule  as  to  the  wife*s  title  to  half  the  nity  property  and  also  what  the  will  of  her 

•community   property    prevailed    also    under  husband  gives  her  in  the  portion  subject  to 
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his  disposition:  Estate  of  Gilmore,  SI  Cal. 
240.  See,  also,  Estate  of  Stewart,  74  Cal. 
^96;  EsUte  of  Gwin,  77  Cal.  313  (this  case 
-also  holds  that  widow  is  not  estopped  to 
make  election  by  becoming  executrix  of 
will);  Estate  of  Smith,  108  Cal.  115.  See 
4iboye  case  as  to  when  widow  is  estopped: 
Estate  of  Walkerly,  108  Cal.  627;  49  Am. 
St.  Kep.  97. 

Upon  the  death  of  the  wife,  under  the 
eleTenth  section  of  the  act  of  1850,  one-half 
the  community  property  Tests  in  her  de- 
scendants, the  other  half  going  to  the  hus* 
t>and:  Payne  v.  Payne,  18  C«I.  291.  If  she 
had  no  descendants,  the  husband  would  take 


the  entire  community  property:  Cnmminga 
V.  Chevrier  (No.  1),  10  Cal.  519.  With  re- 
spect to  the  rights  of  a  deceased  wife's 
heirs  to  maintain  ejectment  for  the  com- 
munity property,  where  the  wife  had  been 
divorced  from  her  husband^  see  McLeran 
V.  Benton,  31  Cal.  29. 

Now  the  community  property,  upon  the 
death  of  the  wife,  belongs  without  adminis- 
tration to  the  survlying  husband:  Moore  y. 
Jones,  63  Cal.  12. 

Descent  of  community  property:  See  12 
Am.  St-  Rep.  90,  note. 

Community  property  defined:  Sees. 
163,  164,  ante. 


1403.  Inheritance  by  representation. 

Sec.  1403.    Inheritance  or  succession  'T}y  right    of    representation*'  takes 
place  "when  the  descendants  of  any  deceased  heir  take  the  same  share  or  right 
in  the  estate  of  another  person  that  their  parents  would  have  taken  if  living. 
Posthumous  children  are  considered  as  living  at  the  death  of  their  parents^ 
See  sec  1310,  ante.  . 

1404.  Aliens  may  inherit,  when  and  how. 

Sec.  1404.  Besident  aliens  may  take  in  all  cases  by  succession  as  citizens; 
•and  no  person  capable  of  succeeding  under  the  provisions  of  this  title  is  pre- 
cluded from  such  succession  by  reason  of  the  alienage  of  any  relative;  but  no 
nonresident  foreigner  can  take  by  succession  unless  he  appears  and  claims  such 

succession  within  five  years  after  the  death  of  the  decedent  to  whom  he  claims 
succession. 

Aliens  may  take   by  succession:    See        Allen's  right  to  receive  or  transmit 
-sees.  671,  672,  ante,  and  note.  An  act  per-      Inheritances:  See '12  Am.  St.  Rep.  93-95, 
mitting  nonresident    aliens  to  inherit    real      note. 
and     personal    property  is    constitutional: 
'State  T.  Rogers,  13  Cal.  159. 

1406.  When  snocession  not  claimed,  property  to  be  sold  and  proceeds  deposited. 
Sec.  1405.  When  succession  is  not  claimed  as  provided  in  the  preceding 
section^  the  superior  court,  on  information,  must  direct  the  attorney  general 
to  reduce  the  property  to  his  possession  or  that  of  the  state,  or  to  cause  it  to  be 
sold,  and  it  or  its  proceeds  to  be  deposited  in  the  state  treasury  for  the  benefit 
•of  the  person  entitled  thereto,  to  be  paid  to  him,  if,  within  five  years  after  such 
deposit,  he  appears  in  the  court  in  which  such  information  was  filed  and  asks  for 
a  judgment  or  order  entitling  him  thereto.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

1406.  When  the  property  and  estate  escheat  to  the  state. 

Sec.  1406.  When  such  judgment  or  order  is  obtained,  a  certified  copy  thereof 
must  be  filed  with  the  state  treasurer  as  his  voucher.  Thereupon  the  property 
must  be  delivered,  or  the  proceeds  paid,  to  the  claimant,  on  filing  his  receipt 
therefor.  If  no  one  succeeds  to  the  estate  or  the  proceeds,  as  herein  provided, 
the  property  of  the  decedent  devolves  and  escheats  to  the  people  of  the  state, 
land  must  be  placed  by  the  state  treasurer  to  the  credit  of  the  school  fund.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1, 1901.] 
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1407.  Property  escheated  gubject  to  chai^^  at  other  property. 

Sec.  1407.  Seal  property  passing  to  the  state  under  the  last  section^  whether 
held  by  the  state  or  its  officers,  is  subject  to  the  same  charges  and  trusts  to 
which  it  would  have  been  subject  if  it  had  passed  by  succession,  and  is  also 
subject  to  all  the  provisions  of  title  VIII,  part  III,  of  the  Code  of  Civil  Pro- 
cedure. 
Escheated  estates:  See  Code  Ctv.  Proc,  sees.  1200-12fr2. 

1408.  Successor  liable  for  decedent's  obligations. 

Sec.  1408.  Those  who  succeed  to  the  property  of  a  decedent  are  liable  for 
his  obligations  in  the  cases  and  to  the  extenjb  prescribed  by  the  Code  of  Civil 
Procedure. 

1409.  Murderer  of  decedent  not  to  succeed  to  his  estate. 

Sec.  1409.  No  person  who  has  been  convicted  of  the  murder  of  the  decedent 
shall  be  entitled  to  succeed  to  any  portion  of  his  estate;  but  the  portion  thereof 
to  which  he  would  otherwise  be  entitled  to  succeed  descends  to  the  other  per- 
sons entitled  thereto  under  the  provisions  of  this  title.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 


TITLE  VIII. 

WATER  RIGHTS. 

8ec.  1410.  Rights  to  water  may  be  acquired  by  appropriation. 

Sec.  1411.  Appropriation  must  be  for  a  useful  purpose. 

Sec.  1412.  Point  of  diyersiou  may  be  changed. 

Sec.  1413.  Water  may  be  turned  into  natural  chanuols. 

Sec.  1414.  Jirst  in  time,  first  in  right. 

Sec.  1416.  Notice  of  appropriation. 

Sec.  1416.  Diligence  in  appropriating. 

Sec.  1417.  Completion  defined. 

Sec.  1418.  Doctrine  of  relation  applied. 

Sec.  1419.  Forfeiture. 

Sec.  1420.  Rights  of  present  claimant. 

Sec.  1421.  Recorder  to  keep  book  in  which  to  record  notices. 

Sec.  14SI2,  This  title  not  to  affect  rights  of  riparian  proprietors.    [Repealed.] 

1410.  Bights  to  water  may  be  acquired  by  appropriation. 

Sec.  1410.    The  right  to  the  use  of  running  water  flowing  in  a  river  or  stream 
or  down  a  canyon  or  ravine  may  be  acquired  by  appropriation. 

This  title  went  into  effect  May  1,  1S72;      running  through  the  first  and  second  vol- 

Stats.  1871-72,  622.  umes  of  the  West  Coast  Reporter;  see,  iIm, 

Drainage:    See  the  title  "Drainage"    in      Go^W  on  Water  Rights,  sees.  228-240;  and 

!r'iSd°Jr'  *"•  "'"•  '''*'  '^''  "^  '^<>^T^'^n^.T^t^^' 

T^te,  co««i«lon«.:  See  that  headl.«  ^  ^t'^^X^I*:?!?:  t.X« 

in  Statutes  in  Force.                         ^     «o^  Pomecoy's  articles  above  referred  to,  and 

Property  in  water:  See  7  Am.  Dec.  531-  ^^  ^^^^  ^o  Heath  v.  Williams,  supra,  espe 

534,  note.  cially   on  page  281  of  43  Am.  Dec. 

Biparian  owner's  right  to  flow  and  use  a  riparian    proprietor    of  private   lands 

of  water:  See  79  Am.  Dec.  038-646,  note.  cannot  acquire  any  right  in  the  wateis  of 

Water  rights  acquired  by  appropria-  the  stream  by  mere    appropriation:  Santa 

tion:  See  the  articles  by  Professor  Pomeroy,  Crua  v..Enright,  95  Cal.  105.    An  alien  may 
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appropriate:  See  Santa  Paala  Water  Works 
T.  Peralta.  113  Cal.  38. 

Generally.— The  law  of  private  appropria- 
tion of  waters  peculiar  to  the  states  and 
territories  of  the  western  coast  took  its  rise 
from  the  necessity  of  fosterin^r  mining,  for 
a  long  period  the  principal  iudnstry  in  those 
sections.  Says  Chief  Justice  Murray,  in 
Hoffman  v.  Stone,  7  Cal.  46,  48:  'The  former 
decisions  of  this  court,  in  cases  involving 
the  right  of  parties  to  appropriate  waters 
for  mining  and  other  purposes,  have  been 
based  upon  the  wants  of  the  community  and 
the  peculiar  condition  of  things  in  this  state 
(for  which  there  is  no  precedent),  rather 
than  any  absolute  rule  of  law  governing 
Bach  cases.  The  absence  of  legislation  on 
this  subject  has  devolved  on  the  courts  the 
necessity  of  framing  rules  for  the  protection 
of  this  great  interest,  and  in  determining 
these  questions  we  have  conformed,  as 
nearly  as  possible,  to  the  analogies  of  the 
common  law.  The  fact  early  manifested 
itself  that  the  mines  could  not  be  success- 
fully worked  without  a  proprietorship  in 
waters,  and  it  was  recognized  and  main- 
tained. To  protect  those  who  by  their  en- 
ergy, industry,  and  capital  had  constructed 
canals  and  races  carrying  water  for  miles 
into  parts  of  the  country  which  must  have 
otherwise  remained  unfruitful  and  unde- 
veloped, it  was  held  that  the  first  appropria- 
tor  acquired  a  special  property  in  the  wat- 
ers thus  appropriated,  and  as  a  necessary 
consequence  of  such  property,  might  invoke 
all  legal  remedies  for  its  enjoynient  or  de- 
fense." 

The  right,  thus  originating  in  the  needs 
of  the  people,  was  soon  confirmed  by  the 
courts,  and  it  became,  and  still  is,  the  set- 
tled doctrine  of  the  Pacific  states  and  terri- 
tories that  a  private  proprietorship  may  be 
acquired  in  streams  of  water  by  a  mere 
prior  appropriation:  Irwin  v.  Phillips,  5 
Cal.  140;  63  Am.  Dec.  113;  Hill  v.  Newman, 
5  Cal.  445;  63  Am.  Dec.  140;  Kelly  v.  Na- 
toma  Water  Co.,  6  Cal.  107;  Hoffman  v. 
Stone,  7  CeX,  46;  Maeris  v.  Bickuell,  7  Cal. 
201.  262;  68  Am.  Dec.  257;  Crandall  v. 
Woods,  8  Cal.  136;  Bear  River  etc.  Co.  v.  New 
York  Min.  Co.,  8  Cal.  327;  68  Am.  Dec.  325; 
Hill  v.  King,  8  Cal.  336;  Ortman  v.  Dixon, 
13  Cal.  38;  McDonald  v.  Bear  River  etc.  Co., 
13  Cal.  220;  Kidd  v.  Laird,  15  Cal.  161;  76 
Am.  Dec.  472;  Phoenix  W.  Co.  v.  Fletcher, 
23  Cal.  481;  Wixon  v.  Bear  River  etc.  Co.,  24 
Cal.  367;  85  Am.  Dec.  69;  Hill  v.  Smith,  27 
Cal.  480;  Nevada  etc.  Co.  v.  Kidd,  37  Cal. 
282,  312;  Parks  Canal  etc.  Co.  v.  Hoyt,  57 
Cal.  44;  Farley  v.  Spring  Valley  Water  Co., 
58  Cal.  1-J2;  Hines  v.  Johnson,  61  Cal.  259; 
Lobdell  V.  Simpson,  2  Nev.  274;  90  Am.  Dec. 
537:  Ophir  Silver  Min.  Co.  v.  Carpenter,  4 
Nev.  534;  97  Am.  Dec.  550;  Barnes  v.  Sabron, 
10  Nev.  217;  Strait  v.  Brown,  16  Nev.  317; 
40  Am.  Rep.  497;  Schilling  v.  Rominger,  4 
Colo.  100;  Crane  v.  Winsor,  2  Utah,  248; 
Atchison  v.  Peterson,  1  Mont.  561. 

Nor  has  the  doctrine  been  confined  to  min- 
ing operations;  appropriation  of  water  has 
been  allowed  for  purposes  of  manufactories 


or  mills:  McDonald  v.  Bear  River  etc.  Co., 
13  Cal.  220;  Ortman  v.  Dixon,  13  Cal.  33; 
note  to  43  Am.  Dec.  279,  280;  for  irrigation: 
Lobdell  V.  Simpson,  2  Nev.  274:  90  Am. 
Dec.  537;  Barnes  v.  Sabron,  10  Nev.  217; 
and  doubtless  can  be  made  for  any  purpose, 
provided  it  be  "useful  or  beueficiar':  Sec. 
141T.  Water  flowing  from  springs  upon 
public  lands  may  be  appropriated:  Ely  v. 
Ferguson,  91  Cal.  187,  190;  Cross  v.  Kitts, 
69  Cal.  222;  58  Am.  Rep.  556;  De  Necochea 
V.  Curtis,  80  Cal.  397;  Williams  v.  Barter, 
121  Cal.  47. 

This  peculiar  right  to  the  use  of  water  on 
the  public  domain,  in  connection  with  mining 
indu.^ries,  recognized  by  local  customs,  en- 
forced by  courts,  and  protected  by  state  stat- 
utes, was  at  length  confirmed  by  act  of  Con- 
gress passed  July  26,  1866:  U.  S.  Rev.  Stats, 
sec.  2339;  and  judicially  established  by  the 
supreme  court  of  the  United  States:  Basey 
V.  Gallagher,  20  Wall.  670;  Atchison  v. 
Peterson,  20  Wall.  507;  Broder  v.  Natoma 
Water  Co..  101  U.  S.  274.  This  act  of  Con- 
gress created  no  rights;  it  simply  recognized 
pre-existing  ones:  Broder  v.  Natoma  Water 
Co.,  101  U.  S.  274.  "It  confirmed  to  the 
owners  of  water  rights  on  the  public  lands 
of  the  United  States  the  same  rights  which 
they  held  under  the  local  customs,  laws,  and 
decisions  of  the  courts  prior  to  its  enactment; 
....  [it]  did  not  introduce,  and  was  not 
intended  to  introduce,  any  new  system,  or 
to  evince  any  new  or  different  policy  upon 
the  part  of  the  general  government;  it  recog- 
nized, sanctioned,  protected,  and  confirmed 
the  system  already  established  by  the  cus- 
toms, laws  and  decisions  of  courts,  and  pro- 
vided for  its  continuance":  Jones  v.  Adams, 
17  Nev.  M,  in  which  many  decisions  cou- 
strniug  the  act  in  question  are  considered. 

Bightof  appropriatorin  the  water,  gen- 
erally.—Whether  the  appropriator's  right  to 
the  water  appropriated  is,  after  its  passage 
into  his  ditches,  a  property  or  merely  an  ex- 
clusive right  of  use  is  a  matter  not  yet  deter- 
mined. It  'has  been  settled,  however,  by 
numerous  decisions  that  an  appropriator 
has  no  property  in  the  water  of  a  natural 
stream  flowing  in  its  natural  channel  before 
it  reaches  the  "head'*  or  commencement  of 
the  ditch  where  his  diversion  begins,  and  no 
actions  based  upon  such  a  property  can  bo 
maintained:  Lower  Kings  River  Water  Co. 
V.  Kings  River  Co.,  60  Cal.  408;  Parks  Canal 
etc.  Co.  V.  Hoyt,  57  Cal.  44;  Los  Angeles  v. 
Baldwin,  53  Cal.  469;  Nevada  County  Co.  v. 
Kidd,  37  Cal.  282;  McDonald  v.  Askew,  29 
Cal.  200;  Kidd  v.  Laird,  15  Cal.  IGl;  70 
Am.  Dec.  472;  Ortman  v.  Dixon,  13  Cal. 
33.  Whether,  after  appropriation,  the  water 
becomes  property  is  an  open  question:  See 
Professor  Pomeroy's  discussion  of  the  matter 
in  2  West  Coast  Rep.  1  et  seq. 

While  a  property  right  in  the  water  flow- 
ing in  the  natural  stream  above  the  plain- 
tiff's place  of  diversion  does  not  exist,  yet 
the  prior  appropriator  has  a  right  to  demand 
that  the  water  shall  continue  to  flow  in  its 
usual  manner  down  to  the  head  of  his  ditch, 
at  least  to  the  extent  of  his  appropriation. 
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O ranting  that  the  plaintiff  does  not  own 
the  corpus  of  the  water  until  it  shall  enter 
his  ditch,  yet  the  right  to  have  it  flow  into 
the  ditch  a[»pertain!«  to  the  ditch":  Lower 
Kings  River  Canal  Co.  v.  Kings  River  Co., 
GO  Cal.  408;  so,  also,  Parks  Canal  Co.  v. 
Hoyt,  67  Cal.  44;  Reynolds  v.  Hosmer,  51 
Cnl.  205:  IMcDonnld  v.  Askew.  29  Cal.  200: 
I*hoenix  Water  Co.  v.  Fletcher,  23  Cal.  481; 
Nntoma  Water  etc.  Co.  v.  McCoy,  23  Cal. 
490;  Kidd  v.  Laird,  15  Cal.  261;  Barnes  v. 
Sabron,  10  Nev.  217;  Riverside  Water  Co. 
V.  Gage,  89  Cal.  410. 

Therefore,  while  the  prior  appropriator  is 
not  regarded  as  having  any  "property"  in 
the  water  flowing  in  its  natural  course  above 
his  ditches,  and  can  maintain  no  action  based 
upon  such  a  theory,  yet  for  an  interference 
with  such  flow,  resulting  in  injury  to  him, 
he  has  his  remedy.  It  is  in  the  nature  of 
an  action  for  the  abatement  of  a  nuisance: 
Parke  v.  Kilham,  8  Cal.  77;  68  Am.  Dec. 
310;  and  an  injunction  to  prevent  further 
diversion  may  be  resorted  to:  White  v.Todd'g 
Valley  Water  Co.,  8  Cal.  443;  68  Am.  Dec. 
338;  Coker  v.  Simpson,  7  Cal.  340;  Hustan 
V.  Leach,  53  Cal.  262;  Harris  v.  Shoutz,  1 
Mont.  212;  Fabian  v.  Collins,  3  Mont.  215; 
Tuolumne  Water  Co.  v.  Chapman,  8  Cal.  392; 
Bensley  v.  ^Mountain  Lake  Water  Co.,  13 
Cal.  306;  73  Am.  Dec.  575;  Stein  Canal  Co. 
V.  Kern  Island  Irr.  Co.,  53  Cal.  563;  Hiraes 
V.  Johnson,  61  Cal.  259;  Dougherty  v.  Uag- 
gia,  61  Cal.  305;  Wilcox  v.  Hausch.  04  Oal. 
461;  and  a  preliminary  injunction  to  prevent 
diversion  pendente  lite  may  be  granted: 
Johnson  y.  Superior  Court,  65  Cal.  567;  and 
damages  for  the  loss  sustained  by  past  diver- 
sions may  be  recovered:  Coker  v.  Simpson, 
7  Cal.  340;  Parke  v.  Kilham,  8  Cal.  77;  68 
Am.  Dec.  310;  Crary  v.  Campbell,  24  Cal. 
0.34;  McDonald  v.  Bear  River  Co.,  15  Cal. 
145;  Natoma  Water  Co.  v.  McCoy,  23  Cal. 
490;  Union  Water  Co.  v.  Crary,  25  Cal.  504; 
85  Am.  Dec.  146;  Himes  v.  Johnson.  61  Cal. 
2ri9;  Dougherty  v.  Uaggin,  61  Cal.  305.  But 
pending  an  appeal,  the  supreme  court  has  no 
power  to  stay  the  operation  of  an  injunction 
retraining  the  appelant  from  diverting 
water  from  a  stream:  Swift  v.   Sheppard, 

€4  Cah  423. 

The  proceedings  may  be  instituted  by  one 
tenant  in  common  without  making  his  coten- 
ant  a  party:  Himes  v.  Johnson,  61  Cal.  259; 
Lytle  Creek  Water  Co.  v.  Perdew.  65  Cal. 

447. 

Appropriator's  right  in  the  water  after 
its  diversion:  See  note  to  sec.  1412. 

Appropriator's  rights  as  against  the 
government. — The  appropriation  of.  water 
on  the  public  domain,  and  the  rights  there- 
by acquired,  are  good  as  against  the  govern- 
ment and  any  subsequent  grantee  thereof: 
Farley  v.  Spring  Valley  Min.  Co.,  58  Cal. 
142;  Broder  v.  Natoma  Water  Co..  50  Cal. 
(521 ;  Osgood  v.  El  Dorado  Water  Co.,  50  Cal. 
571;  Utt  V.  Frey,  106  Cal.  392;  McGuire  v. 
Brown.  106  Cal.  6<)0;  Faulkner  v.  Rondoni, 
104  Cal.  140;  De  Necochea  v.  Curtis,  80  Cal. 
597;  Ramelli  v.  Irish,  96  Cal.  214;  South 
Yuba  etc.  Co.  v.  Rosa,  80  Cal.  333;  and  he 


may  go  upon  land  of  such  grantee  above 
point  of  dirersioii  and  remove  obstructions 
from  bed  of  stream:  Ware  v.  Walker,  70 
Cal.  591.  But  see,  also,  Last  Chance  Water 
Ditch  Co.  V.  Heilbron,  86  Cal.  1:  WhoUy  v. 
Caldwell.  108  Cal.  95;  49  Am.  St.  Rep.  64; 
Wood  V.  Etiwanda  Water  Co.,  122  Cal.  152. 
But  it  would  seem  not  as  against  a  prior 
grantee:  Lux  v.  Haggin,  69  Cal.  255;  Ramel- 
li V.  Irish,  96  Cal.  214.  An  appropriator  of 
water  on  public  lands  does  not  by  becoming 
a  riparian  proprietor,  lose  right  to  acquire 
more  of  the  water  by  subsequent  appropria- 
tion; he  may  take  all  of  the  water  if  he  is 
the  prior  appropriator  and  there  are  no  other 
riparian  owners  at  the  time  of  such  appro- 
priation: Healy  v.  W^oodruflT.  97  Cal.  464. 
The  sole  occupants  of  lands  bordering 
upon  a  stream  which,  after  leaving  th<e  lands 
of  the  occupants,  flows  upon  lands  belonging 
to  the  government,  have  the  right  to  appro- 
priate the  entire  stream  for  any  benefidal 
purpose,  and  may  make  a  lawful  contract 
dividing  the  entire  flow  between  themselves: 
Alhambra  Addition  Water  Co.  ▼.  Mayberry, 
88  Cal.  68.  And  riparian  rights  in  after- 
acquired  lands  below  by  any  of  them  are 
subordinate  to  such  appropriation:  Alham- 
bra Addition  Water  Co.  v.  Mayberry,  88 
Cal.  C8.  See  the  discussion  of  this  particular 
.branch  of  the  subject,  and  of  the  questions 
suggested  by  it,  in  Grould  on  Water  Rights, 
sec.  240. 

Bights  of  approprlators  as  between 
themselves:  See  sec.  1414. 

Duty  to  supply  water  to  all  ixihabi- 
tants  of  county:  See  "Water  and  Canal 
Corporations,"  sec.  548  et  seq.,  and  the  stat- 
utes in  note  to  sec.  552.  That  water  and 
canal  companies  hape  imposed  upon  them  a 
public  duty  to  supply  all  who  are  ready  to 
pay  for  the  water,  see  Price  v.  Riverside 
Land  etc.  Co.,  56 -Cal.  431.  The  concurring 
opinion  of  Judge  Myrick  gives  a  compre- 
hensive statement  of  the  various  classes  of 
laud  owners  entitled  to  avail  themselves  of 
the  provisions  of  section  552. 

Duty  to  keep  ditches  in  repair,  etc.— 
The  code,  section  551,  imposes  upon  canal 
and  ditch  corporations  the  duty  to  build  and 
k'v  ep  in  repair  such  bridges  as  the  board  of 
supervisoi-s  of  the  county  may  require.  In 
addition  to  this  statutory  duty,  there  is  de- 
manded of  all  appropriators  of  water  care 
in  the  management  of  their  ditches,  that  in- 
jury may  not  result  to  others.  When  water 
is  conducted  through  an  artificial  water- 
coui-se  over  another's  land,  the  ditch  owner 
must  keep  it  in  repair  so  as  not  to  injure 
that  other.  The  ditch  owner  may  be  com- 
pelled to  keep  same  in  repair  so  as  to 
prevent  unnecessary  waste:  Barrows  v. 
Fox.  98  Cal.  63.  Judge  Sanderson  states, 
in  Richardson  v.  Kier,  34  Cal.  63.  74,  91 
Am.  Dec.  681,  in  speaking  of  injury  oc- 
casioned by  the  overflow  of  water  in  a 
ravine  which  had  been  adopted  as  part 
of  the  defendant*s  line  of  ditches:  '*He 
is  bound  to  so  use  his  ditch  as  not  to  iu* 
jure  the  plaintiff's  land,  irrespective  of  the 
question  as  to  which  has  the  older  right  or 
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title.  He  is  bound  to  keep  it  in  good  repair, 
so  that  water  will  not  overflow  or  break 
through  its  banks  and  destroy  or  damage 
the  lands  of  other  parties,  and  if  through 
any  fault  or  neglect  of  his  in  not  properly 
managing  and  keeping  it  in  repair  the  water 
does  flow  or  break  through  the  banks  of  the 
•ditch  and  injure  the  lands  of  others,  either 
by  washing  away  the  soil  or  by  covering 
the  soil  with  sand,  the  law  holds  him  re- 
sponsible." This  doctrine  is  affirmed  in 
Richardson  v.  Kier,  34  Cal.  6S,  74;.  91  Am. 
Dec.  681;  Wolf  v.  St.  Louis  Water  Co.,  10 
Cal.  541;  Robinson  v.  Black  Diamond  Coal 
Co.,  50  Cal.  460;  Darst  v.  Rush,  14  Oal.  81; 
Campbell  v.  Bear  River  Co.,  35  Cal.  679; 
Mathews  v.  Kinsell,  41  Cal.  512.  And  the 
rule  applies  to  damages  caused  by  percola- 
tion from  ditch:  Parker  v.  Larseu,  86  Cal. 
236;  21  Am.  St.  Rep.  30. 

The  case  of  Richardson  v.  Kier.  34  Cal. 
•63.  91  Am.  Dec.  081,  involving  the  respon- 
sibility of  a  ditch  owner  in  regard  to  a  ravine 
u.sed  as  a  part  of  the  ditch,  qualities  the 
•rule  above  stated  to  this  extent.  The  ditch 
owner  is  to  be  understood  as  using  the  ravine 
only  to  the  capacity  of  his  ditch;  he  is  not 
liable  for  an  overflow,  so  far  as  it  may  have 
resulted  from  waters  not  discharged  into 
the  ravine  by  himself. 

The  owner  of  a  ditch  or  flume,  who  erects 
«  dam  above  mining  claims,  which  are  after- 
wai*d  damaged  by  the  breaking  of  the  dam, 
is  not  liable  for  the  injury  if  the  dam  was 
constructed  with  reasonable  skill,  and  no 
negligence  is  shown  in  its  repair  or  manage- 
ment: Everett  v.  Hydraulic  Co.,  23  Cal.  225; 
Tuolumne  Water  Co.  v.  Columbia  etc.  Water 
•Co.,  10  Cal.  194;  Fraler  v.  Sears  Union  Water 
Co.,  12  Cal.  555;  73  Am.  Dec.  562;  Todd  v. 
Cochell,  17  Cal.  97;  nor  if  it  is  wholly  in 
charge  of  a  contractor:  Boswell  v.  Laird, 
8  Cal.  460;  CS  Am.  Dec.  345;  nor  if  a  ditch 
is  injured  without  fault  of  the  owner, 
as  by  burrowing  animals  or  falling  trees,  is 
he  liable  to  subsequent  appropriators  or 
locators  of  adjoining  claims  damaged  by  the 
l>renkiug  of  the  ditch:  Tcnney  v.  Minere* 
Ditoh  Co.,  7  Cal.  335.  See,  also,  as  to  lia- 
bility of  owner  of  water  right  for  damages 
caused  by  breaking  of  dam:  Weiderkind  v. 
Tuolumne  Co.  Water  Co.,  05  Cal.  431;  also 
Weiderkind  v.  Tuohimue  Co.  Water  Co.,  83 
Cal.  198  (see  same  case  as  to  evidence  ad- 
missible). 

If  an  artificial  ditch  is  constructed  across 
e  natural  watercourse,  which  it  dams  up, 
and    which   in   a  time   of  flood   renders  it 


necessary  to  cut  the  embankment  of  the 
ditch  to  preserve  it  from  injury,  the  owner 
of  the  ditch  is  guilty  of  negligence  if  he 
cuts  it  where  there  is  no  natural  water- 
course, thereby  turning  the  water  upon  cul- 
tivated lands;  such  an  injury  he  cannot 
claim  resulted  from  the  act  of  God:  Turner 
V.  Tuolumne  Water  Co.,  25  Cal.  397. 

Proprietorship  in  ditch,  and  inability  of 
legislature  to  allow  a  third  person  to  use  or 
enlarge  the  same  without  compensation: 
Trippe  V.  Overocker,  7  Colo.  72. 

Riparian  rights  afEected  by  appropria- 
tion: See  sec.  1422. 

Transfer  of  right  of  appropriation.— 
Right  to  water  acquired  by  appropriation 
may  be  transferred  like  other  property:  Mc- 
Donald V.  Bear  River  Co.,  13  Cal.  220.  A 
person  who  sells  his  interest  in  the  water  of 
a  stream  to  be  used  in  a  ditch  above  him 
does  not  lose  his  prior  right  over  a  subse- 
quent appropriator  below  to  any  water  re- 
maining: McDonald  v.  Askew,  29  Cal.  200. 
Covenahts  in  relation  to  the  use  of  water, 
when  run  with  the  land:  Weill  v.  Baldwin, 
(Nt  Cal.  476. 

A  ditch   when  completed    is  not  a  mere 
easement  or  appurtenaiice:  Reed  v.  Spicer, 
27  Cal.  57;  Clark  v.Willett,35  Oal.534;  Hart 
V.  Plum,  14  Cal.  148;  Merritt  v.  Judd,  14 
Cal.    SO.   -  A   right   to    appropriated   water 
which  a  trespasser  on  land  has  acquired  does 
not  pass  to  a  purchaser  from  the  owner,  as 
an  appurtenant  to  the  land :  Smith  v.  Logan, 
18  Nev.  149.    One  ditch  cannot  be  appurte- 
nant to  another  ditch  and  pass  by  grant  as 
an  incident,  although  it  may  pass  as  part 
and   parcel   of  the   subject  matter:  Donnell 
V.  Humphreys,  1  Mont.  518;  Quirk  v.  Falk, 
47  Cal.  453;  see  Hungarian  Hill  Min.  Co. 
V.  Moses,  58  Cal.  168.    It  can  be  sold  by 
deed  only:  Bradley  v.  Harkness,  26  Cal.  69: 
Smith  V.  O'Hara,  43  Cal.  371;  Hill  v.  New- 
man, 5  Cal.  445;  63  Am.  Dec.  140;  Barkley 
V.  Tieleke,  2  Mont.  59;  Fabian  v.  Collins,  3 
Mont.  215.    Mining  claims  and  ditches  may 
be  mortgaged:  Union  Water  Co.  v.  Murphy's 
Flat  Flume  Co.,  22  Cal.  620;  and  new  ditches 
take  the  place  of  the  old  ones  when  intended 
to   employ  to   better   advantage   the   mort- 
gaged water  privileges:  Hungarian  Hill  Gold 
Min.  Co.  V.  Moses,  58  Cal.  168. 
Posting  notice:  Sec.  1415  et  seq. 
Object  of  this  and  preceding  section  is 
to  enable  claimant  to  avail  himself  of  the 
doctrine  of  relation  as  against  an  interven- 
ing appropriator:  De  Necochea  v.  Curtis,  80 
Cal.  397. 


1411.  Appropriation  must  be  for  a  useful  purpose. 

Sec.  1411.  The  appropriation  must  be  for  some  useful  or  beneficial  purpose, 
and  when  the  appropriator  or  his  successor  in  interest  ceases  to  use  it  for  such 
a  purpose  the  right  ceases. 

Appropriation  must  be   for  a  useful  "In  order  to  make  a  valid  appropriation  of 

purpose. — The  doctrine  of  the  above   sec-  waters  upon  the  public  domain,  and  to  obtain 

tiou  in  this  particular  is  thus  formulated  by  an  exclusive  right  to  the  water  thereby,  the 

Professor  Pomeroy,  1  West  Coast  Hep.  640:  fundamental   doctrine  is  weU   settled  that 
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the  appropriation  must  be  made  with  a  bona 
fide  preseut  desisru  or  intention  of  applying 
the  water  to  some  immediate,  useful,  or 
beneficial  purpose,  or  in  present  bona  fide 
contemplation  of  a  future  application  of  it 
to  such  a  purpose  by  the  parties  thus  ap- 
propriating or  claiming.  The  purpose  may 
be  mining,  milling,  manufacturing,  irrigat- 
ing, agricultural,  horticultural,  domestic,  or 
otherwise;  but  there  must  be  some  such 
actual, ^positive,  beneficial  purpose  existing 
at  the  time,  or  contemplated  in  the  future, 
as  the  object  for  which  the  water  is  to  be 
utilized;  otherwise  no  prior  and  exclusive 
right  to  the  water  can  be  acquired,  no  mat- 
ter how  elaborate  and  complete  may  be  the 
physical  structures  by  which  the  attempted 
appropriation  is  effected:  Weaver  v.  Eureka 
Lake  Co.,  15  Cal.  271;  Maeris  v.  Bicknell,  7 
Cal.  2ei;  €8  Am.  Dec.  257;  Davis  v.  Gale, 
32  Cal.  26;  McKinuey  v.  Smith,  21  Cal.  874; 
Ortman  v.  Dixon,  13  Cal.  33;  McDonald  v. 
Bear  River  Co..  13  Cal.  220;  McDonald  v. 
Askew,  20  Cal.  200;  Gibson  v.  Puchta,  33 
Cal.  310;  Dick  v.  Caldwell,  14  Nev.  167; 
Dick  V.  Bird,  14  Nev.  101;  Cramer  v.  Ran- 
dall, 2  Utah,  248;  Munro  v.  Ivie,  2  Utah. 
535;  Woolman  v.  Garringer,  1  Mont.  535. 
Under  this  rule,  an  appropriation  for  mere 
purposes  of  speculation  is  nugatory:  Weaver 
V.  Eureka  Lake  Co.,  15  Cal.  271.  And  a 
diversion  of  water  solely  for  the  object  of 
drainage,  without  any  bona  fide  intentiou 
of  its  present  or  future  use  for  other  bene- 
ficial purposes,  does  not  constitute  a  vfll^'l 
appropriation:  Maeris  v.  Bicknell,  7  Cal. 
261;  C8  Am.  Dec.  257;  McKinuey  v. 
Smith,  21  Cal.  374."  So,  also,  Sieber 
V.  Frink,  7  Colo.  148.  The  extent  of 
the  appropriation  is  limited  by  the  quanti- 
ty which  is  or  may  be  applied  by  appro- 
priator  to  a  beneficial  use,  and  not  by  quan- 
tity diverted:  Barrows  v.  Fox,  98  Cal.  03; 
Riverside  Water  Co.  v.  Sargent,  112  Cal. 
230;  Santa  Paula  Water  Works  v.  Pernltn, 
113  Cal.  38;  Senior  v.  Anderson.  115  Cal. 
49C;  and  it  must  be  applied  within  a  rea- 
sonable time  after  appropriation:  Id. 

Appropriation  must  be  evidenced  by 
physical  acts:  See  sec.  1416. 

Changing  use:    See  note  to  next  section. 

Abandonment.— The  prior  right  to  the 
use  of  water  may  be  lost  by  abandonment: 
Professor  Pomeroy's  article.  2  West  Coast 
Rep.  298;  Davis  v.  Gale,  32  Cal.  26;  91  Am. 


Dec.  554;  Dodge  v.  Marden,  7  Or.  456.    Bat 
it   is   not   an   abandonment  to   mingle  the 
waters  from  the  ditch  with  a  natural  stream 
so  that  they  may  be  retaken   at  a  poiut 
lower  down  the  stream:  Butte  Canal  Co.  t. 
Vanghn,  11  Cal.  143;  70  Am.  Dec.  709;  sec. 
1413.    But  one  who  has  discharged  water 
from  a  foreign  source  into  a  stream  cannot 
take  out  more  than  he  put  in:  Wilcox  v. 
Hausch,  04  Oal.  401.    Nor  is  it  an  abandon- 
ment of  a  former  claim  for  an  appropriator 
who,  while  prosecuting  his  work  with  dili- 
gence under  the  first  notice,  posts  a  second 
notice:  Osgood  v.  EI  Dorado  Co.,  56  Cal.  571, 
579.    The  fact  that  numerous  persons  use 
an  irrigating  ditch  constructed,  repaired,  and 
controlled  at  private  expense,  and  that  their 
respective  rights  are  not  clearly  defined,  does 
not  show  a  dedication  to  the  public:  Cate  v. 
Sanford,  54  Cal.  24.      Abandonment  from 
allowing  another  to  use  and  divert  the  water 
for  many  years:  Smith  v.  Logan,  18  Nev. 
149;  Dorr  v.  Hammond,  7  Colo.  79.    As  to 
the  effect  of  nouuser,  see  Sieber  v.  Friuk, 
7  Colo.  148.    Water  rights  acquired  by  pos- 
session   depend    upon    pof^sesaion    and    con- 
tinued use,  and  upon  abandonment  of  the  use 
of  any  part  of  water  that  part  becomes  sub- 
ject to  new  appropriation  by  another:  Smith 
V.  Green,  109  Cal.  228.    What  constitutes  an 
abandonment:  See  Utt  v.  Frey,  106  Cal.  392. 
See,  also,  abandonment  of  ditch  and  subse- 
quent use  of  water  by  riparian  owner:  Kir- 
man    V.    Hunnewell,   93   Cal.    519.      As  to 
right  of  subsequent  appropriator,  see  Senior 
V.  Anderson,  115  Cal.  496.    As  to  effect  of 
abandonment  of  pre-emption  claim,  see  Conk- 
ling  V.  Pacific  Imp.  Co.,  87  Cal.  296.,  For  a 
case  holding  that   this   section   deals  with 
nouuser  as  distinguished  from  abandonment, 
see  Smith  v.  Hawkins,  110  Cal.  122.    That 
nonuser  for  five  years  works  forfeiture,  see 
Smith  V.  Hawkins,  120  Cal.  86.     See,  also, 
as  to  abandonment,  McGuire  v.  Brown,  Wt 
Cal.  060.    As  to  the  requisites  of  an  adverse 
user  necessary  to   ripen   into   a   right,  see 
same  cases;  Anaheim  Water  Co.   v.  Sen:i- 
Tropic  Water  Co.,  64  Cal.  185;  Feliz  v.  Los 
Angeles,  58  Cal.  73. 

For  abandonment  arising  from  failure  to 
prosecute  the  construction  of  the  ditches, 
etc.,  to  completion,  see  note  to  section  14H;. 

Amount  of  property  appropriated:  See 
sec.  1415,  and  note. 


1412.  Point  of  diversion  may  be  changed. 

Sec.  1412.  The  person  entitled  to  the  use  may  change  the  place  of  diversion, 
if  others  are  not  injured  by  snch  change,  and  may  extend  the  ditch,  flume,  pipe, 
or  aqueduct  by  which  the  diversion  is  made  to  places  beyond  that  where  the 
first  use  was  made. 


Changing  use  and  place  of  diversion.— 
**The  general  doctrine  is  settled  by  the  unani- 
mous consont  of  the  authorities,"  says  Pro- 
fessor Pomeroy,  2  West  Ck)a8t  Rep.  5,  "that 
the  prior  appropriator  is  entitled  to  the  ex- 
ciusive  use  of  the  water  up  to  the  amount 
embraced  in  his  appropriation,  either  for  the 
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original  purpose,  or  for  any  other  or  differ- 
ent purpose,  provided  the  amount  is  not 
thereby  increased,  without  diminution  or 
material  alteration  in  quantity  or  quality; 
and  his  use  will,  to  that  extent  and  for  such 
purposes,  be  protected  against  all  subse- 
quent appropriators  or  claimants  using  or 
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interferiug  with  the  water,  hoth  above  and 
below,  on  the  same  stream;  aad  to  this  end 
he  may  obtain  all  proper  remedies  legal  and 
eqnitable:  Hinea  v.  Johuson,  61  Cal.  259; 
Stein  Canal  Co.  v.  Kern  Island  Irr.  etc.  Co.. 
53  CaL  563;  Reynolds  y.  Hosmer,  51  Cal. 
205;  Gregory  y.  Nelson,  41  Cal.  278;  Oark 
y.  Willett,  36  Cal.  534;  Davia  y.  Gale,  32 
Cal.  26;  91  Am.  Dec.  554;  McDonald  y. 
Askew,  29  Cal.  200;  Hill  v.  Smith,  27  Cal. 
476;  32  Cal.  166;  Rupley  y.  Welch,  23  CaL 
453;  Phoenix  Water  Co.  y.  Fletcher,  23  Cal. 
492;  Natoma  Water  Co.  y.  McCoy,  23  Cal. 
490;  Butte  Co.  y.  Morgan,  19  Cal.  609;  Kidd 
y.  Laird,  15  Cal.  161;  76  Am.  Dec.  472;  Kim- 
ball y.  Gearhard,  12  Cal.  27;  Ortman  y. 
Dixon,  13  Cal.  33;  Bear  River  Co.  v.  New 
York  Min.  Co.,  8  Cal.  327;  68  Am.  Dec.  325; 
Ophir  Silver  Min.  Co.  v.  Carpenter,  4  Nev. 
534;  97  Am.  Dec.  560;  Barnes  v.  Sabrou,  10 
Cal.  217;  Strait  v.  Brown.  16  Cal.  317;  40 
Am.  Rep.  497;  Appleton  v.  Paterson,  20 
Wall.  515;  Jacob  v.  Lorenz,  98  Cal.  332;  « 
Ramelli  v.  Irish.  96  Cal.  214/* 

If  the  original  appropriation  was  for  a 
sawmill,  the  water  may  be  used  for  a  grist- 
mill subsequently  erected:  McDonald  v.  Bear 
River  Co.,  13  Cal.  220.  If  the  water  was 
appropriated  for  a  mining  claim,  which  is 
worked  out  and  abandoned,  the  owner  may 
extend  his  ditch  and  use  the  same  quantity 
f'f  water  at  other  points  or  for  a  different 
purpose:  Davis  v.  Gale.  32  Cal.  26;  91  Am. 
Dec,  554;  Woolman  v.  Garringer,  1  Mont. 
T^?'k  or,  censing  to  use  it,  he  may  hold  it  for 
sale:  Fabian  v.  Collins.  2  Mont.  510.  The 
miner  may  extend  his  flume  on  his  own  claim 
for  the  express  purpose  of  preventing  a  sub- 
sequent appropriator  below  from  construct- 
ing  a  ditch  on  that  claim,  even  though  the 


extension  may  not  be  for  a  useful  purpose: 
Correa  v.  Frietas,  42  Cal.  339;  McKinney  v. 
Smith,  21  Cal.  374.  The  mere  change  in  the 
use  of  water  from  one  mining  locality  to 
another  does  not  forfeit  the  right:  Maeris 
V.  Bicknell,  7  Cal.  261. 

Increasingr  the  use.—Where  a  prior  ap- 
propriator subsequently  enlarges  his  ditches, 
and  diverts  a  larger  amount  of  water  than 
that  originally  appropriated,  his  right  to 
the  increased  flow  is  taken  subject  to  the 
rights  of  other  appropriators  which  attached 
prior  to  the  enlargement:  Sieber  v,  Frink,  7 
Colo.  148. 

Changing  place  of  diversion.— A  person 
entitled  to  divert  a  given  quantity  of  water 
from  a  stream  may  take  it  at  any  point  on 
the  stream,  and  may  change  the  point  of 
diversion  at  pleasure,  if  the  rights  of  others 
be  not  affected  injuriously:  Kidd  v.  Laird,  15 
Cal.  161;  76  Am.  Dec.  472;  Butte  T.  M.  Co. 
V.  Morgan.  19  Cal.  609;  Ramelli  v.  Irish,  96 
Cal.  214;  Junkans  y.  Bergin.  67  Cal.  267; 
Gallaher  v.  Moutecito  Valley  Water  Co.,  101 
Cal.  242.  That  the  change  of  place  of  diver- 
sion by  one  having  first  right  does  not  in- 
jure a  subsequent  appropriator,  see  Jacob 
v.  Lorenz,  98  Cal.  332;  Hargrave  v.  Cook, 
108  Cal.  72;  Santa  Paula  Water  Works  v. 
Peralta,  113  Cal.  38;  Smith  v.  Corbit.  116 
Cal.  587;  San  Luis  Water  Co.  v.  Estrada,  117 
Cal.  168.  See,  also,  as  to  change  of  place 
of  diversion  and  substitution  of  flume  for 
ditch, Wood  v.  Etiwanda Water  Co.,  122Cal. 
152;  Sieber  v.  Frink,  7  Colo.  148.  The  right 
to  take  water  having  been  once  acquired, 
the  manner  and  place  of  taking  it  cannot 
be  questioned  by  those  not  injured  thereby: 
Id. 


1413.  Water  may  be  turned  into  natural  cliannels. 

Sec.  1413.  The  water  appropriated  may  be  turned  into  the  channel  of  an- 
other stream  and  mingled  with  its  water,  and  then  reclaimed;  but  in  reclaiming 
it,  the  water  already  appropriated  by  another  must  not  be  diminished. 

70  Am.  Dec.  760.  See  Richardson  v.  Kler, 
34  Cal.  63-  91  Am.  Dec.  681,  S.  C,  37  Cal. 
268,  where  one  using  the  bed  of  a  natural 
watercourse  was  held  not  liable  for  the  over- 
flow of  the  banks  of  the  stream,  it  not  being 
shown  that  his  waters  occasioned  the  same, 

1414.  First  in  time,  first  in  right. 

Sec.  1414.    As  between  appropriators,  the  one  first  in  time  is  the  first  in 

right. 


Bight  of  land  proprietor  to  change  flow 
or  obstruct  natural  flow  of  water:  See  36 
Am.  Rep.  400-402,  note. 

Using  natural  stream  as  a  ditch.— The 
principle  enunciated  by  this  section  is  ap- 
plied in  Butte  Co.  v.  Vaughn,  11  Cal.  143; 


When  Tight  begrlns:  See  seq,  1418. 

Bights  of  prior  appropriator.— A  general 
statement  of  the  right  of  a  prior  appropria- 
tor will  be  found  in  the  note  to  section  1412. 
The  waters  of  a  stream  which  are  not  em- 
braced in  the  amount  of  an  appropriator*s 
claim  may  be  appropriated  by  others,  either 
aboTe  or  below;  and  among  the  successive 
appropriators  on  a  stream,  each  is  in  the 
position  of  a  prior  one  to  all  who  are  sub- 
sequent to  himself:  Stein  Canal  Co.  v.  Kern 
Island  Irr.  etc.  Co.,  53  Cal.  563;  Broder  v. 
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Natoma  Water  Co.,  50  Cal.  621;  Smith  v. 
0*Hara,  43  Cal.  371;  Higgins  v.  Barker,  42 
Cal.  233;  Nevada  Water  Co.  v.  Powell,  34 
Cal.  109;  91  Am.  Dec.  685:  Davis  v.  Gale. 
32  Cal.  26;  91  Am.  Dec.  551;  Hill  t.  Smith, 
27  Cal.  476;  American  Co.  v.  Bradford,  27 
Cal.  361;  McKinney  v.  Smith,  21  Cal.  374; 
Ortman  v.  Dixon,  13  Cal.  33;  Butte  County 
Co.  V.  Vaughn,  11  Cal.  143;  70  Am.  Dec. 
769;  Kelly  v.  Natoma  Water  Co.,  6  Cal.  105; 
Lohdell  V.  Simpson,  2  Nev.  274;  90  Am.  Dec. 
537;  Proctor  v.  Jennings,  6  Nev.  83;  Barnes 
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T.  Sabron,  10  Ner.  217.  That  the  subsequent 
appropiiator  takes  subject  to  all  the  rights 
of  prior  appropriators,  see  Joukaus  y.  Bergin, 
67  Cal.  2(>7:  that  equity  can  decide  the  ex- 
tent of  different  rights  claimed  by  appro- 
priation, see  Frey  v.  Lowden,  70  Cal.  550. 
See,  also,  "Adverse  Claims  as  to  Water,"  un- 
der section  738  of  the  Code  of  Qvil  Proced- 
ure. "Division  of  Flow  of  Stream"under  "Ri- 
parian Rights/'  this  code.  The  surplus  water 
of  a  stream,  after  a  prior  appropriation,  may 
be  the  subject  of  a  new  appropriation,  and 
the  second  appropriator  will  have  a  para- 
mount right  to  use  all  the  waters  which  are 
not  required  for  the  special  purposes  Of  the 
prior  appropriator:  McKinney  v.  Smith.  21 
Cal.  374;  Brown  v.  MuUin,  65  Cal.  89.  And 
this  suri^lus  may  arise  either  from  an  ap- 
propriation of  a  part  of  the  water  steadily 
or  an  intermittent  appropriation  of  the  whole 
or  part  of  the  water  at  stated  intervals. 
The  rule  as  to  the  rights  of  an  appropriator 
of  the  surplus  are  applicable  alike  to  either 
case:  Smith  v.  O'Hara,  43  Cal.  371;  Barnes 
V.  Sabron,  10  Nev.  217.  But  the  appropria- 
tion of  so  much  water  as  owner  of  a  canal 
may  see  fit  to  discharge  from  his  waste  gate 
does  not  confer  the  same  rights  as  that  of 
a  second  appropriation  of  the  waters  of  a 
'  natural  stream:  Ball  v.  Kehl,  95  Cal.  606. 
A  person  appropriating  a  water  right  on  a 
stream  already  appropriated  acquires  a  right 
to  the  surplus  which  he  appropriates:  Cases 
infra  in  this  paragraph;  Brown  v.  MuUin, 
65  Cal.  80.  Those  who  hold  prior  rights, 
above  or  below,  can  in  no  way  change  or 
extend  the  use  of  their  water  to  his  preju- 
dice, but  are  limited  to  the  rights  enjoyed 
by  them  when  he  secured  his  own:  Proctor 
V.  Jennings,  6  Nev.  88;  3  Am.  Rep.  240; 
Barnes  v.  Sabron,  10  Nev.  217;  Ix>bdell  v. 
Simpson,  2  Nev.  274;  90  Am.  Dec.  537. 

It  is  a  general  rude,  as  between  persons 
who  claim  the  water  of  a  stream  flowing 
through  the  public  laud  merely  by  the  prior 
appropriation  of  the  water  itself,  or  by  a 
prior  location  upon  the  land,  that  he  has  the 
best  right  who  is  first  in  time:  Butte  Canal 
Co.  V.  Vaughn,  11  Cal.  143;  70  Am.  Dec. 
760;  Ortman  v.  Dixon,  13  Cal.  38;  Sullivan 
V.  Beardsley,  55  Cal.  608;  Atchison  v.  Peter- 
sou,  20  Wall.  507;  1  Mont.  561;  Basey  v. 
Gallagher,  1  Mont.  670;  Stafford  v.  Horn- 
buckle,  3  Mont.  485;  Lobdell  v.  Simpson,  2 
Nev.  274;  Ophir  Silver  Mia.  Co.  v.  Car- 
penter, 4  Nev.  534;  James  v,  Goodenough, 
7  Nev.  324;  Dalton  v.  Bowker,  8  Nev.  190; 
Schilling  v.  Rominger,  4  Colo.  100;  Thorp  v. 
Woolman,  1  Mont.  1^58;  Simpson  v.  Williams, 
18  Nev.  432;  and  see  cases  in  this  note, 
supra.  The  first  in  time  is  entitled  to  use 
and  enjoy  the  water  to  the  full  extent  of 
his  original  appropriation,  even  when  this 
includes  all  the  water  of  the  stream,  to  have 
its  quality  unimpaired,  so  as  not  to  defeat 
the  purpose  of  such  appropriation,  and  to 
remove  obstructions  from  the  natural  chan- 
nel: Same  citations;  Sims  v.  Smith,  7  Cal. 
148;  68  Am.  Dec.  233;  Gale  v.  Tuolumne 
Water  Co.,  14  Cal.  25;  Nevada  Water  Co. 


V.  Powell,  34  Cal.  109;  91  Am.  Dec.  C85; 
Barnes  v.  Sabron,  10  Nev.  217. 

He  may  apply  it  to  any  beneficial  use 
without  any  obligation  to  return  it  to  the 
stream  from  which  he  took  it,  or  to  pre- 
serve its  parity  or  quantity:  Union  Mill  Co. 
▼.  Ferris,  2  Saw.  184^  Hill  v.  Smith,  32  CaL 
166;  Bear  River  Co.  v.  New  York  Miu.  Co., 
8  Cal.  327;  68  Am.  Dec.  325;  Mokelumne 
Hill  Co.  V.  Woodbury,  10  Cal.  185. 

For  diverting  the  water,  a  prior  appro- 
priator has  his  remedy  to  prevent  fnturfr 
disturbance,  and  may  recover  for  past  lossr 
es:  See  the  note  to  sec.  1410,  right  of  ap- 
propriator in  the  water,  generally.  See, 
also,  in  Professor  Pomeroy's  article,  2  West 
Coast  Rep.  219,  207. 

Use  of  water,  nature  of:  See  sec.  1411, 
and  note.  ' 

Change  of  use:  See  sec.  1412,  and  note. 

Sights  of  appropriators  as  against  the 
government  and  its  grantees:  See  sec 
1410,  and  note. 

Extent  of  use.— The  amount  of  water 
which  an  appropriator  is  entitled  to  use— 
that  is,  the  extent  of  the  right  originally 
acquired  by  him — is  a  question  of  fact  for 
the  jury:  Nevada  Water  Co.  v.  Powell,  34 
Cal.  109;  91  Am.  Dec.  685.  The  right  of 
the  prior  appropriator  in*  this  respect  is  lim- 
ited to  the  amount  or  extent  of  his  actual 
appropriation,  as  against  subsequent  ap- 
propriators and  claimants,  and  he  caunot, 
after  their  subsequent  rights  have  attached, 
change  the  place  of  diversion,  or  his  nse, 
or  the  amount  of  his  appropriation,  so  as 
to  prejudice  them:  Nevada  Water  Co.  v. 
Powell,  34  Cal.  109;  91  Am.  Dec.  685;  Ort- 
man V.  Dixon,  13  Cal.  33,  and  ca^^es 
herein,  supra;  Sieber  v.  Frink,  7  Colo.  148. 
The  extent  of  the  appropriation,  and  the 
amount  of  water  thereby  taken,  may  be  de- 
termined by  the  special  purpose  for  which 
the  appropriation  was  made;  and  in  such  a 
case  the  appropriator  is  entitled  to  so  much 
water  only  as  is  necessary  for  that  pur- 
pof»e:  Nevada  Water  Co.  v.  Powell,  34  Cal. 
109;  91  Am.  Dec.  685;  and  see  Simpson  v. 
\S  iiiiunis,  18  Nev.  4a2;  Barrows  v.  Fox,  98 
C«l.  63;  allowance  being  made  for  absorp- 
tion and  evoporation:  Barrows  v.  Fox,  98 
Cal.  63:  and  where  parties  have  appropriated 
by  means  of  a  ditch,  they  cannot  be  com- 
pelled to  substitute  pipes:  Barrows  v.  Fox. 
98  Cal.  68.  The  prior  appropriator  is  bound 
to  use  reasonable  care,  however,  to  avoid 
unnecessary  waste  of  the  surplus  water  ap- 
propriated by  another:  Natoma  Water  etc. 
Co.  V.  Hancock,  101  Cal.  42.  See,  also,  as 
to  waste.  Riverside  Water  Co.  v.  Sargent, 
112  Cal.  230.  Yet  the  right  of  the  first 
appropriator  is  not  determined  by  a  com- 
parison of  the  value  of  the  water  to  him 
and  to  subsequent  locators:  Weaver  ▼. 
Eureka  Lake  Co.,  15  Cal.  271;  Fabian  v. 
Collins,  2  Mont.  510.  If  he  is  entitled  to  all 
the  water  of  the  stream  at  the  point  where 
his  ditoh  starts,  others  cannot  complain  if 
it  is  enlarged:  James  v.  Williams,  31  Cal. 
211.    If  he  did  not  appropriate  all  the  water 
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of  the  stream,  the  measure  of  his  right  to 
water  is  the  carryiug  capacity  of  his  ditches 
at  the  time  the  subseqoeut  appropriations 
were  made.  "He  is  entitled  to  have  the 
water  nndiminished  iu  quantity,  so  as  to 
leave  sufficient  to  fill  his  ditch  as  it  existed 
at  the  time  the  subsequent  appropriations 
above  him  were  made":  Bear  River  Co.  v. 
New  York  Min.  Co.,  8  Cal.  327;  68  Am.  Dec. 
325.  In  Ophir  etc.  Min.  Co.  v.  Carpenter, 
6  Nev.  398,  the  rule  is  thus  formulated:  "It 
seems  that  the  quantity  of  water  appro- 
priated is  to  be  measured  by  the  capacity 
of  the  ditch  or  flume  at  its  smallest  point 
—-that  is,  at  the  point  where  the  least  water 
can  be  carried  through  it*':  See,  also,  White 
v.  Todd's  VaUey  Water  Co.,  8  Cal.  443;  68 
Am.  Dec.  338;  Higgius  v.  Barker,  42  Cal. 
233;  Reynolds  ▼.  Hosmer.  51  Oak  205; 
Dougherty  v.  Haggin,  61  Cal.  305;  Stein 
Canal  Co.  v.  Kern  Island  Co.,  53  Cal.  568. 
But  where  a  ditch  is  intended,  and  does, 
supply  water  for  use  at  various  points,  the 
latter  part  need  not  be  so  large  as  the  first 
part:  Posachaue  Water  Co.  v.  Standart,  97 
Cal.  476.  But  it  seems  that  the  purpose  for 
which  the  appropriation  was  intended,  and 
not  the  amount  actually  used  during  the 
first  or  second  year,  is  to  be  considered  in 
determining  the  extent  of  an  appropriator's 
right  in  the  water:  Barnes  v.  Sabron,  10 
Nev.  217;  White  v.  Todd's  Valley  Water  Co., 
8  Cal.  443;  68  Am.  Dec.  388.  And  where  a 
person  is  allowed  to  use  water  which  a 
prior    appropriator  of    the   whole    stream 


claims,  such  permissive  use  cannot  grow 
into  a  right  when  the  prior  appropriator  has 
occasion  to  use  all  the  water:  Feliz  v.  Los 
Angeles,  58  Cal.  73.  Here  the  whole  stream 
was  claimed  for  the  benefit  of  a  town. 
See,  also,  note  to  sec.  1411. 

Evidence  as  to  capacity.— Evidence 
which  shows  width  and  depth  of  ditch,  but 
not  its  grade,  is  insufficient  to  show  carrying 
capacity:  Last  Chance  Water  Ditch  Co.  v. 
Heilbron,  86  Cal.  1;  as  to  nonexpert  evi- 
dence, see  Frey  v.  Lowden,  70  Cal.  550; 
Posachane  Water  Co.  v.  Standart,  97  Cal. 
476.  It  is  held  in  Lakeside  Ditch  Co.  v. 
Crane,  80  Cal.  181,  that  the  findings  as  to 
extent  of  appropriation  should  be  specific 
as  to  quantity  measured  by  some  definite 
standard,  as  of  inches  or  gallons,  and  not  by 
fixing  the  width,  depth,  and  grade  of  the 
ditch.  See,  also,  as  to  findings  of  quantity 
of  water  carried  in  ditch  being  unsupported 
by  the  evidence.  Posachane  Water  Co.  v. 
Standart,  97  Cal.  476;  that  findings  must  be 
definite  as  to  amount  of  water,  etc.,  see 
Riverside  Water  Co.  v.  Sargent,  112  Cal. 
230.  See,  also,  San  Luis  Water  Co. .  v. 
Estrada,  117  Cal.  168;  Smith  v.  Hawkins, 
120  Cal.  86. 

No  limit  to  amount  first  appropriator 
may  claim:  See  Professor  Pomeroy's  com- 
ments on  this  feature  of  the  system,  2  West 
Coast  Rep.  300.  He  may  take  all  the  water 
if  he  is  the  prior  appropriator  and  there 
are  no  riparian  owners  at  time  of  appropri- 
ation: Healey  v.  Woodruff,  97  Cal.  404w 


1415.  Hotice  of  appropriation. 

Sec.  1416.  A  person  desiring  to  appropriate  water  must  post  a  notice,  in 
writing,  in  a  conspicuous  place  at  the  point  of  intended  diversion,  stating 
therein: 

1.  That  he  claims  the  water  there  flowing  to  the  extent  of  (giving  the  number) 
inches,  measured  under  a  four-inch  pressure; 

2.  The  purposes  for  which  he  claims  it,  and  the  place  of  intended  use; 

3.  The  means  by  which  he  intends  to  divert  it,  and  the  size  of  the  flume, 
ditch,  pipe,  or  aqueduct  in  which  he  intends  to  divert  it. 

A  copy  of  the  notice  must,  within  ten  days  after  it  is  posted,  be  recorded  in 

the  office  of  the  recorder  of  the  county  in  which  it  is  posted. 

Notice  of  appropriation.— No  particular 
form  of  notice  is  required;  all  that  is  neces- 
sary is  that  it  should  be  sufficient  to  put  a 
prudent  man  on  inquiry:  Kimball  v.  Gear- 
hart,  12  Cal.  27;  and  to  this  end  its  lan- 
guage must  be  liberally  construed:  Osgood 
V.  El  Dorado  Co.,  56  Cal.  571,  579.  But  the 
posting  of  an  insufficient  n6tice  confers  no 
right:  Taylor  v.  Abbott,  103  Cal.  421;  nor, 
under  such  circumstances,  does  the  placing 
of  pipe  near  place  of  intended  diversion  and 
excavating  iu  spring  at  point  of  intended 
diversion  tend  to  establish  possession  of 
spring:  Taylor  v.  Abbott,  103  Cal.  421.  The 
notice  must  be  posted;  merely  recording  is 
not  sufficient:  Oordoza  v.  Calkins,  117  Cal. 
106.  But  see  notes  under  "Actual  Diver- 
sion and  Usa"    The  usual  mode  of  giving 
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notice  seems  to  be  by  posting  written  or 
printed  notices  on  or  near  the  place  of  diver- 
sion; the  above  section  requires  that  the 
notice  should  be  in  a  conspicuous  place. 
Notice  alone  of  an  intent  to  divert  water 
of  a  stream  for  a  specified  purpose  will  not 
of  itself  constitute  an  appropriation,  but  it 
must  be  followed  by  the  commencement 
and  completion  of  works  for  the  diversion 
thereof:  Sec.  1416;  Thompson  v.  Lee,  8  Cal. 
275;  Robinson  v.  Imperial  etc.  Min.  Co.,  5 
Nev.  44;  Columbia  Min.  Oo.  v.  Holtie,  1 
Mont.  206. 

Extent  of  usa:  See  note  to  sec.  1414. 

Actual  diversion  and  use.— One  who 
appropriates  water  by  an  actual  diversion 
and  use  acquires  a  right  to  such  water  as 
against  a   subsequent  claimant   who  posts 
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notice  as  required  by  this  sectiou:  Wells  v. 
Mantes,  99  Cal.  583.  See,  also,  Burrows  y. 
Bun-ows,  82  Cal.  564;  Coonrad  v.  Hill,  79 
Cal.  587;  Wattersou  v.  Saldunbehere,  101 


Cal.  107.  And  when  on  public  domain  as 
against  the  riparian  rights  of  a  subsequent 
pre-emptor:  De  Necochea  v.  Curtis,  80  CaL 
397.    See,  also,  Ramelli  ▼.  Irish,  96  Cal.  214. 


1416.  Diligence  in  appropriating. 

Sec.  1416.  Within  sixty  days  after  the  notice  is  posted  the  claimant  must 
commence  the  excavation  or  construction  of  the  works  in  which  he  intends  to 
divert  the  water,  and  must  prosecute  the  work  diligently  and  uninterruptedly 
to  completion,  unless  temporarily  interrupted  by  snows  or  rain;  provided,  that 
if  the  erection  of  a  dam  has  been  recommended  by  the  California  debris  com- 
mission at  or  near  the  place  where  it  is  intended  to  divert  the  water,  the  claim- 
ant shall  hdve  sixty  days  after  the  completion  of  such  dam  in  which  to  com- 
mence the  excavation  or  construction  of  the  works  in  which  he  intends  to 
divert  the  water.  [Amendment,  approved  March  23,  1895;  Stats.  1895,  p.  70; 
took  effect  immediately.] 

Appropriation  of  water,  what  consti- 
tutes: See  60  Am.  St.  Rep.  799-817. 

Commencement  and  completion  of 
works. — After  the  notice  of  intention  to  ap- 
propriate water  is  given ,  the  works  by 
which  the  appropriation  is  to  be  efifected 
must  be  actually  commenced,  and  then  must 
be  prosecuted  with  reasonable  diligence  imto 
completion,  in  order  to  perfect  the  exclu- 
sive right  to  the  use  of  the  water  which  is 
obtained  through  a  valid  appropriation: 
Osgood  V.  El  Dorado  Co.,  56  Cal.  571.  581; 
Parke  v.  Kilham,  8  Cal.  77;  68  Am.  Dec. 
310;  Kimball  v.  Gearhart,  12  Cal.  37; 
Weaver  v.  Eureka  Lake  Co.,  15  Cal.  271; 
Ophir  Silver  Min.  Co.  v.  Carpenter,  4  Nev. 
534;  97  Am.  Dec.  550;  Woolman  v.  Gar- 
ringer,  1  Mont.  535;  Sieber  v.  Frink,  TColo. 
148.  The  mere  act  of  digging  a  ditch  with 
an  intent  to  appropriate  will  not  of  itself 
give  a  right  to  the  water  of  the  stream  if 
the  notice  or  publication  of  intention  be  not 
given:  Kimball  v.  Gearhart,  12  Cal.  37. 
Whether  the  work  has  been  begun  and  pros- 
ecuted with  diligence  is  a  question  of  fact 
for  the  jury:  Osgood  v.  El  Dorado  Co.,  56 
Cal.  571,  581;  Weaver  v.  Eureka  Lake  Co.. 
15  Cal.  271;  Sieber  v.  Frink,  7  Colo.  148; 
Irwin  V.  Strait,  18  Nev.  436.  No  unusual 
or  extraordinary  exertions  are  necessary  in 
prosecuting  the  work,  but  it  must  be  car- 
ried forward  with  diligence:  Ophir  Silver 
Min.  Co.  V.  Carpenter,  4  Nev.  534;  97  Am. 


Dec.  650;  Parke  v.  Kilham,  8  Cal.  77;  68 
Am.  Dec.  310.  In  determining  whether 
proper  diligence  has  been  employed,  it  la 
proper  to  consider  the  nature  of  the  climate 
and  of  the  soil;  the  difficulty  of  obtaining 
labor,  tools,  or  materials,  and  the  size  and 
extent  of  the  work,  are  proper  subjects  to 
be  taken  into  consideration,  but  not  the  pe- 
cuniary circumstances  of  the  parties:  Kim- 
ball V.  Gearhart,  12  Cal.  37;  Ophir  Silver 
Min.  Co.  V.  Carpenter,  4  Nev.  534;  97  Am. 
Dec.  550.  If  there  is  great  delay  in  the 
work,  it  is  not  excused  by  matters  which  do 
not  relate  directly  to  the  enterprise,  such 
as  the  illness  of  the  appropriator,  or  the 
lack  of  means,  as  above  stated:  Id.  Having 
failed  to  complete  the  diversion  of  the  whole 
amount  called  for  in  his  notice  within  a 
reasonable  time,  he  cannot  increase  the 
amount  of  his  diversion  thereafter  to  corres- 
pond with  his  notice,  tQ  the  prejudice  of 
the  rights  of  a  riparian  owner:  Oonklin  v. 
Pacific  Imp.  Co.,  87  Cal.  296.  That  evi- 
dence to  explain  delay  is  admissible,  see 
Wells  V.  Kreyenhagen,  117  Cal.  329. 

Time  from  which  right  of  appropri- 
ation becomes  vested:  See  sec.  1418.  The 
object  of  this  and  the  preceding  section  is 
to  enable  claimant  to  avail  himself  of  the 
doctrine  of  relation  as  against  an  interven- 
ing appropriator:  De  Necochea  v.  Coitis,  80 
Cal.  397. 


1417.  Completion  defined. 

Sec.  1417.    By  "completion"  is  meant  conducting  the  waters  to  the  place 
of  intended  use. 

1418.  Doctrine  of  relation  applied. 

Sec.  1418.    By  a  compliance  with  the  above  rules  the  claimants  right  to  the 
use  of  the  water  relates  back  to  the  time  the  notice  was  posted. 

Inception  of  appropriator's  right.— The  with    the    provisions  of   the    law,  is   thus 

rule  of  relation  as  determining  the  time  at  stated  in  Ophir  Silver  Min.  Co.  v.  Carpenter, 

which    the    appropriator's    right    becomes  4  Nev.  534,  97  Am.  Dec  550:  "In  the  ap- 

Tested,  as  dependent  upon  his  compliance  propriatiou  of  runnirg  water  for  the  purpose 
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of  acquiring  a  right  thereto,  if  any  work  is 
ueceasary  to  be  done  to  complete  the  ap- 
propriation, the  law  gives  a  reasonable  time 
in  which  to  do  such  work,  and  protects  the 
rights  dnriug  such  time  by  relation  to  tho 
time  when  the  first  step  was  taken.  When 
the  work  iiecessary  to  complete  an  appro- 
priation of  running  water  is  not  prosecuted 
with  diligence,  the  right  to  the  use  of  the 
water  does  not  relate  back  to  the  time  when 


the  first  step  was  taken  to  secure  it,  but 
dates  from  the  time  when  the  work  is  com- 
pleted or  the  appropriation  is  fully  per- 
fected." Application  of  the  principle  of 
this  section:  See  Sieber  t.  Frink,  7  Colo.  148, 
and  Irwin  v.  Strait,  18  Nev.  430.  Locators 
and  appropriators  of  the  waters  of  a  stream 
have  no  rights  antecedent  to  the  date  of 
their  location:  Conrad  y.  Arrowhead  Hot 
Springs  Hotel  Co.,  103  Cal.  399. 


1418.  Forfeitnre. 

Sec.  1419.  A  failure  to  comply  with  such  rules  deprives  the  claimants  of  the 
right  to  the  use  of  the  water  as  against  a  subsequent  claimant  who  complies 
therewith. 


VoneompUaiice  with  roles:  See  note  to 
preriooB  section;  and  see  Wells  v.  Mantes, 
W  Cal.  563,  which  holds  that  this  section 
does  not  apply  where  there  has  been  an  ap- 
propriation by  actual  diversion.    An  actual 


appropriation  and    use  of   water  creates  a 
right  to  such  use  regardless  of  compliance 
with  the  provisions  of  the  code:  Watterson 
V.  Saldunbehere.  101  Cal.  107. 
Abandonment:  See  note  to  sec.  1411. 


1420.  Bights  of  present  claimant. 

Sec.  1420.  Persons  who  have  heretofore  claimed  the  right  to  water,  and  who 
have  not  constructed  works  in  which  to  divert  it>  and  who  have  not  diverted  nor 
applied  it  to  some  useful  purpose,  must^  after  this  title  takes  effect,  and  within 
twenty,  days  thereafter,  proceed  as  in  this  title  provided,  or  their  right  ceases. 

1421.  Becorder  to  keep  book  in  which  to  record  notices. 

Sec.  1421.  The  recorder  of  each  county  must  keep  a  hook,  in  which  he  must 
record  the  notices  provided  for  in  this  title. 

« 

1422.  Tliis  title  not  to  affect  rights  of  riparian  proprietors. 

[Section  1422  was  repealed  hy  act  approved  March  15, 1887;  Stats.  1887.] 


TITLE  IX. 

HYDRAULIC  MINING. 

8ec.  1421.    Where  hydraulic  mining  can  be  carried  on. 
Sec.  14J26.    Meaning  of  hydraulic  miuiug. 

1424.  Where  hydraulic  mining  can  be  carried  on. 

Sec.  1424.  The  business  of  hydraulic  mining  may  be  carried  on  within  the 
state  of  California  wherever  and  whenever  the  same  can  be  carried  on  without 
material  injury  to  the  navigable  streams,  or  the  lands  adjiicent  thereto. 

Title  IX,  embracing    sectipns    1424  and  United  States  y.  North  Bloomfield  Min.  Co., 

1425»  was  added  to  the  code  by  act  ap-  SI  Fed.  Rep.  243;  County  of  Yuba  v.  Cloke, 

proiwd  March  %  1803;  Stats.  1803,  p.  337;  79  Cal.  239;  People  v.  Gold  Run  etc.  Co., 

in   effect    sixty    days    from    passage.    See  06  Cal.  198,  151;  56  Am.  Rep.  80. 

1426.  Meaning  of  hydraulic  mining. 

Sec.  1425.     Hydraulic  mining,  within  the  meaning  of  this  title,  is  mining  by 

means  of  the  application  of  water,  under  pressure,  through  a  nozzle,  against  a 

iiatural  bank. 

409 


§§  1427, 1428  Civil  Codb.  [Div.  Ill,  Part  I,  Titie  I, 


DIVISION  THIRD. 

Part  I.     Obligations  in  General   1427 

11.     Contracts 154^ 

III.     Obligations  Imposed  by  Law 170ft 

IV.    Obligations  Arising  from  Particular  Transactions 1721 


PART   I. 

OBLIGATIONS  IN  GENERAL. 

Title  L  Definition  of  Obligations 1427 

II.  Interpretation  of  Obligations 142* 

III.  Transfer  of  Obligations 1457 

IV.  Extinction  of  Obligations 147$ 


TITLE  I. 

DEFINITION  OF  OBLIGATIONS. 

Sec.  1427.    Obligation,  wliat  Sec.  1428.    How  created  and  enforced. 

1427.  Obligation,  what. 

Sec.  1427.  An  obligation  is  a  legal  duty,  by  which  a  person  is  bound  to  da 
or  not  to  do  a  certain  thing. 

The  aboTe    section  is  cited    generally  in  Wood  t.  Franks,  56  Cal.  217,  218. 

1428.  How  created  and  enforced. 

Sec.  1428.    An  obligation  arises  either  from: 

1.  The  contract  of  the  parties;  or, 

2.  The  operation  of  law. 

An  obligation  arising  from  operation  of  law  may  be  enforced  in  the  man- 
ner provided  by  law,  or  by  civil  action  or  proceeding.  [Amendment,  approYcd 
March  30,  1874;  Amendments  1873-74,  239;  took  effect  July  1,  1874.] 

Obligations.— Subd.     2.     Operatioxi    of  pensate    him  for  all    the  detriment  prori- 

law.— Wherever  there  is  an  obligation  aris-  mately   caused   by  such  breach:  Wood  t. 

ing  from  operation  of  law,  and  breach  of  Franks,  56  Cal.  217.    See,  also,  Bancroft  r. 

that  obligation,  the  party  injured  may,  by  Bancroft,  110  Cal.  386. 
action,  recover  the  amount  which  will  com- 
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TITLE   IL 

INTERPRETATION  OF  OBLIGATIONS. 

Chapter  I.     General  Rules  of  Interpretation ' 1429 

II.    Joint  or  Several  Obligations 1430 

III.     Conditional  Obligations  1434 

rV.    Alternative  Obligations 144S 

CHAPTER  I. 

GENERAL  RULES  OF   INTERPRETATION. 

1429.  General  rules. 

See.  1429.  The  rules  which  govern  the  interpretation  of  contracts  are  pre- 
scribed by  part  II  of  this  division.  Other  obligations  are  interpreted  by  the 
same  rules  by  which  statutes  of  a  similar  nature  are  interpreted. 

Interpretation  of   contracts:    See   sees,  their  essential  nature.    Contracts  are  inter- 

1635-1661.  preted  by  rules  which  differ  materially  from 

^'Obligations   may  be  divided  into  three  the  rules    goveming   the    interpretation  of 
classes,  arising  respectiyely  out  of  contract*  statutes,  and  the  two  sets  of  rules,  there- 
common  law,  or  statute.    Those  which  are  fore,  could  not  well  be  united  in  one  chain 
imposed  by  the  common  law  explain  them-  ter":  Commissioners'  note, 
aelyes,  their  interpretation  being  a  part  of 

CHAPTEE  II. 

JOINT  OB  SBVEBAL  OBLIGATIONS. 

Sec.  1430.    Obligations,  joint  or  aeyeral,  etc. 

Sec.  1431.    When  joint. 

Sec  1432.    Contribution  between  joint  parties. 

1430.  Obligations,  joint  or  severaly  etc. 

Sec.  1430.  An  obligation  imposed  upon  several  persons,  or  a  right  created 
in  favor  of  several  persons^  may  be: 

1.  Joint; 

2.  Several;  or, 

3.  Joint  and  several. 

1431.  When  joint. 

Sec.  1431.  An  obligation  imposed  upon  several  persons,  or  a  right  created 
in  favor  of  several  persons,  is  presumed  to  be  joint,  and  not  several,  except  in 
the  special  cases  mentioned  in  the  title  on  the  interpretation  of  contracts.  This 
presumption,  in  the  case  of  a  right,  can  be  overcome  only  by  express  words  to 
the  contrary. 

PromiBO  united  In  by  several,  all  of         Belation  of  agency  between  joint  obli- 

whom  receive  some  benefit,  is  preaumed  to  gore:  See  65  Am.  St.  Rep.  683-692,  note, 
be  joint  and  several:  See  sec.  1€59,  post.  Promise  in  the  singiUar,  but  executed 

Joint  obligors,    contract    of,  terminated  by  several,  is  presumed  to  be  joint  and  sep- 

by  death:  See  22  Am.  St.  Rep.  814,  815,  note,  eral:  Sec.  1660,  post. 
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When  a  vendor  assumes  to  convey  land 
of  which  he  represents  himself  the  owner, 
but  6t  which  he  has  no  title  aiid  receives  a 
deposit  of  the  purchase  money  for  the  joint 
benefit  of  himself  and  another  person  for 
whom  he  acted  as  agent,  and  who  received 
a  share  of  the  deposit,  both  are  jointly  liable 
as  principals  in  an  action  to  recover  back 
the  deposit,  and  it  is  immaterial  that  plain- 
tiff did  not  know  of  the  connection  of  the 
other  person  with  the  transaction  at  the 
time  the  contract  was  made.    A  complaint 


against  such  persons  jointly  to  recover  the 
money  is  not  demurrable  for  misjoinder  of 
causes  of  action  or  of  parties  defendant: 
Dashaway  Assn.  v.  Rogers,  79  Cal.  211. 

This  provision  has  reference  merely  to 
the  relation  between  the  parties  in  whose 
favor  the  right  is  created  and  the  patty 
against  whom  it  is  created;  it  does  not  de 
termine  the  interest  of  the  parties  in  whose 
favor  the  right  exists  as  between  them- 
selves: Denigan  v.  San  Francisco  Sav. 
Union,  127  Cal.  142;  78  Am.  St.  Rep.  35. 


1432.  Contribution  between  joint  parties. 

Sec.  1432.  A  party  to  a  joint  or  joint  and  several  obligation,  who  satisfies 
more  than  his  share  of  the  claim  against  all,  may  require  a  proportionate  con- 
tribution from  all  the  parties  joined  with  him. 


Contribution  between  sureties:  See  sec. 
2848,  post.  The  doctrine  of  contribution  ap- 
plies equally  between  those  who  are  origin- 
ally bound  as  it  does  between  cosureties: 
Chipman  v.  Merrill,  20  Cal.  130.  Contribu- 
tion between  joint  principals:  See  the  note 
to  Henderson  v.  McDufifee,  20  Am.  Dec.  557; 
70  Am.  St.  Rep.  462-454,  note.  A  party  must 
satisfy  the  obligation,  and  must  establish 
a  claim  against  his  joint  obligor  before  the 
latter's  liability  is  fixed:  Bell  v.  Walsh,  7 
Cal.  84.  In  actions  for  contribution,  the 
statute  of  limitations  begins  to  run  from  the 


payment  of  the  debt:  Sherwood  v.  Dunbar, 
6  Cal.  53. 

Holders  of  encumbered  land,  contriba- 
tion  among:  See  13  Am.  Dec.  695,  696,  note; 
16  Am.  Dec.  141-143.  note. 

Joint  debtors,  one  being  insolvent,  con- 
tribution among:  See  20  Am.  Dec  559-562, 
note. 

Statute  of  limitations,  liability  of  debtor 
for  contribution  when  original  obligation 
barred  as  to  him  by:  See  60  Am.  St.  Rep. 
201-210,  note. 


CHAPTEK  III. 


CONDITIONAL  OBLIGATIONS. 

Sec.  1434.  Obligation,  when  conditional. 

Sec.  1435.  Conditions,  kinds  of. 

Sec.  1436.  Conditions  precedent. 

Sec.  1487.  Conditions  concurrent. 

Sec.  1438.  Conditions  subsequent. 

Sec.  1439.  Performance,  etc,  of  conditions,  when  essential. 

Sec.  1440.  When  performance,  etc.,  excused. 

Sec.  1441.  Impossible  or  unlawful  conditions  void. 

Sec.  1442.  Conditions  involving  forfeiture,  how  construed. 

1434.  Obligation,  when  conditional. 

Sec.  1431.    An  obligation  is  conditional  when  the  rights  or  duties  of  any 
party  thereto  depend  upon  the  occurrence  of  an  uncertain  event. 

V.  Madan,  2  Johns.  145;  see  Tipton  v.  Feit- 
ner,  20  N.  Y.  423;  Grant  v.  Johnson,  5  N. 
y.  247;  Glaholm  v.  Hays,  2  Man.  &  G.  266. 
And  these  cases  cited  give  instances  of  con- 
ditions when  precedent  and  when  subse- 
quent: See  note  to  sec.  1442,  post":  Commit* 
sioners'  note. 


i*i 


'Whether  a  contract  Is  conditional  or 
sot  is  to  be  determined  by  the  rules  of  inter- 
pretation hereafter  given.  The  intention  of 
the  parties,  as  gathered  from  the  whole  con- 
tract, is  superior  to  all  technical  rules: 
Parmelee  v.  Oswego  etc.  R.  R.  Co..  6  N.  Y. 
74;  Selden  v.  Pringle,  17  Barb.  458;  Barruso 


1435.  Conditions,  kinds  of. 

Sec.  1435.     Conditions  may  be  precedent,  concurrent,  or  subsequent. 

Conditions  of  ownership:  See  sees.  707,         Conditional    legacies:    See    ante, 
708,  ante.  1345,  1346. 
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Conditions  precedent:  See  next  section.  Conditions  subsequent:    See    sec.  143S, 

Conditions  concurrent:    See    sec.  1437,      infra. 
Ijjj^ij^  See  1  Wharton  on    Contracts,  c.  17,  sec 

645  et  seq.,  where  the  subject  is  treated. 

1436.  Conditions  precedent. 

Sec.  1436.  A  condition  precedent  is  one  which  is  to  be  performed  before 
some  right  dependent  thereon  accrues,  or  some  act  dependent  thereon  is  per- 
formed. 

See  sees.  707.  708.  ante. 

Examples  of  conditions  precedent.— An 
offer  to  perform  seryices  provided  the  other 
complies  with  certain  conditions:  North- 
am  ▼.  Gordon,  46  Cal.  582;  a  resolve  of  the 
directors  of  a  mining  corporation  to  sell  the 
mine  if  the  proposed  vendees  will  pay  at  a 
time  fixed  a  certain  sum:  Goidou  v.  Swan. 
43  Cal.  505.  Making  the  payment  of  a 
promissory  note  dependent  npon  the  profits 
of  the  maker's  mines:  Wolf  v.  Marsh,  54  Cal. 
228;  promise  by  contractors  to  pay  employ- 
ees only  where  the  latter  cannot  after  due 
diligence  collect  the  money  from  the  own- 
ers: Bachman  v.  Meyer.  49  Cal.  220;  build- 
er's agreement  to  pay  employees  on  the  sale 

1437.  Conditions  concurrent. 

Sec.  1437.  Conditions  concurrent  are  those  which  are  mutually  dependent, 
and  are  to  be  performed  at  the  same  time. 

performance  on  his  part:  Euglander  v.  Rog- 
ers. 41  Cal.  420;  Bohall  v.Diller,  41  Cal.  Su2; 
KeUy  V.  Mack,  45  Cal.  803;  Dennis  v.  Stras9- 
burger.  89  Cal.  583;  Eastou  v.  Montgomery, 
90  Cal.  307;  25  Am.  St.  Kep.  123;  Peckham 
V.  Stewart,  97  Cal.  147;  Benson  v.  Shotwell. 
87  Cal.  40.  See,  however,  Donovan  v.  Jud- 
son,  81  Cal.  334,  where  the  covenant  to  pay 
pnrchase  money  was  held  to  be  independent. 
The  intention  of  the  parties  to  make  the 
covenants  dependent  or  not  is,  if  possible, 
to  be  ascertained  from  their  written  agree- 
ment: Donovan  v.  Judson,  81  Cal.  334. 


of  the  vessel  built:  Williston  v.  Perkins,  51 
Cal.  554. 

Courts  are  disinclined  to  construe  the  stip- 
ulations in  a  contract  to  do  certain  things 
within  a  given  time,  in  consideration  of  the 
payment  of  money  by  the  other,  as  condi- 
tions precedent,  unless  compelled  to  do  so 
by  the  express  language  of  the  contract: 
Front  St.  etc.  Ry.  Co.  v.  Butler,  50  Cal.  574. 
See.  also.  Deacon  v.  Blodget,  111  Cal.  416. 

Strict  performance  essential  to  recov- 
ery on  condition  precedent:  See  62  Am.  Dec. 
54,  55,  note. 

Impossibility  of  performance  of  condi- 
tion: See  70  Am.  St.  Rep.  829-837,  note. 

Unlawful  condition  precedent:  See  sec. 
709.  ante. 


Ck>ncnrrent  conditions.~Payment  by  a 
third  person,  on  condition  of  the  release  of 
the  debtor,  are  concurrent  conditions:  Stock- 
ton Sav.  etc.  Soc.  v.  Hildieth,  53  Cal.  723. 
Where  promises  are  dependent,  neither  * 
party  can  maintain  an  action  without  show- 
ing performance  or  an  offer  to  perform:  Os- 
borne V.  Elliott,  1  Cal.  337;  payment  on  de- 
livery: Fruit  V.  Phelps,  4  Cal.  282;  Beau- 
champ  V.  Archer,  58  Cal.  431;  41  Am.  Rep. 
206.  The  obligations  of  the  parties  to  an 
agreement  for  the  sale  of  lands  are  mutual 
and  dependent,  and  neither  party  can  put 
the  other  in  default  except  by  tendering  a 


1438.  Conditions  subsequent. 

Sec.  1438.  A  condition  subsequent  is  one  reterring  to  a  future  event,  upon 
the  happening  of  which  the  obligation  becomes  no  longer  binding  upon  the 
other  party,  if  he  chooses  to  avail  himself  of  the  condition. 

conditions  subsequent  in  deed:  See  57  Am. 


Conditions  subsequent.— Sale  of  land  to 
become  void  on  the  nonconfirmation  of  the 
grant  to  the  vendor:  Frisriiiie  v.  Moore,  51  Cal. 
516;  signing  composition  agreement  on  con- 
dition: Magee  v.  Kast,  49  Cal.  141;  see  ante, 
sees.  707,  708.    What    are,  and  validity  of 


Rep.  63-68,  note.  When  may  be  avoided, 
and  at  whose  instance:  See  44  Am.  Dec. 
743-759,  note. 

Conditions    subsequent,     what    words 
create:  See  note,  79  Am.  St.  Rep.  747-769. 


1439.  Ferformance,  etc.,  of  conditions,  when  essential. 

Sec.  1439.  Before  any  party  to  an  obligation  can  require  another  party  to 
perform  any  act  under  it,  he  must  fulfill  all  conditions  precedent  thereto  im- 
posed upon  himself;  and  must  be  able  and  offer  to  fulfill  all  conditions  concur- 
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rent  so  imposed  upon  him  on  the  like  fulfillment  by  the  other  party,  except  as 
provided  by  the  next  section. 

man,  2  Cal.  138;  66  Am.  Dec.  322.  He 
must  uot  only  be  able  to  perform,  but  mast 
tender  performance:  Hanson  t.  Slayen,  96 
Cal.  377.  This  applies  to  an  agreement  for 
sale  of  personal  property:  Hanson  t.  Sla- 
veu,  98  Cal.  377.  When  one  party  offers  to 
fultir  his  part  in  a  concurrent  obligation 
and  the  other  refuses  or  neglects  to  perform 
his  partp  he  who  is  ready  and  oEers  has  fnl- 
filled  his  engagement,  and  may  maintain  an 
action  for  the  default  of  the  other,  eyen  if 
it  is  not  certain  which  is  obliged  to  do  the 
firat  act:  Piatt  on  Covenants,  71.  And  gen- 
erally as  to  the  performance  of  conditions 
precedent,  and  what  they  are,  see  Dudley 
V.  Thomas.  23  Cal.  365;  Middleton  v.  Bal- 
liugall,  1  Cal.  446;  Brannan  t.  Mesick,  10 
Cal,  95;  Cayton  v.  Walker,  10  Cal.  450; 
Mesick  v.  Sunderland,  6  Cal.  297;  Kinkead 
V.  Shreve.  17  Cal.  275;  Smith  v.  Compton, 
6  Cal.  24;  Rogers  v.  Cody,  8  Cal.  324;  Bens- 
ley  V.  Atwill,  12  Cal.  231;  Gibbons  v.  Scott, 
15  Cal.  284;  Palmer  v.  Vance,  13  Cal.  553; 
Folsom  V.  Bartlett.  2  Cal.  163;  Vance  v. 
Dingley,  14  Cal.  53.  Concurrent  and  de- 
pendent conditions:  See  Smith  y.  B.  &  H. 
R.  R.,  6  Allen,  262. 


Condition  precedent  must  be  performed 
before  the  party  bound  to  fulfill  it  can  de- 
mand performance  by  the  other:  See  cita- 
tions aboye  under  sec.  1430;  Corman  y. 
Conant,  10  Cal.  264;  Brannan  y.  Mesick,  10 
CaL  95;  Dermott  y.  Jones,  2  Wall.  1;  Super- 
intendent etc.  y.  Bennett,  27  N.  J.  L.  513; 
72  Am.  Dec.  373;  Collins  y.  Delaporte,  115 
Mass.  159;  Willard  y.  Morse,  32  Pa.  St.  506; 
Durland  y.  Pitcaim,  51  Ind.  426;  Husted  y. 
Craig,  36  N.  Y.  221;  Fredenburg  y.  Turner, 
37  Mich.  402. 

Pleading  of  performance:  See  Code  Ciy. 
Proc,  sec.  457. 

Prevention  of  performance  is  equiya- 
lent  to  performance  by  the  other:  Wolf  y. 
Marsh,  54  Cal.  228;  see  post,  sec.  1511  et 
eeq. 

Performance  of  concurrent  conditions. 
One  party  seeking  to  charge  the  other  must 
be  able  and  offer  to  fulfill  all  concurrent 
conditions:  See  Ernst  y.  Cummings,  55  Cal. 
179;  Barron  y.  Prink,  30  Cal.  486;  Osborne 
V.  Elliott,  1  Cal.  337;  People  y.  Jackson,  21 
Cal.  682;  Beecher  y.  Couradt,  13  N.  Y.  106; 
Oi  Am.  Dec.  535;  Dunham  y.  Pettee.  8  N.  Y. 
508;  Lester  y.  Jewett,ll  N.  Y.453;  Redding- 
ton  y.  Chase,  34  Cal.  666;  Salmon  y.  Hoff- 


1440.  When  performance,  etc.,  excused. 

Sec.  1440.  If  a  party  to  an  obligation  gives  notice  to  another,  before  the 
latter  is  in  default,  that  he  will  not  perform  the  same  upon  his  part,  and  does 
not  retract  such  notice  before  the  time  at  which  performance  upon  his  part  is 
due,  such  other  party  is  entitled  to  enforce  the  obligation  without  previously 
performing  or  offering  to  perform  any  conditions  upon  his  part  in  favor  of  the 
former  party. 


Befusal  by  one  party  to  perform,  when 
not  retracted  before  the  time  for  perform- 
ance, excuses  performance  by  the  other: 
Bunge  y.  Koop,  48  N.  Y.  225;  8  Am.  Rep. 
546;  Ruffkin  y.  Baird,  73  N.  C.  283;  Sullings 
v. Goodyear  Dental  Co.. 36  Mich.  313;  Haiues 
v.  Tucker,  50  N.  H.  307,  312;  Remy  y.  Olds, 
88  Cal.  587  (the  other  party  may  sue  at 
once  upon  notice  of  repudiation). 

The  act  relied  upon  as  -e  waiver  of  per- 
formance must  be  the  proximate  cause  of 
the  plaintifiTs  failure  to  perform:  Brooklyn 
Life  Ins.  Co.  y.  Bledsoe,  52  Ala.  538;  and 
see  Coffin  v.  Reynolds,  21  Minn.  456;  Sim- 
mons V.  Green,  35  Ohio  St.  104;  Hanson  v. 
Slaven,  98  Cal.  377. 

Befusal  to  accept  performance  before 
the  time  to  perform  is  equivalent  to  an  of- 
fer of  performance  and  refusal:  Sec.  lol5, 
post. 

A  complaint,  in  an  action  to  recover  pur- 
chase money  paid  under  a  contract  for  the 
purchase  of  laud,  need  not  allege  a  tender 
of  the  residue  of  the  purchase  money,  and 
a  demand  for  a  deed,  if  it  shows  a  sufficient 


excuse  for  the  omission.  A  denial  of  the 
right  of  the  plaintiff  to  purchase  under  the 
contract,  with  intent  to  rescind  the  contract, 
is  sufficient  excuse  that  a  tender  of  the  biV- 
ance  of  the  purchase  money  and  a  demand 
for  the  deed  would  have  been  of  no  avail* 
and  entitles  the  plaintiff  to  the  relief  sought, 
as  against  a  general  demurrer:  Merrill  v. 
Merrill,  95  Cal.  3d4.  Where  it  appears  from 
the  defendant*8  act,  in  expressly  repudiation 
a  contract  for  a  sale  of  land,  that  a  demand 
upon  th^m  for  a  deed  would  have  been  re- 
fused, the  defendants  cannot  abject  that  no 
such  demand  was  made  by  the  plaintiff  be- 
fore suit  for  breach  of  the  contract:  Remy 
v.  Olds,  88  Cal.  537.  A  purchaser  under  an 
executory  contract  for  the  sale  and  purchase 
of  land  is  not  entitled,  after  his  default  in 
the  payment  of  installments  of  the  purchase 
price  due,  to  recover  back  the  money  paid 
thereon,  merely  because  his  vendors,  have 
conveyed  the  land  to  a  third  party:  Joyce  v. 
Shafer,  07  Cal.  336.  See  Shively  v.  Senu- 
Tropic  Land  etc.  Co.«  90  Cal.  259. 
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§§  1441-1449 


1441.  Impostible  or  unlawful  conditions  void. 

Sec.  1441.  A  condition  in  a  contract,  the  fulfillment  of  which  is  impossible 
or  unlawful  within  the  meaning  of  the  article  on  the  object  of  contracts,  or 
which  is  repugnant  to  the  nature  of  the  interest  created  by  the  contract,  is  void. 


Object  of  contracts:  See  sec.  1595  et  seq., 
post. 

Unlawful  conditions:  See  sec.  709  et 
Bcq.,  ante. 

Oonditions.when  impossible,  within  the 
meaning  of  above  Bection:  See  sec.  1595 
•et  aeq.,  post.  The  destmction  of  that  upon 
the  contiuned  exifltence  of  which  the  per- 
formance of  the  condition  depends  excuses 
nonperformance.  Thus,  where  one  agreed 
to  pay  a  sum  of  money  conditioned  upon 
certain  mines  yielding  to  the  promisor  a 
profit,  the  promisor  sold  the    mines,  thus 


rendering  the  performance  of  the  condition 
precedent  impossible.  The  obligation  to  pay 
thereby  became  absolute:  Wolf  ▼.  Marsh,  54 
Cal.  228;  so,  Booth  v.  Spuyten  Duyvil  Co., 
60  N.  Y.  487,  491;  Whitaker  v.  Hawley,  25 
Kan.  674,  686;  37  Am.  Rep.  277;  Price  v. 
Pepper,  13  Bush.  42;  Walker  v.  Tucker,  70 
111.  527,  543,  Leopold  v.  Salkey,  89  111.  412, 
419;  31  Am.  Rep.  93;  Wells  v.  Calnan,  107 
Mass.  514;  9  Am.  Bep.  65.  Conditions  an- 
nexed to  deed,  impossibility  of  performance 
of:  See  70  Am.  St  Rep.  882,  833,  note. 


1442.  Conditions  involving  forfeiture,  how  construed. 

Sec.  1442.    A  condition  inyolving  a  forfeiture  must  be  strictly  interpreted 
against  the  party  for  whose  benefit  it  is  created.  . 


Forf eiture. — Conditions  providing  for  for- 
feitare  of  an  estate  are  construed  strictly 
against  the  forfeiture:  Behlow  t.  Southern 
Pac  R.  R.  Co.,  130  Cal.  16. 

See  CuUen  t.  Sprigg,  88  Cal.  56;  Sauer  t. 
Meyer,  87  Cal.  34;  Cleary  v.  Folger,  84  Cal. 
•316;  18  Am.  St.  Rep.  187;  Raudol  y.  Scott, 
110  Cal.  690  (coTenant  by  lessees  not  to  as- 
sign the  lease  presumed  to  mean  that  the 
lease  should  not  be  assigned  by  the  joint 
jict  of  the  lessees). 

Wl&en  time  is  not  of  the  essence  of  a  con- 
tract of  sale,  mere  failure  to  make  paynoent 
at  maturity  does  not  ipso  facto  make  the 
agreement  void,  and  an  option  to  aroid  it 
and  forfeit  the  payment  made  must  be  ex- 
pressed by  proper  notice  after  demand  and 


refusal  to  make  the  required  payment:  Al- 
exander y.  Jackson,  92  Cal.  514;  27  Am.  St. 
Rep.  158.  The  provision  in  a  contract  of 
sale,  for  a  forfeiture  at  the  maturing  of  the 
time  fixed  for  payment,  is  waived  by  the 
execution  of  a  deed  under  the  contract:  A1-. 
exander  v.  Jackson,  92  Cal.  514.  The  fail- 
ure of  the  vendee  under  a  contract  for  the 
sale  of  land  to  pay  the  purchase  price  with- 
in the  time  stipulated,  or  to  perform  other 
conditions  of  the  contract,  is  no  ground  for 
decree  in  equity  declaring  a  forfeiture  of 
his  rights.  A  court  of  equity  will  never  en- 
force a  penalty  or  forfeiture:  McCormick  v. 
Rossi,  70  Cal.  474. 

Belief    in  equity    against    forfeiture: 
See  post,  sec  3275. 


CHAPTER  IV. 

ALTERNATIVB    OBLIGATIONS. 

Sec  1448.  ^ho  has  the  right  of  selection. 

Sec.  1449.  Right  of  selection,  how  lost. 

Sec  1450.  Alternatives  indivisible. 

Sec  1451.  Nullity  of  one  of  alternative  obligations. 

1448.  Who  has  the  right  of  selection. 

Sec.  1448.     If  an  obligation  requires  the  performance  of  one  of  two  acts,  in 

the  alternative,  the  party  required  to  perform  has  the  right  of  selection,  unless 

it  is  otherwise  provided  by  the  terms  of  the  obligation. 

Alternative  obligationB:  See  2  Wharton  on  Contracts,  619;  Dittrich  v.  Gobey,  119 
*Cal.  599. 

1449.  Bight  of  selection,  how  lost. 

Sec.  1449.  If  the  party  having  the  right  of  selection  between  alternative  acts 
•does  not  give  notice  of  his  selection  to  the  other  party  within  the  time,  if  any, 
^ed  by  the  obligation  for  that  purpose,  or  if  none  is  so  fixed  before  the  time 
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at  which  the  obligation  ought  to  be  performed,  the  right  of  selection  passes  ta 
the .  other  party. 

See,  also.  Rewrick  v.  Goldstone,  48  Cal.  564,  where  a  party  lost  hla  election  bj  not 
exercising  it  on  the  day  named. 

1450.  Alternatives  indivisible. 

Sec.  1450.  The  party  having  the  right  of  selection  between  alternative  ads 
must  select  one  of  them  in  its  entirety^  and  cannot  select  part  of  one  and  part 
of  another  without  the  consent  of  the  other  party. 

See  Wakeham  y.  Barker,  82  Cal.  40. 

■ 

1451.  Nullity  of  one  of  alternative  obligations. 

Sec.  1451.  If  one  of  the  alternative  acts  required  by  an  obligation  is  such  as 
the  law  will  not  enforce,  or  becomes  unlawful,  or  impossible  of  performance^ 
the  obligation  is  to  be  interpreted  as  though  the  other  stood  alone. 


TITLE  III. 

TRANSFER  OF  OBLIGATIONS. 

Sec.  1467.  burden  of  oblig^atiou  not  transferable. 

Sec.  1458.  Rights  arising  out  of  obligation  transferable. 

Sec.  1459.  Non-negotiable  instruments  may  be  transferred. 

Sec.  1460.  CoTei^ants  running  with  land,  what 

Sec.  1461.  What  covenants  run  with  land. 

Sec.  1462.  Same. 

Sec.  1463.  Same. 

Sec.  1464.  What  covenants  run  with  land  when  assigns  are  named. 

Sec.  1465,  Who  are  bound  by  covenants. 

Sec.  1406.  Who  are  not. 

Sec.  1467.  Apportionment  of  covenants. 

Sec.  1468.  Covenants  between  owners  of  two  parcels  run  with  both. 

« 

1457.  Burden  of  obligation  not  transferable. 

Sec.  1457.  The  burden  of  an  obligation  may  be  transferred  with  the  consent 
of  the  party  entitled  to  its  benefit,  but  not  otherwise,  except  as  proyided  by 
section  fourteen  hundred  and  sixty-six. 


Transferring  the  burden  of  obligation. 
"This  is  as  true  of  covenants  running  with 
the  land  as  of  any  other  obligations.  The 
original  covenantor  remains  liable  to  the 
covenantee,  notwithstanding  that  the  laud 
passes  into  other  hands:  House  v.  Burr,  24 
Barb.  525;  Damb  v.  Hoffman,  3  E.  D.  Smith, 
361;  Port  v.  Jackson,  17  Johns.  23©,  4T9; 
Jackson  v.  Browuson,  7  Johns.  227;  5  Am. 
Dec.  258.  So  where  one  has  agreed  to  per- 
form a  service,  he  cannot  compel  the  other 
party  to  accept  the  service  from  a  third 
person,  and  to  release  him  therefrom:  Rob- 
son  V.  Drummoud,  2  Bam.  &.  Adol.  303.  It 
is  not  meant  by  this  section  to  imply  that  a 
third  person  cannot  assume  the  obligations 
of  a  contract  between  other  parties,  but 
only  that  he  cannot  relieve  a  party  thereto 


from  his  obligations  without  the  consent  of 
the  creditor":  Code  commissioners'  note. 
See  this  last  sentence  of  the  commitsioo- 
ers'  note  approved  in  Anderson  t.  I>b  Uri- 
oste,  96  Cal.  404. 

This  section  does  not  forbid  the  assomp- 
tiou  by  a  third  person  of  the  obligation  of 
a  contract  between  other  parties,  but  mere- 
ly forbids  the  relieving  of  a  party  thereto 
from  his  obligations  without  the  consent  of 
the  creditor:  Anderson  v.  De  Urioste,  96 
Cal.  404;  Cutting  Packing  Co.  v.  Packen' 
Exchange.  86  Cal.  574;  21  Am.  St.  Rep.  03 
(assignor  becomes  surety  for  performance  of 
assignee's  obligation;  and  the  assignee  im- 
pliedly contracts  with  assignor  to  perfono 
the  contract  according  to  its  terms). 
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Title  ni.] 


Transfer  of  Obligations. 


§§  1458-1460 


1458.  Bights  arising  out  of  obligation  transferable. 

See.  1458.  A  right  arising  out  of  an  obligation  is  the  property  of  the  person 
to  whom  it  is  due^  and  may  be  transferred  as  such. 

See  La  Roe  y.  Groezinger,  84  Oal.  283;  See  the  able  discnssioD  of  the  assiguabil- 

18  Am.  St.  Rep.  179.  ity  of  contracts  in  La  Rue  v.  Groezinger,  84 

Assignment  of  things  in  action:    See  Cal.  261;  18  Am.  St.  Rep.  179. 
sees.  953,  904,  ante. 

1459.  Hon-negotiable  instruments  may  be  transferred. 

Sec.  1459.  A  non-negotiable  written  contract  for  the  payment  of  money  or 
personal  property  may  be  transferred  by  indorsement,  in  like  manner  with  nego- 
tiable instruments.  Such  indorsement  shall  transfer  all  the  rights  of  the  as- 
signor under  the  instrument  to  the  assignee,  subject  to  all  equities  and  defenses 
existing  in  favor  of  the  maker  at  the  time  of  the  indorsement. 


Hes^otiable  instruments,  what  are:  See 
sec.  3087  et  seq.,  poet. 

Non-negotiable  instruments  are  assign- 
able by  indorsement  In  Uke  manner  with 
negotiable  instrnments:  Lucas  v.  Pico,  55 
Cal.  126;  but  snbject  to  all  equities  and  de- 
feuses  existing  in  favor  of  the  maker  at  the 
time  of  the  indorsement:  Lucas  y.  Pico,  55 
Cal.  126;  Brown  y.  Witts,  57  Cal.  304;  Code 
Ciy.  Proc,  sec.  368.  See,  also,  National 
Bank  of  D.  0.  Mills  v.  Herold,  74  Cal.  603; 
6  Am.  St.  Rep.  476  (warrant  of  the  control- 
ler); Cutting  Packing  Co.  y.  Packers'  Ex- 
change, 86  Cal.  574;  21  Am.  St.  Rep.  63 
(contract  of  purchase  and  sale).  The  as- 
signee of  a  non-negotiable  instrument  iu- 
dorsed  in  blank  may  fill  up  the  blank  in  fa- 
vor of  himself:  Lucas  v.  Pico,  55  Cal.  126; 
Poorman  v.  Mills  &  Co.,  35  Cal.  118;  95 
Am.  Dec.  90;  Bouche  v.  Louttie,  104*  Cal. 
230;  or  before  notice  of  the  assignment  of 
the  note  by  payee:  St.  Louis  Nat.  Bank  v. 
Gkiy,  101  Cal.  286.*  Indorsement  in  blank 
by  payee  of  non-negotiable  note  does  not 
make  him  liable,  as  an  indorser,  to  indorsee 
of  his  indorsee:  Kendall  v.  Parker,  103  Cal. 
319;  42  Am.  St.  Rep.  117;  but  it  is  stated 
in  Haber  v.  Brown,  101  Cal.  445,  that  as 
between   the  payee  and   his  immediate   in- 


dorsee the  indorsement  ordinarily  creates 
the  same  liabilities  and  obligations  as  the 
indorsement  of  a  negotiable  note;  and  see 
as  to  effect  of  indorsement  of  non-negotiable 
paper  by  way  of  pledge  (also  as  to  effect 
of  transfer  of  same  by  pledgee),  Haber  v. 
Brown,  101  Cal.  445;  Chase  y.  Whitemore, 
68  Cal.  545.  One  who  writes  his  name  on 
back  of  a  non-negotiable  note  to  give  it 
credit  is  a  guarantor,  and  is  liable  prima 
fade  for*  its  payment  on  default  of  the  prin- 
cipal, without  previous  demand:  First  Nat. 
Bank  of  San  Diego  v.  Babcock,  94  Cal.  96; 
28  Am.  St.  Rep.  94.  But  see  Haber  y.  Brown, 
101  Cal.  445.  A  third  person  who  writes 
his  name  on  back  of  non-negotiable  note 
either  before  or  after  deliyery,  becomes 
a  guarantor:  Rogers  v.  Schulenbur^,  111 
Cal.  281.  See  as  to  effect  of  con- 
ditional indorsement  after  maturity  of 
non-negotiable  note,  Beer  v.  (Tliftou,  111 
Cal.  51.  As  to  liability  of  a  guarantor,  see 
sec.  2807,  post.  The  assignee  of  a  thing  in 
action  takes  it  subject  only  to  equities  in 
favor  of  the  debtor— not  to  latent  equities 
in  fayor  of  third  persons,  of  which  he  has 
no  notice:  First  Nat.  Bank  v.  Perns  Irr. 
Dist,  107  Cal.  55,  62. 


1460.  Covenants  mnning  with  land,  what. 

Sec,  1460.  Certain  covenants,  contained  in  grants  of  estates  in  real  property, 
are  appurtenant  to  such  estates,  and  pass  with  them,  so  as  to  bind  the  assigns 
of  the  covenantor  and  to  vest  in  the  assigns  of  the  covenantee,  in  the  same  man- 
ner  as  if  they  had  personally  entered  into  them.  Such  covenants  are  said  to 
run  with  the  land. 


Implied  covenants:  See  ante,  sec.  1113. 
Covenants,    distinction   between   real 
and  personal:    See   4T  Am.  Dec.  560-577, 

note. 

CoTenants,  restricting  use  of  real  prop- 
erty: See  21  Am.  St.  Rep.  484-508,  note. 

Covenants  mnning  with  land:  See  the 
succeeding  sections  of  this  title,  especially 
sees.  1462,  1464,  and  notes. 

Correnants  that  the  grantor  has  not  sold  or 
encumbered  the  land  are  personal,  and  do 
not  run  with  the  land:  Lawrence  v.  Mont- 
gomery, 37  Cal.  183;  Woodward  v.  Brown, 
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110  Cal.  283,  294;  63  Am.  St.  Rep.  106.  So, 
also,  a  coTenant  as  to  the  quantity  of  land 
in  the  tract  conveyed:  Salmon  y.  Vallejo, 
41  Cal.  481.  A  covenant  that  if  the  grantee 
should  ever  sell  any  of  the  laud  conveyed 
it  should  be  sold  to  the  grantor  at  a  stipu- 
lated price  is  personal:  Maynard  y.  Pol- 
hemus,  74  Cal.  141.  A  covenant  contained 
in  a  contract  to  convey  a  right  of  way  to 
a  railroad,  by  which  the  railroad  agreed  to 
operate  its  road,  is  a  personal  one,  and  not 
for  the  direct  benefit  of  the  estate  granted: 
Lyford  v.  North  Pacific  Coast  R.  R.  Co.,  92 


§§  1461-1464 
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Cal.  93.  At  common  law,  and  under  the 
Civil  Code,  sections  1400-1466,  a  covenant 
cannot  be  made  to  run  with  the  laud  unless 
made  in  connection  with,  and  as  part  of, 
the  conveyance  or  transfer  of  the  land  it- 
self; and,  upon  the  sale  of  a  water  right 
for  the  purpose  of  irrigating  laud,  a  cove- 
nant that  the  price  thereof  shall  be  paid 
in  annual  installments,  and  that  the  agree- 
ment and  covenant  to  pay  the  same  shall 
run  with  and  bind  the  laud,  does  not  con- 


stitute a  covenant  runuiug  with  the  land 
which  can  impose  a  personal  liability  upon 
a  purchaser  of  the  laud;  but  it  binds  the 
land  so  as  to  create  a  lien  thereupon  for  the 
price  of  the  water  right  which  caa  be  en- 
forced by  foreclosure  thereof  against  a  pu^ 
chaser  with  record  notice  of  the  agreement 
though  no  personal  judgment  can  be  prop- 
erly rendered  against  such  purchaser:  Fres- 
no Canal  etc.  Co.  v.  Dunbar,  80  Cal.  530. 
See,  also,  Liseuby  y.  Newton,  120  Cal  57L 


1461.  What  coyenants  run  with  land. 

Sec.  1461.  The  only  covenants  which  run  with  the  land  are  those  specified 
in  this  title,  and  those  which  are  incidental  thereto. 

1462.  Same. 

Sec.  1462.  Every  covenant  contained  in  a  grant  of  an  estate  in  real  properiy, 
which  iS'Hiade  for  the  direct  benefit  of  the  property,  or  some  part  of  it  then  in 
existence^  runs  with  the  land. 


Winfield  v.  Henning,  21  N.  J.  Eq.  188; 
and  see  Tyler  on  Landlord  and  Tenant,  sec 
260  et  seq.,  and  sec.  414  et  seq.;  1  Wash- 
bum  on  Real  Property,  sec.  326  et  seq.; 
1  Smith's  Leading  Cases,  139,  note  to  Spen- 
cer's Case.  See,  also,  the  discussioD  of  the 
principles  involved,  in  Xormau  v.  Wells,  17 
Wend.  195. 

GoTenants  running  with  the  land:  See 
53  Am.  St.  Rep.  118,  note. 

Covenant  of  seisin,  when  runs  with  Und: 
See  57  Am.  Rep.  443,  444,  note. 

Effect  of  tranfers  generally:  See  ante, 
sec.  1083  et  seq. 


Covenants  running  with  land  are,  in 
general,  those  which  are  made  for  the  direct 
benefit  of  the  land,  or  of  some  part  of  it:  See 
Lafifan  v.  Naglee,  9  Cal.  662;  70  Am.  Dec. 
678;  thus,  covenants  for  the  addition  of 
eome  new  thing  to  the  land;  See  sec.  1464; 
to  maintain  fences:  Brousou  v.  CoflSn,  108 
Mass.  175;  11  Am.  Rep.  335;  Easter  v.  Little 
Miami  R.  R.  Co..  14  Ohio  St.  48;  not  to 
carry  on  a  particular  trade:  See  St.  An- 
drew's Church's  Appeal,  67  Pa.  St.  512;  Bar- 
ron V.  Richard,  8  Paige,  351;  35  Am. 
Dec.  713;  S.  C,  3  Edw.  Ch.  96:  that 
honseR  ou  adjacent  lots  owned  by  grantor 
should   be   built   in   a   particular    manner: 

1463.  Same. 

Sec.  1463.  The  last  section  includes  covenants  "of  warranty/'  "for  quiet 
enjoyment,"  or  for  further  assurance  on  the  part  of  a  grantor,  and  coyenimts 
for  the  payment  of  rent,  or  of  taxes  or  assessments  upon  the  land,  on  the  part 
of  a  grantee. 

rent;  Van  Rensselaer  v.  Denison,  35  N.  Y. 
393;  Van  Rensselaer  v.  Smith,  27  Barb.  1(H: 
Worthington  v.  Hewes,  19  Ohio  St.  66;  to 
pay  taxes  or  assessments  on  land:  Post  t. 
Kearney,  2  N.  Y.  394;  51  Am.  Dec.  306; 
Salisbury  v.  Shirley,  66  CaL  223;  Ellis  v. 
Brady,  75  Cal.  234. 

Covenants  for  quiet  enjoyment:  See  53 
Am.  St.  Rep.  113-120,  note.  Breach  of  cove- 
nant of  warranty,  what  is:  See  14  Am.  Dec. 
53,  54,  note. 

Damages  for  the  breach  of  the  aboi« 
covenants:  See  sec.  3301,  post. 

Letter  of  real  property  to  secure  qnict 
possession  of  the  hirer:  See  sec.  1927,  post 


Covenants  running  with  the  land.— 1. 
On  the  part  of  the  grantor  of  warranty: 
Blackwell  v.  Atkinson,  14  Cal.  470;  Wead 
V.  Larkin,  54  111.  489;  5  Am.  Rep.  149;  Rinds- 
kopf  V.  Farmers'  etc.  Co.,  58  Barb.  36; 
covenant  of  nonclaim  in  a  deed  amouuts  to 
the  ordioary  covenant  of  warranty:  Gee  v. 
Moore,  14  Cal.  472;  Suydam  v.  Jones,  26  Am. 
Bee.  552;  covenants  of  quiet  enjoyment  and 
further  assurance:  McGary  v.  Hastings,  39 
Cal.  360;  2  Am.  Rep.  456;  Hunt  v.  Amidon, 
4  Hill,  345;  40  Am.  Dec.  283;  Qaycomb  v. 
Hunger,  51  111.  373;  Burtners  v.  Reran,  24 
Orntt.  42;  Hurd  v.  Curtis,  19  Pick.  459. 

2.    On  the  part  of  the  grantee.— To  pay 


1464.  What  covenants  run  with  land  when  assigns  are  named. 

Sec.  1464.  A  covenant  for  the  addition  of  some  new  thing  to  real  property, 
or  for  the  direct  benefit  of  some  part  of  the  property  not  then  in  existence  or 
annexed  thereto^  when  contained  in  a  grant  of  an  estate  in  such  property,  and 


418 


Title  IV.]  Extinction  of  Obligations,  §§  1465-1468 

made  by  the  covenantor  expressly  for  his  assigns  or  to  thd  assigns  of  the  cove- 
nantee, runs  with  land  so  far  only  as  the  assigns  thus  mentioned  are  concerned. 
See  ante,  sec.  1462.    See  Bailey  t.  Richardson,  66  CaL  416w 

1465.  Who  are  bound  by  covenants. 

Sec.  1465.  A  covenant  running  with  the  land  binds  those  only  who  acquire 
the  whole  estate  of -the  covenantor  in  some  part  of  the  property. 

1466.  Who  are  not. 

Sec.  1466.    No  one,  merely  by  reason  of  having  acquired  an  estate  subject  to 

a  covenant  running  with  the  land,  is  liable  for  a  breach  of  the  covenant  before 

he  acquired  the  estate,  or  after  he  has  parted  with  it  or  ceased  to  enjoy  its 

benefits. 

See  Bailej  ▼.  Richardson,  66  CaL  416;  Gaixluer  v.  Samaels,  116  CaL  84;  58  Am.  St. 
Rep.  135. 

1467.  Apportionment  of  covenants.* 

Sec.  1467.  Where  several  •persons,  holding  by  several  titles,  are  subject  to 
the  burden  or  entitled  to  the  benefit  of  a  covenant  running  with  the  land,  it 
must  be  apportioned  among  them  according  to  the  value  of  the  property  sub- 
ject to  it  held  by  them  respectively,  if  such  value  can  be  ascertained,  and  if  not, 
then  according  to  their  respective  interests  in  point  of  quantity. 

Apportionment  of  rent  on  destruction  ot  leased  buildings:  See  61  Am.  St.  Rep.  570, 
671,  note. 

1468.  Covenants  between  owners  of  two  parcels  run  with  both. 

Sec.  1468.  A  covenant  made  by  the  owner  of  land  with  the  owner  of  other 
land  to  do  or  refrain  from  doing  some  act  on  his  own  land,  which  doing  or  re- 
fraining is  expressed  to  be  for  the  benefit  of  the  land  of  the  covenantee,  and 
which  is  made  by  the  covenantor  expressly  for  his  assigns  or  to  the  assigns 
of  the  covenantee,  runs  with  both  of  such  parcels  of  land.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

• 

The  commiSBioners  say  that:  "Covenants  neighbors  in  a  city  that  their  lands  shall 

of  this  kind  have  been  frequently  made  and  be  used  for  residence  purposes  only,  or  that 

always  held  to  run  with  the  land.    Many  of  certain  obnoxious  trades  shall  not  be  con- 

them  are  beneficial  and  should  be  eucour-  ducted  thereon." 
aged;    for    example,    agreements    between 


TITLE  IV. 

EXTINCTION  OF  OBLIGATIONS. 

Chapter  L    Performance i 1473 

11.     Offer  of  Performance   1485 

III.     Prevention  of  Performance  or  Offer 1511 

IV.     Accord  and  Satisfaction : 1521 

V.    Novation 1530 

VI.    Belease 1541 
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CHAPTER!. 

PERFORMANCE. 

Sec.  1473.  Obligation  extinguished  by  performance. 

Sec.  1474.  Performance  by  one  of  several  joint  debtors. 

Sec.  1475.  Performance  to  one  of  joint  creditors. 

Sec.  1476.  Effect  of  directions  by  creditors. 

Sec.  1477.  Partial  performance. 

Sec.  1478.  Payment,  what. 

Sec.  1479.  Application  of  general  performance. 

1473.  Obligation  eztingniished  by  performanoe. 

Sec.  1473.    Full  performance  of  ^n  obligation  by  the  party  whose  duty  it  i? 

to  perform  it  or  by  any  other  person^  on  his  behalf  and  with  his  assent  and  that 

of  the  creditor,  extinguishes  it.     [Commissioners'.  Amendment,  approved  March 

16,  1901;  took  effect  July  1,  1901.] 

'Terformance  by  a  third  person,  with-  Berger,  S  Barb.  527;  see  particnlarly,  Ujen 

out  authority  from  the  debtor,  does  not  ex-  v.  South  Feather  River  Water  Co.,  14  CaL 

tininiish  the  debt:  Muller  y.  Eno,  14  N.  Y.  268;  see,  also,  note  to  sec.  14^8^  post":  Com- 

605;  Daniels  v.  Hallenbeck,  19  Wend.  408;  missiouers'  note. 

Bleakley  v.  White,  4  Paige,  655.    But  by  Effect  of  payment  by  a  stranger  is  dis- 

any  other  person  on  behalf  of  the  debtor,  cnssed  in  Neely*  t.  Jones,  16  W.  Va.  (^; 

and  with  his  assent:  8ee  Kemp  y.   Balls,  37  Am.  Bep.  794. 

10  Ex.  607;  Jones  y.  Broadhurst,  9  Com.  Eztingruishment  of  obligation  by  pay* 
B.  173;  Belshaw  y.  Bash,  11  Com.  B.  191;  ment.— An  obligation  which  has  been  so  ex- 
Simpson  y.  Eggington,  10  Ex.  845;  James  tinguished  cannot  be  subsequently  tma- 
y.  Isaacs,  12  Com.  B.  791;  see  Phillips  y.  f erred:  Wright  y.  Mix,  76  Cal.  465. 

1474.  Ferf ormance  by  one  of  several  joint  debtors. 

Sec.  1474.    Performance  of  an  obligation  by  one  of  several  persons  who  are 

jointly  liable  under  it  extinguishes  the  liability  of  all. 

Performance  by  one  of  two  Joint  obligors:    See    Babbitt   r.    Riddell,    1-  Grant 
Gas.  161;  Johnson  y.  Bright,  15  111.  461. 

'  1475.  Performance  to  one  of  joint  creditors. 

Sec.  1475.  An  obligation  in  favor  of  several  persons  is  extinguished  by  per- 
formance rendered  to  any  of  them,  except  in  the  case  of  a  deposit  made  by 
owners  in  common,  or  in  joint  ownership,  which  is  regulated  by  the  title  on 
deposit. 

Delano   y.  Jncoby,  96  Cal.  275.  2^78;  31  to  one  creditor  is  no  bar  to  a  suit  by  the 

Am.  St.  Rep.  201.    Where  the  right  of  action  other:  Siilliran    v.   Grass  Valley  etc  Min. 

is  not  joint  but  joint  and  several,  and  is  Co.,  77  Cal.  418. 
treated  by  the  debtor  as  seyeral,  payment 

1476.  Effect  of  directions  by  creditors. 

Sec.  147G.     If  a  creditor,  or  any  one  of  two  or  more  joint  creditors,  at  any 

time  directs  the  debtor  to  perform  his  obligation  in  a  particular  manner,  the 

obligation  is  extinguished  by  performance  in  that  manner,  even  though  the 

creditor  does  not  receive  the  benefit  of  such  performance.    ' 

Payment  transmitted  in  the  manner      Richardson,  13  Allen,  410;  Gnmey  y.  Howe, 
directed  by  the  creditor  is  at  his  risk:  Wake-      9  Graj,  40i;  09  Am.  Dec.  299. 
field  y.  lithgow,  3  Mass.  249;  Morgan  y* 

1477.  Partial  perfonnance. 

Sec.  1477.    A  partial  performance  of  an  indivisible  obligation  extinguishes 
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a  corresponding  proportion  thereof,  if  the  benefit  of  such  performance  is  volon- 
tarily  retained  by  the  creditor,  but  not  otherwise.  If  such  partial  performance 
is  of  such  a  nature  that  the  creditor  cannot  avoid  retaining  it  without  injuring 
his  own  property,  his  retention  thereof  is  not  presumed  to  be  voluntary. 


Part  performance,  what  constitutes  and 
effect  of:  See  53  Am.  Dec.  539-547,  note. 

Sntire  contracts,  performance  of:  See  59 
Am.  St.  Eep.  277-295,  note. 

Waiver  of  performance  by  part  pay- 
ment.— Although    part    payment   does   not 


amount  of  itself  to  an  acceptance  of  work 
not  fully  completed  under  a  contract,  yet 
by  such  part  payment  with  acquiescence  the 
contracting  party  may  estop  himself  from 
defending  aprainst  the  whole  contract  priee: 
See  Katz  y.  Bedford,  77  Cal.  319. 


1478.  Payment,  what. 

Sec.  1478.     Performance  of  an  obligation  for  the  delivery  of  money  only  is 
called  payment. 

meut  on  account,  in  the  bank,  to  one  of  the 
plaintifiTs  clerks,  and  on  a  subsequent  day 
agreed  to  lend  to  the  clerk  the  amount  thus 
paid,  who  took  the  money  and  used  it,  and 
the  amount  thus  paid  was  never  credited 
to  the  defendant  on  the  books  of  the  plain- 
tiff, it  was  held  that  the  amount  paid  by 
the  defendant,  in  the  usual  way  of  busi- 
ness, was  a  legal  payment,  and  that  the  de- 
fendant lost  all  control  oyer  it.    If  the  de- 
fendant is  liable  for  the  amount  advanced 
(by  plaintiff)  to  the  clerk,  it  must  be  in  an 
action  for  thus  advancing  it,  and  not  in  an 
action  on  the  original  indebtedness  of  the 
defendant    In  Griffith  v.  Grogau,  12  Cal. 
314,  a  part  payment  by  one  of  two  joint 
debtors  will  not  discharge  such  debtor  from 
the   payment  of  the   balance.    His   obliga- 
tion is  to  pay  4he  whole,  not  a  proportionate 
share.    An  assignment  of  a  joint  and  several 
negotiable  promissory  note  by  the  payee  to 
one   of   the    makers   before    its    maturity 
amounts  to  payment,  and  the  right  of  action 
against  the  makers  is  not  revived  by  a  sub- 
sequent assignment  to  a  third  person  after 
maturity.      If  the  subsequent   assignment, 
however,  was  made  to  an  innooent  person 
before   maturity,   a  right  of  action   would 
exist  in  his  favor  a  gainst  the  makers:  Gordon 
V.  Wansey   21  Cal.  T7.    For  other  cases  de- 
ciding what  did  and  what  did  not  consti- 
tute a  payment,  see  Cook  v.  Davis,  22  Cal. 
157;  Ix)dge  v.  Turman,  2^  Cal.  385;  Griffith 
V.  Grogan,  12  Cal.  317;  Col  ton  v.  Seavey, 
22  Cal.  496;  Mount  v.  Chapman,  9  Cal.  29^; 
McCabe  v.  Grey,  20  Cal.  509;  Mulford  v. 
Estudillo,  23  Cal.  94;  Guy  v.  Du  Uprey,  16 
Cal.  195;  76  Am.  Dec.  518,  and  cases  there 
cited.    And   for  evidence  of   payment,   see 
Smith  V.  Harper,  5  Cal.  329;  and  compare 
with  Banks  v.  Marshall.  23  Cal.  223;  see 
also,  Morrill  v.  Morrill,  26  Cal.  28S,     See, 
further.  'Accord  and  Satisfaction,'  and  'Set- 
offs,*   or    'Counterclaims'":    Commissioners* 
note.    Payment  may  be  made  by  the  giving 
of  a  note,  if  it  is  offered  and  accepted  as 
payment:  Stanley  v.  McElrath,  86  Cal.  449. 
If  not  so  expressly  accepted,  payment  by 
check  or  note  is  only  conditional,  and  does 
not  extinguish  the  debt;  and  a  written  re- 
ceipt of  payment  in  full  does  not  establish 
a  positive  agreement  for  absolute  payment 


Payment. — "Where  money  is  delivered  by 
one  party  to  another,  and  credited  on  ac- 
count by  him  who  received  it,  it  will  be  con- 
sidered a  payment  unless  it  is  shown  to  be 
intended  as  a  loan.    But  such  is  not  t^e  case 
with  (other)  personal  property,  even  though 
a  value  be  affixed  thereto:  Norton  v.  Larco, 
30  Cal.  126.    So  far  as  extinguishing  obli- 
gations for  the  delivery  of  money,  payment 
and  performance  have  the  same  meaning,  so 
that  under  this  section  it  may  not  be  im- 
proper to  note  the  leading  California  cases 
which  involve,  not  the  definition  of  the  word 
'payment,'  but  rather    what  operates  as  a 
performance  of  the  obligation  to  pay  money, 
or,  in  other  words,  what  constitutes  a  pay- 
ment.   And   these   cases   have   not   always 
maintained  the  distinction  made  in  this  sec- 
tion, that  a  payment  is  made  by  the  de- 
livery of  money  only,  but  payment  and  per- 
formance are  often  used  in  them  as  synony- 
mous terms.  In  Smith  v.  Harper,  5  Cal.  329, 
it  was  held  that  where  a  note  was  delivered 
to  the  maker,  long  before  it  became  due, 
upon  his  giving  the  holder  an  order  on  the 
iudorsers,  which  was  dishonored,  and  there- 
upon it  was  returned  to  the  holder,  it  did 
not  operate  as  a  payment.    Giving  a  note 
does  not  extinguish  the  debt;  it  only  has  the 
effect  to  suspend  the  right  of  recovery  until 
the  maturity  of  the  note:  Brewster  v.  Bours, 
8  Cal.  501;  Smith  v.  Owens,  21  Cal.  11;  Hig- 
gins  v.  Wortell,  16  Cal.  330;  Welch  v.  Al- 
lington,  23  Cal.  322;  Dellapiazza  v.  Foley, 
112  Cal.  380.    Where  a  creditor  received  on 
account  of  his  debt  a  bill  of  exchange  drawn 
in   his  favor  by  the  debtor  upon   a  third 
person,  it  operates  but  as  a  conditional  pay- 
ment.   If,   however,    the    creditor   fails   to 
present  it  to  the  drawee  for  acceptance  or 
payment,  as  required  by  the  rules  of  com- 
mercial law,  it  becomes  thereby  an  actual 
charge  against  him,  and  operates  pro  tanto 
as  a  satisfaction  of  his  demand:  Brown  v. 
Cronise,    21    Cal.    386.      Such   undoubtedly 
would  be  the  case  with  a  bank  check  not 
presented  for  payment  within  a  reasonable 
time:  See  Mintum     t.  Fisher,  4  Cal.  35; 
McMlUan  y.  Bichards,  9  Cal.  365;  70  Am. 
Dec.  655.    In  Ehodes  v.  Hinckley,  6  Cal. 
2S3,  •where  the  defendant,   being  indebted 
to  the  plaintiff,  a  banking  firm,  made  a  pay- 
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iu  Buoh  a  case:  Comptoir  D^Escompte  v. 
Bresbach,  78  Cal.  15;  Steinhart  t.  Bank,  94 
Cal.  S62;  28  Am.  St  Rep.  132;  Savings  etc. 
Soc.  V.  Burnett,  106  Cal.  514  (presumption 
against  payment  where,  if  the  note  were 
talceu  as  payment,  it  would  be  taking  an 
unsecured  debt  for  one  fully  secured).  Iu 
general,  where  payment  is  made  iu  articles 
other  than  money,  it  is  only  the  distinct 
agreement  of  the  creditor,  with  the  consent 


of  the  debtor,  to  accept  the  thing  iu  dis- 
charge of  the  debt,  that  gives  it  the 
character  of  payment;  and  the  burden  of 
proving  that  articles  trausferred  were  traos- 
ferred  by  way  of  payment,  and  not  as 
pledge,  is  upou  the  debtor:  Borland  v.  Ne- 
vada Bank,  90  Cal.  89;  37  Am.  St.  Rep.  32. 
Certified  check,  when  deemed  payment: 
See  54  Am.  Rep.  781,  782,  note. 


1479.  Application  of  general  performance. 

Sec.  1479.  Where  a  debtor,  under  several  obligations  to  another,  does  an  act, 
by  way  of  performance,  in  whole  or  in  part,  which  is  equally  applicable  to  two 
or  more  of  such  obligations,  such  performance  must  be  applied  as  follows: 

1.  If,  at  the  time  of  performance,  the  intention  or  desire  of  the  debtor  that 
such  performance  should  be  applied  to  the  extinction  of  any  particular  obliga- 
tion, is  manifested  to  the  creditor,  it  must  be  so  applied; 

■ 

2.  If  the  intention  or  desire  of  the  debtor  is  not  so  manifested,  the  perfonn- 
ance  must  be  applied  to  the  extinction  of  obligations  in  the  following  order;  and, 
if  there  is  more  than  one  obligation  of  a  particular  class,  to  the  extinction 
of  all  in  that  class,  ratably: 

(1)  Of  interest  due  at  the  time  of  the  performance; 

(2)  Of  principal  due  at  that  time; 

(3)  Of  the  obligation  earliest  in  date  of  maturity; 

(4)  Of  an  obligation  not  secured  by  a  lien  or  collateral  undertaking; 

(5)  Of  an  obligation  secured  by  a  lien  or  collateral  undertaking. 

If  similar  obligations  are  due  to  the  creditor,  some  of  them  to  him  individu- 
ally and  some  of  them  to  him  as  a  trustee,  the  performance  must,  unless  other- 
wise directed  by  the  debtor,  be  first  applied  to  those  due  to  the  creditor  as  a  trus- 
tee. [Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July 
1,  1901.] 


"This  subject  Is  usually  treated  exeln- 
sively  with  reference  to  payments  of  money, 
which  have,  indeed,  furnished  all  the  cases 
upon  which  decisions  have  been  reported. 
Obyiously,  however,  the  same  principles  are 
equally  applicable  to  all  classes  of  contracts; 
as,  for  example,  where  one  has  agrreed,  at 
various  times,  to  deliver  parcels  of  mer- 
chandise of  the  same  species,  such  as  wheat, 
flour,  fruit,"  etc.:  Commissioners'  observa- 
tion. In  Mupdock  v.  Clarke,  88  Oal.  384.  it 
was  said  that  the  rules  prescribed  by  this 
sectiou  are  not  sufficient  for  all  occasions, 
and  that  in  cases  where  these  rules  do  not 
apply  the  application  must  be  made  upon 
equitable  principles.  The  burden  should  be 
made  as  light  upon  the  debtor  as  is  con- 
sistent with  giving  to  the  creditor  all  that 
the  debtor  has  bound  himself  to  pay;  and 
where  all  debts  are  alike  secured,  the  appli- 
cation should  be  made  to  the  payment  of 
interest  upon  the  debt  paying  the  most 
onerous  rate. 

Application  -  of  payments.— Subd.  1. 
Debtor's  preference.— The  debtor  may,  at 
or  before  the  time  of  payment,  direct  its  ap- 


plication, and  if  the  creditor  receives  the 
money,  he  is  bound  by  the  direction:  Weudt 
V.  Ross,  33  Cal.  660;  Cardinell  v.  O'Dowd, 
43  Cal.  566;  Clarke  v.  Scott,  45  Cal.  86:  Ep- 
pinger  v.  Kendrick,  114  Cal.  620,  625;  Ton- 
mans  V.  Heartt.  34  Mich.  401;  McDonell  v. 
Montgomery,  20  Ala.  313;  Whitaker  v.  Groo- 
ver, 54  Ga.  174;  Champeuos  v.  Port,  45  Miss. 
355;  Stone  v.  Seymour,  15  Wend.  19;  Muuper 
ou  Application  of  Payments,  11.  This  di- 
rection may  be  made  verbally,  even  wh*'re 
the  payments  are  to  be  applied  to  one  of 
two  promissory  notes:  Clarke  v.  Scott,  45 
Cal.  86.  The  ipode  by  which  the  debtor 
manifests  his  intention  is  immaterial,  if  it 
be  known  to  the  creditor:  Hanson  v.  Cor 
dano,  96  Cal.  441.  If  after  having  directed 
the  application  of  the  payment  the  debtor 
takes  up  notes  to  which  the  creditor 
had  applied  the  payments  contrary  to  the 
directions,  yet  will  such  acquiescence  bind 
the  debtor:  Cardinell  v.  0*Dowd,  43  Cal. 
586. 

The  debtor  loses  the  right  to  make  the  ap- 
plication if  he  does  not  exercise  it  at  the 
time   of   payment:  Bank   of   Newburgh  ▼• 
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Bijler,  88  N.  Y.  51,  63,  64;  Bell  t.  Rad- 
difP.  32  Ark.  645,  665;  Primrose  v.  Auder- 
80D,  24  Pa.  St.  215. 

Application  by  creditor.— If  tbe  debtor 
omits  to  direct  to  which  iudebtedness  the 
payment  shall  be  applied,  the  creditor  may 
apply  it  to  any  debt  then  due:  Wendt  t. 
Ro88,  33  Cal.  650;  Van  Nordeu  v.  Buckley, 
5  Cal.  283;  Haynes  v.  Waite,  14  Cal.  447; 
Byrnes  t.  Claffey,  69  Cal.  120;  Bean  v. 
Brown,  54  N.  H.  305;  Eillorin  t.  Bacou,  57 
Ga.  497;  Crisler  t.  McCoy,  33  Miss.  445; 
KinjT  T.  Andrews,  30  Ind.  429;  Howard  v. 
McCall,  21  Gratt.  205;  Spragne  v.  Ha^seu- 
winkle,  53  111.  419;  Munger  on  Application 
of  Payments,  32.  When  the  creditor  has 
once  made  the  application,  he  cannot  change 
it  without  the  consent  of  the  debtor:  Wendt 
T.  Ross,  33  Cal.  650.  The  creditor  cannot 
split  the  payment  and  apply  it  in  part  to 
several  demands:  Ayer  v.  Hawkins,  19  Vt. 
26;  Blackman  v.  Leonard,  15  La.  Ann.  50. 

The  institution  of  soit  on  one  of  two 
claims  eyidences  his  design  to  apply  the 
payment  to  the  other:  Haynes  y.  Waite,  14 
Cal.  447. 

When  the  creditor  holds  two  claims,  one 
indiTidually,  the  other  in  a  fiduciary  capac- 
ity, the  unapplied  payment  must  be  applied 
to  the  claims  ratably:  Wendt  t.  Ross,  33 
Cal.  650. 

Where  the  creditor  holds  two  notes  or 
obligations,  one  secured  better  than  the 
other,  and  has  collateral  security  for  both 


alike,  he  has  the  right,  in  the  absence  of 
any  modifying  agreement,  to  have  the  col- 
lateral applied  upon  the  obligation  which  Is 
most  precarious  by  reason  of  being  least 
secured:  California  Nat.  Bank  v.  Giaty,  108 
Cal.  148. 

Subd.  3.  Application  by  law.— Where 
neither  creditor  nor  debtor  has  made  appli- 
cation the  law  makes  it  for  them:  1.  To  rhe 
extinguishment  of  interest  and  then  the 
principal:  Backus  v.  Minor,  3  Cal.  231;  Peo- 
ple V.  New  York,  5  Cow.  331;  Hearn  v.  Cut- 
berth,  10  Tex.  210;  Lash  v.  Edgertou,  13 
Minn.  210;  Moore  v.  KiflP,  78  Pa.  St.  96; 
Fultz  y.  Davis,  26  Gratt.  903;  but  not  to  the 
payment  of  future  or  unearned  interest: 
Monroev.  Fohl,  72  Cal.  568;  2.  To  the  extin- 
guishment of  obligations  earliest  in  matur- 
ity: Smith  V.  Lloyd,  11  Leigh,  512;  37  Am. 
Dec.  C21;  Clark  y.  Knight,  31  Vt.  701;  Pick- 
ering y.  Day,  2  Del.  Ch.  333;  Worthley  y. 
£mmei*son,  116  Mass.  374;  Langdon  v.  Bow- 
en,  46  Vt.  512;  Cushing  v.  Wymau,  44  Me. 
121;  Coulter  y.  Hurst,  97  Cal.  290;  Duncan  v. 
Thomas,  81  Cal.  56;  and  3.  To  an  obligation 
not  secured  rather  than  to  one  which  is: 
Langdon  v.  Bowen,  46  Vt  512;  Beau  v. 
Brown,  54  X.  H.  395;  Pierce  y.  Sweet,  33 
Pa.  St.  151;  Mathews  v.  Switzler,  46  Mo. 
301;  Gaston  v.  Barney,  11  Ohio  St.  506. 

For  a  valuable  collection  and  arrangement 
of  the  decisioDS  upon  this  topic,  see  Ben- 
jamin on  Sales,  4th  Am.  ed.,  sec.  1103  et 
seq.,  and  note. 
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1486.  Obligation  extinguished  by  offer  of  performance. 

Sec.  1485.  An  obligation  is  extinguished  by  an  offer  of  performance,  made 
in  conformity  to  the  rules  herein  prescribed,  and  with  intent  to  extinguish  the 
obligation. 


Offer  of  performance,  generally.— 'This 
fec-ctioii  must  be  taken  in  coDnection  with  the 
succeeding  sections  of  this  chapter:  When 
thus  taken,  the  law  as  laid  down  is  to  the 
effect:  1.  That  a  debt  payable  in  specific 
articles  may  be  discharged  by  a  tender  of 
those  articles  at  the  proper  time  and  place: 
2.  That  the  articles  mnst  be  set  apart  and 
designated  so  as  to  enable  the  creditor  to 
distinguish  them  from  others;  3.  The  ten- 
der must  be  of  all  the  articles,  and  not  a 
tender  of  a  portion  only;  4.  Tender  must  be 
made  by  the  debtor,  or  with  his  assent;  5. 
The  tender  must  be  to  the  creditor,  or  in 
his  absence  then  as  authorized  by  this  chap- 
ter; 6.  The  pi-operty  so  teudei-ed  vests  in  the 

creditor  and  is  at  his  risk In  this 

state  the  rule  has  not,  perhaps,  been  so 
clearly  settled,  and  this  chapter  may  have 
the  effect  to  modify  the  law  as  contained  in 
the  decisions  of  our  supreme  court:  See  Red- 
dington  v.  Chase,  34  Oal.  666;  Perre  v.  Cas- 
tro, 14  Cal.  519;  76  Am.  Dec.  444;  and  com- 
pare these  cases  with  Hayes  v.  Josephi,  26 
Cal.  535;  Lamott  v.  Butler,  18  Cal.  32;  Cu- 
riae T.  Abndie,  25  Cal.  502;  and  see,  psr^ 
ticularly,  Ketchum  v.  Crinpen,  37  Cal.  223, 
where  the  effect  of  a  tender  is  discussed, 
but  not  decided,  and  Perre  v.  Castro,  14  Cal. 


519,  76  Am.  Dec.  444,  is  commented  oa 
disapprovingly:  see,  also,  Gav«n  v.  ilt- 
gau,  15  Cal.  208.  But  whether  the  roles 
as  laid  down  in  this  and  succeeding  sec- 
tions have  or  have  not  ^  heretofore  been 
the  law  in  this  state  with  respect  to  all 
obligations  other  than  for  the  payment  of 
money,  they  certainly  have  not  been  so 
until  now  in  any  state  with  respect  to 
pecuniary  obligations.  The  debtor  has  had, 
heretofore,  no  power  to  rid  himself  of 
the  debt  without  the  consent  of  the  creditor: 
See  Dixon  v.  Clarke,  6  Oom.  B.  3^-377; 
Waistell  v.  Atkinson,  3  Bing.  290;  Eortriglit 
V.  Cady,  23  Barb.  490;  21  N.  Y.  343;  78  Am. 
Deo.  145;  and  a  tender  has  only  operated  to 
stop  interest:  Hidden  v.  Jordan,  39  Cal.  61, 
and  California  cases  cited  above.  See 
further,  on  this  subject,  sec.  1500,  post,  and 
note":  From  the  note  of  the  commissioners. 

Tender  of  payment:  See  sees.  1500, 1504, 
infra. 

Tender  of  article  pasaee  title:  Sec  1502, 
infra;  and  see  sec.  1504. 

Sufficiency  and  effect  of  tender:  See 
77  Am.  Dec.  470,  491,  note. 

Duties  of  person  making  tender:  See 
sec.  1504. 


1486.  Offer  of  partial  performance. 

Sec.  1486.    An  offer  of  partial  performance  is  of  no  effect. 


Tender  of  part  pajrment  is  not  good: 
Wright  V.  Behreus,  39  N.  J.  L.  413;  Saun- 
ders v.  Frost,  16  Am.  Dec.  394;  Tridge  v. 
State,  20  Am.  Dec.  463.  Tender  of  the  prin- 
cipal and  accrued  interest  at  the  stipulated 
rate  is  good :  Patterson  v.  Sharp,  41  Cal.  133. 

Tender  after  suit  brought  must  include 
costs:  Eaton  v.  Wells,  22  Hun,  123;  Wright 
V.  Behrens,  39  N.  J.  L.  413;  but  not  if  the 


debtor  knew^  nothing  of  the  suit:  Haskell  r. 
Brewer,  11  Me.  258.  See  as  to  this  last 
proposition  a  different  view  maintained  in 
Wright  V.  Behrens,  39  N.  J.  L.  413. 

On  a  contract  for  the  sale  of  an  interest 
in  a  partnership,  together  with  certain 
realty,  a  tender  of  a  bill  of  sale  for  the 
former  alone  is  not  sufficient:  Plath  v.  Kits- 
muUer,  52  Cal.  491. 


1487.  By  whom  to  be  made. 

Sec.  1487.    An  offer  of  performance  must  be  made  by  the  debtor,  or  by  some 

person  on  his  behalf  and  with  his  assent. 
Tender,  by  whom  may  be  made.— A  per- 


son having  no  interest  in  the  transaction 
cannot  make  a  tender  without  authority,  or 
the  consent  of  the  creditor,  so  as  to  be  bind- 
ing on  the  latter:  Mahler  v.  Newbaper,  32 
Cal.  168;  91  Am.  Dec.  571.  Whether  the 
mere  fact  that  the  creditor  knew  on  whose 
behalf  the  tender  was  made  would  alter 
the  case,  see  same  decision. 
As  a  general    rule,  the  tender  must    be 


made  by  the  debtor  or  by  his  legal  represen- 
tative: McDougald  v.  Dougherty,  11  Ga. 
570.  See  the  contrary  rule  in  -  Louisiana: 
State  V.  Pilsbury,  29  La.  Ann.  787.  See  the 
effect  of  payment  by  a  stranger  discussed  in 
Neely  v.  Joues,  16  W.  Va.  625;  37  Am.  Bep. 
794. 

Duty  of  debtor  to  seek  creditor  for  the 
purpose  of  making  offer  of  performance: 
See  86  Am.-Dec.  520,  521,  note. 


1488.  Offer  of  performance^  to  whom  and  where  to  be  made. 

Sec.  1488.    An  offer  of  performance  must  be  made  to  the  creditor,  or  to  any 
one  of  two  or  more  joint  creditors,  or  to  a  person  authorized  by  one  or  more  of 
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them  to  receive  or  collect  what  is  due  under  the  obligation,  if  such  creditor  or 
authorized  person  is  present  at  the  place  where  the  offer  may  be  made;  and  if 
not,  wherever  the  creditor  may  be  found.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  240;  took  effect  July  1,  1874.] 

See  next  section. 

1489.  Where  offer  may  be  made. 

Sec.  1489.  In  the  absence  of  an  express  provision  to  the -contrary,  an  offer 
of  performance  may  be  made,  at  the  option  of  the  debtor: 

1.  At  any  place  appointed  by  the  creditor;  or, 

2.  Wherever  the  person  to  whom  the  offer  ought  to  be  made  can  be  found;  oi^ 

3.  If  such  person  cannot,  with  reasonable  diligence,  be  found  within  this 
state,  and  within  a  reasonable  distance  from  his  residence  or  place  of  business, 
or  if  he  evades  the  debtor,  then  at  his  residence  or  place  of  business,  if  the 
same  can,  with  reasonable  diligence,  be  found  within  the  state ;  or, 

4.  If  this  cannot  be  done,  then  at  any  place  within  this  state. 

Delivery  of  personalty:  See  post,  sec.  do  business  within,  but  reside  without,  the 

1753  et  seq.  state. 

Where  the  time  and  place  of  perform-  Proof  that    the  plaintifif    had  prepared  a 

ance  are  fixed  by  the  terms  of  the  contract,  ?^^  and  was  ready  to  deliver  it,  and  that 

or  by  subsequent  agreement,  the    creditor  ^^  ^^^  been  told  that  the  defenant.  who 

must  make  hisoffer  in  accordance  therewith,  T«f  »  resident  of  another  s^^^^^^               resi- 

J      -Ai-     ^  J          J    ttr-     .         TT7.     i .    >ioi  deuce  m  this  state,  is  not  sufficient  to  sus- 

and  without  demand:  \\iggm  v.  Wiggiu^  43  ^.^  ^  ^            ^^^  ^^^                   ^^^^  .^  .^ 

N.  H.  561,  567;  Lobdell  v.  Hopkins.  i  Cow.  ^^^  ^^own  that  the  defendant  was  actually 

^16;  Goodwin  v.  Holbrook,  4  Wend.  380;  ^^^  ^f  the  state  at  the  time  of  the  alleged 

Bean  v.  Simpson,  16  Me.  49;  White  v.  Per-  offer,  or  that   he  did    not  have   a  place  of 

ley,  15  Me.  110;  Smith  v.  Loomis,  7  Conn.  business  within  this  state,  or  that  plaintiff 

110.  had  used  any  diligence  in  finding  the  defend- 

The  provision  here  made  in  the  third  sub-  ant  within  the  state,  or.  to  ascertain  whether 

division,  for  a  tender   at  the  residence    or  he  had  a  place  of  business  therein:  Samuel 

place  of  business  of  a  creditor  who  cannot  v.  xMlen,  98  Cal.  406. 

be  found  '*within  a  reasonable  distance  froxp  Absence  from  state.— The    fact    that  a 

his  residence  or  place  of  business,"  is  said  vendor  is  absent  from  the  state  when 'per- 

by  the  code  commissioners  to  be  "perhaps  formauce  under  a  contract  of  sale  is  required 

new,"  dtiug  Smith  v.  Smith,  25  Wend.  405.  of  tlje  vendee  does  not  excuse  or  render  im- 

This  section  is  also  said  by  the  commission-  possible  an  offer  of  performance:  Swain  v. 

ers  to  provide  for  that*  class  of  persons  who  Jacks,  125  Cal.  215. 

1490.  When  offer  must  be  made. 

Sec.  1490.     Where  an  obligation  fixes  a  time  for  its  performance,  an  offer  of 

performance  must  be  made  at  that  time  within  reasonable  hours,  and  not  before 

nor  afterward. 

Time  of  performance.— The  offer  should  generally  may  be  made,  see  Hall  v.  Whit- 
be  made  at  a  reasonable  hour:  Croninger  v.  tier,  10  R.  I.  530,  534.  The  sufladeucy  of  a 
Crocker,  62  N.  Y.  151,  where  a  tender  of  tender  of  a  sum  of  money  after  Sundown  was 
woo!  after  ten  o*clock  at  night  was  held  admitted  in  McClarty  v.  Gokey,  31  Iowa, 
bad.  For  a  review  of  the  decisions  bearing  505. 
upon  the  hour  of  the  day  at  which  a  tender 

1491.  Same. 

Sec.  1491.     Where  an  obligation  does  not  fix  the  time  for  its  performance, 

an  offer  of  performance  may  be  made  at  any  time  before  the  debtor^  upon  a 

reasonable  demand,  has  refused  to  perform. 

Where  no  time  is  limited,  the  party  has      Contracts,  1411 ;  Vance  v.  Bloomer,  20  Wend, 
until   k   demand   of   performance   is  made:      196;  Rice  v.  Churchill,  2  Denio,  145. 
BuBsell  v.  Ormsbee,  10  Vt.  274;  Story  on         In  Brennan  v.  Ford,  46  Cal.  7,  on  a  con- 
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tract  for  the  couveyance  of  land,  the  court 
said  that  the  law  would  imply  that  where 
uo  time  of  performance  was  fixed,  the  con- 
tract was  to  be  performed  immediately,  or, 
at  most,  within  a  reasonable  time.  If  the 
contract  specifies  a  place  where  articles  are 
to  be  delivered,  but  not  a  time,  they  are  de- 


liverable on  demand:  Greenbersr  t.  Califor- 
nia etc.  Rock  Co.,  107  Cal.  667,  671. 

That  the  time  of  performance  may  be  ex- 
tended by  parol,  see  Luckhart  v.  Ogdeu,  90 
Cal.  547;  Wangeuheim  v.  Graham,  39  Cat. 
1G9. 

See  post,  sec.  1766,  as  to  giving  notice  of 
time  of  delivery  on  sales  of  personalty. 


1492.  Compensation  after  delay  in  performance. 

Sec.  1492.  Whore  delay  in  performance  is  capable  of  exact  and  entire  com- 
pensation, and  time  has  not  been  expressly  declared  to  be  of  the  essence  of  the 
obligation,  an  offer  of  performance,  accompanied  with  an  offer  of  such  com- 
pensation, may  be  made  at  any  time  after  it  is  due,  but  without  prejudice  to  any 
rights  acquired  by  the  creditor,  or  by  any  other  person,  in  the  meantime. 


Object  of  section.—**  *Where  delay  in  per- 
formance is  capable  of  exact  and  entire  com- 
pensation, and  time  has  not  been  expressly 
declared  to  be  of  the  essence  of  the  obliga- 
tion.' This  clause  obviates  the  diflQculties 
which  constantly  arise  in  determining  wheth- 
er time  is  of  the  essence  of  a  contract  or 
not:  See  Miller  v.  Cox,  96  Cal.  330.  The  pro- 
vision that  'an  offer  of  performance,  accom- 
panied with  an  offer  of  such  compensation, 
may  be  made  at  any  time  after  it  is  due/  is 
also  new.  But  as  such  tender  is  permitted 
by  statute  after  an  action  has  been  com- 
menced, it  clearly  ought  to  be  allowed  be- 
fore any  litigation  is  had,  to  stop  interest 
and  avoid  costs.  Undoubtedly  it  is  not  al- 
lowed by  the  common  law:  Poole  v.  Tum- 
bridge,  2  Mees.  &  W.  223;  Hume  v.  Peploe, 
8  East,  1G8;  but  the  judges  acknowledged 
the 'hardship  of  the  law  on  this  point.  In 
Connecticut  this  rule  has  become  law 
through  usage:  Tracy  v.  Strong,  2  Conn. 
659'":  Commissioners'  note. 

Time  as  the  essence  of  a  contract:  See 
Pomeroy's    Specific    Performance   of    .Con- 


tracts, sec.  370,  for  a  consideration  of  this 
subject.  It  is  not  necessary,  in  order  to 
make  time  of  the  essence,  that  it  should  be 
so  declared  in  the  words  of  this  section: 
Bennett  v.  Hyde,  92  Cal.  131;  Miller  v. 
Cox,  96  Cal.  839.  Where  time  is  of  the  es- 
sence, the  party  who  alone  is  in  default  Is 
estopped  from  taking  advantage  of  his  de- 
fault: Beverly  y.  Blackwood,  102  Cal.  83» 
91. 

Therefore,  under  a  contract  for  the  sale 
of  laud,  providing  that  time  shall  be  of  its 
essence,  and  that  a  failure  on  the  part  of 
the  vendee  to  comply  with  its  terms  shall 
forfeit  all  his  rights  thereunder,  the  failure 
of  the  vendee  to  make  the  payments  pro- 
vided for  does  not  make  the  contract  void 
as  to  the  vendor,  and  he  may,  upon  default 
of  the  vendee,  enforce  the  contract,  and  sue 
for  the  amount  of  purchase  money  due: 
Smith  V.  Mohn,  87  Cal.  489;  Wilcoxson  v. 
Qtitt,  65  Cal.  596:  52  Am.  Rep.  310. 

Stipulations  which  show  time  to  be  of  the 
essence  of  the  contract:  See  50  Am.  Dec 
697-600,  note. 


1493.  Offer  to  be  made  in  good  faith. 

Sec.  1493.    An  offer  of  performance  must  be  made  in  good  faith,  and  in  sach 
manner  as  is  most  likely,  under  the  circumstances,  to  benefit  the  creditor. 

MuBt  be  in  good  faith:  Fisk  y.  Holden,  in  discharge  of  a  chattel  mortgage  Is  an 

17  Tex.  408.  offer  of  performandfe  which  must  be  made 

Offer  of  payment,  good  faith.— A  writ-  in  good  faith  as  required  by  this  section: 

ten  offer  before  foreclosure  to  pay  a  sum  Horan  v.  Harrington,  130  Cal.  142^ 

1494.  Conditional  offer. 

Sec.  1494.     An  offer  of  performance  must  be  free  from  any  conditions  which 
the  creditor  is  not  bound,  on  his  part,  to  perform. 


Tender  must  be  unconditional:  Brook- 
lyn Bank  v.  Degrauw,  23  Wend.  S4/2:  35 
Am.  Dec.  569;  Wood  t.  Hitchcock,  20  Wend. 
47;  Eddy  v.  O'Hara,  14  Wend.  221;  Rose  v. 
Duncan,  49  Ind.  200;  Flake  v.  Nuse,  51  Tex. 
98;  Tompkins  v.  Batie,  11  Neb.  147;  38  Am. 
Rep.  361;  Woody  v.  Bennett,  88  Cal.  241. 

If  the  creditor  accepts  the  conditional 
tender,  he  is  presumed  to  have  acquiesced 
in  the  conditions:  Hall  y.  Holden,  116  Mass. 


172,  176;  Adams  t.  Helm.  55  Mo.  408,  471. 

The  offer  of  pecformance  upon  condition 
of  the  surrender  of  a  receipt  is  valid:  See 
sec.  1499,  infra;  Storey  v.  Krewson,  55  Ind. 
397;  23  Am.  Rep.  668;  or  upon  the  perform- 
ance of  a  condition  precedent:  Sec.  1498w 

A  receipt  may  be  demanded  without  jeop- 
ardising the  legality  of  the  tender:  Ferrea 
V.  Tubbs.  125  Cal.  687. 
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1495.  Ability  and  wilhngness  essential. 

Sec.  1495.  An  offer  of  performance  is  of  no  effect  if  the  person  making  it  is 
not  able  and  willing  to  perform  according  to  the  offer. 

So,  nlso,  Englander  v.  Rogers,  41  Cal.  stands  in  the  name  of  a  deceased  person  is 
420;  Nicholls  y.  Reid,  109  Cal.  630  (tender  ineffectual  as  an  offer  of  performance  of  a 
of     possession    of    stock    certificate   wMch      contract  to  sell  the  certificate). 

1496.  Production  of  a  thing  to  be  delivered  not  necessary. 

Sec.  1496.  The  thing  to  be  delivered,  if  any,  need  not  in  any  case  be  actually 
produced  upon  an  offer  of  performance  unless  the  offer  is  accepted. 

See  Euglander  t.  Rogers,  41  Cal.  42d.  duction  or  tender  of  the  money  to  the  Ten- 
It  is  BufUcient  to  aver  an  offer  in  writing  dor,  in  order  to  enable  them  to  maintaiu 

by  purchasers  to  pay  the  residue  of  the  pur-  their  action,  if  the  vendor  did  not  signify 

chase  money,  accompanied  by  a  demand  for  his  acceptance  of    the    offer:    Feckham  v. 

a  deed;  and  it  is  not  incumbent    upon  the  Stewart,  97  Cal.  147. 

purchasers  to  allege  or  prove  an  actual  pro- 

1497.  Thing  offered  to  be  kept  separate. 

Sec.  1497^    A  thing,  when  offered  by  way  of  performance,  must  not  be  mixed 

with  other  things  from  which  it  cannot  be  separated  immediately  and  without 

difficulty. 

Vendor  of  personalty  must  put  in  con-  t.  Crocker,  62  N.  Y.  151;  Clark  y.  Baker,  11 
dition  for  delivery:  Sec.  1763,  post.  Met.  186;  45  Am.  Dec.  199;  Dewes  t.  Lock- 
Separation  of  azticles.— The  articles  ten-  hart,  1  Tex.  535;    Leballister  v.  Nash,  24 
dered  must  be  separated  and  set  apart  from  Me.  .Slti;  Oilman  v.  !Moore,  14  Vt.  457;  Bates 
other  articles  of  the  same  kind:  Croninger  y.  Churchill,  32  Me.  31. 

1498.  Performance  of  condition  precedent. 

Sec.  1498.  When  a  debtor  is  entitled  to  the  performance  of  a  condition  pre- 
cedent to  or  concurrent  with  performance  on  his  part,  he  may  make  his  offer 
to  depend  upon  the  due  performance  of  such  condition. 

Tender  upon  condition,  on    which    the         Conditiona  precedent:  See  ante, sec.  1439» 
debtor  has  a  right  to  insist,  does  not  vitiate      and  note, 
the  tender:  Wheelock  t.  Tanner,  39  N.  Y. 
4S1.   - 

1499.  Written  receipts. 

Sec.  1499.  A  debtor  has  a  right  to  require  from  his  creditor  a  written  receipt 
for  any  property  delivered  in  performance  of  his  obligation. 

So,  also.  Code  Civ.  Proc,  sec.  2075.  18  Vt.  224;  46  Am.  Dec.  148.    Bnt  see  note 

Demanding  a   receipt  as  a  condition   of  to  sec.  1494. 

performance  vitiates  the  tender,  as  a  gen-  The  rule  of   the  section  is  recogniz<*d    iu 

eral  rule:  Wood  v.  Hitchcock,  20  Wend.  47;  Storey  v.  Krewson,  55  Ind.  397;  23  Am.  jJep. 

Sauford  v.  Bulkley,  30  Conn.  344;  Thayer  668. 
V.  Brackett,  12  Mass.  450;  Holton  v.  Brown, 

1600.  Extinction  of  pecuniary  obligation. 

Sec.  1500.    An  obligation  for  the  payment  of  money  is  extinguished  by  a  due 

offer  of  payment,  if  the  amount  is  immediately  deposited  in  the  name  of  the 

creditor,  with  some  bank  of  deposit  within  this  state  of  good  repute,  and  notice 

thereof  is  given  to  the  creditor. 

"This  is  contrary  to  the  former  law  wisely  overniled:  Des  Arts  v.  Leggett,  1© 

upon  this  subject,  which  made  a  tender  op-  N.  Y.  582.    The  provisions  of  this  section 

erative  only  so  far  as  to  stop  interest.    The  have  long  been    the  law,  iu  substance,  in 

same  rule  has  been  applied  to  obligations  Louisiana   and   France.    It   would   seem   to 

for  the  delivery  of  deeds  and  other  iustm-  be  all  that  creditors    can   reasonably   ask. 

ments:  Brooklyn  Bank  v.  Degrauw,23Wend.  The  common  law  compels  a  debtor  to  keep 

8^;  85  Am.  Dec.  560;  but  this  has  been  the  money  which  he  owes  at  his  own  visk. 
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This  is  often  an  inconvenience,  and  some-  -kept  good:    Knowles  v.  Murphy,  107   CaL 

times  a  positive  loss  to  him :  See  note  to  sec  107.    This  section    does  not  prescribe   the 

I486":   Commissioners'   note.  mode   of   tender,   but   a   method   of  extiu- 

Tender  stopping  interest:  See  sec.  1504.  guishing  an  obligation  when  that  object  is 

Th«  tender  cannot  have  the  effect  of  ex-  sought:    Saywai'd    y.  Houghton,    119   CaL 

tinguishiug   the    indebtedness    unless    it   is  545,  550. 

1501..  ObjectioEs  to  mode  of  offer. 

Sec.  1601.  All  objections  to  the  mode  of  an  offer  of  performance,  which  the 
creditor  has  an  opportunity  to  state  at  the  time  to  the  person  making  the  offer, 

and  which  could  be  then  obviated  by  him,  are  waived  by  the  creditor  if  not 
then  stated. 

Similar  provision,    although   more   spe-  construed,  and  is  broad  enough  to  inclade 

-cific  in   its  requirements:  Code  Civ.  Proc,  not  only  the  thing  offered,  but  also  the  con- 

sec.  207G.    See,  in  illustration,   Hannan  v.  ditious  upon  which  the  offer  of  perfonnauce 

McNickle,  82  Cal.  122,  127;  In  re  Pearsons,  is  made  to  depend:  Kofoed  y.  Gordon,  122 

102  Cal.  5C9.    This  section  is  to  be  UberaUy  Cal.  314. 

1502.  Title  to  thing  offered. 

Sec.  1502.  The  title  to  a  thing  duly  offered  in  performance  of  an  obligation 
passes  to  the  creditor,  if  the  debtor  at  the  time  signifies  his  intention  to  that 
■effect. 

1603.  Custody  of  thing  offered. 

Sec.  1503.  The  person  offering  a  thing,  other  than  money,  by  way  of  per- 
formance, must,  if  he  means  to  treat  it  as  belonging  to  the  creditor,  retain  it  as 
A  depositary  for  hire,  until  the  creditor'  accepts  it,  or  until  he  has  given  reason- 
able notice  to  the  creditor  that  he  will  retain  it  no  longer,  and  if  with  reason- 
able diligence  he  can  find  a  suitable  depositary  therefor,  until  he  has  deposited 
it  with  such  person. 

Depositary  for  hire:  See  sec.  1852,  post 

1504.  Effect  of  offer  on  accessories  of  obligation. 

Sec.  1504.     An  offer  of  payment  or  other  performance,  duly  made,  though  the 

title  to  the  thing  offered  be  not  transferred  to  the  creditor,  stops  the  running  of 

interest  on  the  obligation,  and  has  the  same  effect  upon  all  its  incidents  as  a 

performance  thereof. 

Tender  stops  runping  of  interest:  Hid-  Tender  bars  costs:  Code  Civ.  Proc.,  sec 

•deu   Y.  Jordan,  39    Cal.    61;    Patterson  ▼.  1030. 

Sharp,  41  Cal.  133;  Himmelmann  v.  Fitzpat-  Tender,  whether  discharges  lien:   See 

rick,  50  Cal.  650;  Kortright  t.  Cady,  21  N,  Pierre  v.  Castro,  14  Cal.  530;   ffimmelmann 

Y.  866;  Woodruff  T.  Trapnall,  12  Ark.  640;  y.  Fitzpatrick.  50  Cal.  650. 

Hayes  v.  Thorn.  28  N.  H.  386.    Tender  kept  i>^«„4,4x^«  ^#  .  ^.nj  4.^^ j       c_  „„  «n. 

good  entitles  the  plaintiff  to  judgment  tor  Requisites  of  a  valid  tender:  Seejin  ar^ 

fhe  amount  tendered,   and    the    defendant      ^fj^  ^^  ^'  ^'  ^*°^'  *"  ^'  ^'  ^"^  ^'^' 

judgment  for  his  costs:  Curiae  v.  Abadie,  26         £' 

€ttl.  502.  Effect  of  offer  in  writing  is  the  same  as 

Tender  transfers  title:  See  sec.  1502,  su-      tender:  See  Code  Civ.  Proc,  sec.  2074. 
pra. 

1505.  Creditor's  retention  of  thing  which  he  refuses  to  accept. 

See.  1505.     If  anything  is  given  to  a  creditor  by  way  of  performance  which 
he  refuses  to  accept  as  such,  he  is  not  bound  to  return  it  without  demand;  but 
if  he  retains  it,  he  is  a  gratuitous  depositary  thereof. 
Oratultous  depositary:  See  sec.  1844  et   seq.,  post. 
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CHAPTER  III. 


PBEVENTION  OF  PEBFOBMANCE  OB  OFFEB. 

Sec.  1511.  What  excuses  performance,  etc. 

Sec.  1512.  PerformaDce  prevented. 

Sec.  1513.  Same.    [Repealed.] 

Sec.  1514.  Same. 

Sec.  1515.  Effect  of  refusal  to  accept  performance  before  offer. 

1511.  What  excuses  performance,  etc. 

Sec.  1611.  The  want  of  performance  of  an  obligation,  or  of  an  offer  of  per- 
formance, in  whole  or  in  part,  or  any  delay  therein^  is  excused  by  the  followiii^g 
causes,  to  the  extent  to  which  they  operate: 

1.  When  such  performance  or  offer  is  prevented  or  delayed  by  the  act  of  the 
creditor,  or  by  the  operation  of  law,  even  though  there  may  have  been  a  stipu- 
lation that  this  shall  not  be  an  excuse; 

2.  When  it  is  prevented  or  delayed  by  an  irresistible,  superhuman  cause,  or 
by  the  act  of  public  enemies  of  this  state  or  of  the  United  States,  unless  the 
parties  have  expressly  agreed  to  the  contrary;  or, 

3.  When  the  debtor  is  'induced  not  to  make  it,  by  any  act  of  the  creditor 
intended  or  naturally  tending  to  have  that  effect,  done  at  or  before  the  time  at 
which  such  performance  or  offer  may  be  made,  and  not  rescinded  before  that 
time. 


Want  of  performance  excused.— Preven- 
tiou  of  performance  by  one  party  seems  to 
be  regarded  by  the  code  in  some  instances 
as  equiTalent  to  performance  as  to  the  oth- 
er: See  sec.  1512,  infra.  In  Wolf  y.  Marsh, 
54  Cal.  228,  the  debtor  by  his  act  made  it 
Sm possible  for  the  contingency  to  happen 
upon  which  his  promise  to  pay  depend- 
ed. There  his  promise  was  made  absolute: 
Loujr  T.  Saiifley,  79  Gal,  260.  See.  also, 
Griffith  T.  Happersberger,  86  Cal.  605,  613. 
He  is  immediately  liable  to  be  sned  without 
demand:  Wolf  v.  Marsh,  54  Cal.  228;  Poirier 
T.  Gravel,  88  Cal.  79.  Where  a  contractor 
agreed  to  do  work  under  a  contract  provid- 
ing for  the  payment  of  money  to  him  in  in- 
stallments, the  mere  failure  to  pay  these  in- 
stallments does  not  entitle  the  contractor  to 
abandon  the  work  and  sue  for  the  benefits 
he  would  have  received  upon  a  full  perform- 
ance: Cox  V.  McLaughlin,  52  Cal.  591.  The 
contractor  may,  however,  recover  on  quan- 
tum meruit  in  such  a  case,  for  the  value  of 
the  work  and  labor  done:  Coz  v.  McLaugh- 
Un,  76  Cal.  60;  9  Am.  St.  Rep.  164;  Porter 
V.  Arrowhead  Reservoir  Co.,  100  Cal.  500; 
San  Francisco  Bridge  Co.  v.  Dumbarton  etc. 
Co.,  119  Oal.  272.  In  the* last  case  it  was 
held  that  the  contractor's  rights  were  not 
affected  by  the  fact  that  it  did  not  stop 
work  immediately  after  the  failure  of  the 
defendants  to  make  the  first  payment:  Cit- 
ing Canal  Co.  v.  Gordon,  6  Wall.  500.  The 
party  unjustifiably  prevented  from  complet- 
ing performance  may  sue  on  quantum  mer- 


uit for  labor  done  and  materials  furnished: 
Joyce  V.  White,  95  Cal.  236. 

Prevention  by  one  party  excuses  perform- 
ance by  the  other:  Ketchum  v.  Zeilsdorff, 
26  Wis.  510;  United  States  v.  Peck,  102  U. 
S.  64;  Kiugsley  v.  Brooklyn,  78  N.  Y.  200, 
212;  Hawley  v.  Smith,  45  Ind.  183,  202; 
Belden  v.  Woodmansee,  81  111.  25;  2  Benja- 
min on  Sales,  5th  Am.  ed.,  743,  in  note. 
Want  of  performance  which  was  brought 
about  by  the  act  of  the  party  entitled  to  per- 
formance cannot  be  complained  of:  Hough- 
ton V.  Steele^  58  Cal.  421;  Tucker  v.  Ed- 
wards,  7  Colo.   209. 

Prevention  by  operation  of  law.— Inter- 
ference by  writ  sued  out  by  a  private  liti- 
gant is  not  such  prevention:  Klauber  ▼. 
San  Diego  St.  Car  Co.,  95  Cal.  353. 
'  The  fact  that  a  water  company  is  en- 
joined by  another  corporation  to  divert  suf- 
ficient water  to  comply  with  its  contract  to 
furnish  water^  is  not  a  legal  excuse  for  its 
nonperformance  of  such  contract:  Sample  v. 
Fresno  Flume  etc.  Co.,  129  Cal.  222. 

Subd.   2.    See  the  maxim,   section  3526,^ 
"No  man  is  responsible  for  that  which  no 
man  can  control." 

Those  acts  are  to  be  regarded  in  a  legal 
sense  as  the  acts  of  God  which  do  not  hap- 
pen through  human  agency,  such  as  storms, 
lightnings,  tempests.  The  elements  are  the 
means  through  which  God  acts,  and  "dam- 
ages by  the  elements"  are  damages  by  the 
act  of  God:  Polack  v^  Pioche,  35  Cal.  416. 
See  the  meaning  of  this  expression  discussed 
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in  Wharton  on  Negligence,  sees.  114,  553;  1 
Wharton  on  Contracts,  sec.  308  et  seq. 
8nch  rise  or  high  water  in  a  stream  as  is 
usual  and  ordinary  and  reasonably  antici- 
pated at  particular  periods  of  the  year  is 
not  an  "act  of  God":  Ryan  t.  Rogers,  96 
Cal.  349. 

Act  of  €rod,  liability  for  loss  occasioned 
partly  by,  and  partly  by  other  means:  See 
97  Am.  Dec.  408411,  note.  When  proximate 
cause  of  injury:  See  86  Am.  St.  Rep.  838- 
840,  note. 

Who  is,  and  what  interference  will  excuse 
performance:  See  1  Wharton  on  Contracts, 
sec.  319  et  seq. 

Impossibility  of  performaiice:  See,  also. 


in  general,  Wilmington  Transportation  Oo. 
V.  O'Neil,  98  Cal.  1;  Fountain  v.  Semi- 
Tropic  Laud  etc.  Co.,  99  Cal.  617  (election 
of  remedy  bet^n'oeu  rescission  and  damages 
when  breach  of  contract  renders  perform- 
ance impossible;  whether  a  breach  gives  oth- 
er party  a  right  to  abandon  contract  is  to 
some  extent  a  question  of  fact). 

'^he  impossibility  which  will  excuse  non- 
performance of  a  contract  must  consist  in 
the  nature  of  the  thing  to  be  done,  and  not 
in  the  inability  of  the  party  to  do  it,  unless 
such  inability  is  provided  against  by  the 
terms  of  the  contract:  Sample  v.  Fresno 
Flume  etc.  Co.,  129  Cal.  222. 

See,  also.  Code  av.  Proc,  sec.  207a 


1612.  Ferformanoe  prevented. 

Sec.  1512.  If  the  perfonnance  of  an  obligation  be  prevented  by  the  creditor, 
the  debtor  is  entitled  to  all  the  benefits  which  he  would  have  obtained  if  it  had 
been  performed  by  both  parties.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  240;  took  effect  July  1, 1874.] 

Prevention  by  creditor:  See  supra,  note  to  sec.  1611. 

1613.  Same. 

[Section  X513  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  240;  took  effect  July  1,  1874.] 

1614.  Same. 

Sec.  1514.  If  the  performance  of  an  obligation  is  prevented  by  any  cause 
excusing  performance,  other  than  the  act  of  the  creditor,  the  debtor  is  entitled 
to  a  ratable  proportion  of  the  consideration  to  which  he  would  have  been  en- 
titled upon  full  performance,  according  to  the  benefit  which  the  creditor  receives 
from  the  actual  performance. 

1616.  Effect  of  refusal  to  accept  performance  before  offer. 

Sec.  1516.    A  refusal  by  a  creditor  to  accept  performance,  made  before  an 

offer  thereof,  is  equivalent  to  an  offer  and  refusal,  unless,  before  perfonnance  is 

actually  due,  he  gives  notice  to  the  debtor  of  his  willingness  to  accept  it. 

See  Meserole  t.  Archer,  3  Bosw.  376-382;  Befusal  to  perform  entitles  the  othfjr 
North  T.  Pepper,  21  Wend.  638;  Travers  v.  party  to  enforce  the  obligation  without  pe^ 
Halstead,  23  Wend.  66.  formance  on  his  part:  See  sec  1440,  ante. 

CHAPTEE  IV. 

ACCORD    AND    SATISFACTION. 

Sec.  1521.  Accord,  what. 

Sec.  1522.  Effect  of  accord. 

Sec.  1523.  Satisfaction,  what. 

Sec.  1524.  Part  performance  in  satisfaction. 

1621.  Accord,  what. 

Sec.  1521.  An  accord  is  an  agreement  to  accept,  in  extinction  of  an  obliga- 
tion, something  different  from  or  less  than  that  to  which  the  person  agreeing 
to  accept  is  entitled.     [Amendment,  approved  March  30,  1874;  Amendments 

1873-74,  240;  took  eflEect  July  1,  1874.] 
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Acoord  and  satisfaction.— Formerly  pait 
payment  of  a  mouey  demand  without  a  re- 
lease under  seal  did  not  work  a  release.  This 
condition  of  the  law  and  its  present  aspect 
is  thus  stated  in  the  commissioners'  note  to 
section  1524,  post:  ''Before  the  passage  of 
the  act  of  1868  (see  Stats.  1868.  31).  the  rule 
•of  law  was  that  payment  of  an  amount  less 
than  that  of  a  liquidated  debt  then  payable 
was  not  a  satisfaction  thereof,  though  ac- 
cepted   as  such:  Delaud  t.  Hiett,  27  Cal. 
€11;  87  -rVm.  Dec.  102;  Pierson  t.  McCahill, 
21  Cal.  122;  but  see,  also,  Gayan  v.  Annan 
etc.  Co.,  2  Cal.  491.    Such,  also,  is  yet  the 
settled  law  in  many  of  the  states:  Palmer- 
ston  V.  Huxfopd,4  Denio,106;  Nearyv.  Bost- 
wick,  2  Hilt.  514;  see  Erans  ▼.  Powis,  1 
Ex.  601;  Wilkinson  v.  Byers,  1  Ad.  &  E. 
106;  Brooks  ▼.   White,   3  Met.  286;  Good- 
:iiow  T.  Smith,  18  Pick.  414;  29  Am.  Dec. 
600;  Smith  y.  Brown,  3  Hawks,  580;  Von 
Oerhard  y.  Lighte,  13  Abb.  Pr.  101;  Harri- 
son y.  Wilcox,  2  Johns.  448;  3  Am.  Dec. 
414;  Dederick    y.    Leman,    9    Johns.    333; 
Scott   y.  Hunt,  2    How.    Pr.  58;  Down    y. 
Hatcher,    10  Ad.    &    E.    121;  Thomas   y. 
fieathom,  2  Barn.  &  C,  477;  Fitch  y.  Sutton, 
^  East,  230;  Cumber  y.  Wane,  1  Strange, 
426.    This  rule  of  the  common  law  was  not 
founded  upon  natural  justice,  nor  can  it  be 
supported  upon    any  other  than    technical 
grounds.    An  agreement  to  accept  a  barrel 
of  flour  in  satisfaction  of  a  debt  of  one 
thousand  dollars  was  yalid,  and  if  the  flour 
was  deliyered  the  debt  was  satisfied.    So  a 
Telease  under  seal,  without  any  considera- 
tion, extinguished  the  debt.    But  an  agree- 
ment to  accept  nine  hundred   and  ninety- 
nine  doUars  in  satisfaction  of  the  debt  was 
nunyailiug,  and  the  obligation  to  pay  the 
•other  dollar  was  unimpaired.    In  Penusyl- 
yania  the  rule  has  been  disayowed  for  ovei 
thirty    years    past:  Milliken    y.    Brown,    1 
Bawle,  391.    It  has  been  abolished  in  Maine 
by   statute:  I^ws   1861,   c.    213.    The   sec- 
tion given  aboye  is  substantially  the  law  of 
1867-68." 

Must  be  execiited.-^Accord  without  sat- 
isfaction is  no  bar  to  an  aption;  to  make 
the  plea  of  accord  a  good  plea,  it  must  show 
tb  *■  the  accord  has  been  executed:  Simmons 
T.  Hamilton,  56  Cal.  493;  Noe  y.  Christy, 


51  N.  Y.  279;  Goodrich  y.  Stanley,  24  Conn. 
613;  Gushing  y.  Wyman,  44  Me.  121; 
Smith's  liead.  Cas.,  7th  Am.  ed.,  601; 
Young  y.  Fugett,  1  Lea,  444.  See,  also, 
Simmons  y.  Oullahan,  75  Cal.  508;  Holton 
y.  Noble,  88  Cal.  7. 

Hence,  payment  in  part  of  the  amount  due 
upon  a  mouey  judgment,  under  an  agree- 
ment that  it  shall  operate  as  a  satisfaction 
in  full,  will  not  discharge  the  judgment: 
Siddall  y.  Clark,  89  Cal.  321,  where  a  note 
was  giyen  for  a  less  amount  than  the  judg- 
ment. 

Where  a  defendant  relies  upon  an  accord 
and  satisfaction  the  burden  is  on  him  to 
show  the'  satisfaction  as  well  as  the  ac- 
cord: Simmons  y.  Oullahan,  76  Cal.  508. 

The  fact  that  the  creditor  at  first  ob- 
jected makes  no  difference,  if  he  finally  ac- 
cepts the  settlement:  Roach  y.  Gilmer.  8 
Utah,  389. 

Accord  and  satisfaction  by  one  of  seyeral 
joint  debtors  with  the  common  creditor  dis- 
charges the  debt  as  to  all:  Barrett  y.  Rail- 
road, 45  N.  Y.  628;  Eyaus  y  Pigg,  3  Cold. 
395.    But  see  sec.  1543,  post. 

Substituting  a  new  obligation  for  the  ex- 
isting one  is  a  noyation:  See  post,  sec.  1530 
et  seq. 

Parol  eyidence  is  admissible  in  support  of 
a  defense  to  an  action  on  a  promissory  note 
to  proye  an  executed  parol  agreement  in  the 
nature  of  an  accord  and  satisfaction:  Tread- 
well  y.  Himmelmanu,  50  Cal.  9. 

Fraud  in  the  executed  ag^ement  for 
satisfaction  is  a  ground  for  rescission  of  the 
agreement,  under  sections  1689,  1691,  post: 
Dobinson  y.  McDonald,  92  Cal.  33. 

Compromises:  See  post,  sec.  1605, in  note. 
Payment  by  note:  See  the  cases  collated 
in  the  note  to  2  Benjamin  on  Sales,  4th 
Am.  ed.,  939  et  seq. 

Order  on  third  person,  effect  of:  See 
sec.  1633,  post. 

Merger  of  contract  in  deed.— A  con- 
tract for  the  conyeyance  of  a  specified  tract 
of  land  is  not  satisfied  by  the  conveyance 
of  a  part  of  such  tract;  and  a  deed  of  part 
thereof  does  not  merge  the  contract  in  the 
deed  if  the  deed  is  not  accepted  in  satisfac- 
tion of  the  agreement:  Cay  ana  ugh  y.  Cas- 
selman,  86  Cal.  543. 


1522.  Effect  of  accord. 

Sec.  1522.    Though  the  parties  to  an  accord  are  bound  to  execute  it,  yet  it 

does  not  extinguish  the  obligation  until  it  is  fully  executed. 

Until  satisfaction,  the  accord  is  a  mere  y.  Wyman,  44  Me.  121;  White  y.  Gray.  68 
negotiation  pending,  from  which  the  credi-  Me.  579;  Simmons  y.  Clark,  56  111.  96;  Oyer- 
tor  may  withdraw  his  acceptance:  Cushiug      ton  y.  Connor,  50  Tex.  113. 

1523.  Satisfaction,  what. 

Sec.  1523.    Acceptance,  by  the  creditor,  of  the  consideration  of  an  accord 

extinguishes  the  obligation,  and  is  called  satisfaction. 

See  supra*  note  to  sec.  1521;  see  next  sec-         Withdrawing  acceptance:  See  sec.  1522, 
4:ion.    Also,  Robinson  y.  Placeryille  etc.  R.      and  note. 
^  Co.,  65  Cal.  263. 
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1524.  Part  performance  in  satisfaotion. 

Sec.  1524.  Part  performance  of  an  obligation,  either  before  or  after  a  breach 
thereof,  when  expressly  accepted  by  the  creditor  in  writing,  in  satisfaction,  or 
rendered  in  pursuance  of  an  agreement  in  writing,  for  that  purpose,  though 
without  any  new  consideration,  extinguishes  the  obligation.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  241;  took  effect  July  1,  1874.] 

cept  it  iu  satisfaction  of  the  obligation: 
Simmons  t.  Hamilton,  56  Cal.  496,  495. 
A  defense  of  accord  and  satisfactiou  uot 
sustained  by  evidence  of  a  receipt  in  full 
made  in  ignorance'  of  the  existence  of  an- 
other claim:  See  Rned  v.  Cooper,  119  CaL 
46a;  sec*  1<542. 


Part  performance  as  an  extinguishment 
of  an  obligation:  See  supra,  note  to  sec. 
1521. 

An  unexecuted  agreement  does  not  ex- 
tinguish the  obligation  of  joint  debtors,  un- 
less it  has  been  expressly  accepted  by  the 
creditor,  or  he  has  agreed  in  writing  to  ac- 


CHAPTBE  V. 


NOVATION. 


Sec.  1530.    Novatiom,  what. 
Sec.  1531.    Modes  of  novation. 


Sec.  1532.    Novation  a  contract 
Sec.  1533.    Rescission  of  novation. 


1530.  Novation,  what. 

Sec.  1530.    Novation  is  the  substitution  of  a  new  obligation  for  an  existing 


one. 

Novation:  Section  cited  generally  in  Can- 
ney  v.  South  Pacific  Coast  R.  R.,  68  Cal. 
502.  The  promise  to  pay  the  debt  of  one's 
creditor  iu  consideration  of  the  release  of 
such  creditor  from  his  indebtedness  is  not 
a  promise  within  the  statute  of  frauds  re- 
quired to  be  in  writing:  Welch  v.  Kenny, 
49  Cal.  49.  The  lelease  of  one's  debtor  in 
consideration  of  another's  assuming  the  ob- 
ligation is  a  sufficient  consideration  to  sup- 
port the  latter's  promise:  Barriuger  v. 
Warden,  12  Cal.  311.  So  taking  a  note  and 
mortgage  from  one  of  two  joint  and  several 
debtors,  in  discharge  of  the  original  indebt- 
edness, operates  as  a  novation:  Farmers* 
Nat.  Bank  v.  Stover.  58  Cal.  387.  The 
most  common  form  of  novation  is  where  a 
purchaser,  as  part  consideration,  agrees  to 
pay  some  debt  which  the  seller  owes.  If 
aU  the  parties  consent,  and  the  seller  is  re- 
leased from  liability,  the  novation  is  com- 
plete: Welch  V.  Kenny,  49  Cal.  49;  Calvo  v. 
Da  vies,  73  N.  Y.  211;  Dingeldein  v.  Rail- 
road, 37  N.  Y.  575;  Shaffer  v.  McKanna, 
24  Kan.  22;  Rogers  v.  Gosnell,  58  Mo.  589. 

Whether  it  is  essential  that  the  substi- 
tuted creditor  shall  at  the  time  of  the  agree- 
ment to  substitute  agree  to  accept  the  new 
debtor  and  discharge  the  original  debtor,  or 
whether  his  subsequent  acceptance  will  be 


sufficient,  and  may  be  evidenced  by  his  in- 
stituting proceedings  against  the  new  debt- 
or, see  McLaren  v.  Hutchinson,  22  Oal.  1S7; 
83  Am.  Dec.  59;  Lewis  v.  Covillaud,  21  Cal. 
178,  adopting  the  latter  view,  and  commeut- 
ing  upon  McLaren  v.  Hutchinson,  18  Cal. 
80;  see,  also,  sec.  1682,  infra. 

In  case  of  the  substitution  of  a  new  debt- 
or the  creditor's  action  is  property  broaght 
iu  his  own  name:  Wiggins  v.  McDonald,  IS 
Cal.  126.  It  is  essential  in  an  action  against 
one  who  had  promised  to  pay  the  amoont 
of  another's  debt  to  the  plaintiff,  in  coiisid- 
eration  of  that  other's  release,  that  the 
plaintiff  prove  the  release:  Gyle  v.  Shoeu- 
bar,  23  Cal.  J538. 

An  accounting  and  settlement  between 
parties  to  a  prior  contract,  by  which  a  dif- 
ferent compensation  and  mode  of  compeusa- 
tion  for  services  rendered  is  fixed,  and  th« 
time  of  performance  enlarged,  is  a  new  con- 
tract, and  while  it  remains  in  force  an  ac- 
tion on  the  prior  contract  is  improper: 
Griswold  V.  Pierratt,  110  Cal.  259. 

Right  to  sue  on  contract  made  for 
one's  benefit:  See  post,  sec.  1559. 

As  to  what  elements  are  necessary  to  con- 
stitute a  novation  between  a  principal  debt- 
or and  a  tnistee  of  plaintiff,  see  Pimeutal 
V.  Marques,  109  Cal.  406. 


1531.  Uodes  of  novation. 

Sec.  1531.    Novation  is  made: 

1.  By  the  substitution  of  a  new  obligation  between  tbe  same  parties,  with 
intent  to  extinguish  the  old  obligation; 
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2.  By  the  substitution  of  a  new  debtor  in  place  of  the  old  one,  with  intent 
to  release  the  latter;  or, 

3.  By  the  substitution  of  a  new  creditor  in  place  of  the  old  one,  with  intent  to 
transfer  the  rights  of  the  latter  to  the  former. 


For  transaction  not  amounting  to  a 
novation  within  tlie  meaning  of  subdivision 
1,  see  Estate  of  Snllenberger.  72  Cal.  549. 

In  the  novation  of  a  debt  evidenced  by 
a  note  the  obligation  of  the  note  as  such 
is  extinguished,  and  the  note  would  only  re- 
main to  mark  the  extent  of  the  new  obliga- 
tion, although  the  surrender  of  the  note  is 
not  essential  to  the  novation:  Pimental  v. 
Marques,  109  Cal.  406. 

Subd.  2.    Novation  will  not  be  presumed 


where  the  acts  tending  to  show  the  novation 
are  consistent  with  the  fact  that  the  origi- 
nal party  to  the  contract  is  being  held 
thereto.  So,  receipt  of  part  payment  from 
assignee  with  knowledge  of  the  assignment 
is  not  sufficient  to  prove  a  novation,  in  the 
absence  of  evidence  of  a  release  of  the  as- 
signor: Haubert  v.  Mausshardt,  89  Cal.  433. 
See,  further,  in  iUustration  of  this  subdi- 
vision, Pimental  v.  Marques,  109  Cal.  406. 


1532.  Novation  a  contract. 

Sec.  1532.     Novation  is  made  hy  contract,  and  is  subject  to  all  the  rules  con- 
cerning contracts  in  general. 
See    Farmers'    Nat.   Bank    v.    Stover,    60   Cal.  387. 

1533.  Bescission  of  novation. 

Sec.  1533.  When  the  obligation  of  a  third  person,  or  an  order  upon  such 
person,  is  accepted  in  satisfaction,  the  creditor  may  rescind  such  acceptance 
if  the  debtor  prevents  such  person  from  complying  with  the  order,  or  from 
fulfilling  the  obligation;  or  if,  at  the  time  the  obligation  or  order  is  received, 
such  person  is  insolvent,  and  this  fact  is  unknown  to  the  creditor;  or  if,  before 
the  creditor  can  with  reasonable  diligence  present  the  order  to  the  person  upon 
whom  it  is  given,  he  becomes  insolvent.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  241;  took  effect  July  1,  1874.] 

Payment  by  note:  See    2   Benjamin    on  857;  in  the  latter  section  it  is  stated  that 

Sales,  4th  Am.  ed.,  930  et  seq.,  note.  the  acceptance  of  such  paper  operates  only 

Negrotiable  paper  as  satisfaction:  Bee,  as  a  conditional  novation  as  a  general  rule, 
generally,  2  Wharton  on  Contracts,  sees.  853, 


CHAPTER  VI. 


RELEASB. 

8ec.  1541.    Obligation  extinguished  by  release. 

Sec.  1542.    General  release  not  to  extend  to  certain  claims. 

Sec.  1543.    Release  of  several  joint  debtors. 

1541.  Obligation  extingpiished  by  release. 

Sec.  1541.  An  obligation  is  extinguished  by  a  release  therefrom  given  to  the 
debtor  by  the  creditor,  upon  a  new  consideration,  or  in  writing,  with  or  without 
new  consideration. 

cutiou  and  assigned  by  him  to  the  parties 
whose  property  he  has  wrongfully  sold,  and 
who  in  consideration  of  the  assignment  re- 
lease the  sheriff.  The  indemnity  still  holds 
good:  McBeth  v.  Mclntyre,  67  Cal.  49. 

As  to  the  necessity  of  delivering  a  written 
release  in  order  to  make  it  effective,  see 
Clark  V.  Childs,  («  Cal.  87. 

The  provision  of  this  section,  that  a  written 


Writing  imports  a  consideration:  Sec. 
1614.  post. 

Nonpayment  of  the  consideration  for 
the  release  does  not  affect  the  instrument  as 
a  valid  release:  Paige  v.  O'Neal,  12  €:al. 
483. 

Release.— The  above  section  does  not  ap- 
ply so  as  to  release  the  sureties  on  an  in- 
demnity given  to  a  sheriff  on  a  levy  of  exe- 
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release  is  good  without  a  consideratiou,  ap-  erate  as  snch  iu  a  roundabout  way:  Upper 
plies  only  to  formal  releases  purporting  to  San  Joaquin  Irr.  Canal  Co.  v.  Roach,  78  0aL 
be  snch,  and  not  to  things  which  might  op-      562;  Rogers  v.  Kimball,  121  Cal.  247,  253. 

1542.  General  release  not  to  extend  to  certain  claims. 

Sec.  1543.  A  general  release  does  not  extend  to  claims  which  the  creditor 
does  not  know  or  suspect  to  exist  in  his  favor  at  the  time  of  executing  the  re- 
lease, which  if  known  by  him  must  have  materially  affected  his  settlement  with 
the  debtor.  [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 
241;  took  effect  July  1,  1874.] 
See  Rued  y.  Cooper,  119  Cal.  463. 

1543.  Release  of  several  joint  debtors. 

Sec.  1543.  A  release  of  one  of  two  or  more  joint  debtors  does  not  extinguiflh 
the  obligations  of  any  of  the  others,  unless  they  are  mere  guarantors;  nor  does  it 
affect  their  right  to  contribution  from  him. 


Belease  of  one  Joint  debtor.— *This  pro- 
vision is  new:  See  Cornell  v.  Masteu,  35 
Barb.  157;  Bronson  t.  Fitsshugh,  1  Hill,  185; 
Hyffman  v.  Duulop,  1  Barb.  185;  Parsons  ▼. 
Hughes,  9  Paige,  591;  CatslciU  Bank  y.  Mes- 
senger, 9  Cow.  S7;  Rowley  v,  Stoddard,  7 
Johns.  207.  A  release  may  be  so  drawn  as 
to  discharge  one  only  of  several  joint  debt- 
ors. As  the  intention  of  the  creditor  is  evi- 
dent enough  from  the  forjn  of  the  release, 
the  justice  of  this  provision  can  hardly  be 
disputed."  In  Ransom  v.  Farrish,  4  Cal. 
38C,  and  Armstrong  v.  Hayward,  6  Cal.  183, 
a  release  of  one  joint  debtor  operated  as  a 
release  of  the  others.  But  this  latter  case 
affords  illustration  of  the  commissioners' 
statement  that  a  release  may  be  so  drawn 
as  to  discharge  but  one  debtor. 

Part  payment  by  a  joint  debtor  does  not 
release  him  from  liability  as  to  the  residue; 
his  obligation  extends  to  the  entire  indebted- 
i]«s8:  Griffith  v.  Grogan,  12  Cal.  317. 

Releasing  a  stockholder  from  all  liability 
discharges  other  stockholders  and  the  cor- 
poration to  the  same  extent:  Prince  v.  Lynch, 


38  Cal.  528;  99  Am.  Dec.  427.  The  release 
of  several  persons  jointly  liable  on  a  promis- 
sory note,  who  are  not  mere  guarantors,  does 
not  -release  the  other  co-obligors:  Wristen 
V.  Curtiss,  76  Cal.  6. 

Release  of  one  partner:  In  North  Ins. 
Co.  V.  Porter,  OS  Cal.  157.  the  creditor  re- 
leased two  members  of  a  partnership,  ex- 
pressly stipulating  that  the  defendant,  the 
remaining  partner,  should  not  be  refeased. 
The  court  examined  the  above  section  some- 
what, but  in  connection  with  the  express 
reservation  that  the  defendant  should  not 
be  discharged. 

GKiarantor's  liability  dlBcharged:  See 
sec.  2819,  post. 

Bights  of  sureties:  See  post,  sec.  2SM. 
Prior  to  the  adoption  of  section  1643  of  the 
Civil  Code,  a  release  of  one  surety  released 
the  other,  and  as  to  a  contract  of  cosurety- 
ship  .  entered  into  before  the  section  was 
adopted,  a  release  of  one  after  its  adoption 
releases  the  others:  Spencer  t.  Hougliton, 
68  Cal.  82. 
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IV.  Unlawful  Contracts 1667 
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TITLE  L 

NATURE  OF  A  CONTRACT. 

Chapter  I.    Definition 1549 

11.    Parties 1556 

III.  Consent 1565 

IV.  Object • 1595 

V.    Consideration 1605 


CHAPTER  L 

DEFINITION. 

Sec  1549.    Contract,  what. 

Sec.  1550.    Esseutial  elemeuts  of  contract. 

1649.  Contract,  what. 

Sec.  1549.    A  contract  is  an  agreement  to  do  or  not  to  do  a  certain  thing. 

1550.  Essential  elements  of  contract. 

Sec.  1550.    It  is  essential  to  the  existence  of  a  contract  that  there  should  be: 
1-     Parties  capable  of  contracting; 

2.  Their  consent; 

3.  A  lawful  object;  and, 

4.  A  sufficient  cause  or  consideration. 

Parties:  See  sec.  1556  et  seq.;  and  see  "The  word  'object*  has  been  selected,  after 

ante,  as  to  minors  and  persons  of  unsound  much  reflection,  as  a  more  correct  word  for 

mind,  sec.  33  et  seq.:  Harris  y.  Harris,  64  the  purpose  here  intended,  than  'subject'  or 

Cal.  109.  'subject  matter* ":  Note  in  draft  of  code. 

Consent:  See  sec.  15€5  et  seq.  TTnlawful  contracts:  See  sec.  1667,  post. 

Object  of  the  contract:  See  sec.   1595.         Consideration:  See  sec.  1605  et  seq.,  post. 


CHAPTER  II. 

PARTIES. 

Sec.  1556.  Who  may  contract. 

Sec.  1557.  Minors,  etc. 

Sec.  1558.  Identification   of  parties   necessary. 

Sec.  1559.  When   contract  for  benefit  of   third  person  may  be  enforced. 

« 

1556.  Who  may  contract. 

Sec.  1556.    All  persons  are  capable  of  contracting,  except  minors,  persons 
of  unsound  mind,  and  persons  deprived  of  civil  rights. 

Contracts  of  infants:  See  ante,  sec.  33         Contracts  of  married  women:  See  ante, 
et  seq.  sees.  158,  159,  167. 

Contracts  of  persons  of  unsound  mind: 
See  ante,  sec.  38  et  seq. 
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1557.  Minors,  etc. 

Sec.  1557.    Minors  and  persons  of  unsound  mind  have  only  such  capacity  as 
is  defined  by  part  I  of  division  I  of  this  code. 

See  ante,  sec.  33  et  seq. 
Contracts    of    infants:    See    exhanstire    note,  18  Am.  St.  Rep.  573-724. 

1558.  Identification  of  parties  necessary. 

Sec.  1558.    It  is  essential  to  the  validity  of  a  contract,  not  only  that  the  parties 
should xxist,  but  that  it  should  be  possible  to  identify  them. 

1559.  When  contract  for  benefit  of  third  person  nmy  be  enforced. 

Sec.  1559.     A  contract,  made  expressly  for  the  benefit  of  a  third  person,  may 
be  enforced  by  him  at  any  time  before  the  parties  thereto  rescind  it. 

Contracts  for  benefit  of  third  person:  For  a  cousideratiou  of  the  priuciples  ed- 

See  39  Am.  St.  Rep.  531-535,  note;  71  Am.  nouneed  in  the  above  section,  see  the  discus- 

St.  Rep.  176-207,  note;  3  Am.  Dec.  305,  30G,  sion  in  McLaren  v.  Hutchinson,  22  Cal.  1S7, 

note.  83  Am.  Dec.  59,  and  the  cases  there  referred 

One  in  whose  favor  a  contract  is  made  to — where  the  doctrine  of  uovatiou  was  in- 

may  maintain  an  action  thereon.      This  is  Yolved,  and  the  right  of  a  creditor  to  soe 

now  the  generally  accepted  doctrine  in  Amer-  his  debtor*8  debtor,,  by  reason  of  the  latter's 

ica:  Mason  v.  Hall,  30  Ala.  GOl;  Burrows  v.  promise  to  which  the  plaintiff  was  uot  a 

Robertson,  7  Iowa,  101;  Anthony  y.  Hermau,  party. 

14  Kan.  497;  Kobbins  v.  Ay  res,  10  Mo.  542;  Such  a  contract  cannot  be  rescinded  or  re- 
Jackson  y.  Smith,  52  N.  H.  11;  Joslin  y.  Yoked  so  long  as  the  promisor  coutiuues  to 
New  Jersey  Car  Spring  Co.,  36  K.  J.  L.  receive  the  consideration  from  the  original 
145;  Del.  &  H.  Canal  Co.  y.  Weschester  promisee:  Maloue  y.  Crescent  City  etc.  Co., 
Bank,  4  Denio,-  99;  (ilen  y.  Hope  etc.  Ins.  77  Cal.  38.  This  section  applies  onlj  to 
Co.,  56  N.  Y.  381;  Barker  y.  Bradley,  42  cases  where  the  contract  is  made  expressly 
N.  Y.  319;  1  Am.  Rc'p.  521;  Dolph  y.  White,  for  the  benefit  of  a  third  person,  aud  not 
12  N.  Y.  300;  see,  also,  Pomeroy  on  Reme-  where  the  third  person  is,  or  may  be  in- 
dies, sec.  139,  and  the  collection  of  cases  in  cidentally  or  remotely  benefited  as  a  result 
2  Wharton  on  Contracts,  sec.  785  et  seq.,  of  the  contract:  Buckley  v.  Gray,  110  Cal 
and  notes.  339,  346;  52  Am.  St.  Rep.  88. 

• 

CHAPTER  IIL 

CONSENT. 

Sec.  1505.  Essentials  of  consent. 

Sec.  1500.  Consent,  when  Yoidable. 

Sec.  1507.  Apparent   consent,   when   not  free. 

Sec.  1508.  When  deemed  to  have  been  obtained  by  fraud,  ete. 

Sec.  1509.  Duress,  what. 

Sec.  1570.  Menace,  what. 

Sec.  1571.  Fraud,  oetual  or  constructiYe. 

Sec.  1572.  Actual  fraud,  what. 

Sec.  1573.  Constructive  fraud. 

Sec.  1574.  Actual  fraud  a  question  of  fact. 

Sec.  1575.  Undue  influence,  what. 

Sec.  1570.  Mistake,  what. 

Sec.  1577.  Mistake  of  fact. 

Sec.  1578.  Mistake  of  law. 

Sec.  1579.  Mistake  of  foreign  laws. 

Sec.  1580.  Mutuality  of  consent. 

Sec.  1581.  Communication  of  consent. 

Sec.  1582.  Mode  of  communicating  acceptance  of  proposaL 

Sec.  1583.  When  communication  deemed  complete. 

Sec.  15^.  Acceptance  by  performance  of  conditions. 

Sec.  1585.  Acceptance  must  be  absolute. 
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Sec.  1586.  Revocatiou  of  proposal. 

Sec.  1587.  BeTocation,  how  made. 

Sec.  1588.  Ratification  of  contract  void  for  want  of  consent. 

Sec.  1589.  Assumption  of  obligation  by  acceptance  of  benefits. 

1565.  Essentials  of  consent. 

Sec.  1565.    The  consent  of  the  parties  to  a  contract  must  be: 

1.  Free; 

2.  Mutual;  and^ 

3.  Communicated  by  each  to  the  other. 

Consent,  when  not  free,  and  effect:  Consent,  how  conununicated:  See  infra. 
Sees.  15()G,  1507,  infra.  sec.  1581  et  seq. 

Consent,  when  not  mutual:  See  sec.  Mutuality  of  contract:  See  7  Am.  Dec. 
1580.  492-494,  note;  63  Am.  Dec.  373,  374,  note. 

1566.  Consent,  when  voidable. 

Sec.  1566.  A  consent  which  is  not  free  is  nevertheless  not  absolutely  void, 
but  may  be  rescinded  by  the  parties,  in  the  manner  prescribed  by  the  chapter 
on  rescission. 


Bescisslon  of  contracts:  See  post,  sec. 
1688  et  seq. 

Fraudulent  release  not  void.— Where  a 
claim  for  life  insurance  has  been  settled 
for  about  one-fourth  of  the  policy,  an  action 


to  recover  the  residue  cannot  be  sustained 
upon  the  theory  that  the  settlement  can  be 
treated  as  void  for  alleged  fraud:  Wester- 
field  V.  New  York  Life  Ins.  Co.,  129  CaL  68. 


1567.  Apparent  consent,  when  not  free. 

Sec.  1567.    An  apparent  consent  is  not  real  or  free  when  obtained  through: 

1.  Duress; 

2.  Menace; 

3.  Fraud; 

4.  Uiidue  influence;  or, 

5.  Mistake. 


"Henace  has  usually  been  classed  with 
duress,  and  will  be  found  to  be  treated  under 
that  head  in  the  digest.  It  is,  however, 
clearly  a  separate  branch  of  the  subject. 
Accident  and  surprise  are  included  under 
the  head  of  mistake":  Commissioners*  note. 

Duress  defined:  Sec.  1560. 


Menace  defined:  Sec.  1570. 

Fraud  defined:  Sec.  1571. 

Undue  influence  defined:  Sec.  1675. 

Mistake  defined:  Sees.  1576,  1577. 

Ignorance  of  fact  as  a  defense:  See  30 
Am.  Rep.  017-620,  note;  65  Am.  St  Bep. 
504-510,  note. 


1568.  When  deemed  to  have  been  obtained  by  fraud,  etc. 

Sec.  1568.  Consent  is  deemed  to  have  been  obtained  through  one  of  the 
causes  mentioned  in  the  last  section  only  when  it  would  not  have  been  given 
had  such  cause  not  existed. 


Mistaken  reprMentation  not  determin- 
ing conscfnt:  Construing  this  section  in  con- 
nection witli  the  two  preceding  sections,  and 
section  1089,  post,  it  is  held  that  their  effect 
is  to  limit  the  remedy  of  rescission  to  cases 
where  the  assent  would  not  have  been  given 
had    the    alleged    cause   of   rescission   not 


existed.  A  misrepresentation,  in  order  to 
avoid  a  contract,  though  it  need  not  be  the 
sole  cause  of  the  contract,  must  be  of  such 
nature,  weight,  and  force,  that  the  court 
can  say:  "Without  it  the  contract  would 
not  have  been  made**:  Colton  v.  Stanford,  82 
Cal.  351;  Iti  Am.  St.  Rep.  137. 


1569.  Dnreasy  what. 

Sec.  1569.     Duress  consists  in: 

1.  Unlawful  confinement  of  the  person  of  the  party,  or  of  the  husband  or  wife 

of  such  party,  or  of  an  ancestor,  descendant,  or  adopted  child  of  such  party, 

husband,  or  wife ; 
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2.  Unlawful  detention  of  the  property  of  any  sucli  person;  or, 

3.  Confinement  of  such  person,  lawful  in  form,  but  fraudulently  obtained,  or 
fraudulently  made  unjustly  harassing  or  oppressive. 


Duress— Subd.  1.  XTnlawfuI  conflne- 
ment. — One  who  has  been  unlawfully  ar- 
rested* and  while  imprisoned  executes  a  con- 
tract by  reason  thereof,  op  pays  money  for 
his  release,  may  subsequently  avoid  the  con- 
tract, or  recover  the  money  in  assumpsit  for 
money  had  and  received:  Watkins  v.  Baird, 
4  Am.  Dec.  170;  Brooks  v.  Berryhill,  20  lud. 
97;  Richardson  v.  Duncan,  3  N.  H.  508; 
Stouffer  V.  Latshaw,  2  Watts,  167;  27  Am. 
Dec.  297;  Hackett  v.King,  6  Allen,  58;  Breek 
V.  Blanchard,  22  N.  H.  303;  Wallbridge  v. 
Arnold,  21  Conn.  424. 

The  unlawful  imprisonment  of  an  adopted 
child  as  duress  is  said  by  the  code  commis- 
sioners to  be  a  "new  provision,  but  in  ac- 
cordance with  the  title  on  adoption":  See 
ante,  sec.  221  et  seq. 

Subd.  2.  Unlawful  detention  of  prop- 
erty.—The  rule  of  the  code  is  very  broad. 
In  England  the  rule  seems  to  be  that  money 
paid  to  release  goods  unlawfully  detained 
may  be  recovered,  but  that  a  promise  made 
for  the  same  purpose  cannot  be  invalidated: 
Artec  V.  Backhouse,  3  Mees.  &  W.  645.  This 
distinction  is  denied  by  the  American  au- 
thorities, as  a  general  rule,  as  is  asserted  by 


Ewell  in  a  note  in  21  Am.  Law  Re^.,  K.  >?.. 
115,  117.  It  is  considered,  and  recent  c»«es 
cited,  in  1  Wharton  on  Contracts,  sec.  141). 

See  the  subject  treated  of,  also,  in  no'ft 
to  Hatter  v.  Greenlee,  26  Am.  Dec.  374  et 
seq. 

Duress  of  goods,  where  one  is  compelled  to 
submit  to  an  illegal  exaction  in  order  to  re- 
cover them,  or  prevent  their  being  sold,  as 
for  taxes:  See  Meeks  v.  McClure,  49  Gal.  623; 
Wills  V.  Austin.  53  Cal.  152;  Merrill  v.  Au- 
tin,  53  Cal.  379;  De  Fremery  v.  Austin,  53 
Cal.  380;  1  Wharton  on  Contracts,  sec  149. 

Subd.  3.  tTsing  unlawful  process  to 
extort  consent  avoids  the  contract:  Rich- 
ardson V.  Duncan,  3  N.  H.  508;  Osbom  t. 
Bobbins.  36  N.  Y.  365;  Phelps  v.  Zuschlag, 
34  Tex.  371;  Baker  v.  Morton,  12  Wall.  150. 
See  2  Pomeroy's  Equity  Jurisprudence,  sec. 
950,  for  a  statement  regarding  the  remedy 
in  equity  in  cases  of  duress. 

Threat  of  suit  in  the  usual  legal  manoer 
for  enforcement  of  a  debt  or  obligation  d<)e8 
not  constitute  duress:  Holt  v.  Thomas,  106 
Cal.  273;  Burke  v.  Gould,  106  CaL  271 
(threat  to  foreclose  mortgage). 


1670.  Henace,  what. 

Sec.  1570.    Menace  consists  in  a  threat: 

1.  Of  such  duress  as  is  specified  in  subdivisions  one  and  three  of  the  last 
section; 

2.  Of  unlawful  and  violent  injury  to  the  person  or  property  of  any  such  per- 
son as  is  specified  in  the  last  section;  or, 

3.  Of  injury  to  the  character  of  any  such  person. 


Menace— Threats  of  duress.— Threaten- 
ing the  promisor  with  a  criminal  prosecution 
avoids  the  contract.  Bacon's  Abridgment, 
tit.  Duress,  A,  states:  "My  Lord  Coke  says 
that  for  menaces  in  four  instances  a  man 
may  avoid  his  own  act:  1.  For  fear  of  life; 
2.  For  fear  of  loss  of  member;  3.  Of  may- 
hem; 4.  Of  Imprisonment.'*  Supporting  this 
assertion  see  Whitefield  v.  Longfellow,  13 
Me.  140;  Edwards  v.  Handley,  3  Am.  Dec. 
602;  Meadows  v.  Smith,  7  Irod.  Eq.  7;  Foss 
V.  Hildreth,  10  Allen,  70;  Wallbridge  v. 
Arnold.  21  Conn.  424;  Brown  v.  Peck,  2  Wis. 
277;  Schulz  v.  Culbertson,  46  Wis.  313;  S. 
C,  49  Wis.  122. 

Threatening  the  contracting*  party  with 
imprisonment  of  her  husband  is  menace: 
Eadie  v.  Slimmon,  26  N.  Y.  9;  82  Am.  Dec. 
395;  McMahon  v.  Smith,  47  Conn.  221;  Sing- 
er Co.  V.  Rawson,  50  Iowa,  634;  and  see 
Smith  V.  Rowley,  66  Barb.  502;  Compton  v. 
Bank,  96  lU.  301;  36  Am.  Rep.  147.  So,  of 
a  threat  to  prosecute  the  mortgagor's  son  for 
forgery:  Harris  v.  Cormody,  131  Mass.  51; 
41  Am.  Rep.  188.  A  threat  of  menace  and 
impriJ«onmcnt  made  for  unlawful  purposes, 
constitutes  menace:  Morrill  v.  Nightingale, 
03  Cal.  452.    See,  also,  sec.  1668,  post. 
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Subd.  2.  Threats  of  injury  to  person 
or  property:  See  the  note  in  E well's  Lead- 
ing Cases.  772;  1  Wharton  on  Contracts,  sec. 
144  et  seq. 

Subd.  8.  Threats  of  injury  to  char- 
acter.— **This  species  of  threat  is  not  usoaily 
included  in  the  definition  of  duress,  and  was 
doubtless  not  so  treated  under  the  old  com- 
mon law,  when  a  libeler  could  be  made  to 
rot  in  jail  until  he  paid  damages,  while 
neither  the  judgment  creditor  nor  anjoae 
else  was  bound  to  find  him  food  or  drink: 
Dive  V.  Maningham,  1  Plowd.  68;  and  when 
some  debtors  did  actually  starve  to  death. 
With  such  a  savage  remedy  for  the  recovery 
of  pecuniary  damages,  tl^ey  mi^ht  be  con- 
sidered an  adequate  satisfaction  for  injuries 
to  property  or  character,  and  it  was  on  this 
ground  that  such  injuries  were  not  regarded 
as  duress:  Bacon's  Abridgment,  tit.  Duress, 
A.  The  remedy  now  existing  is  less  effec- 
tive, even  if  money  were  considered  equiva- 
lent to  character.  By  statute,  it  is  now  a 
criminal  offense  to  send  threatening  letteiiJ 
for  the  purpose  of  extorting  money,  and  that 
which  is  thus  treated  as  a  ci-ime  ought  not 
to  be  allowed  to  sustain  a  contract.  These 
views   are   further  sustained   by   Story  on 
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Contracts,*  sec.  398;  2  Starkie  on  ETidence, 
482;  Chitty  ou  Coatracts,  208.  And  8e« 
Eadie  v.  Slimmou,  26  N.  Y.  9,  82  Am.  Dec. 
395,  iu  which'  some  weight  is  giyen  to 
the  iufluence  of  a  threat  inyblviug  the  loss 


of  a  husband's  character'*:  Commissioners* 
note. 

Duress,  what  is,  and  what  is  not:  See  26 
Am.  Dec.  S74r378,  note.  Duress  of  impris- 
onment, when  avoids  contract:  See  37  Am. 
Hep.  203-205,  note. 


1571.  Fraud,  actual  or  constructive. 

« 

Sec.  1571.    Fraud  is  either  actual  or  constructive. 

1572.  Actnal  fraud,  what. 

Sec.  1572.  Actual  fraud,  within  the  meaning  of  this  chapter,  consists  in  any 
of  the  following  acts  committed  by  a  party  to  the  contract,  or  with  his  conniv- 
ance, with  intent  to  deceive  another  party  thereto,  or  to  induce  him  to  enter 
into  the  contract: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  hy  one  who  does  not 
believe  it  to  be  true; 

2.  The  positive  assertion,  in  a  manner  not  warranted  by  the  information  of 
the  person  making  it,  of  that  which  is  not  true,  though  he  believes  it  to  be  true; 

3.  The  suppression  of  that  which  is  true,  by  one  having  knowledge  or  belief 
of  the  fact; 

4.  A  promise  made  without  any  intention  of  performing  it;  or,  * 

5.  Any  other  fact  fitted  to  deceive. 


Actual  fraud.~"Within  the  meaning  of 
this  chapter.'*  This  definition  is  not  to  he 
considered  as  coyering  all  yarieties  of  fraud, 
but  only  such  fraud  as  yitiates  the  consent 
of  the  party  to  a  contract:  Commissioners' 
obseryatiou.  Iu  Brady  y.  Bartlett,  56  Cal. 
350,  365,  it  is  also  said,  referring  to  sec- 
tions 1572  and  1573,  that  ''these  definitions 
are  yery  broad,  but  whether  they  embrace 
erery  species  of  fraud,  it  would  be  impos- 
sible a  priori  to  say."  The  commissioners 
say,  further,  that  this  section  inclines  to  the 
yiew  as  more  sound  that  no  peculiar  "arti- 
fice" is  necessary  in  addition  to  the  intent 
to  constitute  fraud,  citing  King  y.  Phillips, 
8  Bosw.  603;  Hennequin  y.  Nay  lor,  24  N. 
Y.  139.  For  decisions  discussing  the  ques- 
tions of  "intent"  as  an  element  of  fraud,  see 
Commissioners  y.  Younger,  29  Cal.  172; 
Vischer  v.  Webster,  8  Cal.  109;  Cohen  y. 
Mulford,  15  Cal.  50;  Alvarez  y.  Braunan.  7 
Cal.  503;  68  Am.  Dec.  274;  Sukeforth  v. 
Lord.  87  Cal.  399. 

Fraud  as  a  defense  to  action  for  breach 
of  promise  to  marry:  See  40  Am.  St.  Kep. 
174,  175,  note. 

Suhd.  1.  Willful  misrepresentation.— 
•The  word  'suggestion'  is  used  instead  of 
'assertion,'  because  eyeu  a  hint,  or  a  true  re- 
port of  what  others  may  haye  untruly  said, 
is  a  fraud,  when  conveying  an  impression 
which  the  party  knows  to  be  false,  and  made 
for  that  purpose:  See  Haight  v.  Hayt,  19 
N.  Y.  464 ;  White  y.  Merritt,  7  N.  Y.  3o2; 
57  Am.  Dec.  527;  GifiFord  y.  Caryill,  29  Cal. 
589;  also,  see.  De  Leon  y.  Higuera,  15  Cal. 
483;  Rhea  v.  Surryhne,  39  Cal.  579.  As  to 
what  constitutes  actual  fraud  see  the  able 
opinion  of  Justice  Wallace  iu  Roseman  y. 
Canoyan,  43  Cal.  110.    A  misrepresentation 
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of  the  value  of  a  business  and  the  goodwill 
thereof,  knowiugly  made  by  the  vendor, 
held  fraudulent,  and  entitled  the  purchaser 
to  rescission  of  the  contract:  Cruess  y.  Fess- 
ler.  39  Cal.  336^':  Commissioners'  note. 

Where  one  of  a  number  of  intending  pur- 
chasers is  delegated  to  complete  the  pur- 
diase  and  represents  that  the  purchase  price 
is  greater  than  it  really  is,  and  receives  a 
proportionally  greater  sum  from  each  one, 
he  will  be  held  answerable  to  his  associates 
for  the  excess  and  interest:  Rhea  y.  Sur- 
ryhne, 30  Cal.  579.  A  misrepresentation  by 
the  husband  to  the  wife  of  the  amount  of 
land  mortgaged  by  them  will  not  entitle  the 
wife  to  avoid  the  instrument  as  to  the  pur- 
chaser, who  knew  nothing  of  the  misiTpre- 
sentatiou,  or  that  the  wife  did  not  wish  to 
mortgage  all  the  land  described:  Stewart  v. 
Whitlock,  58  Cal.  2. 

False  representations:  See  18  Am.  St. 
Rep.  556-563,  note. 

Bepresentations,  when  and  when  not 
fraudulent.— For  an  extended  consideration 
of  the  subject  of  misrepresentation,  see  2 
Pomeroy's  Equity  Jurisprudence,  sec.  876 
et  seq.;  and  1  Benjamin  on  Sales,  4th  Am. 
ed.,  sec.  536,  notes.  In  general,  the  fraudu- 
lent misstatement  must  be  as  to  matter  of 
fact,  not  of  opinion:  Xoinman  v.  Sutter 
Land  Co.,  81  ObI.  1;  Lawrence  v.  Gavettv, 
78  Cal.  12G;  12  Am.  St.  Rop.  2();  nor  matter 
of  law:  Champion  v.  Woods,  79  Cal.  17;  12 
Am.  St.  Rep.  126. 

Representations  as  to  the  value  of  a  mine 
made  by  a  vendor  who  did  not  assume  to 
speak  of  his  own  knowledge,  and  did  not 
know  and  had  no  reason  to  believe  that  they 
were  untrue,  are  not  frnudulent:  Davidson 
y.  Jordan,  47  Cal.  351.    See  Bank  of  Wood- 


§1572 


Civil  Code. 


[Div.  Ill,  Part  II, 


laud  V.  Hiatt,  68  Cal.  234,  where  misrep- 
re»entatiou8  as  to  the  value  of  miuia^  stocic 
did  vitiate  the  sale.  ^Misrepresentations  of 
the  value  of  a  business  knowingly  made  en- 
title the  purchaser  to  a  rescission:  Cruess 
V.  Fessler,  39  Cal.  336.  Fraudulent  repre- 
sentations of  the  value  of  a  mine  will  entitle 
the  purchaser,  under  a  proper  state  of  the 
pleadings,  to  resist  the  payment  of  the  note 
given  for  the  purchase  price:  Gififord  v. 
Carvill,  29  Cal.  589.  As  one  is  presumed  to 
know  his  own  title  to  land,  it  is  not  a  mis- 
representation to  tell  him  he  has  none  in 
order  to  induce  him  to  sell:  Robins  v.  Hope, 
57  Cal.  493.  Sale  of  laud  not  set  aside  for 
misrepresentations  of  value  and  productive- 
ness, such  being  mere  matters  of  opinion: 
Rendell  v.  Scott,  70  Cal.  514;  Lion  v.  Mc- 
Glory,  106  Cal.  623.  Misrepresentations  of 
material  and  important  facts,  and  not  of 
matters  of  opinion:  See  Hill  y.  Wilson,  88 
Cal.  92  (as  to  the  existing  water  supply); 
Loaiza  v.  Superior  Court,  85  Cal.  11,  30; 
20  Am.  St.  Rep.  197;  Groppeugeiser  v.  Lake, 
103  Cal.  37. 

As  to  measure  of  damages  where  part  of 
representations  affecting  value  6f  land  are 
false,  see  Harvey  v.  Hadley,  87  Cal.  557. 
As  to  election  of  remedies  by  purchaser  be- 
tween suit  for  rescission  and  suit  for  dam- 
ages, see  Loaiza  v.  Superior  Court,  85  Cal. 
11;  20  Am.  St.  Rep.  197;  note  to  sec.  1689, 

post. 

For  case  of  fraudulent  representations  on 
sales  of  personalty,  see  Roseman  v.  Cano- 
van,  43  Cal.  110,  where  the  fraudulent  state- 
ments were  accompanied  by  active  conceal- 
ment of  the  damaged  condition  of  the  wool 
sold:  Bell  v.  Ellis,  33  Cal.  020.  a  case  of 
misrepresentations  as  to  the  buyer's  pecu- 
niary circumstances.  Upon  this  last  point, 
see,  further,  the  cases  cited  infra,  under 
subdivision  "Concealment.** 

False  representations  as  to  another's 
credit:  See  the  note  to  Lord  v.  CoUey,  25 
Am.  Dec.  445. 

Subd.  2.  Keckless  misstatements:  See 
Bennett  v.  Judson,  21  N.  Y.  238;  Craig 
V.  Ward,  30  Barb.  377.  Definite  statement 
as  a  fact  of  what  the  party  does  not  know 
to  be  true,  and  without  reasonable  grounds 
to  believe  it  to  be  true,  is  fraudulent;  and 
claiming  to  believe  it  to  be  true  does  not 
remove  the  fraudulent  character:  Young 
V.  Covell,  8  Johns.  23;  5  Am.  Dec.  316; 
Benton  v.  Pratt,  2  Wend.  385;  Tyson  v. 
Passmore,  2  Pa.  St.  122;  44  Am.  Dec.  181; 
Joice  V.  Taylor,  6  Gill  &  J.  54;  25  Am. 
Dec.  325;  Evans  v.  Edmonds,  13  Com.  B. 
777,  786;  Hanscom  v.  Drullard,  79  Cal.  234. 
See,  also,  Groppengeisser  v.  Lake,  103  Cal. 
37. 

Subd.  3.  Concealment.— The  third  sub- 
division, in  describing  concealment  ns  fraud- 
ulent, omits  that  qualification  which  runs 
through  the  cases,  and  is  formulated  by 
Professor  Pomeroy,  in  2  Equity  Jurispru- 
dence, section  901,  thus:  "If  either  party  to 
a  transaction  conceals  some  fact  which  is 
material,  which  is  within  his  own  knowl- 
edge, and  when  it  is  his  duty  to  disclose,  he 
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is  guilty  of  actual  fraud."  That  author  cites 
a  great  number  of  decisions,  »mong  them, 
Roseman  v.  Canovan,  43  Cal.  110,  117; 
Hafitings  v.  O'Donnell,  40  Cnl.  148;  atid  paya 
that  all  of  thorn  show  impliedly,  and  many 
of  them  expressly,  "that  in  all  transactionB 
where  there  is  no  legal  or  equitable  duty  to 
make  a  disclosure  the  failure  to  disclose  ma- 
terial facts  known  to  one  party  alone  is  not 
a  fraudulent  concealment  by  him":  See 
post,  sec.  1710.  See,  also,  Marriner  v.  Den- 
nison,  78  Cal.  202. 

Mere  nondisclosure  •  of  buyer's  insolvency 
does  not  render  sale  void:  Bell  v.  Ellis,  33 
Cal.  620;  Hennequin  v.  Naylor,  24  N.  Y. 
139;  Talcott  v.  Henderson,  31  Ohio  St.  162; 
27  Am.  Rep.  501;  Rodman  v.  Thalheimer, 
75  Pa.  St.  232;  Patton  v.  Campbell,  70  M. 
72.  But  there  must  be  no  active  mislead- 
ing of  the  seller:  Bell  v.  Ellis,  3^  Cal.  620; 
Schweizer  v.  Tracy,  76  Cal.  345;  Bryant  v. 
Booth,  30  Ala.  311;  68  Am.  Dec.  117.  And 
see  the  collection  of  authorities  upon  this 
question  in  the  note  to  Thurston  v.  Bianch- 
ard,  33  Am.  Dec.  707.  I 

Subd.  4.  Promise,  not  to  be  kept— 
Purchase  of  goods  without  intending  to  pay 
for  them  is  a  fraud  consummated  when 
possession  of  the  goods  without  payment  is 
obtained  according  to  the  terms  of  sale: 
Stewart  v.  Levy,  36  Cal.  159.  See  the 
point  discussed  in  note  to  Thurston  v. 
Blanchard,  aS  Am.  Dec.  708.  In  further 
illustration  of  this  subdivision,  see  Hays  v. 
Gloster,  88  Cal.  560;  Newman  v.  Smith.  77 
Cal.  22;  Brison  v.  Brison.  75  Cal.  525;  7 
Am.  St.  Rep.  189;  Lawrence  ▼.  Gayetty,  78 
Cal.  126;  12  Am.  St.  Rep.  29;  Cockrill  v. 
Hall,  65  Cal.  326;  Langley  v.  Rodrigiiex, 
122  Cal.  580:  68  Am.  St.  Rep.  70. 

Subd.  5.  Other  cases  of  actual  fraud: 
Farley  v.  Vaughan.  11  Cal.  227,  where  a 
vendor  of  realty,  who  had  not  received 
the  entire  purchase  price,  stood  by  and  saw 
the  vendee  expend  large  sums  of  money 
in  improvements,  and  then  try  to  secure  the 
same  by  claiming  a  forfeiture  of  the  eon- 
tract.  In  Shay  v.  McNamara,  54  Cal.  169. 
an  agent  having  a  power  of  attorney  from 
the  owner  of  land,  and  money  furnished 
by  such  owner  to  pay  off  certain  taxes  on 
his  land,  suffered  the  land  to  be  sold  for 
such  taxes,  procured  the  deed  to  be  made 
in  the  name  of  a  person  who  conveyed  to 
the  agent's  wife,  and  then  the  agent,  act- 
ing under  the  power  conveyed  in  fee  to  that 
person,  who  likewise  conveyed  to  the  agent's 
wife,  it  was  held  that  both  deeds  were 
fraudulent  and  void,  as  against  the  owner's 
wife  and  her  tenant.  It  is  fraudulent  for 
a  corporation  to  reincorporate  with  the 
same  officers,  to  exchange  old  stock  for  new, 
and  to  receive  a  conveyance  of  the  property 
of  the  old  one:  San  Francisco  etc.  R.  R.  v. 
Bee,  48  Cal.  396.  Inadequacy  of  consider- 
ation, where  a  fiduciary  relation  exists,  is 
a  fact  tending  to  show  actual  fraud:  Wood- 
roof  V.  Howes,  88  Cal.  184. 

The  misrepresentation  most  have  been 
relied  on. — The  party  making  a  false  repre- 
sentation is  not    chargeable  if    the    party 
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claiming  to  be  defranded  has  not  acted  npon 
the  representation,  but  upon  his  own  inde- 
pendent investigation:  Colton  y.  Stanford, 
82  Cal.  351;  16  Am.  St.  Rep.  137.  See, 
also,  Hanscom  v.  Drullard,  79  Cal.  234, 
But  this  rule  does  not  apply  where  the 
former,  by  artifice,  prerents  the  iuvestiifra- 
tion  from  being  as  full  as  the  latter  desires 
to  make  it:  Wainscott  y.  Occidental  Bldg. 
etc.  Assn.,  98  Cal.  253. 

It  is  not,  howeyer,  necessary,  in  order  to 
«yoid  the  contract,  that  the  representations 
or  concealments  should  haye  been  the  sole 
inducement  thereto:  Stockton  Combined 
Harvester  etc.  Works  y.  Glen's  Falls  Ins. 
Co..  98  Cal.  557.  A  finding  of  fraud  implies 
reliance  npon  the  representations:  Hick  y. 
Thomas,  90  Cal.  289, 

Fraud  without  damage  furnishes  no 
ground  of  action  or  defense:  Holton  y. 
Noble,  83  Cal.  7;  London  etc.  Fire  Ins.  Co. 
t.  Liebes,  105  Cal.  203;  Hick  y.  Thomas, 
€0  Cal.  280  (finding  that  price  paid  for  land 
was  grossly    inadequate    sufficiently    ^ows 

1573.  Constmctive  frand. 

Sec.  1573.     Constructive  fraud  consists: 

1.  In  any  breach  of  duty  which,  without  an  actually  fraudulent  intent,  gains 
an  advantage  to  the  person  in  fault,  or  anyone  claiming  under  him,  by  mis- 
leading another  (to  his  prejudice,  or  j:o  the  prejudice  of  anyone  claiming  under 
him;  or, 

2.  In  any  such  act  or  omission  as  the  law  specially  declares  to  be  fraudulent, 
without  respect  to  actual  fraud. 


that  the  vendor  was  injured  by  the  fraud). 

That  the  fraud  may  be  waived  by  af- 
firmance and  ratification  of  the  contract 
after  full  knowledge  of  the  fraud:  See 
Nounnan  v.  Sutter  Land  Co.,  81  Cal.  1; 
Marten  v.  Burns*  Wine  Co.,  99  Cal.  35o; 
Schmidt  v.  Mesmer,  IIG  Cal.  2G7.  Compare 
Wilder  v.  Beebe,  119  Cal.  046. 

As  to  jurisdiction  of  equity  in  matters  of 
fraud,  see  Dunlap  v.  Steere,  92  Cal.  34 i; 
27  Am.  St.  Rep.  143;  Duff  v.  Duff,  71  Cal. 
613. 

That  an  action  founded  upon  fraud  can- 
not be  maintained  by  a  party  to  the  fraud: 
See  A'ictorono  v.  Corea,  92  Cal.  69;  Pekin 
etc.  Co.  y.  Kennedy,  81  Cal.  35(5. 

Fraudulent  instruments  and  transfers: 
See  sec.  3439,  post. 

Besclssion  of  contracts  for  fraud:  See 
post,  sec.  1688.  A  conveyance  obtained  by 
fraud  is  not  void  but  voidable,  and  vests 
title  in  the  jjrantee  subject  to  be  devested  by 
a  rescission:  Fish  v.  Benson,  71  Cal.  428. 

Deceit:  See  post,  sees.  1700,  1710. 


where  by  means  of  a  parol  promise  to  re- 
convey  a  party  obtains  an  absolute  deed, 
without  consideration,  from  one  to  whom 
he  stands  in  a  fiduciary  relation,  the  viola- 
tion of  the  promise  is  constructive  fraud, 
although  at  the  time  it  was  made  there  was 
no  intention  not  to  perform.  To  the  same 
effect,  Alaniz  v.  Casenave,  91  Cal.  41. 


Constructive  fraud.— See  the  subject  of, 
treated  in  extenso  in  2  Pomeroy's  Equity 
Jurisprudence,  sec.  923  et  Fcq.  See,  also, 
the  distinction  between  actual  and  construc- 
tive fraud  stated  and  applied  in  Tompkins 
V.  Sprout,  55  Cal.  37.  In  the  important  case 
of  Brison  v.  Brison,  75  Cal.  525,  7  Am.  St. 
Rep.    189,  the    rule  was    established    that 

1574.  Actual  fraud  a  question  of  fact. 
Sec.  1571.    Actual  fraud  is  always  a 

Actual  fraud  is  a  question  of  fact: 
Tully  V.  Harloe,  35  Cal.  302;  Southworth  y. 
Resinp,  3  Cal.  377;  Miller  y.  Stewart,  24 
Cal.  502;  Butler  y.  Collins,  12  Cal.  45;  King 
V.  Davis,  34  Cal.  100.  See,  also.  Red  Jacket 
Tribe  v.  Gibson,  70  Cal.  128. 

The  fraud  must  be  clearly  made  out:  Mc- 
Carthy V.  White,  21  Cal.  495;  82  Am.  Dec. 
754;  Joyce  v.  Joyce,  6  Cal.  161. 

Yet  express  proof  is  not  required;  it  may 
be  inferred  from  circumstances:  McDaniel 
V.  Baca,  2  Cal.  326;  56  Am.  Dec.  a39;  Bill- 
inps  y.  Billings,  2  Cal.  107;  56  Am.  Dec. 
819. 

1575.  Undue  influence,  what. 

Sec.  1575.     Undue  influence  consists: 

1.  In  the  use,  by  one  in  whom  a  confidence  is  reposed  by  another,  or  who 

holds  a  real  or  apparent  authority  over  him,  of  such  confidence  or  authority  for 

the  purpose  of  obtaining  an  unfair  advantage  over  him; 
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question  of  fact. 

See  Kern  on  Fraud  and  Mistake,  383  et 
seq. 

The  burden  of  proof  is  npon  him  who 
flllesres  fraud:  Gray  v.  Galpin,  98  Cal.  633; 
Wetherly  y.  Straus,  93  Cal.  283.  For 
proper  instructions  as  to  the  kind  and  deforce 
of  evidence  to  prove  fraud,  see  Sukeforth 
v.  Lord,  87  Cal.  399;  Hanscom  v.  Drullard, 
79  Cal.  234.  As  to  findinp^s,  see  Hick  y. 
Thomas,  90  Cal.  289;  Brison  v.  Brison,  90 
Cal.  323  (where  both  actual  and  construc- 
tive fraud  wns  fhnrged):  Smith  v.  Mohn,  87 
Cal.  489;  Duflf  v.  Duff.  71  Cal.  513. 
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2.  In  taking  an  unfair  advantage  of  another^s  weakness  of  mind;  or, 

3.  In  taking  a  grossly  oppressive  and  unfair  advantage  of  another's  necessi- 
ties  or  distress. 


Undue  influence.— Subd.  1.  Abusing 
confidence,  where  one  uses  a  confidential 
relation  or  a  position  of  authority  to  obtain 
an  unfair  adyantage  over  the  person  with 
whom  the  relation  is  sustained  or  over 
whom  the  authority  is  exercised.  Consent 
secured  through  undue  influence  by  a  parent 
over  a  child  is  not  free:  Taylor  v.  Taylor. 
8  How.  183;  Bergen  v.  Udall,  31  Barb.  9; 
Berkmeyer  v.  Kellerman.  32  Ohio  St.  239; 
30  Am.  Rc^p.  577.  So,  with  respect  to  undue 
influence  by  members  of  a  family:  Todd  v. 
Grove,  33  Md.  188;  Martin  v.  Martin,  1 
Heisk.  644;  and  by  an  attorney  over  his 
client:  Greenfield's  Estate,  14  Pa.  St.  489; 
S.  0.  24  Pa.  St.  232;  Whitehead  v.  Kennedy, 
69  N.  Y.  462;  by  a  trustee  over  the  bene- 
ficiary: Diller  v.  Brubaker,  52  Pa.  St.  498; 
91  Am.  Dec.  177;  Spencer's  Appeal,  80  Pa. 
St.  332;  Parker  v.  Nickerson,  112  Mass.  195; 
I-«win  on  Trusts  and  Trustees,  337.  See 
the  terms  "confidential  relation*'  and  "fidu- 
ciary relation"  explained  in  Robins  y.  Hope, 
57  Cal.  493,  and  held  not  to  apply  to  case 
of  alleged  "unlimited  confidence,"  not 
founded  in  any  other  relationship  than  that 
of  first  cousin. 

That  the  relation  of  husband  and  wife  is 
confidential,  under  the  code,  see  Brison  v. 
Brison,  75  Cal.  525;  7  Am.  St.  Rep.  189;  90 
Cal.  323;  Jackson  v.  Jackson,  94  Cal.  446; 
Dolliver  v.  Dolliver,  94  Cal.  642;  Hayne  v. 
Hermann,  97  Cal.  259.  The  relation  of 
spiritual  adviser  and  penitent:  Ross  v.  Con- 
way, 92  Cal.  632.  The  relation  between  a 
believer  in  spiritualism  and  the  medium 
upon  whose  "manifestations"  he  habitually 
relies:  Connor  v.  Stanley,  72  Cal.  556,  1 
Am.  St.  Rep.  84.  As  to  the  importance  of 
the  person  who  reposes  the  confidence  act- 
ing on  independent  advice,  see  Ross  v.  Con- 
way, 92  Cal.  632. 

That  a  gift  of  all  her  property  from  an 
aged  mother  to  her  son,  in  whom  she  re- 
poses high  trust  and  confidence,  is  not  neces- 
sarily to  be  set  aside  if  made  voluntarily, 
and  if  no  imposition  was  practiced  upon  the 
donor,  see  Soberanes  v.  Soberanes,  97  Cal. 
140,  in  which  case  the  lack  of  independent 
advice  did  not  vitiate  the  gift. 

That  undue  influence  must  amount  to 
force  and  coercion,  destroying  free  agency: 
Se»  Goodwin  v.  Goodwin,  59  Cal.  561; 
Estate  of  Carpenter,  94  Cal.  406. 

Pleading  undue  influence  to  vitiate  a 
deed  is  considered  in  Goodwin  v.  Goodwin, 
59  Cal.  560. 

Undue  influence  vitiating  will:  See  sec. 
1272,  antg. 


Subd.  2.  Weakness  of  mind.— As  an 
illustration  of  undue  influence  within  the 
meaning  of  this  subdivision,  consult  Moore 
V.  Moore,  56  Cal.  89,  where  a  widow's^ 
brothers  in  law  took  advantage  of  the  men- 
tal prostration  occasioned  by  the  sudden 
death  of  the  husband  to  induce  her  to  exe- 
cute deeds  of  her  interest  in  his  estate.  For 
further  illustration,  see  Connor  v.  Stanley, 
72  Cal.  556;  1  Am.  St.  Rep.  84:  67  Cal.  315; 
Klose  V.  Hillebrand,  88  Cal.  473;  Richard* 
V.  Donner,  72  Cal.  207. 

That  imposition  or  undue  influence  will  be 
inferred  from  great  mental  weakness,  occa- 
sioned by  illness,  when  accompanied  by 
gross  inadequacy  of  consideration^  see  Al- 
lore  V.  Jewell,  94  U.  S.  506;  Maggini  v. 
Pezzoni,  76  Cal.  631. 

Mere  mental  disparity  in  the  parties  con- 
tracting is  not  of  itself  sufficient  to  disturb 
a  contract:  1  Wharton  on  Contracts,  sees. 
103,  157.    Mere  illiteracy  and  want  of  ex- 
perience and  knowledge  of  business  affairs 
does  not  vitiate  a  gift  from  mother  to  son: 
Soberanes   v.    Soberanes,    97   Cal.   140;   af- 
firmed, 106  Cal.  1.    For  facts  showing  dis- 
tinction between  physical  and  mental  weak- 
ness,  see    Carty  v.  Connolly,  91    Cal.    15. 
For  evidence  insufficient  to  support  a  finding 
of  mental  weakness,  see  Field  ▼.  Shorb,  99 
Cal.  661.    But  where  fraud  is  resorted  to  by 
a  party  in  obtaining  a  contract  in  his  favor, 
proof  of   a   comparatively  slight    degree  of 
mental  imbecility  is  required  to  set  aside  a 
contract  induced  by  such  infiuence:  1  Whar- 
ton on  Contracts,  sec.  158. 

As  to  the  effect  of  want  of  adequate 
consideration,  operating  with  undue  influ- 
ence, see  Carty  v.  Connolly,  91  Cal.  15. 

Undue  influence  aa  affecting  validity 
of  wills:  See  ante,  sec.  1272,  and  note. 

Besclssion  of  contracts:  See  post,  sec 
1689. 

BesdsBion  is  the  exclusive  remedy  of 
the  injured  party  in  the  case  of  a  contract 
procured  by  undue  infiuence;  he  cannot,  as 
in  the  case  of  fraud,  affirm  the  contract  and 
recover  damages  for  his  loss.  So  held,  by  a 
divided  court,  in  Bancroft  v.  Bancroft,  HO 
Cal.  374. 

The  subject  of  undue  influence  generally 
is  discussed  in  the  recent  text-book,  1 
Wharton  on  Contracts,  section  157,  where 
the  various  classes  made  in  the  code  are 
illustrated  by  citations  of  adjudications,  and 
the  question  who  can  take  advantage  of 
such  impositions  to  set  aside  the  contract  is 
considered. 


1576.  Mistake^  what. 

Sec.  1576.    Mistake  may  be  either'of  fact  or  law. 

Mistake.— "As  to  mistake  of  fact  there  this  state)  to  be  no  ground  for  relief  at  law 
is  no  question.  Mistake  of  law  has  been  or  in  equity:  Smith  v.  McDougal,  2  Cal.  586; 
often  declared  (and  in  fact  well  settled  in       Gross  v.  Parrot t,   16   Cal.    143;    Kenyon  ▼. 
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Welty,  20  CaL  637;  81  Am.  Dec.  137;  Par- 
Bons  Y.  Fairbanks,  22  Cal.  343;  Bart  t.  Wil- 
son,   28  Cal.  632;    87    Am.    Dec  142;  see 
Cbamplin  y.  Lay  tin,  13  Wend.  417;  Storrs 
T.  Barker,  6  Johns.  Ch.  166;  10  Am.  Dec 
316;   Lyon  v.  Kichmond,  2  Johns.  Ch.  61; 
Kent  V.  Manchester,  29  Barb.  595;  Story's 
£qnity   Jurisprudence,    sees.    111-139.    The 
contrary  Tiew  has  been  taken  by  judges  of 
high  standing:  See  Champlin  t.  Lay  tin,  IS 
Wend.  422;  Many  t.  Beekman  Iron  Co.,  9 
Paige,   188;   Stone  v.   Godfrey.  5  De  Gex, 
M.  &  G.  90;  Broughton  v.  Hutt,  3  De  Gex 
&  J.  501;  Erants  v.  Strode,  11  Ohio.  480; 
see,  also,  Wheelet  v.  Smith,  9  How.  55.    This 
chapter  undoubtedly  modifies  the  rule  here- 
tofore existing  in  this  state  as  to  mistake 
of  law.    The  cases  last  cited  above  seem  to 
have  all  been  well  considered.    The  rule  that 
no  relief   should    ever   be  granted    on  the 
ground  of  mistake  of  law  seems  too  harsh, 
and  in  some  cases  might  work  great  hard- 
ship.   There  is,  however,  no  doubt  but  that 
relief  upon   this   ground   most   be  granted 
with  extreme  caution  and  only  in  a  limited 
class  of  cases:  See  sec  1578*':  Code  Commis- 
sioners* note. 

That  a  party  may  be  relieved  from  a  mis- 
take of  law  as  well  as  of  fact,  see  Reming- 
ton T.  Higginsy  54  Cal.  620;  Love  t.  Sierra 


Nevada  Lake  etc.  Min.  Co.,  32  Cal.  639; 
91  Am.  Dec.  602.  And  that  a  writing  may 
be  reformed  by  going  back  to  the  original 
mistake  and  correcting  all  subsequent  mis- 
takes growing  out  of  it,  see  Quimby  v. 
Baker,  37  Cal.  465;  Donald  v.  Beals,  57  Cal. 
199. 

Parol,  evidence  admissible  to  establish  a 
mistake  in  a  written  instrument:  See  Ver- 
zan  V.  McGregor,  23  Cal.  339;  Murphy  v. 
Kooney,  45  Cal.  78;  Murray  v.  Duke,  45 
Cal.  644;  Jarnatt  v.   Cooper,    59    Cal.  703. 
The  rules  adopted  by  the  courts  of  America 
and  England  in  this  particular,  with  their 
'limitations    are    stated    and    discussed    at 
length  in  2  Pomeroy's  Equity  Jurisprudence^ 
sec.  867  et  seq. 

Mistake  of  plaintiff  in  execution  of  an  in- 
strument in  ignorance  of  its  contents  re- 
lieved against, on  a  showiugof  plaintiff's age» 
infirmity,  and  inexperience,  of  her  reliance 
upon  the  defendant,  and  of  defendant's 
knowledge  of  the  contents  of  the  instru- 
ment: Moore  v.  Copp,  119  Cal.  429. 

Bef  orming  instruinent  on  the  gn^und 
of  mistake:  Kocher  v.    Hayford.   59   Cal. 
310;  Jarnatt  v.  Cooper,    59   Cal.    703,  and 
cases  there  cited  in  counsel's  argument;  Hig- 
gins  V.  Pardons,  G5  tal.  280;  Smith  v.  But- 
ler, 11  Or.  46. 


1577.  Mistake  of  fact. 

Sec.  1577.    Mistake  of  fact  is  a  mistake,  not  caused  by  the  neglect  of  a  legal 
duty  on  the  part  of  the  person  making  the  mistake,  and  consisting  in: 

1.  An  unconscious  ignorance  or  forgetfulness  of  a  fact,  past  or  present,  mate* 
rial  to  the  contract;  or, 

2.  Belief  in  the  present  existence  of  a  thing  material  to  the  contract  which 
does  not  exist,  or  in  the  past  existence  of  such  a  thing  which  has  not  existed. 

Cal.  56;  28  Am.  St.  Rep.  91  (purchase  of 


Mistake  of  fact«  avoidance  of  contract 
for:  See  45  Am.  Dec.  631-034,  note;  55  Am. 
St.  Rep.  504-507,  note. 

Negligence  or  carelesenese  in  entering 
into  contract  as  bar  to  relief:  See  32  Am. 
St.  Rep.  384-388,  note. 

Mistake  of  fact.— For  mistakes  held  to  be 
mistakes  of  law,  and  not  of  fact,  see  Cali- 
fornia cases  cited  in  note  to  section  157G, 
ante.  For  relief  afforded  in  cases  arising 
from  mistake  of  fact  and  what  constitutes 
such  mistake,  see  Barfield  v.  Price,  40  Cal. 
535;  I^strade  v.  Barth,  19  Cal.  GOO;  Quivey 
V.  Baker,  37  Cal.  465;  Wagenblast  v.  Wash- 
burn, 12  Cal.  208;  Hicks  t.  Whiteside,  23 
Cal.  404;  Moss  v.  Mbljo,  23  Cal.  421;  Zeile 
V.  Dukes,  12  Cal.  479;  Rued  v.  Cooper, 
119  Cal.  463,  468;  Goodrich  v.  Lathrop,  94* 


wrong  lot  without  knowledge  of  the  mis- 
take entitles  vendee  to  rescission).    For  in- 
stance   of  a  person  lield  not  bound  by  an 
instrument  which  he  had  signed,  but  which 
he  was  unable  to  read  at  the  time  of  sign- 
ing it,  and  which  he  signed  under  a  mis- 
take as  to  its  contents,  see  Smith  v.  Occi- 
dental etc.  S.  S.  Co.,  99  Cal.  402,  471,  and 
cases    cited.    Mistake    is    not    constructive 
fraud:  Mercier  v.  Lewis,  39  Cal.  532. 

Neglect  of  legal  duty.— Neglect  of  own- 
er of  property  to  see  that  it  is  properly 
assessed  precludes  the  existence  of  a  mis- 
take of  fact  on  his  part  in  a  voluntary  pay- 
ment of  the  tax  as  assessed:  San  Diej;o  Land 
etc.  Co.  V.  La  Presa  School  Dist.,  122  Cal.  08. 


1578.  Mistake  of  law. 

Sec.  1578.    Mistake  of  law  constitutes  a  mistake,  within  the  meaning  of  this 

article,  only  when  it  arises  from: 

1.  A  misapprehension  of  the  law  by  all  parties,  all  supposing  that  they  knew 
and  understood  it,  and  all  making  substantially  the  same  mistake  as  to  the 

law;  or, 
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2.  A  misapprehension  of  the  law  by  one  party,  of  which  the  others  are  aware 
at  the  time  of  contracting,  but  which  they  do  not  rectify. 


Mistake  of  law.-— Subd.  1:  Many  t. 
Beekman  Iron  Co.,  9  Paige.  188;  Hall  y. 
Reed,  2  Barb.  Ch.  501;  see  Pitcher  v.  Turin 
Plankroad  Co.,  10  Barb.  436;  Wake  v.  Har- 
rop,  6  Hurl.  &  N.  768;  Rued  v.  Cooler,  119 
Cal.  463.  468.    . 

Subd.  2.— In  Cooke  v.  Nathan,  16  Barb. 
342,  it  was   held   that   a  misrepresentation 
of  the  law  by  one  party,  upon  which  the 
other   ignorantly   relied,   was   a    fraud.    It 
seems  to  follow  that  a  transaction  such  aa 
is  described  in  the  text  should  be  relieved 
against  as   a    mistake,  if   not    as  a  fraud: 
See  note  to  sec.  1576":  Code  Commissioners' 
note. 


See  a  valuable  and  recent  examination  of 
the  principles  and  adjudications  upon  this 
subject  in  2  Pomeroy's  Equity  Jurispru- 
dence, sec.  841  et  seq.  The  doctrine  of  tbe 
first  subdivision  of  the  above  section  is 
treated  in  section  846  of  that  work,  and  of 
the  second  subdivision  in  section  B47. 
There  is  no  conflict  between  these  sections 
of  the  code  and  the  law  as  stated  by  Pome- 
roy  and  Story:  Rued  v.  Cooper,  119  CaL 
468. 

Mistake  of  law,  when  ground  for  equi- 
table relief:  See  23  Am.  Dec.  164, 165,  note; 
55  Am.  St.  Rep.  494-519,  note. 


1579.  Mistake  of  foreign  laws. 

Sec.  1579.     Mistake  of  foreign  laws  is  a  mistake  of  fact. 
Foreign  laws,  how  proved:  See    Code   Civ.  Proc,  sees.  1900,  1901. 

1680.  Hntnality  of  consent. 

Sec.  1580.  Consent  is  not  mutual  unless  the  parties  all  agree  upon  the  same 
thing  in  the  same  sense.  But  in  certain  cases  defined  by  the  chapter  on  inter- 
pretation they  are  to  be  deemed  so  to  agree  without  regard  to  the  fact. 


Interpretation  of  contracts:  See  post, 
sec.  1035  et  seq. 

Mutuality. — The  principle  of  this  section 
was  applied  in  Farmers'  Nat.  Bank  v. 
Stover,  UO  Cal.  387,  to  the  case  of  signers 
of  a  note  claiming  to  be  sureties,  not  mak- 


ers, who  were  held  required  to  prove  tliat 
the  payee  accepted  them  in  that  capacity 
and  not  as  makers.  See,  also,  Breckinridge 
V.  Crocker.  78  Cal.  529;  Harvey  v.  Duffey, 
99  Cal.  401. 


1581.  Communication  of  consent. 

Sec.  1581.     Consent  can  be  communicated  with  eflEect  only  by  some  act  or 

omission  of  the  party  contracting,  by  which  he  intends  to  communicate  it,  or 

which  necessarily  tends  to  such  communication. 

"This  is  intended  to  exclude  the  possible  and  communicated  by  him  to  tho  other 
onse  of  a  declaration  of  consent  made  to  a  party  without  authority*':  Note  from  draft 
person  having  no  interest  in  the  contract,      of  the  code. 

1582.  Mode  of  communicating  acceptance  of  proposal. 

Sec.  1582.  If  a  proposal  prescribes  any  conditions  concerning  the  communi- 
cation of  its  acceptance,  the  proposer  is  not  bound  unless  they  are  conformed 
to;  but  in  other  cases  any  reasonable  and  usual  mode  may  be  adopted. 

See  Morrill  v.  Tehama  Co.,  10  Kev.  125; 
Northam  v.  Gordon,  46  Cal.  582.    So,  where 


it   is   part   of  the   underatanding   that  the 
terms  of  the  contract  are  to  be  reduced  to 
writing  and  signed  by  both  parties,  assent 
must  be  evidenced  by  the  signature  of  both 


parties;  voluntary  compliance  with  its  con- 
ditions by  the  party  not  signing  does  not 
render  the  other  liable:  Spinney  v.  Downing, 

108  Cal.  OOO.  Compare  Bloom  v.  Harwrd, 
104  Cal.  310;  Bates  y.  Coronado  Beach  Co.. 

109  Cal.  160. 


1583.  When  communication  deemed  complete. 

Sec.  1583.    Consent  is  deemed  to  be  fully  communicated  between  the  parties 

as  soon  as  the  party  accepting  a  proposal  has  put  his  acceptance  in  the  course 

of  transmission  to  the  proposer,  in  conformity  to  the  last  section. 

Acceptance  by  letter:  See  discussion  of  in  his  edition  of  1  Addison  on  Contracts, 
this  subject  in  1  Wharton  on  Contracts,  sec.  42.  "This  section  recognizes  the  rule  thdfc 
17  et  seq.;  and  a  valuable  note  by  Abbott       consent  is  coii:plete  as  soon  as  a  letter  of 
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acceptance  is  put  into  the  postoffice:  Mactier 
T.  Frith,  e^Wend.  103,  21  Am.  Dec.  262; 
Vassar  v.  Camp,  11  N,  Y.  441;  Duulop  v. 
Bigjdns,  1  H.  L.  Cas.  381;  Tayloe  v.  Mer- 
chants' Fire  Ins.,  9  How.  390;  Eliaaon  ▼. 
Henshaw,  4  Wheat.  228;  Hamilton  y.  Ly- 


coming In8.  Co.,  5  Pa.  St.  339;  Aver  ill  t. 
Hedpe,  12  Conn.  436;  Beckwith  v.  Cheever, 
21  N.  H.  41;  Duncan  v.  Topbam,  8  Conu 
"B.  225.  To  the  contrary  is  Gi^'osple  v.  Ed- 
roonston,  11  Humph.  C53 ' :  Code  commia- 
sioners'  note. 


1584.  Acceptance  by  performance  of  conditions. 

Sec.  1584.     Performance  of  •the  conditions  of  a  proposal,  or  the  acceptance 

of  the  consideration  offered  with  a  proposal,  is  an  acceptance  of  the  proposal. 

Acceptance  by  performance  of  condi- 
tions.—The  acceptance  of  an  offer  may  be 
sifn^ified  by  performance  alone,  especially 
where  notice  of  acceptance  is  not  required: 
Patten  y.  Hassinger,  69  Pa.  St.  311,  314; 
Cooper  V.  Altimus,  62  Pa.  St.  480;  Crook  v. 
Cowan,  64  N.  C.  743;  Luugstrass  v.  German 
Ina.  Co.,  48  Mo.  200.  In  Southern  Pac.  R. 
R.  Co.  T.  Terry,  70  Cal.  484,  the  action 
was  brought  to  recover  the  possession  of 
certain  land  forming  part  of  the  railroad 
lands  of  the  plaintiff.  The  defendant  set- 
tled upon  the  land,  under  the  provisions  of 
a  printed  circular  issued  by  the  plaintiff,  in- 
viting settlers  to  go  upon  its  lands  and  oc- 
cupy and  use  them  until  the  company  was 
ready  to  sell,  and  giving  to  such  settlers  the 
right  to  purchase  on  certain  terms  and  con- 
ditions, all  of  which  the  defendant  had  com- 
plied with,  except  the  completion  of  the 
purchase,  which  the  plaintiff  refused  to  per- 
mit. Held,  that  the  acceptance  by  the  de- 
fendant of  the  offer  contained  in  the  cir- 
cular constituted  a  contract  of  sale,  and 
established  the  relation  of  vendor  and  ven- 
dee between  the  plaintiff  and  the  defend- 
ant, and  that,  as  the  defendant  was  right- 
fully in  possession,  the  plaintiff  could  not 
recover.  Compare  Taylor  v.  Central  Pac 
R.  R.  Co..  67  CaL  615. 


Payment  of  deposit  by  purchaser  in  a 
land  contract  a  sufficient  acceptance  by 
him  of  the  terms  of  the  contract:  Benson 
V.  Shotwell,  87  Cal.  49. 

Bewarda. — Compliance  by  one  of  the  pub- 
lic with  conditions  of  an  offer  of  reward 
constitutes  a  contract:  McLeod  v.  Meade,  77 
Cal.  87;  Wilson  v.  Stump,  103  Cal.  255;  42 
Am.  St.  Rep.  Ill  (revocation-  of  the  reward 
is  a  matter  of  defense). 

Subscription  to  a  charitable  object.— A 
promise  to  pay  a  subscription  to  help  defray 
the  expenses  of  some  charitable  object  is  a 
mere  offer;  and  acceptance  can  only  be 
shown  by  some  act  by  the  promisee  where- 
by a  legal  liability  is  incurred  or  money 
is  expended  on  the  faith  of  the  promise: 
Grand  Lodge  I.  0.  G.  T.  v.  Farnham,  70 
Cal.  158.  The  rule  is  otherwise  where  sub- 
scribers agree  together  to  make  up  a  speci- 
fied sum,  and  where  the  withdrawal  of  one 
increases  the  amount  to  be  paid  by  the 
others;  in  such  case  there  is  a  mutual  lia- 
bility as  between  the  subscribers:  Grand 
Lodge  L  O.  G.  T.  v.  Farnham,  70  Cal.  158. 

Konacceptance  by  person  to  whom  the 
proposal  is  made  cannot  be  taken  advan- 
tage of  by  the  proposer's  agent  to  use  the 
contract  for  his  own  benefit:  Wiaid  v. 
Brown,  59  Cal.  194. 


1585.  Acceptance  must  be  absolute. 

Sec.  1585.    An  acceptance  must  be  absolute  and  unqualified,  or  must  include 

in  itself  an  acceptance  of  that  character  which  the  proposer  can  separate  from 

the  rest,  and  which  will  conclude  the  person  accepting.     A  qualified  acceptance 

is  a  new  proposal. 

Accei>tance    must    be'  unconditional:  of  1  Addison    on    Contracts,  37.*  See,  also. 

See  a  statement  of  this  name  rule  in  1  Benja-  Ikloux  v.  Hogue,  91  Cal.  442;  Yore  v.  Bank- 

min  on  Sales,    4th    Am.  ed.,  sec.    38,  aijd  ers'   etc.   Assn.,  88   Cal.    609;  Wristen    v. 

note;  and  the  note  by  Abbott  in  his  edition  Bowles,  82  Cal.  84. 

1586.  Seyooation  of  proposal. 

Sec.  1586.    A  proposal  may  be  revoked  at  any  time  before  its  acceptance  is 
communicated  to  the  proposer,  but  not  afterward. 

"Revoking  proposal.— That  a  proposal 
may  be  retracted  before  acceptance,  see  1 
Wharton  on  Contracts,  sec.  41;  and  Addison 
on  Contracts  and  Benjamin  on  Salen,  ubi 
supra.    See,  also,  Harvey  v.  Duffey,  99  Cal. 


401;  Martin  v.  Hudson,  81  Cal.  42;  Bogart 
V.  Crosby,  91  Cal.  278  (proposed  purchaser 
of  land  may  withdraw  his  offer  before 
contract  is  consummated,  and  recover  his 
deposit). 


1587.  Eevocation,  how  made. 
Sec.  1587.     A  proposal  is  revoked: 
1.  By  the  communication  of  notice  of  revocation  by  the  proposer  to  the  other 
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party,  in  the  manner  prescribed  by  sections  fifteen  hundred  and  eighty-one  and 
fifteen  hundred  and  eighty-three,  before  his  acceptance  has  been  communicated 
to  the  former; 

2.  By  the  lapse  of  the  time  prescribed  in  such  proposal  for  its  acceptance,  or 
if  no  time  is  so  prescribed,  the  lapse  of  a  reasonable  time  without  communica- 
tion of  the  acceptance; 

3.  By  the  failure  of  the  acceptor  to  fulfill  a  condition  precedent  to  accept- 
ance; or, 

4.  By  the  death  or  insanity  of  the  proposer. 

Kanner  of  revoking  propoMl.— Subd.  1.  R.  R.  v.  Dane.  43  N.  Y.  240;  Judd  v.  Day, 

To  revoke  by  mail  an  offer  made  by  letter,  50  Iowa,  247;  Martin  t.  Black,  21  Ala.  721; 

it  is  not  sufficient  to  mail  such  revocation  Mazley  v.  Maxley,  2  Met.  (Ky.)  309. 

before  the  notification  of  acceptance  Is  re-  As  to  what  lapse  of  time  is  reasonable, 

ceived  or  mailed;  the  letter  of  revocation  see  Phillips  v.  Dick,  76  Cal.  384. 

does  not  take  effect  until  it  has  been  re-  Subd.  4.    Death  or  insanity  of  the  pro- 

ceived:  See  1  Addison    on    Contracts,    Ab-  poser    before    acceptance  revokes  the  pro- 

bott's  note,  43.    See  the  articles  above  re-  posal:  Pratt  v.  Trustees,  03  111.  475;  34  Am. 

ferred  to  in  note  to  sec.  1583.  Rep.  187;  The  Palo  Alto,  Davies,  843;  see 

Subd.  2.    If  no  time  for  acceptance  be  Browne   v.  McDonald,  129  Mass.  06,  and 

prescribed,  a  failure  to  accept  within  a  rea-  Sorugi^s  v.  Alexander,  72  Mo.  134;  Grand 

eonable  time,  considering  all  the  circum-  Lodge  L  O.  6.  T.  y.  Farnham,  70  Cal.  15& 
stances,   works    a   retraction:  Chicago   etc 

1588.  Batifioation  of  contract  void  for  want  of  conseiit. 

Sec.  1588.  A  contract  which,  is  voidable  solely  for  want  of  due  consent  may^ 
be  ratified  by  a  subsequent  consent. 

'  1689.  Assumption  of  obligation  by  acoeptance  of  benefits. 

Sec.  1589.    A  voluntary  acceptance  of  the  benefit  of  a  transaction  is  equivalent 

to  a  consent  to  all  the  obligations  arising  from  it^  so  far  as  the  facts  are  knoviii 

or  ought  to  be  known,  to  the  person  accepting. 

So,  the  assignee  of  a  contract  assumes  its  the  vendee  in  a  laud  contract  promised  to 
burden,  so  far  as  it  is  apparent  on  the  face  pay  the  agreed  price,  and  the  contract  pro- 
of the  contract:  Cutting  Packing  Co.  v.  vided  that  its  stipulations  "are  to  apply  to 
Packers'  Exchange,  86  Cal.  574;  21  Am.  and  bind  the  assigns  of  the  respective  pai^ 
St.  Rep.  03.  But  this  section  applies  only  ties,"  the  assignee  of  the  vendee  is  not 
to  a  transaction  to  which  the  person  ac*  thereby  rendered  personally  liable  to  the 
cepting  the  benefit  is  a  party;  hence,  the  as-  vendor  for  the  unpaid  price:  Lisenby  v. 
eignee  who  receives  the  assignment  as  coUat-  Kewton,  120  Cal.  671;  €5  Am.  St.  Rep.  203. 
eral  security  does  not  become  a  party  to  The  doctrine  of  the  section  has  no  appii- 
the  original  contract,  nor  obligate  himself  cation  where  the  contract  is  expressly  re- 
to  pay  for*  work  done  under  the  contract:  pudlatediThomaseon  v.  Grace  M.  £.  Church, 
Stone  T.  Owens^  105  Cal.  292.    And  where  113  Cal.  55S. 

CHAPTEE  IV. 

OBJBCT  OF  A  CONTRACT.  , 

Sec.  1695.    Object,  what        *  Sec.  1598.    When  contract  wholly  void. 

Sec.  1696.    Requisites  of  object.  Sec.  1599.    When  contract  partially  void. 

Sec.  1697.    Impossibility,  what. 

1695.  Object,  what. 

Sec.  1595.  The  object  of  a  contract  is  the  thing  which  it  is  agreed,  on  the 
part  of  the  party  receiving  the  consideration,  to  do  or  not  to  do. 

Object  of  oontract:  See  the  statement  of         Unlawful  contracts:   See   next  section, 
the  commissioners  in  regard  to  the  adoption      and  sec.  1C67  et  seq.,  post, 
of  the  term  "object/*  in  the  note  to  section         Unlawful  conditions:  See  ante»  sec.  l«i- 

1550. 
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1596.  Beqnisites  of  object. 

Sec.  1596.  The  object  of  a  contract  must  be  lawful  when  the  contrapt  is 
made^  and  possible  and  ascertainable  by  the  time  the  contract  is  to  be  per- 
formed. 

See  post,  sec.  1667  et  seq.  TJncertalnty.— For  instance  of  contract  in 

"For  definition  of  the  word  lawful/  see  writing  Toid  for  uncertainty  of  its  terms, 

<^apter  6  [sec.  1606  et  seq.]  of  this  title":  see  Van  Slyke  t.  Broadway  Ins.  Co.,  115 

Commissionersf  reference.  Cal.  644. 

1597.  Impossibility^  what. 

Sec.  1597.  Everything  is  deemed  possible  except  ihsA  which  is  impossible  in 
ihe  nature  of  things. 

1598.  When  contiaot  wholly  void. 

Sec.  1598.  Where  a. contract  has  but  a  single  object,  and  such  object  is 
unlawful,  whether  in  whole  or  in  part,  or  wholly  impossible  of  perf onlnance,  or 
so  vaguely  expressed  as  to  be  wholly  unascertainable,  the  entire  contract  is  void. 

Contract  entlxe:  See,  for  example,  Moffatt  y.  Bulson,  96  OaL  106;  81  Am  St.  Bep.  192. 

1599.  When  contract  partially  void. 

Sec.  1599.    Where  a  contract  has  several  distinct  objects,  of  which  one  at 

least  is  lawful,  and  one  at  least  is  unlawful,  in  whole  or  in  part,  the  contract  is 

Toid  as  to  the  latter,  and  valid  as  to  the  rest. 

Part  good  and  part  void:  See  as  an  illus-     Cal.  272;  Norris  v.  Harris,  15  Cal.  266;  More 
tration.   Granger  t.   Original    Empire    etc.      y.  Bonnet,  40  Cal.  254;  6  Am.  Rep.  621. 
Hin.  Co.»  59  CaL  678;  Jackson  v.  Shawl*  29 


CHAPTER  V. 

CONSIDERATION. 

13ec.  1606.  Good  consideration,  what. 

Sec  1606.  How  far  legal  or  moral  obligation  is  a  good  consideration. 

<Sec.  1607.  Consideration  lawful. 

Sec.  ie68.  Effect  of  illegality. 

Sec.  ICOO.  Consideration  executed  or  executory. 

Sec,  IGIO.  Executory  consideration. 

Sec.  1611.  How  ascertained. 

Sec.  1612.  Effect  of  impossibility   of  ascertaining  consideration. 

Sec.  1613.  Same. 

Sec.  1614.  Written  instrument  presumptive  evidence  of  consideration. 

Sec.  1615.  Burden  of  proof  to  invalidate  sufBcient  consideration. 

1605.  Oood  oonsideration^  what. 

Sec.  1605.  Any  benefit  conferred,  or  agreed  to  be  conferred,  npon  the  prom- 
isor, by  any  other  person,  to  which  the  promisor  is  not  lawfully  entitled,  or  any 
prejudice  suflEered,  or  agreed  to  be  suffered,  by  such  person,  other  than  such  as 
he  is  at  the  time  of  consent  lawfully  bound  to  suffer,  as  an  inducement  to  the 
promisor,  is  a  good  consideration  for  a  promise. 

UeritoriotiB  consideration,  what  is:  See  above  section  are  made  by  the  code  commis- 

d4  Am.  St.  Rep.  101-193,  note.  sioners:  "'Any  benefit  conferred*:  Comstock 

Consideration.— The    foUowing    citations  v.  Breed,  12  Cal.  286;  Johnaon  v.  Titns,  2 

in  explanation  of    varioas    danses  of    the  Hill,  606;  Oakley  y.  Boorman,  21  Wend.  5S8; 
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see  Hamilton  College  v.  Stewart,  1  N.  Y. 
581;  Palmer  v.  North.  86  Barb.  282.  It  is 
immaterial  whether  the  benefit  is  small  or 
great:  Haight  v.  Brooks,  10  Ad.  &  E.  309; 
Johnston  v.  Nicholls,  1  C!om.  B.  251.  'Or 
agreed  to  be  conferred' :  Honghtaling  y.  Ran- 
den,  25  Barb.  21;  Sage  v.  Hazard.  0  Barb. 
179;  Seaman  v.  Hasbrouck,  35  Barb.  151; 
Briggs  v.  Tillotson.  8  Johns.  304.  *Upon 
the  promisor  by  any  other  person':  Law- 
rence V.  Fox,  20  N.  Y.  268;  Judson  v.  Gray, 
17  How.  Pr.  280-296.  To  which  the  prom- 
isor is  not  lawfully  entitled':  See  Adams  y. 
Hastings.  6  Cal.  126;  05  Am.  Doc.  496." 
The  Tollowing  cases  afford  illustrations  of 
what  has  been  passed  upon  by  the  supreme 
court  of  California  as  sufficient  considera- 
tion for  a  promise:  A  chattel  of  any  yalue  to 
either  party:  Gifford  y.  Garyill,  20  Cal.  589; 
assuming,  the  liability  of  a  surety  on  an  ap- 
peal bond:  Hobbs  y.  Duff,  23  Cal.  596;  a 
promise  by  a  surety  or  indorser  to  the  prin- 
cipal to  make  the  debt  his  own:  Gladwin  y. 
Garrison.  13  Cal.  330;  subscription  to  pro- 
mote a  common  object:  Christian  College  y. 
Hendley.  49  Cal.  347.  Compare  ante,  note 
to  sec.  1584;  assignment  of  a  right:  McCar- 
thy y.  Pope,  52  Cal.  661.  Subscription  to 
the  stock  of  a  proposed  corporation:  West  y. 
Crawford,  80  Cal.  13;  Marysville  iElectric 
Light  etc.  Co.  y.  Johnson,  93  Cal.  538;  27 
Am.  St.  Rep.  213;  composition  agreement 
among  creditors:  See  Wilson  y.  Samuels,  100 
Cal.  514. 

Detriment  suffered  by  the  promisee  will 
support  a  promise:  Kelly  y.  Lynch,  22  Cal. 
661;  White  y.  Baxter,  71  N.  Y.  254;  Lewis 
y.  Seabury,  74  N.  Y.  409;  30  Am.  Rep.  311; 
Canoyer  y.  Still  well,  34  N.  J.  L.  54;  Brad- 
shaw  y.  McLaughlin,  39  Mich.  480;  Foster 
V.  Phaley,  35  Vt.  303;  Watkins  y.  Turner, 
34  Ark.  663;  Golden  State  etc.  Iron  Works 
y.  Angell,  89  Cal.  643;  Visalia  Gas  etc. 
Co.  y.  Sims,  104  Cal.  326;  43  Am.  St.  Rep. 
105.  Any  abandonment  of  a  right  by  the 
promisee  is  sufficient  consideration  for  the 
promise,  except,  of  course,  in  the  case  of 
fraud:  Pitt  v.  Gentle,  49  Mo.  74;  Clark  y. 
Sigoumey,  17  Conn.  511;  Buchanan  y.  Bank, 
78  111.  500. 

Forbearance  to  sue.— Forbearing  to  en- 
force a  claim,  legal  or  equitable,  is  a  suffi- 
cient consideration  for  a  promise:  Stewart 
y.  McGuin,  1  Cow.  99;  Ward  y.  Fryer,'  19 
Wend.  494;  Hartford  Ins.  Co.  y.  Olcott,  97 
111.  439.  See,  also,  Smith  y.  Mott,  76  Cal. 
171.  But  this  mere  actual  forbearance 
without  a  promise  to  giye  it,  without  an 
agreement— it  otherwise  being  an  executed 
act — is  not  a  sufficient  consideration:  Manter 
y.  Churchill,  127  Mass.  31.  So  held  in  Shad- 
bume  y.  Daly,  76  Cal.  355  Moreover,  the 
agreement  to  forbear  must  be  for  at  least 


a  reasonable  time:  Shupe  y.  Galbreath.  32 
Pa^  St.  10;  Boyd  y.  Freiae,  5  Gray.  553; 
promise  "to  wait  a  while"  is  not  sufficient: 
Sidwell  y.  Eyans,  21  Am.  Dec.  387.  Yet 
the  agreement  need  not  be  for  a  definite 
term:  See  the  note  by  Abbott  in  his  edition 
of  1  Addison  on  Contracts,  11.  where  the 
general  subject  of  forbearance  as  a  consid- 
eration is  discussed.  Promise  to  extend  time 
of  payment  of  note  in  consideration  of  part 
payment  cannot  be  enforced:  Liening  ▼. 
Gould,  13  Cal.  598;  see  McCann  y.  Lewis, 
9  Cal.  246.  Forbearance  to  sue  as  sufficient 
consideration:  See  60  Am.  Dec.  524-527, 
note;  36  Am.  St.  Rep.  145-149,  note. 

Compromises:  See,  with  regard  to  accord 
and  satisfaction,  ante,  sec.  1521.  Where  the 
rights  of  the  parties  are  doubtful,  promise 
of  part  payment  in  consideration  of  settle- 
ment is  good:  Racouillat  y.  Sanseyain,  32 
Cal.  "376;  Crans  v.  Hunter,  28  N.  Y.  389; 
Smith  y.  Smith,  36  Ga.  184;  91  Am.  Dec 
761;  Allen  y.  Prater,  30  Ala.  458. .  A  prom- 
ise to  compromise  a  suit  brought  bona  fide 
on  probable  cause  is  a  yalid  consideration 
for  a  contract,  eyen  though  the  suit  should 
be  held  to  be  unfounded:  McClure  y.  Mc- 
Clure,  100  Cal.  339.  But  forbearance  to 
sn3  when  the  party  promising  to  forbear  is 
already  under  a  legal  obligation  not  to  sne, 
is  not  sufficient  consideration:  Blyth  y.  Rob- 
inson, 104  Cal.  239. 

Offer  of  reward  by  advertisement,  and 
right  of  person  performing  seryioe  <b  re- 
cover: See  Ryer  y.  Stockwell,  14  Cal.  134; 
73  Am.  Dec.  634;  and  the  note  in  1  Addi- 
son on  Contracts,  24. 

Pre-existing  debt  is  a  sufficient  consid- 
eration: Dayis  y.  Russell.  52  Cal.  611;  2S 
Am.  Rep.  647;  Frey  y.  Clifford,  44  Cal.  335; 
Kaglee  y.  Lyman,  14  Cal.  150;  Robinson  v. 
Smith.  14  Cal.  94;  Fayne  y.  Bensley,  8  Cal. 
260;  68  Am.  Dec.  318;  Heath  y.  Sayerthorn 
etc.  Co..  39  Wis.  146. 

Keither  a  promise  to  perform  a  duty, 
nor  the  performance  of  a  duty,  constitute 
a  consideration  of  a  contract.  A  promise 
by  the  wife  as  beneficiary  of  a  policy  to 
pay  out  of  the  proceeds  of  the  policy  the 
debt  of  her  insured  husband  to  his  brother, 
after  such  debt  had  become  barred  by  the 
statute  of  limitations,  made  to  the  executor 
of  the  deceased  brother  in  considerntion  of 
a  promise  by  such  executor  to  deliver  to 
her  thQ  policy,  which  it  was  his  duty  to  do 
upon  demand,  without  compensation,  is 
without  legal  consideration  to  support  it, 
and  can  lay  no  foundation  for  an  obligation 
on  her  part  to  pay  the  debt,  and  she  is  not 
liable  to  an  action  for  money  had  and  re- 
ceiyed  to  the  amount  of  the  debt,  after  hav- 
ing collected  the  full  amount  of  ^e  policy: 
Sullivan  y.  Sullivan,  99  Cal.  187. 


1606.  How  far  legal  or  moral  obligation  is  a  good  consideration. 

Sec.  1606.  An  existing  legal  obligation  resting  upon  the  promisor,  or  a  moral 
obligation  originating  in  some  bencJfit  conferred  upon  the  promisor,  or  preju- 
dice suffered  by  the  promisee,  is  also  a  good  consideration  for  a  promise,  to  an 
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extent  corresponding  with  the  extent  of  the  obligation^  bnt  no  further,  or  other- 
wiBe. 


Xoral  obligration.— "The  common  law 
does  not  recognize  moral  obligations,  except 
in  a  few  cases,  as  sufficient  to  sustain  a 
promise:  Whipley  y.  Dewey,  8  Cal.  36;  Nash 
Y.  Rnssell,  6  Barb.  656;  Geer  y.  Archer,  2 
Barb.  420;  Watkins  t.  Halstead,  2  Sand.  311; 
Ehle  ▼.  Judson.  24  Wend.  97;  Smith  ▼.  Ware, 
13  Johns.  257;  Beaumont  v.  Reeve,  8  Q.  B. 
483;  Eastwood  t.  Kenyon,  11  Ad.  &  £.  438. 
But  see  to  th€  contrary.  Doty  t.  Brown,  14 
Johns.  381;  Lee  y.  Muggeridge,  5  Taunt.  86. 
The  authorities,  however,  entirely  fail  to 
establish  any  satisfactory  principle  upon 
which  to  distinguish  between  the  different 
species  of  moral  obligations.  Thus,  in  Bunn 
V.  Winthrop,  1  Johns.  Ch.  329,  paist  seduc- 
tion was  held  a  good  consideration  to  sup* 
port  a  giant.  In  Beaumont  y.  Beeve,  8  Q. 
B.  483,  the  same  consideration  was  held  in- 
sufficient to  support  a  promise.  In  Goulding 
V.  Davidson,  28  Barb.  438,  it  is  said  that 
there  must  have  been,  at  some  time  an  ac- 
tual legal  obligation.  Yet  in  Rice  y.  Wel- 
ling, 5  Wend.  595,  and  Early  y.  Mahon,  19 
Johns.  147,  10  Am.  Dec.  2^,  the  original 
contract  was  usurious,  and  therefore  void 
from  the  beginning.  The  same  may  be  said 
of  promises  to  pay  debts  contracted  in  in- 
fancy, which  are  held  valid.  Goulding  v. 
Davidson,  was  reversed:  26  N.  T.  604.  The 
rule  stated  in  the  text-  seems  to  be  just,  and 
to  be,  on  the  whole,  as  easily  reconcilable 
with  the  authorities  as  any  other  that  can 
be  devised.  'To  an  extent  corresponding 
with  the  extent  of  the  obligation,  but  no 
further  or  otherwise':  See  Phetteplace  y. 
Steere.  2  Johns.  442;  Roscorlo  v.  Thomas, 
3  Q.  B.  234;  Hopkins  y.  Logan,  5  Mees.  & 
W.  247;  Kaye  v.  Dutton,  8  Scott  N.  R.  495, 


502;  S.  C,  Ray  v.  Dutton,  7  Man.  &  G.  807; 
Elderton  v.  Emmens,  6  Com.  E.  160;  13 
Com.  B.  496**:  Commissioners*  note. 

In  addition  to  what  is  above  stated,  ref- 
erence may  be  had  to  the  following  author- 
ities in  support  of  the  rule  that  to  make  a 
moral  obligation  a  sufficient  consideration 
for  a  promise  it  must  be  founded  upon  some 
prior  obligation:  Cook  v.  Bradley,  7  Conn. 
57;  18  Am.  Dec.  79;  Loomis  v.  Newhall,  15 
Pick.  159;  Hawley  v.  Farrar,  1  Vt.  420.  Il- 
lustration of  the  same  principle  may  be 
found  in  the  cases  turning  upon  the  suffi- 
ciency of  a  promise  to  pay  a  debt  discharged 
in  bankruptcy:  See  the  note  to  Earnest  v. 
Parke,  27  Am.  Dec.  280;  see,  also,  1  Addi- 
son on  Contracts,  Abbott's  note,  10.  The 
moral  obligation  resting  upon  a  woman  to 
make  good  a  promise  given  during  coverture 
is  not  a  sufficient  consideration  to  uphold  an 
affirmation  of  the  promise  made  after  the 
disability  ceases:  Musick  v.  Dodson,  76  Mo. 
624;  43  Am.  Rep.  780,  where  the  promise 
was  to  an  attorney  for  his  fee  on  procuring 
a  divorce. 

The  wife  named  as  beneficiary  in  a  policy 
of  insurance  upon  the  life  of  her  husband 
is  under  no  obligation  to  pay  a  debt  of  her 
husband  to  his  brother  for  advances  made 
on  account  of  the  policy,  for  which  sh^  had 
never  before  been  liable  as  principal  or 
surety,  even  though  such  debt  had  not  been 
barred  by  the  statute  of  limitations,  and 
surely  not  after  the  debt  had  been  so 
barred:  Sullivan  v.  Sullivan,  99  Cal.  187. 

Moral  obllgration  as  consideration  to 
support  contract:  See  39  Am.  St.  Rep.  735- 
745,  note. 


1607.  Consideration  lawful. 

Sec.  1607.    The  consideration  of  a  contract  must  be  lawful  within  the  mean* 

ing  of  section  sixteen  hundred  and  sixty-seven. 

• 

Illegal  consideration:  See  unlawful  con-         Agpreement  to  stifle  criminal  prosecu- 
tracts,  sec.  1667,  post.  tion:  See  31  Am.  Dec.  600-604,  note;  49  Am. 

Coiuiideration  of  contract  based  on  vio-      Kep.  49-51,  note, 
lation  of  law:  See  30  Am. Rep.  106-112,  note; 
12  Am.  Dec.  676,  677,  note. 

1608.  Effect  of  its  illegaUty. 

Sec.  1608.    If  any  part  of  a  single  consideration  for  one  or  more  objects,  or  of 

several  considerations  for  a  single  object,  is  unlawful,  the  entire  contract  is  void. 

'^his  principle  is  deducible  from  all 
the  cases  taken  together,  though  not  to  be 
found  thus  stated  in  any  one  case.  Thus, 
there  is  no  doubt  that  if  the  consideration 


is  single,  or  in  other  words  indivisible,  its 
partial  illegality  is  fatal  to  the  contract:  See 
Valentine  v.  Stewart,  15  Cal.  387;  Haskell 
V.  McHenry,  4  Cal.  411;  Norris  v.  Harris, 
15  Cal.  226;  MUls  y.  Mills,  36  Barb.  474; 


Rose  V.  Truax,  21  Barb.  861;  Pepper  v. 
Haight,  20  Barb.  429;  Barton  v.  Port  Jack- 
son Plank  Road,  17  Barb.  397;  Burt  v.  Place, 
8  Cow.  431;  see  Brown  v.  Brown,  34  Barb. 
533;  Porter  v.  Havens,  37  Barb.  343.  The 
limitations  of  the  rules  are  conformable  to 
the  principle  of  sections  778,  779":  Commis- 
sioners' note.  See,  also,  Moffatt  v.  Bulson, 
96  Cal.  106;  31  Am.  St.  Rep.  192. 
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1609.  Consideration  executed  or  executory. 

Sec.  1609.  A  consideration  may  be  executed  or  executory,  in  whole  or  in 
part.  In  so  far  as  it  is  executory,  it  is  subject  to  the  provisions  of  chapter  IV 
of  this  title. 

1610.  Executory  considerations.' 

Sec.  1610.  When  ^  consideration  is  executory,  it  is  not  indispensable  that 
the  contract  should  specify  its  amount  or  the  means  of  ascertaining  it.  It  may 
be  left  to  the  decision  of  a  third  person,  or  regulated  by  any  specified  standard. 

See  Methodist  etc.  Church  v.  Seitz,  74  Cal.  296. 

1611.  How  ascertained. 

Sec.  1611.  When  a  contract  does  not  determine  the  amount  of  the  consid- 
eration, nor  the  method  by  which  it  is  to  be  ascertained,  or  when  it  leaves  the 
amount  thereof  to  the  discretion  of  an  interested  party,  the  consideration  must 
be  so  much  money  as  the  object  of  the  contract  is  reasonably  worth. 

See  the  foUowins  sections  and  notes. 

1612.  Effect  of  im{)ossibility  of  ascertaining  consideration. 

Sec.  1612.  Where  a  contract  provides  an  exclusive  method  by  which  its  con- 
sideration is  to  be  ascertained,  which  method  is  on  its  face  impossible  of  execu- 
tion, the  entire  contract  is  void. 

1613.  Same. 

Sec.  1613.  Where  a  contract  provides  an  exclusive  method  by  which  its  con- 
sideration is  to  be  ascertained,  which  method  appears  possible  on  its  face,  but 
in  fact  is,  or  becomes,  impossible  of  execution,  such  provision  only  is  void. 

1614.  Written  instrument  presumptive  evidence  of  consideration. 

Sec.  1614.    A  written  instrument  is  presumptive  evidence  of  a  consideration. 

Writing   imports    consideration:  Ri^gs  iwnd  may  be  impeached:  Comstock  v.  Breed, 

V.   Waldo.   2  Cal.   485;   56   Am.    Dec.   350;  12  Cal.  286. 

Stewart  v.   Street.  10    Cal.   372;   Spear  v.  Pleading  consideration.— If  the  written 

Ward,  20  Cal.  659;  Williams  v.  Hall.  79  Cal.  contract  is  set  forth  in  fuU  in  the  pleading, 

()06;   Malone  v.  Crescent  City  etc.  Co.,  77  it  is  not  necessary  to  allege  a  consideration: 

Cal.  38;  Peasley  v.  McFadden,  68  Cal.  611;  Williams  v.  Hall,  79  Cal.  600;  Peasley  ▼• 

Poirier    v.    Gravel.    88    Cal.  79;  Rogers  v.  McFadden,  68  Cal.  611.    The  contract  need 

Schulenburg,  111  Cal.  281;  that  no  consid-  not  be  set  out  in  the  pleading  in  haec  verba: 

eration  need  be  recited  in  a  grant  of  real  Henke  v.   Eureka    Endowment    Aasn.,  IW 

property,  see  sec.  1092,  ante;  Goad  v.  Moul-  Cal.  429. 

ton.  67  Cal.  536.    It  is  only  presumptive,  Becital    of    a    nominal    consideration 

however,  and  may  be  inquired  into:  Fisher  may  be  controlled  in  equity  and  the  instrtt- 

V.   Salmon.  1  Cal.  413;  54  Am.   Dec.   297;  ment    annulled:  Wiard  ▼.   Brown,  59  Cal. 

Coles  T.   Soulsby.   21    Cal.  47;    Bennett  v.  194. 

Solomon.  6    Cal.    13^1.    At    common    law  a  Distinction    between    sealed  and  nn* 

want  of ^  consideration  could  not  be  pleaded  sealed  instruments    abolished:  See  po^t. 

to  a  suit  on  a  sealed  instrument,  the  pre-  sec.  1629. 

sumption  of  consideration  being  conclusive.  Bepeatingf    consideration. — In  drawing 

The  law  of  this  state  modified  the  rule  so  instruments  of  any  kind  where  a  considera- 

far  as  to  allow  it  to  be  rebutted  in  the  an-  tion  is  essential,  it  is  not  necessary,  nor  is 

swer:  McCarty  t.  Beach,  10  Cal.  461;  Wills  it  the  practice,  to  repeat  the  consideration 

V.  Kempt,  17  Cal.  98.    The  unmeaning  dis-  upon   the  insertion  of  every  several  prom* 

tinction  between  sealed  and  unsealed  instru-  ise  or  covenant;  the  mention  of  it  once  i» 

ment  being  done  away  with  by  statute  (sec.  generally    considered    sufficient:  Brickell  ^. 

1629,  post),  the    consideration  of    a  sealed  Batchelder,  62  Cal.  623. 
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1615.  Burden  of  proof  to  invalidate  sufficient  consideration. 

Sec.  1615.     The  burden  of  showing  a  want  of  consideration  sufficient  to  sup- 
port an  instrument  lies  with  the  party  seeking  to  invalidate  or  avoid  it. 

Se<*  note  to  aec.  1614,  supra. 

Defenseof  failure  of  consideration:  See  13  Am.  Dec.  378,  379,  note. 

TITLE  II. 

MANNER  OF  CHEATING  CONTRACTS. 

Sec.  1619.  Contracts,  expresB  or  implied. 

Sec.  1620.  Express  contract,  what. 

Sec.  1621.  ImpUed  contract,  what. 

Sec.  1C22.  What  contracts  may  be  oral. 

Sec.  1623.  Contract  not  in  writing  through   fraud  may  be  enforced  against  fraudulent 

party. 

Sec.  1624.  What  contracts  must  be  written. 

Sec.  1625.  Effect  of  writing. 

Sec.  1626.  Contract  in  writing,  takes  effect  when. 

Sec.  1627.  ProTisions  of  chapter  on  transfers  of  real  property. 

Sec.  ll>28.  Corporate  seal,  how  afiixed. . 

Sec.  1029.  Provisions  abolishing  seals  made  applicable. 

1619.  Contracts,  express  or  implied. 

Sec.  1619.    A  contract  is  cither  express  or  implied. 

1620.  Express  contract,  what. 

Sec.  1620.     An  express  contract  is  one  the  terms  of  which  are  stated  in  words. 

See  Smith  v.  Moynihan,  44  Cal.  5.3,  for  a    statement  of  the  distinction  between  an  ex- 
press and  an  implied  contract.  ^ 

1621.  Implied  contract,  what. 

Sec.  1621.    An  implied  contract  is  one  the  existence  and  terms  of  which  are 
manifested  by  conduct. 

• 

Implied  contracts.— "The  ordinary  defini-  however,  considered  in  another  part  of  the 

tion  of  an  implied  contract  includes  obliffa-  code":  Commissioners'  statement. 

tions  imposed  by  law  upon  parties,  as  be-  Obligations  imposed  by  law:  Sec.  170S, 

tween    each    other.    These  obligations  are,  post. 

1622.  What  contracts  may  be  oral. 

Sec.  1622.     All  contracts  may  be  oral,  except  such  as  are  specially  required  by 

statute  to  be  in  writing. 

Contracts,  when  to  be  in  writing:  See  raised  where  a  contract  bad  under  the  stat- 
infra,  sees.  1023,  1624;  Code  Civ.  Proc,  sees.  ute  of  frauds  has  been  executed,  see  2 
1971-1974.    That  an  implied  promise  may  be      Wharton  on  Contracts,  sec.  711. 

1623.  Contract  not  in  writing  through  fraud  may  be  enforced  against  fraudulent 
party. 

Sec.  1623.     Where  a  contract,  which  is  required  by  law  to  be  in  writing,  is 

prevented  from  being  put  into  writing  by  the  fraud  of  a  party  thereto,  any  otiier 

party  who  is  by  such  fraud  led  to  believe  that  it  is  in  writing,  and  acts  upon 

such  belief  to  his  prejudice,  may  enforce  it  against  the  fraudulent  party. 

Ck>nrt8  will  not  permit  the  statute  of      to  avail  himself  of  the  statute  if  his  fraud 
frauds  to  be  perverted  into  an  instrument      contributed  to  prevent  the  agreement  from' 
t>f     fraud.    Where    the  statute  plainly  de-      boinjr  put  in  writing:  Ryan  v.   Dox,  34  N. 
blares  an  agreement  void  if  not  reduced  to      Y.  307;   90  Am.  Dec.  606,  and  note  thereto, 
writing,  the  defendant  will  not  be  allowed 
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1624.  What  contracts  must  be  written. 

Sec.  1624.  The  following  contracts  are  invalid,  unless  the  same,  or  some 
note  or  memorandum  thereof,  is  in  writing  and  subscribed  by  the  party  to  be 
charged,  or  by  his  agent: 

1.  An  agreement  that  by  its  terms  is  not  to  be  performed  within  a  year  from 
the  making  thereof; 

2.  A  special  promise  to  answer  for  the  debt,  default,  or  miscarriage  of  another, 
except  in  the  cases  provided  for  in  section  twenty-seven  hundred  and  ninety-four; 

3.  An  agreement  made  upon  consideration  of  marriage  other  than  a  mutual 
promise  to  marry; 

4.  An  agreement  for  the  sale  of  goods,  chattels,  or  things  in  action,  at  a  price 
not  less  than  two  hundred  dollars,  unless  the  buyer  accepts  or  receives  part  of 
such  goods  and  chattels  or  the  evidences,  or  some  of  them,  of  such  things  in 
action,  or  pays  at  the  time  some  part  of  the  purchase  money;  but  when  a  sale  is 
made  at  auction,  an  entry  by  the  auctioneer  in  his  sale-book,  at  the  time  of  the 
sale,  of  the  kind  of  property  sold,  the  terms  of  the  sale,  the  price,  and  the  names 
of  the  purchaser  and  person  on  whose  account  the  sale  is  made,  is  a  sufficient 
memorandum; 

5.  An  agreement  for  the  leasing  for  a  longer  period  than  one  year,  or  for  the 
sale  of  real  property,  or  of  an  interest  therein;  and  such  agreement^  if  made  by  an 
agent  of  the  party  sought  to  be  charged,  is  invalid,  unless  the  authority  of  the 
agent  is  in  writing,  subscribed  by  the  party  sought  to  be  charged; 

6.  An  agreement  authorizing  or  employing  an  agent  or  broker  to  purchase 
or  sell  real  estate  for  compensation  or  a  commission; 

7.  An  agreement  which  by  its  terms  is  not  to  b.e  performed  during  the  life- 
time of  the  promisor,  or  an  agreement  to  devise  or  bequeath  any  property;  or 
to  make  any  provision  for  any  person  by  wilU  [Commissioners*  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  note  or  memorandum.— "The    con-  Parkhurst,  96  Cal.  102;  31  Am.  St.  Rep.  189; 

sideration  is  no  lonjser  necessary  to  be  stated,  Ballard  v.  Walker,  3  Johns.  Cas.  60;  Ro^t 

thus  chan;?ing  the  law  heretofore  existing  in  v.  Merritt,  2  Gaines,  117;  Justice  t.  Ltng, 

this  state":  Commisaioners*  note.    The  same  42  N.  Y.  493;  1  Am.  Rep.  576:  Estes  y.  Pur- 

idoa  is  carried  into  the  written  evidence  of  long,  59  111.  302;  Douglass  v.  Spears,  2  Not* 

guaranty:  See  sec.  2793,  post.  &  McC.  207;  Old  Colony  R.  R.  v.  Evans.  6 

The  change  from  the  original  statute  of  Gray,  25;  66  Am  Dec.  894;  Barnard  t.  Lee. 

frauds,  29  Charles  I,  chapter  III,  section  IV.  97  Mass.  92;  Tripp  v.  Bishop,  56  Pa.  St  428. 

with  respect  to  the  signature,  from  the  word  The  execution  of  a  written  agreement  for 

"signed"  to  "subscribed"  ha's  removed  much  the  sale  of  land  by  the  vendor,  and  its  de- 

of  the  perplexity  in  determining  what  is  a  lirery  to  the  vendee  and  acceptance  by  him, 

signing,  and  made  it  plain  tliat  to  conform  creates  an  obligation  upon  the  vendor,  which 

to  the  altered  requirements  the  signature  is  is  a  sufficient  consideration  to  make  a  ver- 

to  be  placed  at  the  foot  of  the  memorandum:  bal  agreement  on  the  part  of  the  vendee 

Merritt  v.  Clason,  12  Johns.  102;  7  Am.  Dec.  to  pay  the  purchase  price  of  the  land  bind- 

286;    Commonwealth  v.  Ray,  3  Gray,  447;  ing  upon  him,  though  the  agreement  par- 

Lerned  v.  Wannemache,  9  Allen,  412;  Board-  ports   to    be   inter  partes,  and   the  vendee 

man  v.  Spooner,  13  Allen,  353.  failed  to  sign  it:  Cavanaugh  v.  Casselman, 

The  statute  requires  that  only  the  party  88  Cal.  543.    See,  also,  Easton  v.  Montgom- 

to  be  charged  should  subscribe;  therefore,  ery,  90  Cal.  807;  25  Am.  St.  Rep.  123. 

far  as  the  statute  of  frauds  is  concerned,  A  deed  of  land  signed  by  the  grantor,  in 

)oth  parties  need  not  subscribe:  Rutenb(»rg  pursuance  of  an  oral  agreement  for  the  ex- 

V.  Main,  47  Cal.  213;  Joseph  v.  Holt,  37  Cal.  change  of  lands,  but  which  is  not  delivered, 

250;  Vassault  v.  Edwards,  43  Cal.  458;  Cava-  and  is  not  shown  to  have  contained  a  memo- 

naugh  V.  Casselman,  88  Cal.  543;  Dennis  v.  randum  of  the  oral  agreement  for  the  ex- 

Strassburger,  80  Cnl.  583:  Benson  v.  Shot-  change  of  lands,  cannot  be  regarded  as  a 

well.  87  Cal.  49;  Scott  v.  Glenn,  98  Cal.  108;  sufficient  memorandum  of  such  oral  agree- 

McDonald  v.  HuflP,  77  Cal.  279;  Bradford  v.  ment:  Swain  v.  Bumette,  89  Cal.  664,   Let- 
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tor?  writton  by  the  owner  of  real  estate  in 
it^l^ard  to  a  negotiation  between  the  parties 
for  an  exchange  of  land,  which  do  not  pur- 
port to  state  the  terms  of  any  completed 
agreement,  but    are  simply  a  rejection    of 
the  proposition  to  make  the   exchange,  do 
not  constitute  a  sufficient  memorandum  of 
an  agreement  for  the   exchange:  Swain  ▼. 
Bnmette,  89  CaL5fUi^''^^r  a  complete  con- 1 
tract  consuluteoby  letters  and  telegrams! 
between  the  parties,  see  Elbert  y.  Lob  An-1 
geles  Gas  Co..  97  Cal.  244. 

"The  names  of  all  the  parties  must  be 
stated  in  the  memorandum":  Commissioners' 
note,  citing  Williams  t.  Lake,  2  El.  ^  K.  ^19. 
See,  also,  Breckinridge  v.  Crocker,  78  Cal. 
529. 

The  subscribing  may  be  done  by  th«>  agent 
of  the  party  to  be  charged.  But  the  stat- 
ute expressly  requires,  in  subdiTision  5,  that 
the  authority  to  subscribe  the  principal's 
name  to  agreements  for  the  leasing  and  sale 
of  real  property  must  be  in  writing.  And 
«ee,  post,  sec.  1741.  In  the  absence  of  such 
statutory  requirement,  the  agent's  authority 
in  such  cases  may  be  given  verbally:  Ruten- 
berg  V.  Main,  47  Cal.  213.  The  authority  to 
execute  the  conveyance  mu«t  be  in  writing: 
Hoen  v.  Simons,  1  Cal.  119;  52  Am.  Dec. 
291;  Tohler  v.  Folsom,  1  Cal.  207;  Videau 
v.  Griffin.  21  Cal.  389;  McLaren  v.  HuLohin- 
mn,  22  Cal.  187;  83  Am.  Dec.  59;  Bayles  y. 
Baxter,  22  Cal.  575;  Millard  v.  Hathaway. 
27  Cal.  119;  so,  also,  as  to  a  lease:  Folsom 
V.  Perrin.  2  Cal.  603. 

With  respect  to  the  contents  of  the  memo- 
randum, Judge  Sanderson,  in  Joseph  y.  Holt, 
B7  Cal.  250,  succinctly  states  the  essential 
elements  in  conformity  to  the  general  ac- 
ceptation. He  says,  in  substance,  that  a 
note  or  memorandum  subscribed  by  the 
party  to  be  charged  or  by  his  agent,  con- 
taining the  names  of  the  parties  and  a  sum- 
mary statement  of  the  terms,  either  ex- 
pre«sly  or  by  reference  to  something  else,  ia 
all  that  is  required.  It  may  be  kss  specific 
than  the  contract  itself. 

For  memoranda  which  do  not  by  their 
t^rms  expressly  include  an  obligation  to  pur- 
chase, but  which  imply  the  same,  see  Easton 
V.  Montgomery,  90  Cal.  307:  25  Am.  St.  Rep. 
123;  Benson  y.  Shotwell,  87  Cal.  49;  Preble 
y.  Abrahams,  88  Cal.  245;  22  Am.  St.  Rep. 
301. 

The  memorandum  must  embrace  the  sub-| 
stance  of  the  contract,  but  need  not  de- 
scribe the  terms  in  detail:  IveF  v  Hazard,  4 
R.  I.  14:  67  Am.  Dec.  500;  and  see  Pome- 
roy  on  Specific  Performance  of  Contracts, 
sec.  85.  and  note. 

Meznorandom,  who  znuBt  sign,  and 
when  signed  by  one  party  only:  See  47  Am. 
Rep.  532-534,  note;  25  Am.  Rep.  543-546, 
note;  42  Am.  Rep.  347-349,  note. 

For  illustration  of  memoranda  sufficient  in 
respect  to  description  of  the  premises,  see 
Preble  y.  Abrahams,  88  Cal.  245  (sufficient 
if  subject  matter  is  identified  and  terms  ap- 
pear reasopably  certain,  when  the  court  is 
put  by  parol  eyidence  in  the  situation  of 
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the  parties);  sufficient  in  respect  to  designa- 
tion of  the  price:  Mann  v.  Higgins,  83  Cal. 
66.  See,  also,  as  to  description  of  land, 
Marriner  y.  Dennison,  78  Cal.  202  (complaint 
must  aver  necessary  extrinsic  matter  to  aid 
identification);  Burnett  y.  Kullak,  76  Cal. 
535  (name  of  county  where  land  is  situated 
not  essential);  Breckinridge  v.  Crocker,  78 
Cal.  529  (description  uncertain). 

Subd.  1.  Agreements  not  to  be  per- 
formed within  a  year.— This  clause  de- 
clares invalid  agreements  that  by  their  terms 
disclose  that  it  was  the  intention  of  the  par- 
ties that  they  should  not  be  executed  with- 
in a  year.  If  from  the  nature  of  things  it 
is  manifest  that  the  parties  must  have  con- 
templated performance  after  the  expiration 
of  a  year,  the  agreement  is  within  the  stat- 
ute. For  example,  a  verbal  agreement  to 
cut  and  deliver  saw-logs  sufficient  to  keep 
the  defendant's  mill  running  at  its  full 
capacity  for  two  years:  Patten  v.  Hicks, 
43  Cal.  509;  or  a  verbal  contract  for  the 
loan  of  money  to  be  repaid  when  nut-bear- 
ing trees,  about  to  be  planted,  yield  a  suffi- 
cient income:  Swift  v.  Swift,  46  Col.  266. 

When  a  verbal  contract  of  partnership  for 
more  than  a  year  is  acted  upon,  neither 
party  can  avoid  the  obligations  of  the  con- 
tract as  to  past  transactions  under  it,  on 
the  ground  that  the  contract  was  void,  as 
being  within  this  provision  of  the  statute: 
Pico  V.  Cuyas,  47  Cal.  174;  and  see,  also, 
Hoare  y.  Hindley,  49  Cal.  274. 

The  statute  does  not  declare  void  a  con- 
tract which  may  not  be  performed  within 
a  year,  or  which  is  not  likely  to  be  per- 
formed within  that  period.  It  includes  only 
agreements  which,  fairly  and  reasonably  in- 
terpreted, do  not  admit  of  a  valid  execution 
within  the  year:  Dougherty  v.  Rosenberg, 
62  Cal.  32.  This  and  subdivision  1  are  to 
be  construed  together,  and  as  making  an 
oral  lease  for  one  year  from  the  date  of  its 
making  valid,  and  as  forbidding  an  oral 
lease  which  is  to  extend  beyond  one  year,  or 
which  cannot  be  fully  performed  within  a 
year:  Wickson  v.  Monarch  etc.  Co.,  128  Cal. 
156;  79  Am.  St.  Rep.  36.  A  lease  of  real 
estate  until  such  time  as  the  lessor  should 
pay  the  lessee  a  certain  indebtedness  is  not 
within  this  subdivision  or  subdivision  5: 
Raynor  v.  Drew,  72  Cal.  307;  Osment  v. 
McElrath,  68  Cal.  466;  58  Am.  Rep.  17; 
Ward  y.  Matthews,  73  Cal.  13.  But  an  oral 
lease  for  one  year,  to  commence  in  futuro, 
is  void:  Wickson  v.  Monarch  etc.  (3o.,  128 
Cal.  156;  79  Am.  St.  Rep.  36.  An  oral 
promise  of  A,  to  pay  "at  maturity"  a  note 
executed  by  B  to  C,  payable  *'on  or  be- 
fore" three  years  after  its  date  is  void; 
the  possibility  of  the  payment  of  the  note 
within  one  year,  at  the  option  of  B,  can- 
not affect  the  terms  of  A's  oral  promise  to 
pay  the  note  "at  maturity" — that  is,  at  the 
time  when  the  note  could  be  enforced  by 
C.  Subdivision  1  applies  to  collateral  as  well 
as  original  agreements:  McKeany  y.  Black, 
117  Cal.  587. 

For  di&cussions  of  this  provision  of  the 
statute,  see  Browne  on  Statute  of   Frauds, 
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sec.  272  et  seq.;  and  a  note  by  E.  H.  Ben- 
nett in  18  Am.  Law  Reg.,  N.  S.,  558. 

Agreements  not  to  be  performed  wlth- 
4n  a  year:  See  38  Am.  Dec.  622,  note;  93 
Am.  Dec.  89,  90.  note. 

Subd.  3.  Guaranty:  See  post,  sec.  2793, 
and  note. 

Subd.  3.  In  consideration  of  marriage. 
A  promise  to  marry,  not  to  be  performed 
within  a  year,  while  valid  under  subdiviKion 
3,  yet  is  invalid  under  subdivision  1:  See 
Ullman  v.  Meyer,  10  Fed.  Rep.  241;  citing 
Derby  v.  Phelps.  2  N.  H.  515;  Nichols  v. 
Weaver,  7  Kan.  373;  Lawrence  v.  Ooke,  56 
Me.  193. 

Subd.  4.  Sales  of  personalty:  See  see. 
1739,  post,  and  note. 

Auction  sales.— Memorandum  must  be 
made  at  the  time  of  the  sale:  Craig  v.  God- 
frey, 1  Cal.  415;  54  Am.  Dec.  299.  Auction 
sales,  except  such  as  are  held  by  order  of 
court,  are  within  the  statute:  Halleck  v. 
Guy,  9  Cal.  181;  70  Am.  Dec.  643;  People 
v.  White.  6  Cal.  75;  see  post,  sec.  1798. 

See  Bateman  on  Auctions,  Sheldon's  Am. 
ed.,  sec.  143  et  seq.,  for  valuable  informa- 
tion on  this  branch  of  the  statute  of  frauds. 

Contract  employing  agent  for  purchase 
and  sate  of  personal  property  is  not  re- 
quired to  be  in  writing:  Kutz  v.  Fleisher, 
67  Cal.  93. 

Subd.  5.  Agent,  bow  appointed:  See 
supra  in  this  note,  and  post,  sec.  1741,  and 
note. 

Parol  lease:  See  note,  17  Am.  St.  Rep. 
752-757. 

A  surrender  of  a  lease  must  be  in  writ- 
ing: Bonetti  v.  Treat,  91  Cal.  225. 

Subd.  6.  Employing  real  estate  agent. 
In  McCarthy  v.  Loupe,  62  Cal.  299,  an  ac- 
tion was  brought  to  recover  the  value  of 
services  rendered  by  a  real  estate  broker 
in  effecting  a  sale  of  land  where  there  was 
no  such  writing  as  is  specified  in  this  sec- 
tion. The  right  to  recover  was  based  on 
the  implied  assumpsit  arising  out  of  the 
benefit  derived  by  the  defendant  from  the 
plaintiffs  services.  The  contention,  how- 
ever, was  not  sustained. 

A  contract  between  brokers  to  co-operate 
in  buying  and  selling  real  estate  for  a  share 
of  the  commission  is  not  within  the  statute 
of  frauds  and  need  not  be  in  writing:  Gor- 
ham  V.  Heiman,  90  Cal.  346,  358.  The  court 
say,  that  this  subdivision  "was  only  de- 
signed to  protect  owners  of  real  estate  from 
unfounded  claims  of  brokers." 

A  contract  by  which  the  defendants 
agreed  to  pay  plaintiffs  a  certain  sum  per 
acre  for  all  the  land  which  plaintiffs  should 


examine  and  advise  defendants  to  purchase, 
and  which  should  be  afterward  purchased 
by  defendants,  is  not  such  a  contract  as  is 
required  by  the  statute  of  frauds  to  be  in 
writing:  Wilson  v.  Morton,  85  Cal.  598.  V 
contract  whereby  it  is  agreed  that  one  cf 
the  parties  shall  use  his  knowledge  and  in- 
fluence on  behalf  of  and  render  his  8e^ 
vices  to  the  other  party  to  enable  the  latter 
to  sell  or  exchange  lands,  for  which  the  fo^ 
mer  is  to  be  paid  an  agreed  sum  of  money 
as  soon  as  the  sale  or  exchange  is  effected, 
is  within  the  statute.  "It  is  not  necessary, 
in  the  sense  of  the  statute,  that  [the  broker! 
should  have  been  authorized  to  execute  a 
conveyance  of  defendant's  real  property." 
Wilson  V.  Morton,  85  Cal.  598,  is  distin- 
guished, as  in  that  case  the  broker  was  net 
eih ployed  to  purchase  or  sell,  or  to  Sfsist 
in  the  purchase  or  sale  of  real  estate:  See, 
also,  Myres  v.  Surryhne,  67  Cal.  657;  Mc- 
Phail  V.  Buell,  87  Cal.  115. 

Under  this  subdivision,  the  time  of  per- 
formance of  a  written  contract  authorizing 
a  sale  cannot  be  extended  by  parol:  Piatt 
V.  Butcher.  112  Cal.  634. 

A  contract  authorizing  an  agent  to  sell 
real  estate  must  be  in  writing;  and  in  an 
action  to  recover  for  services  renJered  in 
effecting  a  sale  of  land,  parol  evidence  is 
inadmissible  to  establish  the  contract:  ^lo- 
Geary  v.  Satchwell,  129  Cal.  389.  And  the 
provisions  of  the  statute  are  not  confined 
to  those  who  make  a  business  of  buying 
and  selling  real  ef«tate,  but  include  any  per- 
son, in  any  case,  coming  within  the  statute: 
Dolan  V.  O'Toole,  129  Cal.  488. 

An  oral  agreement  between  the  owner  of 
a  mine  and  a  mining  expert  that  the  latter 
shall  receive  a  commission  for  aiding  the 
owner  in  consummating  a  sale  of  the  mine, 
is  void:  Dolan  v.  O'Toole,  129  Cal,  488. 

Fraudulent  transfers:  See  post,  sec. 
3439    et  seq. 

Sales  of  personalty:  See  post,  sec.  1739 
et  seq. 

Guaranty:  See  post,  sees.  2787,  2793  et 
seq. 

Part  performance  taking^  case  out  of 
statute:  See  post,  sec.  1741;  sec.  33S4. 
note. 

Part  performance,  what  constitutes  and 
effect  of:  See  53  Am.  Dec.  539-547,  note; 
27  Am.  Dec.  745,  note.  When  part  per- 
formance authorizes  recovery:  See  31  Am. 
Rep.  100-103,  note;  38  Am.  Rep.  208-214, 
note. 

Pleading  the  statute  of  frauds:  See  78 
Am.  St.  Rep.  648-658,  note. 


1625.  Effect  of  writing^. 

Sec.  1625.  The  execution  of  a  contract  in  writing,  whether  the  law  requires 
it  to  be  written  or  not,  supersedes  all  the  negotiations  or  stipulations  concern- 
ing its  matter  which  preceded  or  accompanied  the  execution  of  the  instrument. 
[Commissioners'  Amendment,  approved  March  IG,  1901;  took  effect  July  1> 
1901.] 
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Writiiig  supersedes  oral  stlpulatioiis: 
See  post,  sec.  1(539,  and  note;  Code  Civ. 
Proc,  sec.  1856;  Jungerman  v.  Bovee.  19 
Cal.  354;  Goldman  v.  Davis.  23  Cal.  25C; 
Schurtz  T.  Ronier,  82  Cal.  474;  Smith  t. 
Taylor,  82  Cal.  533;  Board  of  Education  v. 
Grant,  118  Cal.  39  (an  advertisement  by  the 
board  of  supervisors  forms  no  part  of  a 
lease  of  school  lots  by  the  city).  See,  how- 
ever. Carpenter  v.  Hathaway.  87  Cal.  434 
(snbsequent  writlner  given  merely  as  a  mem- 
orandum of  the  oral  aereement  and   con- 


taining nothing  inconsistent  therewith,  does 
not  supersede  an  express  provision  of  the 
oral  agreement  not  incliUled  in  terms  in  the 
memorandum).  This  section  dees  not  change 
the  law  as  to  parol  evidence  of  the  consid- 
eration  of  a  note:  MofiFatt  v.  Bulson,  96  Cal. 
107;  31  Am.  St.  Rep.  192.  The  rule  of  this 
section  applies  only  to  parties  to  the  contract 
and  their  privies:  Dunn  v.  Price,  112  Cal. 
46,  51;  McMasters  v.  Insurance  Co.  of  North 
America,  55  N.  Y.  222;  14  Am.  Rep.  239. 


1626.  Contract  in  writing  takes  effect,  when. 

Sec.  1626.    A  contract  in  writing  takes  effect  upon  its  delivery  to  the  party 
in  whose  favor  it  is  made,  or  to  his  agent. 


Deed  takes  effect  from  delirery:  Dyson 
v.  Bradshaw,  23  Cal.  528;  Barr  v.  Schroeder, 
32  Cal.  610;  Fitch  v.  Bunch,  30  Cal.  208. 

Place  of  execution  of  contract  is  the 
place  where  the  last  act  is  performed  which 
18  necessary  to  render  the  contract  obliga- 
tory: Ivey  V.  Kern  County  Land  Co.,  115 
Cat.  196. 


Delivery  of  transfers  in  writing:  See, 
generally,  ante,  sec.  1054. 

Retention  of  possession.— The  mere  fact 
that  a  lease  has  always  been  in  the  posses- 
sion of  the  lessor  is  not  conclusive  evidence 
that  it  has  not  been  delivered  so  as  to  be- 
come operative:  Oneto  v.  Bobbins,  89  Cal. 
63. 


1627.  Provisions  of  chapter  on  transfer  of  real  property. 

Sec.  1627.  The  provisions  of  the  chapter  on  transfers  in  general,  concerning 
the  delivery  of  grants,  absolute  and  conditional,  apply  to  all  written  contracts. 

See  ante,  sec.  1052  et  seq. 

1628.  Corporate  seal,  how  affixed. 

Sec.  1628.     A  corporate  or  official  seal  may  be  affixed  to  an  instrument  by  a 

mere  impression  upon  the  paper  or  other  material  on  which  such  instrument  is 

written. 

See  Code  Civ.  Proc,  sec.   14;  Pol.  Code,    sec.  14. 

J 

1629.  Provisions  abolishing  seals  made  applicable. 

Sec.  1629.    All  distinctions  between  sealed  and  unsealed  instruments  are 
abolished. 


TITLE  III. 

INTERPRETATION  OF  CONTRACTS. 

Sec.  1635.  Uniformity  of  interpretation. 

Sec.  1636.  Contracts,  how  to  be  interpreted. 

Sec.  1G37.  Intention  of  parties,  how  ascertained. 

Sec.  1638.  Intention  to  be  ascertained  from  language. 

Sec.  1639.  Interpretation  of  written  contracts. 

Sec.  1640.  Writing,  when  disregarded. 

Sec.  1641.  Effect  to  be  given  to  every  part  of  contract. 

Sec.  1642.  Several  contracts,  when  taken  together. 

Sec.  1643.  Interpretation  in  favor  of  contract. 

Sec.  1644.  Words  to  be  understood  in  usual  sense. 

Sec.  1645.  Technical  words. 

Sec.  1646.  I^w  of  place. 

Sec.  1647.  Contracts  explained  by  circumstances. 

Sec  1648.  Contract  restricted  to  its  evident  object. 
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Sec.  1649.  Interpretation  in  sense  in  which  promisor  believed  promisee  to  relj. 

Sec.  1650.  Particular  clause  subordinate  to  general  intent. 

Sec.  1651.  Contract,  partly  written,  and  partly  printed. 

Sec.  1652.  Kepugnancies,  how  reconciled. 

Sec.  1653.  Inconsistent  words  rejected. 

Sec.  1664.  Words  to  be  taken  most  strongly  against  whom. 

Sec.  1655.  Reaspnable  stipulations,  when  implied. 

Sec.  1656.  Necessary  incidents  implied. 

Sec.  1657.  Time  of  performance  of  contract. 

Sec.  1C58.  Time,  when  of  essence.    [Repealed.] 

Sec.  1659.  When  joint  and  several. 

Sec.  1660.  Same. 

Sec.  1661.  Executed  and  ezeclitory  contracts,  what. 

1635.  TTniformity  of  interpretation. 

Sec.  1635.  All  conteicts,  whether  public  or  private,  are  to  be  interpreted  by 
the  same  rules^  except  as  otherwise  provided  by  this  code. 

1636.  Contracts,  how  to  be  interpreted. 

Sec.  1636.  A  contract  must  be  so  interpreted  as  to  give  effect  to  the  mntual 
intention  of  the  parties  as  it  exisrted  at  the  time  of  contracting^  so  far  as  the 
same  is  ascertainable  and  lawful. 


Intention  of  parties.— The  intention  of 
both  parties  at  the  time  of  contracting  is 
to  be  ascertained,  and  if  lawful,  is  to  goy- 
em:  Callahan  v.  Stanley,  67  Cal.  476; 
Keedy  v.  Smith,  42  Cal.  245;  Thompson  v. 


McKay,  41  Cal.  221;  Piercy  v.  CrandaU,  84 
Cal.  334;  Kacouillat  v.  Sanseyain,  32  Cal. 
376;  Saunders  v.  Qark,  29  Gal.'  299. 

Parol  evidence  to  prove  intention:  See 
Code  Ciy.  Proc.»  sec.  1855  et  seq. 


1637.  Intention  of  parties,  how  ascertained. 

Sec.  1637.  For  the  purpose  of  ascertaining  the  intention  of  the  parties  to  a 

contract,  if  otherwise  doubtful,  the  rules  given  in  this  chapter  are  to  be  applied. 

Parol  evidence  with  respect  to  writings:  See  Code  Civ.  Proc.,  aecs.  1866,  1356 
et  seq. 

1638.  Intention  to  be  ascertained  from  language. 

Sec.  1638.    The  language  of  a  contract  is  to  govern  its  interpretation,  if  the 
language  is  clear  and  explicit,  and  does  not  involve  an  absurdity. 


Iianguage  of  the  contract.^Where  the 
language  of  a  contract  is  not  ambiguous, 
the  rule  is  imperative  to  follow  the  lan- 
guage employed  in  its  interpretation:  Haw- 
ley  V.  Brumagim,  33  Cal.  394.  See,  also. 
Darby  v.  Arrowhead  Hot  Springs  Hotel 
Co.,  97  Cal.  384.  Where  a  contract  has 
been  reduced  to  writing,  the  language,  if 
lucid,  is    the   best    evidence  of  the  intent: 


Norton  v.  Woodruff,  2  N.  Y.  339;  Buck  ▼. 
Burk,  18  N.  Y.  339;  Dent  v.  N.  A.  Steam- 
ship Co..  49  N.  Y.  390;  Watroua  t.  McKie, 
54  Tex.  65;  Walker  v.  Tucker,  70  Dl.  627; 
Robb  y.  Bancroft,  13  Kan.  123;  Jeffrey  t. 
Grant,  37  Me.  236.  That  laiigaage  inrolr- 
ing  an  absurdity  may  be  disregarded,  see 
Frankel  y.  Stern,  44  Cal.  168. 


1639.  Interpretation  of  written  contracts. 

Sec.  1639.  When  a  contract  is  reduced  to  writing,  the  intention  of  the  par- 
ties IS  to  be  ascertained  from  the  writing  alone,  if  possible;  subject,  however, 
to  the  other  provisions  of  this  title. 


See  note  to  previous  section. 

Parol  evidence  in  construing  writings: 
See  Code  Civ.  Proc,  sec.  1855  et  seq.;  see, 
also,  post,  sec.  1689. 

The  question  as  to  whether  a  writing 


is  upon  its  face  a  complete  expression  of 
the  agreement  of  the  parties  is  one  of  law: 
Harrison  v.  McCormick,  89  Cal.  327;  23  Am. 
St.  Hep.  469. 
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1640.  Writings  when  disregarded. 

Sec.  1640.  When,  through  fraud,  mistake,  or  accident,  a  written  contract 
fails  to  express  the  real  intention  of  the  parties,  such  intention  is  to  be  regarded, 
and  the  erroneous  parts  of  the  writing  disregarded. 


Writing  not  expressing  intention 
tbrongh  fraud,  accident,  or  mistake.— 
In  such  a  case  the  intention  may  be  ascer- 
tained by  means  of  parol  evidence.  Thus 
parol  testimony  is  admissible  to  show  that 
through  fraod  an  instrument  in  writing 
does  not  express  the  intention  of  the  parties: 
Code  Civ.  Proc,  sec.  1856;  Murray  y.  Dake, 
46  Cal.  644;  or  that  it  was  procured  or  in- 
fluenced by  fraud  or  misrepresentation: 
Meyer  y.  Huneke«  65  N.  Y.  412;  McLean 
▼.  Clark,  47  Ga.  24;  Grider  t.  Clopton,  27 
Ark.  244;  Cook  t.  Moore.  89  Tex.  255;  Burt- 
ners  t.  Keren,  24  Gratt.  42.  So,  also,  mis- 
takes in  writing  are,  under  certain  circum- 


stances, susceptible  of  correction  by  parol: 
Murray  v.  Dake,  46  Cal.  644;  Lassing  v. 
James,  107  Cal.  348. 

For  a  classification  of  the  Tariods  cases  in 
which  parol  evidence  has  been  admitted  to 
Tary  the  apparent  meaning  of  a  written  in- 
strument—in fact,  for  a  consideration  of  the 
general  rule  regarding  parol  evidence  in  the 
interpretations  of  writings — see  Chamber- 
layne's  notes  to  the  seventh  American  edi- 
tion of  Best  on  Evidence,  section  229;  and 
see,  also,  2  Pomeroy's  Equity  Jurisprudence, 
sec.  857  et  seq.;  see,  further.  Code  Cir. 
Proc,  sec.  1856. 


1641.  Effect  to  be  given  to  every  part  of  contract. 

Sec.  1641.  The  whole  of  a  contract  is  to  be  taken  together,  so  as  to  give 
effect  to  every  part,  if  reasonably  practicable,  each  clause  helping  to  interpret 
the  other. 


The  whole  Contract  is  to  be  considered 
ID  arriving  at  the  intention  of  the  parties: 
Frankel  t.  Stem,  44  Cal.  164;  Brickell  v. 
Batchelder,  62  Cal.  623,  681.  All  the  provi- 
eions  must  be  read  together:  Hamilton  v. 
Taylor,  18  N.  Y.  868;  Ward  ▼.  VThitney,  8 
N.  Y.  442;  Kose  v.  Roberts,  0  Minn.  119; 
<}oo8ey  y.  Goosey,  48  Miss.  210;  and  the 
TariouB  clauses  should  be  read  in  subordi- 
nation to  the  general  purpose:  Decker  v. 
Fnrnist,  14  N.  Y.  611;*and  see  infra,  sec. 


1650.  Words  which  are  wholly  inconsistent 
with  the  main  intention  of  the  parties  are 
to  be  rejected:  See  infra,  sec.  1653;  and  see 
sec.  1652,  for  repugnancy  in  contracts.  The 
design  should  be  to  give  efifect  to  all  the 
parts  of  a  contract  if  possible:  Mickle  v. 
Sanchea,  1  Cal.  200;  Frankel  v.  Stern,  44 
Cal.  104.  See,  also.  Code  Civ.  Proc,  sec. 
1858;  Turner  y.  Kearney,  116  Cal.  62. 

Entirety  of  contract:  See  54  Amu  Rep. 
624-630,  note;  59  Am.  St.  Rep.  277-295,  note. 


1642.  Several  contracts  when  taken  together. 

Sec.  1642.  Several  contracts  relating  to  the  same  matters^  between  the  same 
parties^  and  made  as  parts  of  substantially  one  transaction^  are  to  be  taken 
together. 


Several  contracts  to  be  taken  together. 
It  is  a  well-recognized  rule  that  sereral 
writings  forming  part  of  one  transaction 
should  be  read  together:  Brickell  v.  Batch- 
elder,  62  Cal.  623;  Ingoldsby  v.  Juan,  12 
Cal.  664;  and  see  Lockwood  y.  Canfield,  20 
Cal.  126;  Versan  y.  McGregor,  23  Cal.  339. 
So,  also,  Wright  y.  Douglass,  7  N.  Y.  564; 
Huttemeier  y.  Albro,  18  N.  Y.  48;  Church  v. 
Brown,  21  N.  Y.  315;  Dean  v.  Lawham,  7 
Or.  422;  Byrne  v.  Marshall,  44  Ala.  355; 
Wallis  y.  Beauchamp,  15  Tex.  303.  Note 
for  first  instaUment  of  purchase  price  of 
land  treated  as  part  of  the  agreement  of 
sale:  McCroskey  y.  Ladd,  96  Cal.  455.  But 
the  fact  that  one  of  sereral  contracts  of 


sale  between  different  parties,  made  at  dif- 
ferent times,  and  upon  different  terms  and 
conditions,  refers  to  another  for  a  descrip- 
tion of  the  premises  sold,  does  not  consti- 
tute them  one  agreement:  Uhlhom  y.  Good- 
man, 84  Cal.  185.  This  may  be  done  not- 
withstanding the  writings  were  made  at  dif- 
ferent times:  Brandreth  y.  8anford,  1  Duer, 
390;  Stacey  t.  Randall,  17  111.  467;  Adams 
y.  Hill,  16  Me.  .215.  For  illustration  of  a 
number  of  letters  being  taken  together  in 
forming  a  contract,  see  Ellis  y.  Crawford, 
39  Cal.  523;  Smith  y.  Bell,  30  Ga.  919; 
Strong  y.  Catlin,  35  Ala.  607;  Quincy  Bank 
y.  Hall.  101  U.  S.  43;  Washburn  y. 
Fletcher,  42  Wis.  152. 


1643.  Interpretation  in  favor  of  contraot. 

Sec.  1643.  A  contract  ninst  receive  such  an  interpretation  as  will  make  it 
lawful,  operative,  definite,  reasonable,  and  capable  of  being  carried  into  effect, 
if  it  can  be  done  without  violating  the  intention  of  the  parties. 
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Contracts  to  be  g^iven  operatlre  and 
lawful  construction.— That  view  of  the 
contract  which  will  make  it  operative  is 
preferable  to  that  which  will  not:  In  re  Dun- 
kerson,  4  Biss.  227;  Brown  v.  Slater,  16 
Conn.  192;  41  Am.  Dec.  136;  Morancy  v. 
Dumesnil,  3  lia.  Ann.  363;  and  that  con- 
Htruction  is  to  be  inTen  it  which  will  make 
it  lawful,  rather  th?.n  one  which  will  make 
it  invalid:  Coyne  v.  Weaver,  84  N.  Y.  380; 
Lessley  v.  Phipps,  49  Miss.  790;  Merrill  v. 
Melchior,    30    Miss.     516;     Chittenden     ▼. 


French,  21  111.  698.  "Where  a  contract  ad- 
mits of  two  constructions,  one  of  which 
nullifies  the  contract  and  the  other  upholds 
it,  the  former  must  be  discarded,  and  the 
latter  adopted;  for  there  is  no  presumption 
against  the  validity  of  contracts,  and  it  is 
not  to  be  presumed  that  parties  deliberately 
enter  into  an  asrreement  which  calls  for  an 
impossible  condition  or  event  as  a  te<t  of 
performance":  Saunders  v.  Clark,  29  Gal 
299,  305. 


1644.  Words  to  be  understood  in  usual  sense. 

Sec.  1644.     The  words  of  the  contract  are  to  be  understood  in  their  ordinary 

and  popular  sense,  rather  than  according  to  their  strict  legal  meaning;  unless 

used  by  the  parties  in  a  technical  sense,  or  unless  a  special  meaning  is  given  to 

them  by  usage,  in  which  case  the  latter  must  be  followed. 

not  always  to  be  followed:  Hancock  t.  Wat- 
son, 18  Cal.  137. 

"Rescind"  may  be  interpreted  "cancel,**  if 
such  was  the  sense  in  which  the  parties  em- 


Sense  in  which  words  to  be  taken.— As 
a  general  rule,  where  the  words  used  in  a 
contract  have  a  popular  and  technical  mean- 
ini;  they  are  to  be  understood  in  the  former 
instead  of  the  latter  sense:  Callahan  ▼. 
Stanley,  57  Cal.  476;  Casler  v.  Connecticut 
Mut.  L.  Ina.  Co.,  22  N.  Y.  427;  Hawes  v. 
Smith,  12  Me.  429;  Schuylkill  Nav.  Co.  v. 
Moore,  2  "Whart.  491.  Words  having  a  pecu- 
liar, technical  meaning,  and  so  apparently 
used  by  the  parties,  should  be  so  inter- 
preted: See  1  Story  on  C6ntracts,  5th  ed., 
8()3;  2  Parsons  on  Contracts,  493,  535,  555. 
Usage  as  throw^ing  lig&t  on  the  meaning  of 
a  word:  See  next  section  and  note. 

Contracting  parties  have  the  power  to  de- 
fine the  words  which  they  use  in  the  con- 
tract, and  if  the  agreed  definitions  are  free 
from  ambiguity  the  contract  will  be  en- 
forced according  to  the  definition  thus  as- 
signed: Morrison  v.  Wilson,  30  Cal.  344. 
And  it  will  be  presumed,  nothing  to  the  con- 
trary appearing,  that  the  same  meaning 
w^as  intended  wherever  the  like  words  are 
subsequently  used:  Saunders  v.  Clark,  29 
Cal.  299.    The  grammatical   construction  is 


ployed  the  word:  Weil  v.  Jones,  53  Cal.  4<5. 
"Practicable"  does  not  mean  "that  which 
can  be  accomplished  by  human  means": 
Reedy  v.  Smith,  42  Cal.  245. 

"Paying  therefor  the  prevailing  market 
rates,"  means  the  prevailing  market  rates 
at  the  place  and  time  of  delivery,  if  ascer- 
tainable; but,  if  not  ascertainable,  the 
market  rates  at  the  nearest  market  at  the 
time  of  delivery,  less  the  expense  of  traus- 
portation.  Hill  v.  McKay,  94  Cal.  5. 

LawBon*s  Concordance  contains  a  very 
large  list  of  words  and  phrases  used  in  con- 
tracts and  in  statutes  that  have  receired 
judicial  construction. 

A  word  used  with  a  particular  meanine  ia 
one  portion  of  a  contract  is  presumed  to 
have  been  used  in  like  sense  in  other  places: 
Saunders  v.  Clark,  29  Cal.  299. 

Custom  or  usage  to  vary  terms  in  con- 
tract: See  6  Am.  Rep.  679-682^  note. 


1645.  Technical  words. 

Sec.  1645.  Technical  words  are  to  be  interpreted  as  usually  understood  by 
persons  in  the  profession  or  business  to  which  they  relate,  unless  clearly  used 
in  a  different  sense. 


Technical  terms,  when  used  in  their 
technical  sense,  are  to  be  taken  in  such 
sense;  and  for  the  ascertainment  thereof  it 
is  competent  to  call  as  witnesses  men  ac- 
quainted with  the  business  or  profession  in 
which  such  terms  are  employed:  Dana  v. 
Fiedler,  12  N.  Y.  40;  62  Am.  Dec.  130;  As- 


tor  V.  Union  Ins.  Co..  7  Cow.  202;  Lacy  r. 
CJreen,  84  Pa.  St.  514;  Robinson  v.  Fiske,  23 
Me.  401. 

See  note  to  sec.  1644,  supra.  As  to  evi- 
dence to  interpret  meaning  of  abbreviations, 
Fee  Berry  v.  Kowalsky,  95  Cal.  134;  29  Am. 
St.  Rep.  101. 


1646.  Law  of  place. 

Sec.  1646.  A  contract  is  to  be  interpreted  according  to  the  law  and  usage  of 
the  place  where  it  is  to  be  performed;  or,  if  it  does  not  indicate  a  place  of  per- 
formance, according  to  the  law  and  usage  of  the  place  where  it  is  made. 

TJsagre    as    an    interpreter.— "Usage    is      interpretation":  Code  Civ.  Proc,  sec.  1870, 
never  admissible  except  as  an  instrument  of      subd.  12,    That  it  may  be    resorted  to  to 
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prove  that  the  officers  of  a  certain  corpora- 
tion received  no  salary,  i^ee  Frayler  v. 
Sonora  Min.  Co.,  17  Cal.  595.  Usage  cannot 
be  resorted  to  to  nullify  the  provisions  of  a 
contract:  Polhemus  v.  Heiman,  50  Cal.  438. 
For  a  T«r7  complete  examination  of  the  ad- 
missibility of  usage  to  aid  in  the  interpreta- 
tion of  contracts,  consult  Lawson  on  Usages 
and  Customs,  sec.  180  et  seq. 

I<ez  loci  contractus  as  an  interpreter. — 
With  resi)ect  to  what  law  governs  in  the 
interpretation  and  construction  of  contra  .-ts, 
the  text  of  the  above  section  is  in  harmony 
with  the  prevailing  rule.  The  law  of  the 
place  where  the  contract  is  to  be  performed 
determines  whatever  relates  to  the  perform- 
ance and  operation  of  the  contract,  whereas 
its  formation  and  the  meaning  of  the  par- 
ties are  settled  by  the    law  of    the    place 


where  the  contract  is  made:  Scudder  v. 
Union  Nat.  Bank,  91  U.  S.  406.  See.  also, 
the  discussion  of  this  question,  and  criticism 
of  the  case  last  cited,  in  Wharton  on  Con- 
flict of  Laws,  sections  401,  418,  433.  And  an 
application  of  the  rule  to  ascertain  the 
meaning  of  the  word  "stubble''  in  a  lease: 
Callahan  v.  Stanley,  57  CaJ.  476. 

Contracts,  by  what  law  governed:  See 
8  Am.  Dec.  490-492,  note;  20  Am.  Dec.  293, 
29-1,  note;  27  Am.  Dec.  141,  142,  note;  59 
Am.  Dec.  557-559,  note;  30  Am.  St.  Rep. 
828,  note;  46  Am.  St.  Rep.  448-454,  note; 
55  Am.  St.  Rep.  774-778.  note. 

Interest  on  promissory  note  made  in 
one  state  and  payable  in  another,  by  whnt> 
law  governed:  See  55  Am.  Dec.  609-618, 
note. 


1647.  Contracts  explained  by  circumstances. 

Sec.  1647.     A  contract  may  be.  explained  by  reference  to  the  circumstances 
under  which  it  was  made,  and  the  matter  to  which  it  relates. 


See  1  Addison  on  Contracts,  Abbott's 
notes,  sec.  182.  The  relation  of  the  parties 
to  each  other  and  to  the  subject  matter 
must  be  considered  in  cases  of  doubtful  con 
tracts:  Thompson  y.  McKay,  41  Cal.  221; 
Shoemaker  y.  Acker,  116  Cal.  239.  The 
circumstances  under  which  the  contracts' 
were  made  must  be  obserYed.  and  the  sub- 
sequent conduct  of  the  parties  may  be  in- 


quired into:  McNeil  v.  Shirley.  33  Cal.  202; 
Uill  V.  McKay.  94  Cal.  5.  And  see  the  con- 
struction given  to- a  contract  to  build  a  dam 
within  a  certain  time  "or  as  soon  thereafter 
as  practicable":  Reedy  v.  Smith,  42  Cal. 
245.  Construing  contract  by  surrounding, 
circumstances  and  pre-existing  relations: 
See  67  Am.  Dec.  80,  81,  note. 


1648.  Contract  restricted  to  its  evident  object. 

Sec.  1648.     However  broad  may  be  the  terms  of  a  contract,  it  extends  only  to 

those  things  concerning  which  it  appears  that  the  parties  intended  to  contract. 

See  same    principle,  Code  CiY.  Proc,  sec.    1864,  and  note.    Section  cited  in  Brickell  y. 
Batchelder,  62  Cal.  623. 

1649.  Interpretation  in  sense  in  which  promisor  believed  promisee  to  rely. 
Sec.  1649.     If  the  terms  of  a  promise  are  in  any  respect  ambiguous  or  uncer- 
tain, it  must  be  interpreted  in  the  sense  in  which  the  promisor  believed,  at  the 
time  of  making  it,  that  the  promisee  understood  it. 

Tlie  language  used  by  either  party  is  to 
have  such  a  construction  as  he  supposed 
the  other  party  would  giYC  it:  Barlow  y. 
Scott.  24  N.  Y.  40;  Gunnison  y.  Bancroft,  11 
Vt.  400.  See,  also,  Lassing  y.  James,  107 
Cal.  348  (parol  CYidence  admissible). 


Description  in  conTeyance,  construction 
of  inconsistent  or  uncertain:  See  30  Am. 
Dec.  734-742,  note;  35  Am.  Dec.  373,  374. 
note. 


1650.  Particular  clause  subordinate  to  general  intent. 

Sec.  1650.     Particular  clauses  of  a  contract  are   subordinate  to  its   general 
intent. 


Particular  clauses  subordinate  to  gen- 
eral intent.— But  if  particular  words  or 
clauses  are  introduced  for  the  purpose  of 
qualifying  the  general  language  used,  this 
purpose  should  be  respected:  Bell  y.  Bruen, 


1  How.  109,  184;  Holme*  y.  Martin,  10  Ga. 
503;  Vaughan  y.  Porter,  16  Vt.  266;  Baxter 
Y.  State,  9  Wis.  38. 
See,  also,  infra,  sees.  1652,  1653. 


1651.  Contract,  partly  written  and  partly  printed. 

Sec.  1651.     Where  a  contract  is  partly  written  and  partly  printed,  or  where 
part  of  it  is  written  or  printed  under  the  special  directions  of  the  parties,  and 
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with  a  special  view  to  their  intention,  and  the  remainder  is  copied  from  a  form 
originally  prepared  without  special  reference  to  the  particular  parties  and  the 
particular  contract  in  question,  the  written  parts  control  the  printed  parts,  and 
the  parts  which  are  purely  original  control  those  which  are  copied  from  a  form. 
And  if  the  two  are  absolutely  repugnant,  the  latter  must  be  so  far  disregarded. 

"  'Written   parts   control   the   printed  a  form.*    This  Ih  the  real  principle  of  the 

parts':  Harper  v.  New  York  City  Ins.  Co.,  foregoing  decisions.    Pnnting    is   only  eri- 

22  N.  Y.  44-1:  Harper  v.  Albany  Ins.  Co.,  17  dence  that  the  contract  was  partly  formal 

N.  Y.  108;  Woodruff  v.  Com.  Mut.  Ins.  Co.,  and  partly  original*':  Commissioners'  Dote. 
2  Hilt.  122;  see  People  ▼.  Saxton,  22  N.  Y.  So,  also,  Clark  v.  Woodruff.  83  N.  Y.  618; 

309;  78  Am.  Dec.  191.    'The  parts  which  are  Vorwerk  v.  Nolte,  87  Cal.  230. 
original  control  those  which  are  copied  from 

1652.  Bepugnancies,  how  reconciled. 

Sec.  1652.    Bepugnancy  in  a  contract  must  be  reconciled,  if  possible,  by  such 
an  interpretation  as  will  give  some  effect  to  the  repugnant  clauses,  subordinate 
to  the  general  intent  and  purpoee  of  the  whole  contract. 
Bepugnant  clauses,  which  prerail:  Bee   CO  Am.  St.  Rep.  98-96.  note. 

1653.  Inconsistent  words  rejected. 

Sec.  1653.  Words  in  a  contract  which  are  wholly  inconsistent  with  its  nature, 
or  with  the  main  intention  of  the  parties!,  are  to  be  rejected. 

Bejecting  words  and  clauses  in  contracts  77  Cal.  548;  abbreyiation  meaningless  in  the 

.on  account  of  their  inconsistency  with  the  connection    used,    regarded    as   sarpluaage: 

nature  or  design  thereof:  Buck  v.  Bark,  18  'Harrison   y.   McConnick,   89   Cal.   327;  23 

N.  Y.  337;    Stockton    y.    Turner,  7    J.  J.  Am.  St.  Rep.   409;    Berry  v.  Kowalskj,  95 

Marsh.   192;    Decorah    y.    Kesselmeier,    45  CaL  134;  29.  Am.  St.  Bep.  101. 
Iowa,  106.    See,  also,  Coleman  y.  Commins, 

1654.  Words  to  be  taken  most  strongly  against  whom. 

Sec.  1654.     In  cases  of  uncertainty  not  removed  by  the  preceding  rule,  the 

language  of  a  contract  should  be  interpreted  most  strongly  against  the  party 

who  caused  the  uncertainty  to  exist    The  promisor  is  presumed  to  be  such 

party;  except  in  a  contract  between  a  public  officer  or  body,  as  such,  and  a 

private  party,  in  wKich  it  is  presumed  that  all  uncertainty  was  caused  by  the 

private  party. 

TTncertainty  against  whom  construed.  Noonan  y.  Bradley,  9  Wall.  394;  Bamej  ▼. 

Language  in  a  contract  uncertain  and  am-  Newcomb,  9  Cuah.  46;  T<a88ing  y.  James, 

biguoua  is  to  be  taken  most  strongly  against  107  Cal.  348    (parol    eyidence    admissible), 

the  person  using  it,  or  who  causes  the  un-  But  as  is   indicated    by  the    above  section, 

certainty  to  exist:  Marvin  y.  Stone,  2  Cow.  this  rule  is  to  be  applied  only  where  the 

781;  Harper  v.  New  York  City  Ins.  Co.,  22  ambiguity  or  doubt  cannot  otherwise  be  ex- 

N.  Y.  441;  Union  Bank  y.  Guice,  2  La.  Ann.  plained:  Falley  v.  Giles,  29  Ind.  114. 
249;  Livingston  v.  Harrington,  28  Ala.  424; 

1666.  Beasonable  stipulations,  when  implied. 

Sec.  1665.  Stipulations  which  are  necessary  to  make  a  contract  reasonable, 
or  conformable  to  usage,  are  implied,  in  respect  to  matters  concerning  which 
the  contract  manifests  no  contrary  intention. 

1656.  Necessary  incidents  implied. 

Sec.  1656.  All  things  that  in  law  or  usage  are  considered  as  incidental  to  a 
contract,  or  as  necessary  to  carry  it  into  effect,  are  implied  therefrom,  unless 
some  of  them  are  expressly  mentioned  therein,  when  all  other  things  of  the  same 
class  are  deemed  to  be  excluded. 

BrickeU  y.  Batchelder,  02  Cal.  623. 
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1657.  Time  of  performance  of  contract. 

Sec.  1657.  If  no  time  is  specified  for  the  performctnce  of  an  act  required  to 
be  performed^  a  reasonable  time  is  allowed.  If  the  act  is  in  its  nature  capable 
of  being  done  instantly — ^as,  for  example,  if  it  consists  in  the  payment  of  money 
only — ^it  must  be  performed  immediately  upon  the  thing  to  be  done  being  exactly 
ascertained. 


Tizne  of  performance.— That  the  lirw  im- 
plies  that  a  contract  is  to  be  performed  im- 
mediately, or  at  moBt  within  a  reasonable 
time,  where  no  time  of  performance  is  speci" 
fied.  see  Brennan  ▼.  Ford,  46  Cal.  7;  Luck- 
hart  T.  Ogden,  30  Cal.  547.  That  a  reason- 
able time  for  performance  should  be  al- 
lowed, see  Vance  v.  Pena,  41  Cal.  688; 
Grey  r.  Tnbbs,  43  Cal.  859;  Vasaault  y.  Ed- 
wards. 43  Cal.  459;  Hearst  t.  Pujol,  44  Cal. 
230.  For  instance,  where  parol  eyidence 
was  admissible  to  show  a  parol  contempo- 
raneous agreement  postponing  time  of  pay- 
ment of  a  broker's  commission,  the  written 


ftereement  being  silent  on  the  subject,  see 
Wolters  y.  King,  119  Cal.  172. 

That  a  written  contract  for  payment  of 
money  is  under  this  section  payable  on  de- 
mand, if  no  time  for  payment  is  specified, 
see  Siyers  y.  Siyers,  97  Cal.  519. 

Stipulations  which  show  time  to  be  of 
essence  of  contract:  See  50  Am.  Dec.  597- 
600.  note. 

General  rule  of  equity  that  time  is  not 
of  the  essence  of  the  contract:  See  Beverly 
y.  Blackwood,  102  Cal.  83.  See  note  to  pre- 
ceding section. 


1668.  Tim^,  wHen  of  essence. 

[Section  1658  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  242;  took  efEect  July  1,  1874.] 

1659.  When  joint  and  seyeral. 

Sec.  1669.  Where  all  the  parties  who  unite  in  a  promise  receive  some  benefit 
from  the  consideration,  whether  past  or  present,  their  promise  is  presumed  to 
be  joint  and  several. 

Joint  liability.— This  section  cannot  be 
construed  to  mean  that  the  parties,  though 
receiying  some  benefit  from  the  considera- 
tion, may  not  create  a  joint  liability  upon  a 
note  expressly  made  joint  and  intended  to 
be  joint  only,  as  provided  by  section  1430: 
Farmers'  Exchange  Bank  y.  Morse.  129  Gal. 
230. 


Contracts,  Joint  and  several:  See  ante, 
1430  et  seq. 

Promise  in  the  singular  made  by  sev- 
eral persons  creates  a  joint  and  several 
liability.  This  principle  has  been  applied  of- 
ten to  negotiable  instruments:  Monson  y. 
Drakely,  40  Conn.  552;  16  Am.  Rep.  72; 
Maiden  y.  Webster,  30  Ind.  317:  Dill  y. 
White,  52  Wis.  160;  Partridge  y.  Colby,  19 
Barb.   248. 


1660.  Same. 

See.  1660.    A  promise,  made  in  the  singular  number,  but  executed  by  eeyeral 
persons,  is  presumed  to  be  joint  and  several. 
See  Bagley  y.  Cohen,  121  Cal.  604. 

1661.  Executed  and  executory  contracts,  what. 

Sec.  1661.    An  executed  contract  is  one  the  object  of  which  is  fully  per- 
formed.   All  others  are  executory. 


TITLE  IV. 

UNLAWFUL  CONTRACTS. 


Sec.  1667.    What  is  nnlawful. 
Sec.  1668.    Certain  contracts  unlawful. 
Sec.  1669.    Penalties  yoid.    [Repealed.] 
Sec.  1670.    Contract  fixing  damages,  yoid. 
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Sec.  1G71.  Exception. 

Sec.  1072.  Kestraints  upon  legal  proceedings.    [Repealed.] 

Sec.  1673.  Contract  in  restraint  of  trade,   void. 

Sec.  1674.  Exception  in  favor  of  sale  of  goodwill. 

Sec.  1675.  Exception  in  favor  of  partnership  arrangements. 

Sec.  1676.  Contract  in  restraint  of  marriage,  void. 

1667.  What  is  unlawful. 

Sec.  3  667.     That  is  not  lawful  which  is: 

1.  Contrary  to  an  express  provision  of  law; 

2.  Contrary  to  the  policy  of  express  law,  though  not  expressly  prohibited;  or, 

3.  Otherwise  contrary  to  good  morals. 


Contracts  in  restraint  of  trade:  See  sec. 
5673,  infra. 

Contracts  in  restraint  of  marriage:  See 
sec.  1676,  infra. 

Conditions,  when  void:  See  ante,  sees. 
700-711. 

Unlawful  contracts.— Under  the  first 
subdivision  of  the  above  section  the  code 
commissioners  say:  "The  law  makes  no  dis- 
tinction in  this  respect  between  malum  pro- 
hibitum and  malum  in  se^  Pennington  v. 
Townsend,  7  Wend.  276;  Leavitt  v.  Palmer, 
3  N.  Y.  19;  51  Am.  Dec.  333;  De  Groot  v. 
Van  Duzer,  20  Wend.  390;  Pratt  v.  Adams, 
7  Paige,  653;  Seneca  Co.  Bank  v.  Lamb,  26 
Barb.  595." 

For  a  distinction  between  contracts  malum 
in  se  and  malum  prohibitum,  with  respect 
to  the  remedy  afforded,  see  Martin  v.  Wade, 
37  Cal.  168.  As  to  provision  of  constitu- 
tion, article  TV,  section  26,  concerning  the 
sale  of  stocks  on  margin,  see  Cashman  v. 
Koot,  89  Cal.  373;  23  Am.  St.  Rep.  482; 
Kued  V.  Cooper,  119  Cal.  463;  Sheehy  v. 
Shinn,  103  Cal.  325;  Kullman  v.  Simmons, 
104  Cal.  595;  Baldwin  v.  Zadig,  104  Cal. 
594;  Wetmore  v.  Barrett,  103  Cal.  246; 
Rued  V.  Cooper,  109  Cal.  682,  691,  692. 

Illegal  contracts:  See  80  Am.  Rep.  106- 
112,  note;  25  Am.  Rep.  674-(>78,  note;  99 
Am.  Dec.  61-68,  note;  8  Am.  Dec.  691-693, 
note;  67  Am.  Dec.  153,  154,  note. 

Contract  to  deal  in  futures:  See  1  Am. 
St.  Rep.  752-766,  note;  10  Am.  St.  Rep.  33, 
34,  note. 

Bight  of  action  on  unlawful  contract. 
In  general,  no  cause  of  action  can  arise 
out  of  illegal  contract  The  rule  is  ex- 
pressed in  the  maxim,  **Ex  tun^i  causa  uon 
oritur  actio":  Vulcan  Powder  Co.  v.  Her- 
cules Powder  Co.,  96  Cal.  510;  31  Am.  St. 
Rep.  242;  Jones  v.  Hanna,  81  Cal.  507.  So, 
when  an  agreement  to  share  the  results  of 
fraud  is  so  carried  that  all  the  results  of 
the  fraud  are  in  the  hands  of  one  of  the 
pa7tie8.  a  court  of  equity  will  not  interfere 
in  behalf  of  the  others,  in  pursuance  of  the 
maxim,  ''In  pari  delicto  potior  est  conditio 
defendentis":  ]ilitchell  v.  Cline,  84  Cal.  409; 
Wymau  v.  Moore,  103  Cal.  213.  So,  an 
agreement  to  acquire  swamp  lands  for  an- 
other from  the  state,  being  void  under  act 
of  April  27,  1863,  the  applicant  cannot  re- 
cover the  certificate  of  purchase  from  the 
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possession  of  the  party  for  whose  benefit 
the  application  was  made,  in  an  action  in 
the  nature  of  specific  performance:  Mc- 
Gregor V.  Donelly.  67  Cal.  149.  See  2 
Pomeroy's  Equity  Jurisprudence,  sec?.  93d- 
942.  It  is  the  duty  of  a  court  of  its  own 
accord  to  refuse  relief  to  a  suitor  upon  a 
contract  which  essentially  violates  morality 
or  public  policy,  whenever  and  however  the 
characterof  the  contract  48  made  to  appear: 
Morrill  v.  Nightingale,  93  Cal.  452;  27  Am. 
St.  Rep.  207;  Kreamer  v.  Earl,  91  Cal.  112. 

On  the  other  hand,  one  who  deposits  prop- 
erty with  another,  to  be  used  in  the  furth*T- 
ance  of  an  illegal  design,  is  entitled  tti  a 
return  of  the  property,  so  long  as  such  de- 
sign remains  unexecuted:  Wassermann  v. 
Sloss,  117  Cnl.  425,  and  cases  cited. 

Public  policy,  contract  void  as  againi^t: 
See  66  Am.  Dec.  606-514,  note. 

Subd.  2.  Contrary  to  the  policy  of  ex- 
press law. — Under  this  clause  the  comma- 
sioners  cite  Bell  v.  Leggott,  7  N.  Y.  176, 
181;  Gray  v.  Hook,  4  N.  Y.  449.  If  a  con- 
tract conforms  to  the  public  policy  of  the 
state  when  made,  a  chanare  in  public  p»licy 
will  not  avoid  it:  Stephens  v.  Southern 
Pacific  Co.,  109  Cal.  86,  95;  50  Am.  St  Re.i. 
17. 

A  contract  for  professional  services  mnde 
by  a  physician,  before  he  has  procured  the 
certificate  required  by  statute  regulating 
the  practice  of  medicine,  is  illegal:  Gardner 
V.  Tatiim,  81  Cnl.  370,  373. 

There  is  no  difference  in  principle  between 
a  contract  to  keep  a  witness  for  the  govern- 
ment out  of  the  way  and  an  agreement  to 
suppress  and  get  from  the  archives  or  offices 
of  the  government  a  deposition,  a  knowledge 
of  which  may  be  important  to  the  goTern- 
ment,  and  such  contracts  would  )ye  void  as 
jigainst  pu]»lic  policy:  Valentine  v.  Stewart, 
15  Cal.  387.  Any  agreement  as  to  govern- 
ment contracts  which  tends  to  deprire  the 
government  of  the  advantage  of  competi- 
tion in  the  bidding  is  void:  Swan  v.  Oior- 
penning,  20  Cal.  182.  A  contract  by  a  pub- 
lic ofiicer  which  interferes  witli  the  nn- 
biased  discharge  of  his  duty  is  void:  See 
Spence  v.  Harvey,  22  Cal.  336;  83  Am.  Dec. 
69.  But  an  agreement  to  compensate  deputy 
sheriff  for  procuring  evidence  which  would 
lead  to  the  conviction  of  a  person  implicaied 
in  a  certain  crime  is  not  contrary  to  public 
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policy  if  the  crime  waa  committed  and  the 
trial  had  in  a  county  other  than  that  in 
which  the  deputy  sheriff  was  an  officer: 
Harris  v.  More.-  70  Cal.  502;  and  an  agree- 
ment by  a  constable  with  an  execution  cred- 
itor to  charge  less  than  his  leeal  fees  for 
le>Ting  &n  execution  and  cnndnctins  a  sale 
is  not  contrary  to  public  policy;  Bloom  t. 
Hazzard,  104  Cal.  310. 

So,  also,  where  a  county  surveyor  enters 
into  a  private  arrangement  whereby  he  is  to 
acquire  one-half  of  lands  surveyed :  Edwards 
V.  Entill,  48  Cal.  194.  Nor  can  one  acting 
in  a  fiduciary  capacity  deal  with  himself  as 
an  individual:  Wilbur  v.  Lynde,  49  Cal.  290. 
Agreements,  in  consideration  of  aiding  to 
an  office,  to  share  its  emoluments  are  void: 
Martin  v.  AVade,  37  Cal.  168.  Contracts  to 
prevent  bidding  at  an  execution  sale  are 
void:  Packard  v.  Bird,  40  Cal.  378;  so  may 
he  contracts  to  procure  a  franchise:  Powell 
V.  Magaire,  43  Cal.  11. 

A  contract  to  refrain  from  contesting  con- 
firmation of  a  partition  sale  is  a  contract 
for  the  concealment  of  a  itaaterial  fact  from 
the  court,  and  is  void  as  against  public  pol- 
icy: Toppan  Y.  Albany  Brewing  Co.,  80  Cal. 
r>70;  13  Am.  St.  Rep.  174. 

Contractj*  for  an  attorney's  contingent  fee 
are  valid:  Hoffman  v.  Vallejo,  45  Cal.  564; 
Ballard  v.  Carr,  48  Cal.  74;  and  so  is  a  con- 
tract to  draft  a  bill  and  place  it  in  the 
hands  of  a  legislator:  Miles  v.  Thome,  38 
Cfi\.  355.  As  to  "lobbying*'  contracts,  see 
Const.,  art.  FV,  sec.  35;  P'oltz  v.  Cogswell, 
86  Cal.  542.  Whether  money  received  by  an 
azent  to  be  applied  to  an  illegal  purpose 
can  be  recovered  back<  see  White  v.  Lyons, 
42  Cal.  279.  See,  also,  citations  under  next 
subdivision. 

A  contract  by  a  pre-emptor,  before  his 
payment,  to  sell  the  timber  on  the  land  for 
private  purposes  is  void,  and  the  subsequent 
acquirement  by  the  pre-emptor  of  the  title 
confers  no  right  of  action:  Ladda  v.  Haw- 
ley,  57  Cal.  51.  A  note  given  for  timber 
growing  on  public  land  is  void:  Swanger  v. 
Mayberrj',  59  Cal.  91. 

Contract  contemplating  a  violation  of  the 
public  land  laws  of  the  United  States  is 
void:  Mitchell  v.  Cline,  84  Cal.  409.  For 
further  instances  of  contracts  relating  to  the 
purchase  of  public  lands  for  others,  see 
Turner  v.  Donnelly,  70  Cal.  597;  Thompson 
V.  lioaksum,  68  Cal.  593;  Estate  of  Groome, 
94  Cal.  69;  Kreamer  v.  Earl,  91  Cal.  112, 
and  cases  cited. 

Subd.  3.  Contrary  to  good  morals.— A 
promise  to  marry  in  consideration  of  the 
■continuance  of  an  illicit  relation  by  the 
promisee  with  the  promisor  is  void:  Boig- 
ueres  v.  Boulon,  54  Cal.  146;  Hanks  v. 
Kaglee,  54  Cal.  51;  35  Am.  Rep.  07.  A 
lease  of  a  bnilding  to  be  conducted  as  a 
house  of  prostitution,  made  with  the  knowl- 
edge and  consent  of  the  lessor^  is  unlawful 


and  void,  and  a  court  will  not  aid  either 
party  to  enforce  it:  Demartini  v.  Anderson, 
127  Cal.  33.  Contract  based  on  an  agree- 
ment of  a  trustee  of  a  cori>oration  to  resign 
is  void:  Forl)(»«  v.  McDonald,  54  Cal.  98. 
And  a  contract  by  an  administrator  to  give 
a  broker  all  he  can  realize  above  a  certain 
sum  on  a  sale  of  land  of  the  estate  is  again-t 
public  policy,  and  cannot  be  enforced: 
Danielwitz  v.  Sheppard,  62  Cal.  339,  342. 
So  a  note  given  by  the  wife  for  land  con- 
veyed by  husband  to  her  in  consideration 
of  her  allowing  him  to  get  a  divorce  from 
her  is  "void:  Beard  v.  Beard,  65  Cal.  354. 
Agreement  to  pay  attorney  a  contingent  fee 
is  valid:  Ballard  v.  Carr,  48  Cal.  74;  Hoff- 
man V.  Vallejo,  45  Cal.  564. 

A  contract  between  a  third  person  not  an 
attorney,  and  an  attorney  and  counselor  at 
law,  that  he  will  procure  the  attorney's  em- 
ployment by  a  litigant,  and  that  in  consid- 
eration of  such  procurement  he  is  to  have 
from  the  attorney  so  employed  one  third 
part  of  whatever  remuneration  the  latter 
r€K*eives  for  his  services  from  the  litigant, 
is  contrary  to  public  policy  and  invalid: 
Alpers  V.  Hunt,  86  Cal.  78;  21  Am.  St.  Rep. 
17. 

An  agreement  by  an  employer  to  pay  an 
employee  a  certain  sum  per  month  for  his 
services,  even  if  he  should  be  discharged  for 
incapacity  or  dereliction  of  duty,  is  not  con- 
trary to  public  policy:  Edwarda  v.  Crepm, 
68  Cal.  37. 

Marriage  brokerage  contracts,  including 
an  agreement  to  promote  an  existing  agree- 
ment to  marry,  are  invalid,  and  services 
rendered  thereunder  are  without  legal  con- 
sideration: Morrii-on  v.  Rogers,  115  Cal.  252; 
56  Am.  St.  Rep.  95. 

Wagers  are  against  good  morals  and  Found 
policy,  and  cannot  be  enforced  by  the 
courts;  before  the  wager  is  decided  the 
money  can  be  recovered  by  either  party 
from  the  stakeholder;  afterward,  by  neither: 
Gridley  v.  Dom,  57  Cal.  78;  40  Am.  Rep.  110. 
See,  also.  Wise  v.  Rose,  110  Cal.  159; 
Hankins  v.  Ottinger,  115  Cal.  454.  In  the 
last  case  it  was  held  that  a  purse  offered 
by  a  trotting  association  to  the  winner  of 
a  horserace  by  way  of  premium  or  reward 
does  not  come  within  the  rule  against  wa- 
gers; and  that,  too,  though  the  association 
added  to  the  purse  the  entrance .  money 
paid  by  each  of  the  competitors  for  the 
privilege  of  entering  in  the  race. 

Agreements  for  sale  of  stock  on  mar- 
gin: See  Const.,  art.  IV',  sec.  26;  Cashman 
V.  Root,  89  Cal.  373:  23  Am.  St.  Kep.  482. 

Contract  of  public  officer.— No  recovery 
whatever  can  be  had  on  a  contract  of  a 
public  officer  with  his  municipality,  if  the 
contract  is  malum  in  se  or  expressly  forbid- 
den by  law:  Berka  v.  Woodward,  125  Cal. 
119;  73  Am.  St.  Rep.  31. 
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1668.  Certain  contracts  nnlawfnl. 

Sec.  1668.  All  contracte  which  have  for  their  object,  directly  or  indirectly, 
to  exempt  anyone  from  responsibility  for  his  own  fraud,  or  willful  injury  to 
the  person  or  property  of  another,  or  violation  of  law,  whether  willful  or  neg- 
ligent, are  against  the  policy  of  the  law. 

bv  the  covenant  between  the  parties:  Ste- 
phens V.  Sonthern  Pacific  Co..  109  CaL  86; 
60  .Ajn.  St.  Rep.  17. 

CoxnpromlBe  of  criminal  offenae.— It 
seems  that  recovery  upon  an  instrument  in- 
tended to  relieve  a  partj  executing  from 
responsibility  for  crime  will  be  defeated,  al- 
though this  ground  was  not  relied  upon  as 
defense  to  the  action:  Morrill  v.  Nightin- 
gale, 83  Cal.  452,  458;  27  Am.  St  Bep.  207. 


Contract  by  servant  to  waive  right  of 
action  for  injuries  sustained  by  negligence 
of  master:  See  58  Am.  Rep.  836-838,  note; 
8  Am.  St.  Rep.  255-257,  note. 

A  covenant  in  a  lease  by  a  railroad  com- 
pany that  it  would  not  be  responsible  for 
any  damage  to  the  lessee  caused  by  fire 
from  its  railroad  engines,  or  from  any  other 
means,  is  not  void  as  against  public  policy; 
the  dangers  to  the  public  as  to  the  destruc- 
tion of  its  property  by.  fire  are  not  increased 


1669.  Penalties  void. 

[Section  1669  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  243;  took  effect  July  1,  1874.] 

1670.  Contract  fixing  damages,  void. 

Sec.  1670.    Every  contract  by  which  the  amount  of  damage  to  be  paid,  or 

other  compensaition  to  be  made,  for  a  breach  of  an  obligation,  is  determined  in 

anticipation  thereof,  is  to  that  extent  void,  except  as  expressly  provided  in  the 

next  section. 

Leaae.— Under  a  provisiou  in  a  lease  that 
upon  failure  to  pay  the  rent  the  leasee  shall 
vacate  the  premises  on  thirty  days*  notice, 
it  is  not  difficult  or  impracticable  to  fix  the 
damages,  and  a  further  provision  that  in 
such  a  case  the  lessee  shall  pay  one  thoa- 
saud  dbllnrs  as  liquidated  daroagCQ  is  void: 
Jack  V.  Siusheimer,  125  Cal.  5<^. 


Liquidated  damages:  See  the  note  to 
next  section.  This  and  the  following  section 
express  the  rules  of  law  now  generally  rec- 
ognized in  this  country  as  applicable  to 
contracts  which  undertake  to  fix  in  advance 
the  damages  to  be  paid  for  nonperformance. 
The  subject  will  be  found  discussed  quite 
fully  in  the  note  to  Graham  v.  Bickham,  1 
Am.  Dec.  331;  see,  also,  2  Addison  on  Con- 
tracts, 8th  ed.,  Abbott's  notes,  680. 


1671.  Exception. 

Sec.  1671.    The  parties  to  a  contract  may  agree  therein  upon  an  amonnt 

which  shall  be  presumed  to  be  the  amount  of  damage  sustained  by  a  breach 

thereof,  when,  from  the  nature  of  the  case,  it  would  be  impracticable  or  extremely 

difficult  to  fix  the  actual  damage. 

kins,  14  Ark.  829;  Qark  v.  Kay,  20  Or. 
403;  Foley  v.  McKeegan,  4  Iowa,  1;  06  Am. 
Dec.  107,  a  leading  authority;  Daily  v. 
Litchfield,  10  Mich.  29;  Long  v.  Towl,  42 
Mo.  406;  Wilson  v.  Graham,  14  Tex.  222; 
Eva  V.  McMahon,  T7  Cal.  407;  Drew  v. 
Pedlar,  87  Cnl.  443;  22  Am.  St.  Rep.  257; 
Eastou  V.  Cre«8ey,  100  Cal.  75;  Wilmington 
Transp.  Co.  v.  O'Neil,  98  Cal.  1;  Pacific 
Factor  Co.  v.  Adler,  90  Cal.  110;  25  Am. 
St.  Rop.  102;  Patent  Brick  Co.  v.  Moore.  75 
Cnl.  205;  Muldoon  v.  Lynch,  06  Cal.  536; 
Greenleaf  v.  Stockton  Combined  Hanrester 
etc.  Works,  78  Cal.  600.  See.  also.  People 
V.  Central  Pac.  R.  R.  Co.,  76  Cal.  29.  And 
in  the  following  cases  the  damages  were  de- 
clared to  l>e  liquidated:  California  Steam 
Nav.  Co.  V.  Wright,  6  Cal.  268;  FIsk  v.  Fow- 
ler, 10  Cal.  512;  Streeter  v.  Rush,  25  CaL  67: 


Liquidated  daxnagres  and  penalty,  dis- 
tinction between:  See  1  Am.  Dec.  331-fl40, 
note.  What  are  liquidated  damages:  See 
30  Am.  Rep.  28-36,  note. 

The  use  and  meaning  of  the  terms  "pen- 
alty *•  and  "liquidated  damages'*  are  com- 
mented on  in  People  v.  Love,  19  Cal.  070. 

Whether  contract  is  such  that  "from  the 
nature  of  the  case"  it  would  be  impracti- 
cable or  extremely  difllcult  to  fix  the  actual 
damage,  is  a  question  of  fact  to  be  deter- 
mined in  each  particular  case  by  the  court, 
and  not  by  the  arbitrary  agreement  of  the 
parties:  Pacific  Factor  Co.  v.  Adler,  90  Cal. 
110;  25  Am.  St.  Rep.  102. 

In  the  following  cases  the  sum  stated  was 
held  to  be  a  penalty:  Nash  v.  Hermosila,  9 
Cal.  584;  70  Am.  Dec.  076;  Ricketson  v. 
Richardson,  19  Cal.  330;  Haldeman  v.  Jen- 

464 


Title  IV.] 


Unlawful  Contracts. 


j§  1672, 1673 


Gammon  T.Howe,  14  Me. 250;  Gowen  v.Ger- 
rish,  15  Me.  273;  Brewster  v.  Edgeriy,  13  N. 
H.  275;  Durst  v.  Swift.  11  Tex.  273;  Ryan 
▼.  Martin,  16  Wis.  57.  An  agreement  by  a 
vendor  of  corporate  stock  not  to  carry  ou  in 
the  city  a  business  similar  to  that  of  the 
corporation  so  long  as  the  yendee  and  his 
successor  should  be  engaged  therein  is  Toid: 
Merchants'  Ad-Sign  Co.  v.  Sterling,  1!M  Cal. 
420;  71  Am.  St.  Rep.  94. 

Whether  the  case  is  one  in  which  it  would 
be  extremely  difficult  to  fix  the  actual  dam- 
age is  a  Question  to  be  determined  by  the 
court,  and  not  by  the  parties:  Pacific  Factor 
Co.  V.  Adler,  90  Cal.  110;  25  Am.  St.  Rep. 
102.  Where  actual  damage  can  be  ascer- 
tained a  provision  for  damage  for  breach  is 
void:  Eva  v.  McMahon,  77  Cal.  4<67.  If  no 
actual  damage  is  sustained  from  a  breach 
of  contract,  none  can  be  recovered,  though 
agreed  upon  in  contract:  Eva  v.  McMahon, 
77  Cal.  467.    There  is  no  difficulty  in  meas- 


uring the  damages  for  breach  of  contract  to 
deliver  possession  of  land:  Eva  v.  McMa- 
hon, 77  Cal.  467. 

Held  to  be  a  penalty:  Drew  v.  Pedlar, 
87  Cal.  443;  22  Am.  St.  Rep.  257  (forfeiture 
of  part  payment  ou  contract  to  convey  land); 
see,  also,  Easton  v.  Cressey,  100  Cal.  75; 
Wilmington  Transportation  Co.  v.  O'Neil,  98 
Cal.  1  (hiring  of  lighter);  Pacific  Factor  Co. 
V.  Adler.  90  Cal.  110;  25  Am.  St.  Rep.  102; 
Muldoon  V.  Lynch,  66  Cal.  536  (delay  in  erec- 
tion of  marble  tomb).  Mere  stipulation  in 
contract  to  pay  certain  sum  for  each  da>*s 
delay  in  completing  building  is  not  of  itself 
sufficient  to  show  extreme  difficulty  of  fix- 
ing damages,  to  entitle  owner  to  recover 
as  stipulated  damages:  Patent  Brick  Co.  v. 
Moore,  75  Cal.  205.  Sale  of  business  stipu- 
lating at  same  time  a  certain  sum  for 
breach  of  contract  not  to  enter  into  the 
same  business,  is  not  a  penalty:  Potter  v. 
Ahrens,  110  Cal.  674. 


1672.  Bestraintfl  upon  legal  proceedings. 

[Section  1672  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  242;  took  effect  July  1,  1874.] 

1673.  Contract  in  restraint  of  trade,  void. 

Sec.  1673.  Every  contract  by  which  anyone  is  restrained  from  exercising  a 
lawful  profession,  trade,  or  business  of  any  kind,  otherwise  than  is  provided  by 
the  next  two  sections,  is  to  that  extent  void. 

tract  to  buy  from  a  particular  individual  for 
a  stated  time,  in  consideration  of  the  lat- 
tor's  refraining  from  selling  during  that 
time:  Lightner  v.  Menzell,  35  Cal.  452— 
are  valid. 

In  Golden  Gate  Packing  Co.  v.  Farmers' 
Union,  55  Cal.  606,  a  contract  giving  to  the 
defendants  the  agency  to  sell  plaintiffs' 
goods  east  of  the  state  of  California  ^as 
construed  not  to  prevent  the  plaintiffs  sell- 
ing their  goods  east  themselves;  the  defend- 
ants* right  went  only  to  the  agency  for  the 
goods. 

Contract  forming  part  of  a  scheme  to  es- 
tr.blish  a  monopoly  in  a  certain  business  is 
void,  as  opposed  to  public  policy:  Santa 
Clara  Valley  etc.  Co.  v.  Hayes,  76  Cal.  387:  J> 
Am.  St.  Rep.  211;  Pacific  Factor  Co.  v.  Ad- 
ler, 00  Cal.  110,  118;  25  Am.  St  Rep.  102, 
and  cases  cited;  Vulcan  Powder  Oo.  v.  Pler- 
cules  Powder  Co.,  96  Cal.  510;  31  Am.  St. 
Rep.  242;  Herriman  v.  Meuzies,  115  Cal. 
16;  56  Am.  St.  Rep.  81. 

In  this  last  case  a  monopoly  is  defined  as 
existing  "where  all,  or  nearly  all,  of  an  arti- 
cle of  trade  or  commerce  within  a  commu- 
nity or  district  is  brought  within  the  bauds 
of  one  man  or  set  of  men,  so  as  to  practi- 
cally bring  the  handling  or  production  of 
the  commodity  or  thing  within  such  single 
control,  to  the  exclusion  of  competition  or 
free  traffic  therein,  and  anything  else  rhau 
this  is  not  a  monopoly."  Reasonable  com- 
binations to  regulate  prices  are  valid.  In- 
validity of  contracts  is  not  to  be  inferred, 
but  must  clearly  appear;  the  tem'.cncy  is  to 


Ck^ntracts  in  restraint  of  trade.— The 
commissioners  preface  their  note  with  the 
remark:  '*Con tracts  in  restraint  of  trade 
have  been  allowed  by  modem  decii^ons  to  a 
very  dangerous  extent,"  and  conclude  with 
these  observations:  "By  the  termtf  of  this 
section  and  by  the  following  section,  the  re- 
straint imposed  would  seem  to  be  obliged 
to  be  limited  to  a  specified  county;  and  to 
this  effect,  also,  are  the  cases  of  Wright  v. 
Ryder,  36  Cal.  342;  95  Am.  Dec.  186;  and 
More  V.  Bonnet,  40  Cal.  251;  6  Am.  Rep. 
621.  In  Whittaker  v.  Howe,  3  Beav.  387, 
a  contract  not  to  practice  law  anywhere  in 
England  was  specifically  enforced.  Such  a 
contract  manifestly  tends  to  enforce  idle- 
ness, and  deprives  the  state  of  the  services 
of  its  citizens." 

This  important  subject  will  be  found  to 
be  treated  in  the  light  of  very  recent  adju- 
dications in  the  late  work  on  Contracts  by 
Mr.  Wharton,  volume  1,  section  430  et  seq. 
In  this  state,  in  addition  to  the  cases  above 
referred  to,  the  following  involve  applica- 
tions of  this  branch  of  the  law:  A  contract 
not  to  run  boats  on  a  certain  line  of  travel 
was  declared  valid' in  California  Steam  Nav. 
Co.  V.  Wright,  6  Cal.  258.  A  contract  not. 
to  engage  in  a  particular  business  in  the 
state  of  California  was  held  invalid,  in 
More  V.  Bonnet,  40  Cal.  251;  6  Am.  Rep. 
621;  and  so  a  contract  not  to  engage  *in 
any  branch  of  the  yeast-powder  business": 
Callahan  v.  Donnelly,  45  Cal.  152;  13  Am. 
Rep.  172;  a  contract  not  to  sell  to  any  other: 
Scbwalm  v.  Holmes,  49  Cal.  665;  and  a  con- 
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regard  contracts  in  partial  restraint  of  trade 
with  less  disfavor  than  formerly:  Id.  See, 
also,  Meyers  v.  Merillion,  118  Cal.  352. 
An  agreement  among  two  or  more  persons 
contemplating  the  purchase  of  property 
that,  as  a  condition  of  the  purchase,  neither 
will  dispose  of  his  share  within  a  limited 
period,  or  that  they  will  told  it  upon  cer- 
tain limitations,  is  not  invalid,  as  being  in 
restraint  of  trade:  Smith  v.  San  Francisco 
etc.  Ry.  Co.,  115  Cal.  5»4,  604;  56  Am.  St. 


Rep.  119;  citing  Hodge  v.  Sloan,  107  ^.  Y. 
244;  1  Am.  St.  Rep.  816;  Matthews  v.  Aaso- 
ciated  Press,  136  N.  Y.  333;  32  Am.  St 
Rep.  741. 

Contracts  in  restraint  of  trade,  when 
reasonable  and  valid:  See  35  Am.  Rep.  209* 
272,  note;  92  Am.  Dec.  751-765,  note;  7  Am. 
Dec.  743-746,  note. 

Unlawful  trusts  and  monopolies,  what 
combinations  constitute:  See  note,  74  Am. 
St.  Rep.  235-273. 


1674.  Exception  in  favor  of  sale  of  goodwill. 

Sec.  1674.  One  who  sells  the  goodwill  of  a  business  may  agree  with  the 
buyer  to  refrain  from  carrying  on  a  similar  business  within  a  specified  county, 
city,  or  a  part  thereof,  so  long  as  the  buyer  or  any  person  deriving  title  to  the 
goodwill  from  him  carries  on  a  like  business  therein. 

Goodwill  of  a  business  defined:  Sec.  992, 
ante. 

Goodwill  of  a  business  is  property:  Sec. 
993,  ante. 

Sale  of  goodwill,  impUed  warranty  not 
to  draw  away  customers:  Sec.  1776,  post. 

Partner  cannot  dispose  of  goodwill: 
See  post,  sec.  2430,  subd.  2. 

Contracts  restraining^  trade:  See  note 
to  sec.  1673,  supra.  "The  district  witliin 
which  a  party  may  exclude  himself  from 
carrying  on  busipess  should  be  accurately 
defined  by  law.  And  no  one  should  be  al- 
lowed to  prevent  another  from  carrying  on 
a  business  unless  he  himself  provides  the 
public  with  the  same  advantages  in  ihe 
same  county  or  city  or  part  thereof:  More 
V.  Bonnet,  40  Cal.  251;  Wright  v.  Ryder,  36 
Cal.  342;  95  Am.  Dec.  186." 

Carrying  on  a  similar  business.— This 
includes  an  inhibition  as  to  carrying  on  the 
business  as  agent;  the  code  provision  is  not 
limited  to  the  carrying  on  of  the  business 
as  owner  or  proprietor.  But  an  inhibition 
of  agency  in  such  a  contract  is  not  to  be 
construed  as  prohibiting  employment  as 
mere  servant  or  clerk.  For  proper  form  of 
decree  under  this  section,  see  Meyers  v. 
Merillion,  118  Cal.  3o2. 

As  to  meaning  of  the  word  "business," 
see  Ragsdale  v.  Nagle,  106  Cal.  332;  and 
see  Gi-egory  v.  Spieker,  110  Cal.  150;  52 
Am.  St.  Rep.  70.  Though  a  contract  is  be- 
yond the  scope  of  the  law  in  certain  pai*- 
ticulars,  it  is  valid  in  those  particulars  in 
which  it  falls  within  the  provisions  of  the 
law:  Id.  The  contract  may  be  limitfed  as 
to  time,  so  as  to  be  enforced  to  the  ex- 
tent to  which  it  is  limited  by  the  statute: 


Brown  v.  Kling,  101  Cal.  295.  In  this  case, 
a  contract  not  to  engage  in  a  business,  the 
goodwill  of  which  was  sold,  within  a  radius 
of  five  miles  from  the  city  where  it  was 
carried  on,  within  a  period  of  three  years^ 
was  held  valid.  A  provision  containing  do 
limitation  as  to  time  is  not  void,  bat  is 
binding  on  the  seller  so  long  as  the  ba7€r  or 
any  person  deriving  title  from  him  carries 
on  a  like  business  in  space  limited:  Gregory 
V.  Spieker,  110  Cal.  150;  52  Am.  St.  Rep.  70. 
When  the  territorial  restriction  ia  partly 
valid  and  partly  void,  the  coveuaut  is 
divisible;  as  where  by  the  contract  the  vea- 
dor  is  prohibited  from  carrying  on  the  busi- 
ness in  several  counties,  it  will  be  enforced 
as  to  the  county  in  which  the  business  was 
actually  conducted,  but  is  void  as  to  the 
rest:  City  Carpet  etc.  Works  v.  Joues,  102 
Cal.  506.  A  decree  enjoining  the  veudor 
must  conform  to  the  statute  as  to  time,  and 
continue  only  so  long  as  the  plaintiff  or  ary 
one  deriving  title  to  the  goodwill  from  the 
plaintiff  carries  on  the  business  in  the  coun- 
ty: City  Carpet  etc.  W^orks  v.  Joues,  102 
Cal.  50tj.  The  measure  of  damages  is  ihe 
the  value  of  the  business  lost  to  the  buyer, 
not  the  gain  to  the  seller:  Gregory  v.  Spiek- 
er, 110  Cal.  150;  52  Am.  St.  Rep.  70. 

Area  extending  out  of  county.— If  one 
covenants  not  to  carry  on  a  business  within 
a  certain  area,  such  area  extending  beyond 
the  county,  he  is  not  liable  for  a  breach  of 
covenant  committed  within  the  area,  but 
without  the  county,  though  for  a  breach 
within  the  county  he  is  liable  for  the  entire 
stipulated  damages:  Franz  v.  Bieler,  "UJd 
Cal.  17tJ. 


1675.  Exception  in  favor  of  partnersMp  arrangements. 

Sec.  1675.  Partners  may,  upon  or  in  anticipation  of  a  dissolution  of  the 
partnership,  agree  that  none  of  them  will  carry  on  a  similar  business  within 
the  same  city  or  town  where  the  partnership  business  has  been  trans&cted,  or 
within  a  specified  part  thereof. 
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1676.  Contract  in  restraint  of  marriage,  void. 

Sec.  1676.     Eveiy  contract  in  restraint  of  the  marriage  of  any  person,  other 
than  a  minor,  is  void. 

Conditions  in  restraint  of  marriage:  See  ante,  sec.  710,  aud  note. 

TITLE  V. 

EXTINCTION  OF  CONTRACTS. 

Chapter  I.     Contracts,  How  Extinguished 1682 

II.     Rescission 1688 

III.    Alteration  and  Cancellation 1697 


CHAPTER  I. 


CONTRACTS,  HOW    EXTINGUISHED. 


1682.  Contract,  how  extinguished. 

Sec.  1682.    A  contract  may  be  extinguished  in  like  manner  with  any  other 
obligation,  and  also  in  the  manner  prescribed  by  this  title. 


CHAPTER  II. 


RESCISSION. 

Sec.  1668.  Rescission   extinguishes  contract^ 

Sec.  1689.  When  party  may  rescind. 

Sec.  1690.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

Sec.  1691.  Eescission,  how  effected. 

1688.  Bescission  exting^shes  contract. 

Sec.  1688.     A  contract  is  extinguished  by  its  rescission. 


Bescission  by  the  vendor  terminates 
tlip  purchaser's  obligation  to  pay  the  con- 
sideration, as  expressed  in  his  note  for  in- 
stallments of  the  purchase  money:  Glasdrll 
T.  Coleman,  94  Cal.  260.  It  does  not  cause 
a  failure  of  consideration  within  the  mean- 
iiii;  of  section  3060,  post:  Merrill  v.  Merrill, 
103  Cal.  287.     • 


Tender  of  deed  by  vendor  after  suit  for 
rescission  does  not  revive  the  contract;  aud 
a  judgment  for  rescission  confirms  the  ex- 
tinguishment of  the  contract  as  of  the  date 
when  the  rescission  was  made:  Wilcox  v. 
Lattin,  93  Cal.  588;  aud  see  Woodruff  v. 
Semi-Tropic  Land  etc.  Co.,  87  Cal.  275. 


16S9.  When  party  may  rescind. 

Sex;.  1689.  A  party  to  a  contract  may  rescind  the  same  in  the  following  cases 
only: 

1.  If  the  consent  of  the  party  rescinding,  or  of  any  party  jointly  contracting 
with  him,  was  given  by  mistake,  or  obtained  through  duress,  menace,  fraud,  or 
undue  influence,  exercised  by  or  with  the  connivance  of  the  party  as  to  whom 
he  rescinds,  or  of  any  other  party  to  the  contract  jointly  interested  with  such 
party; 

2.  If,  through  the  fault  of  the  party  as  to  whom  he  rescinds,  the  considera- 
tion for  his  obligation  fails,  in  whole  or  in  part; 
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3.  If  such  consideration  becomes,  entirely  void  from  any  cause; 

4.  If  such  consideration,  before  it  is  rendered  to  him,  fails  in  a  material  re- 
spect, from  any  cause;  or, 

5.  By  consent  of  all  the  other  parties. 


See  post,  sec.  3406  et  seq.,  on  rescission. 

Bescission  of  contractB. — Subd.  1. 
Duress,  menace,  fraud,  undue  Influence, 
or  mistake. — Consent  obtained  through 
either  one  of  these  means  is  not  free,  with- 
in the  requirements  of  a  valid  consent:  See 
sees.  1665,  1567,  ante.  But  consent  so  ob- 
tained does  make  a  contract  absolutely 
void:  Sec,  1566.  It  gives  to  the  party  the 
right  to  ratify  the  contract  or  rescind.  The 
proposition  is  well  settled  that  where  one 
has  been  induced  by  fraud  to  enter  into  a 
contract,  he  may  either  ratify  the  same, 
and  sue  for  damages,  or  rescind:  $ec  1 
Wharton  on  Contracts,  sec.  282;  2  Addison 
on  Contracts,  Abbott's  notes,  sec.  1218;  Al- 
varez V.  Branuau,  7  Gal.  50S;  68  Am.  Dec. 
274;  Pence  v.  Langdon,  99  U.  S.  578;  Place 
V.  Minster,  65  N.  Y.  89;  Bradley  v.  Luce, 
99  111.  234;  Cooper  v.  Mcllvain,  58  Ala.  296; 
Pendarvis  v.  Gray,  41  Tex.  326;  McShaae 
V.  Hazelhnrst,  50  Md.  107;  Loaiza  v.  Su- 
perior Court,  85  Cal.  11;  20  Am.  St.  Rep. 
197;  Buena  Vista  etc.  Co.  v.  Tuohy,  107 
Cal.  243.  It  is  immaterial,  in  joint  con- 
tracts, whether  the  consent  of  the  rescind- 
ing party,  or  of  the  one  jointly  contracting, 
was  obtained  by  fraud:  See  CSty  Bank  of 
Columbus  V.  Bruce,  17  N.  Y.  514,  a  case  of 
joint  and  several  contract. 

False  representations  which  do  not  occa- 
sion actual  damage  do  not  furnish  a  ground 
for  rescinding  an  executed  contract:  Purdy 
V.  BuUard,  41  Cal.  444;  Commissioners  v. 
Younger,  20  Cal.  172;  and  see  Morrison  v. 
Lods,  39  Cal.  381;  Bailey  v.  Fox,  78  Cal. 
389;  Marriner  v.  Deunison,  78  Cal.  202;  91 
Cal.  556.  Compare  Wainscott  v.  Occidental 
etc.  Assn.,  98  Cal.  253,  257  (precise  amount 
of  damage,  if  appreciable,  of  secondary  im- 
portance). In  case  of  a  mutual  mistake  as 
to  the  subject  matter  of  a  contract,  the 
remedy  of  the  aggrieved  party  is  by  rescis- 
sion: Barfield  v.  Price,  40  Cal.  535.  Mis- 
take as  a  ground  of  relief  against  a  con- 
tract: See  note  to  Miles  v.  Stevens,  45  Am. 
Dec.  631.  Rescission  of  conveyance  for  mis- 
take of  vendor  and  fraud  of  vendees:  Conlan 
v.  Sullivan,  110  Cal.  624. 

Where  advantage  has  been  taken  of  the 
situation  or  condition  of  one  of  the  parties, 
equity  will  set  aside  the  contract.  In  this 
case,  advantage  was  taken  of  the  ignorance 
of  a  boy  by  a  shrewd  man,  in  whom  the 
former  had  placed  confidence:  Hall  v.  Per- 
kins, 3  Wend.  626.  And  in  the  following, 
imposition  and  unfair  advantage  was  prac- 
ticed upon  parties:  Udall  v.  Kenney,  3  Cow. 
590;  Clitherall  v.  Ogilvie,  1  Desaus.  2.30; 
Lester  v.  Mahan,  25  Ala.  44S.  Examples 
of  undue  influence  as  a  ground  of  resorting 
to  equity  to  rescind  a  contract  will  be  found 
in  Kennedy  v.  Kennedy,  2  AJa.  571;  Will- 
iams V.  Powell,  1  Ired.  Eq.  460;  Wheeler 
V.  Smith,  9  How.  55;  Whelan  v.  Whelan,  3 

468 


Cow.  539;  Harding  v.  Handy,  11  Wheat. 
103.  Mere  feebleness  of  intellect  is  not  of 
itself  sufficient  ground  to  set  aside  a  con- 
tract: Graham  v.  Castor,  55  Ind.  559;  but 
will  furnish  satisfactory  cause  when 
coupled  with  an  unconscionable  bargain: 
Mann  v.  Betterly,  21  Vt.  326;  Harris  v. 
Wamsley,  41  Iowa,  671;  Butler  v.  Haskell, 

4  Desans.  651.  See,  also,  Wilson  v.  Moriar- 
ty,  77  Cal.  506.  For  case  in  which  rescis- 
sion was  refused,  see  Creswell  v.  Welch- 
man,  95  Cal.  359.  So  where  the  party  waa 
in  a  state  of  intoxication  at  the  time: 
Hotchkiss  V.  Fortson,  7  Yerg.  67;  White  v. 
Oox,  8  Hayw.  79 ;;  Calloway  v.  Witherspoon, 

5  Ired.  Eq.  128. 

Bescission  of  sale  for  fraud:  See  18  Am. 
St.  Rep.  362-365,  note. 

What  fraud  will  avoid  deed:  See  55 
Am.  Dec.  411-415^  note;  93  Am.  Dec.  o96- 
598^  note. 

Besdnding  contracts  in  equity  where 
there  is  no  actual  fraud,  accident,  or  mis- 
take: See  15  Am.  Dec.  572-575,  note. 

Avoidance  of  contract  for  mistake  cf 
fact:  See  45  Am.  Dec.  631-634,  note. 

Subds.  8,  3,  4.  Failure  of  considera- 
tion.—Mere  inadequacy  of  consideration  is 
not  a  ground  for  rescission:  See  note  to 
Hough  V.  Hunt,  15  Am.  Dec.  572;  Ham- 
mond V.  Wallace,  85  Cal.  522;  20  Am.  St. 
Rep.  239.  Gross  inadequacy  of  considera- 
tion, coupled  with  any  influence  or  anthor- 
ity  of  the  party  gaining  the  benefit  over  the 
other,  will  justify  a  rescission:  See  supra,  in 
this  note,  and  1  Wharton  on  Contracts,  sec. 
618.  Where  a  fraudulent  representation  af- 
fects a  material  part  of  the  consideration,  the 
party  injured  may  rescind:  Creuss  v.  Fess- 
ler,  39  Cal.  336;  as  an  example  of  the  failure 
of  consideration  for  a  note  ip  whole  or  in  part, 
see  Billings  v.  Everett,  52  Cal.  661;  Bank 
of  Woodland  v.  Hiatt,  58  Cal.  234.  A  fail- 
ure to  deliver  goods  for  which  a  note  was 
given  is  a  total  failure  of  consideratioD: 
Plate  V.  Vega,  31  Cal.  383.  That  a  partial 
failure  of  consideration  could  not  be  pleaded 
in  bar  to  an  action  on  a  note  given  for  the 
price  of  land,  see  Reese  v.  Oordon,  19  Cal. 
147.  Assignment  of  a  contract  void  under 
the  statute  of  frauds  does  not  constitute 
a  good  consideration  for  a  promise:  Majer 
V.  Child,  47  Cal.  142.  In  an  executory  con- 
tract the  several  obligations  of  the  parties 
constitute  to  each  reciprocally  the  consider- 
ation, and  a  failure  to  perform  the  con- 
tract constitutes  a  failure  of  consideration: 
Richter  v.  Union  Land  etc.  C6.,  129  Cal. 
367.  The  section  does  not  apply  to  a  con- 
veyance of  land  executed  in  reliance  upon 
a  future  promise  to  pay  the  consideration, 
when  the  vendor  waives  actual  perform- 
ance as  a  condition  to  vesting  title:  Law- 
rence V.  Gayetty,  78  Cal.  126:  12  Am.  St. 
Kep.  29.    Mere  failure  of  consideration  ow- 
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\ng  to  total  nouperformance  of  a  contract 
made  at  the  time  of  its  execution  as  the 
consideration  of  the  couvejance  is  not  a 
ground  for  rescission  of  the  conyeyance: 
Lawrence  v.  Gayetty,  78  Cal.  126;  12  Am. 
St.  Rep.  20.  PurAiaser  is  entitled  to  rescind 
and  recover  his  deposit  only  on  ground  of 
vendor's  fraud  or  inability  to  perform:  £ast- 
on  V.  Montgomery,  90  Cal.  308;  25  Am.  St. 
Bep.  123.  He  cannot  rescind  for  breach  of  a 
condition  of  minor  importance  which  may  be 
compensated  in  damages:  Fountain  y.  Semi- 
Tropic  Land  etc.  Co.,  90  Cal.  6T7.  Where 
time  is  of  the  essence  of  the  contract  the 
vendees  may  rescind  on  default  of  vendor, 
coupled  with  demand  and  offer  of  perform- 
ance by  the  vendee:  Woodruff  v.  Semi- 
Tropic  Land  etc.  Co.,  87  Cal.  275.  A  mere 
conveyance  of  the  premises  contracted  to 
be  sold,  before  the  time  of  performance, 
does  not  of  itself  authorize  the  purchaser 
to  rescind:  Garberino  v.  Roberts,  109  Cal. 
125;  Joyce  v.  Shafter,  97  Cal.  335.  For  in- 
stance of  failure  of  consideration  of  con- 
tract to  purchase  land,  see  Wilcox  v.  Lat- 
tiu,  93  Cal.  588  (failure  of  vendor's  title). 
Inadequacy  of  consideration  as  a  ground 


of  relief  in  equity:  See  2  Pomeroy's  Equity 
Jurisprudence,  sec.  925  et  seq.  Failure  of 
consideration  as  a  defense:  See  2  Pomeroy's 
Equity  Jurisprudence,  sec.  925  et  seq.,  a. id 
Waterman  on  Specific  Performance  of  Con- 
tracts, sec.  180  et  seq. 

Subd.  5.  Bescission  by  consent.— A 
contract  in  writing  under  seal  may  be  re- 
scinded by  the  executed  parol  agreement 
of  the  parties:  Green  v.  Wells,  2  Cal.  584. 
Such  agreement  may  be  presumed  from  the 
acts  of  the  parties:  Green  v.  Wells,  2  Cal. 
584.  The  return  of  a  cable-rope,  delivered 
on  trial  and  to  be  kept  if '  satisfactory, 
amounted  to  a  rescission  by  mutual  consent: 
Hallidie  v.   Sutter  St.  R.  R.,  63  Cal.  5T5. 

That  exercise  of  option  to  return  pur- 
chased property  amounts  to  a  rescission  and 
vests  title  in  the  vendor,  see  Gay  v.  Dare, 
103  Cal.  4o4,  459. 

Contracts  against  public  policy,  being 
void  from  their  inception,  furnish  no  ground 
for  rescission:  Martin  v.  Wade,  37  Cal.  168. 

(Grounds  of  rescission  as  a  counter- 
claim: See  Code  Civ.  Proc,  sees.  438,  439. 

Bescinding  sale  of  personalty  for  non- 
payment of  price:  See  post,  sec.  1748. 


1690.  When  stipulations  against  right  to  rescind  do  not  defeat  it. 

Sec.  1690.  A  stipulation  that  errors  of  description  shall  not  avoid  a  contract, 
or  shall  be  the  subject  of  compensation,  or  both,  does  not  take  away  the  right 
of  rescission  for  fraud,  nor  for  mistake,  where  such  mistake  is  in  a  matter  essen- 
tial to  the  inducement  of  the  contract,  and  is  not  capable  of  exact  and  entire 
compensation. 

1691.  Bescission,  how  effected. 

Sec.  1691.  Rescission,  when  not  effected  by  consent  or  by  the  judgment 
of  a  court  as  provided  in  section  thirty-four  hundred  and  six,  can  be  accom- 
plished only  by  the  use,  on  the  part  of  the  party  rescinding,  of  reasonable  dili- 
gence to  comply  with  the  following  rules: 

1.  He  must  rescind  promptly,  upon  discovering  the  facts  which  entitle  him 
to  rescind,  if  he  is  free  from  duress,  menace,  undue  influence,  or  disability,  and 
is  aware  of  his  right  to  rescind;  and, 

2.  He  must  restore  to  the  other  party  everything  of  value  which  he  has  re- 
ceived from  him  under  the  contract;  or  must  offer  to  restore  the  same,  upon 
condition  that  such  party  shall  do  likewise,  unless  the  latter  is  unable  or  posi- 
tively refuses  to  do  so.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 


Duty  of  party  rescinding.— The  party 
desiring  to  rescind  must  do  so  promptly  up- 
on discoT«ring  the  facts  entitliug  him  to 
ench  course:  Marston  t.  Simpsou.  54  Cal. 
189,  190;  Barfield  v.  Price.  40  Cal.  535; 
Fratt  V.  Fiske,  17  Cal.  380;  Getty  v.  Dev- 
Ku.  54  N.  Y.  415;  Upton  v.  Trebilock,  91  U. 
fi.  45;  Watson  Coal  Co.  v.  Casteel,  68  Ind. 
470;  Memphis  etc.  R.  R.  Co.  v.  Neighbors, 
61  Miss.  412;  and  see  the  reference  to  text- 
books in  the  note  to  sec.  1689,  supra.  See, 
also,  Hammond  t.  Wallace,  85  Cal.  522;  20 
Am.  St  Bep.  239.    For  other  acts  and  omis- 
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sions  of  purchasers  of  land  whereby  they 
waive  their  right  to  rescind,  see  Delano  v. 
Jacoby,  96  Cal.  275;  31  Am.  St.  Rep.  201. 
The  court  will  not  say,  as  a  matter  of  law, 
that  a  delay  to  offer  to  rescind  for  a  period 
of  a  little  less  than  six  mouths  is  such  laches 
as  will  deprive  a  party  plaintiff  of  his 
right  to  such  relief:  Marston  v.  Simpson, 
54  Cal.  1S9.  See,  also.  Hill  v.  Wilson,  88 
Cal.  92  (two  months'  delay  not  unreasona- 
ble); Gamble  v.  Tripp.  90  Cal.  223;  Marten 
V.  Burns  Wine  Co.,  99  Cal.  355  (the  section 
is    mandatory  as    to  the    promptitude    re- 
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Quired);  Bailey  v.  Fox,  78  Cal.  3S9  (delay^ 
of  four  months  fatal);  Hart  v.  Kimball.  72* 
Cal.  283  (six  mouths'  delay  reasonable); 
Burkle  v.  Levy,  70  Cal.  250  (fifteen  mouths* 
delay  unreasonable);  Williams  v.  Mitchell, 
87  Cal.  532  (seventeen  months'  delay  un- 
reasonable); Chapman  v.  Bank  of  Califor- 
nia, 97  Cal.  165  (stale  claim  to  rescind  set- 
tlement of  trust);  Lion  v.  McGlory,  106  Cal. 
623  (inexcusable  delay  of  two  years);  Free- 
man V.  Kieffer,  101  Cal.  2^  (reasonable  de- 
lay). For  case  where  delay  in  notice  of  re- 
scission by  vendee  was  waived  by  vendor's 
representations  concerning  the  litigation  of 
an  adverse  claim,  see  Wilcox  v.  Lattin,  93 
Cal.  588.  Efforts  of  the  purchaser  to  set- 
tle the  controversy  with  the  vendof  growing 
out  of  the  contract  cannot  be  considered  a 
waiver  of  their  right  to  rescind:  Freeman 
v.  Kieflfer,  101  Cal.  254.  Where  rights  of 
third  parties  have  intervened,  and  the  cir- 
cumstances of  the  parties  to  an  alleged 
fraud  have  bo  far  changed  that  rescissiou 
therefor  may  not  be  decreed  without  injury 
to  such  third  parties  and  to  their  rights, 
rescission  will  be  denied,  and  the  complain- 
ing party  left  to  his  action  for  damages: 
Meyers  v.  Merilliou,  118  C^l.  352. 

Duty  of  party  seeking  rescission:  See 
60  Am.  Dec.  572-575,  note. 

How  and  within  what  time  right  of  re- 
scission must  be  exercised:  See  74  Am.  Dec. 
657-662,   note. 

8ubd.  2.  Bestoring  what  has  been  re- 
ceived.—The  party  seeking  to  rescind  must 
restore,  or  offer  to  restore,  what  has  been 
received  under  the  contract:  Watts  v. 
White,  13  Cal.  321;  Winton  v.  Spring,  18 
Cal.  451;  Morrison  v.  Lods,  39  Cal.  381; 
Herman  v.  Heffenegger,  54  Cal.  161;  Mil- 
ler V.  Steeu,  30  Cal.  402;  89  Am.  Dec.  124; 
Fitz  V.  Bynum,  55  Cal.  459;  Henderson  v. 
Hicks,  58  Cal.  364;  Collins  v.  Townseud,  58 
Cal.  608;  Canal  Co.  v.  Roach,  78  Cal.  552; 
Bailey  v.  Fox,  78  Cal.  380;  Buena  Vista  etc. 
Co.  V.  Tuohy,  107  Cal.  243;  Rohrbacher  v. 
Kleebauer,  119  Cal.  261.  For  the  right  of 
rescission  does  not  exist  if  the  parties  can- 
not be  placed  in  their  original  condition: 
California  v.  McCauley,  15  Cal.  429;  Fratt 
V.  Fiske,  17  Cal.  380;  Commissioners  v. 
Younger,  20  Cal.  172;  Morrison  v.  Lods,  39 
Cal.  381.  See,  also,  Fountain  v.  Semi-Trop- 
ic Land  etc.  Co.,  99  Cal.  677;  Bailey  v.  Fox, 
78  Cal.  389.  This,  however,  does  not  mean 
that  things  should  be  replaced  in  every 
sense  as  they  were,  as  this  is  impossible: 
See  the  discussion  1  Wharton  on  Contracts, 
sec.  285;  and  see  the  cases  cited  on  the 
general  proposition  of  offering  to  restore 
benefit  received,  Addison  on  Contracts,  Ab- 
bott's note,  sec.  1218. 

The  restoration  must  be  made  within  a 
reasonable  time:  Collins  v.  Townseud,  58 
Cal.  608,  616;  and  see  Bank  of  Woodland  v. 
Hiatt,  58Cal.  2»4.  Treatiuga  transaction  as 
binding,  after  a  discovery  of  the  falsity  of 
representations,  is  a  waiver  of  relief  there- 
from by  rescission:  Harrington  v.  Paterson, 
1^  Cal.  542;  Gamble  v.  Tripp,  99  Cal.  223. 

A  vendor  who  seeks  to  rescind  must  re- 
store   the    money    paid    to    him:  Bohall  v. 
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Diller,  41  Cal.  535;  Henderson  v.  Hicks,  » 
Cal.  364;  Miller  v.Steen,  30  Cal.  402;  89 Am. 
Deo.  124;  Wilson  v.  Sturgis,  71  Cal.  226. 
He  cannot  avoid  this  obligation  by  coming 
into  equity  to  quiet  his  title:  Benson  t. 
Shotwell,  87  Cal.  49,  GO..  Where  the  con- 
tract of  sale  provides  for  a  rescissiou  of 
the  contract  by  the  vendor  upon  default  of 
the  purchaser  in  payment  of  purchase  mon- 
ey, in  an  action  to  quiet  title  by  the  vendor, 
the  facts  entitling  the  defendants  to  a  re- 
turn of  purchase  money  must  be  specifically 
pleaded;  and,  if  it  appears  that  the  vendor 
was  ready  and  willing  -to  comply  with  his 
contract,  and  the  purchaser  or  those  claim- 
ing under  him  were  not  able  or  willing  to 
comply  with  the  contract  of  purchase,  (he 
vendor  may  treat  the  contract  as  aban- 
doned, and  maintain  his  action  to  quiet  ti- 
ile  without  a  return  of  the  purchase  money 
received:  Strattou  v.  California  Laud  etc. 
Co.,  86  Cal.  353.  And  as  to  returning  con- 
sideration money  received  under  a  contract 
which  the  party  receiving  wishes  to  set 
aside,  see  Morrison  v.  Lods,  39  Cal.  381. 

A  vendee  who  wishes  to  rescind  a  convey- 
ance of  land  must  tender  a  reconveyance: 
Wilbur  V.  Flood,  16  Mich.  40;  98  Am.  Dec. 
203;  Parks  v.  Evansville  R.  R.,  23  Ind.  567; 
Mitchell  V.  Moore,  24  Iowa,  304.  Compare 
Wilcox  V.  Lattin,  93  Cal.'  588;  Maddoek  v. 
Russell,  109  Cal.  417.  The  tender  of  the 
consideration  must  be  made  before  suit  for 
rescission  as  a  condition  precedent  to  main- 
taining the  action:  Hammond  v.  Wallace, 
85  Cal.  522;  20  Am.  St.  Rep.  239.  See,  is 
to  necessity  of  surrendering  possession, 
Haynes  v.  White,  66  Cal.  38.  An  offer  to 
return  the  deed  is  not  a  rescissiou  nor  au 
offer  to  rescind:  Ahrens  v.  Adler,  33  Cal. 
608.  See,  however,  Code  Civ.  Proc.,  sec. 
2074;  Herberger  v.  Husman,   90  Cal.  583. 

A  rescission  for  fraud  of  a  contract  to  pur- 
chase stock  in  a  corporation  must  be  accom- 
panied by  an  offer  to  restore  a  dividend  re- 
ceived by  the  purchaser:  Marten  v.  Burns 
Wine  Co.,  99  C^l.  355.  See,  in  geueral,  as 
to  offer  to  return  personal  property.  Code 
Civ.  Proc.  sec.  2074;  Hill  v.  Wilson,  88  Cal. 
92. 

An  offer  to  return  is  not  necesasary  where 
the  subject  matter  is  worthless:  Thurston  v. 
Blauchard,  22  Pick.  18;  33  Am.  Dec.  700: 
Duval  v.  Mo  wry,  6  R.  I.  479;  and  see  Fitx 
V.  Bynum,  55  Cal.  459.  Not  necessary  where 
the  defendant  is  already  fully  reimbursed: 
Wilson  V.  Moriarty,  77  Cal.  596. 

The  rescission  must  be  in  to  to:  Bohall  ▼. 
Diller,  41  Cal.  532.  Under  this  section  as  ic 
now  stands,  however,  it  is  held  that  an  oral 
agreement  for  the  extension  of  time  meroiy 
cannot  become  an  **executed  oral  agree- 
ment": Piatt  V.  Butcher,  112  Cal.  634. 

Offer  of  restitution  by  the  purchaser  ac- 
companied by  notice  of  the  rescission,  makes 
the  rescission  complete:  Loaiza  v.  Superior 
Court,  85  Cal.  11,  30;  20  Am.  St.  Rep.  197. 

The  vendee  cannot  recover  an  installment 
of  the  purchase  price  paid  by  him  while 
the  contract  is  still  subslstiug:  Scott  t. 
Glenn,  87  Cal.  221;  Bradford  v.  Parkhnrst, 
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96  Cal.  102;  31  Am.  St.  Rep.  189;  Easton  v. 
Montgomery,  90  Cal.  307;  25  Am.  St.  Rep. 
123.  A  complaint  in  such  an  action  which 
does  not  allege  a  payment  of  any  deferred 
Installments,  or  a  tender  of  performance,  or 
an  excuse  for  a  failure  to  make  the  tender, 
or  any  rescission  of  the  contract,  does  not 
state  a  cause  of  action:  Towusend  v.  Tufts, 
05  Cal.  257;  20  Am.  St.  Rep;  107.  The  mere 
neglect  of  both  parties  to  such  contract  to 
perform  the  contract  on  the  day  fixed  for 
its  performance  could  not,  without  anythiusr 
more,  operate  as  a  rescission  thereof;  and 
when  the  complaint  shows  a  first  breach  of 
the  contract  on  the  part  of  the  purchaser, 
by  failure  to  pay  the  first  deferred  payment 
a  full  year  before  the  vendors  were  required 
to  convey,  a  full  "tender  on  his  part  of  the 
remainder  of  the  purchase  money  due,  and 
a  demand  for  a  deed,  is  essential  to  a  re- 
covery of  the  purchase  money  paid,  and  it 
is  not  enough  to  allege  a  refusal  of  the 
vendors  to  make  and  tender  a  deed  at  the 
date  fixed  for  conveyance:  Towusend  v. 
Tufts,  95  Cal.  257.  It  is  incumbent  upon 
the  purchaser  to  offer  to  perform  on  his 
part,  or  to  show  that  at  the  time  perform- 
ance was  due  on  the  part  of  the  vendors 


they  could  not  furnish  a  good  title  to  the 
land:  Joyce  v.  Shafer,  97  Cal.  335. 

On  the  other  hand,  no  demand  before  suit 
is  necessary  to  be  made  or  alleged  in  the 
complaint  in  an  action  to  recover  purchase 
money  paid  under  a  contract  of  sale  which 
the  defendants  have  elected  to  rescind: 
Drew  V.  Pedlar,  87  Cal.  443;  22  Am.  St. 
Rep.  257;  Chatfield  v.  Williams,  85  Cal.  518. 
The  contract  having  come  to  an  end  by  the 
mutual  failure  of  both  parties  to  perform, 
the  money  so  paid  "as  a  forfeit"  remains 
in  the  hands  of  the  vendor  as  money  ha<l 
and  received  to  the  use  of  the  purchaser, 
subject  to  be  recovered  by  him,  less  the 
amount  of  damages  which  the  vendor  may 
recoup  for  the  failure  of  the  purchaser  to 
complete  the  purchase:  Cleary  v.  Folger,  84- 
Oal.  310;  18  Am.  St.  Rep.  187. 

Where  a  contract  provides  that  the  con- 
tract shall  terminate  upon  failure  to  pay  any 
installment,  if  the  vendee  pays  the  first  de- 
ferred installment  of  purchase  money,  but 
makes  default  as  to  the  second  installment, 
and  then  elects  to  forfeit  the  original  cash 
payment,  and  refuses  to  proceed  further  un- 
der the  contract,  he  may  recover  back  the 
first  deferred  installment  of  purchase  money 
paid:  White  ▼.  BueU,  90  Cal.  177. 


CHAPTER  III. 


alteration  and  cancellation. 

Sec.  1697.  Alteration  of  verbal  contract. 

Sec.  1698.  Alteration  of  written  contract. 

Sec.  1699.  Extinction  by  cancellation,  etc. 

Sec.  1700.  Extinction  by  unauthorized  alteration. 

Sec.  1701.  Alteration  of  duplicate,  not  to  prejudice. 

1697.  Alteration  of  verbal  contract. 

Sec.  1697.  A  contract  not  in  writing  may  be  altered  in  any  respect  by  con- 
Bent  of  the  parties,  in  writing,  without  a  new  consideration,  and  is  extinguished 
thereby  to  the  extent  of  the  new  alteration.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  242;  took  effect  July  1,  1874.] 

chapter  on  release.  Even  a  mere  extension 
of  the  time  for  performance  requires  a  con- 
sideration to  support  it:  Kellogg  v.  01m- 
stead.  25  N.  Y.  189;  affirming  S.  C,  28 
Barb.  96":  Code  commissioners*  note. 

ALterations  in  written  instrtunent  to 
be  accounted  for  by  the  party  producing  it  in 
evidence:  Code  Civ.  Proc,  sec.  1982. 


«i, 


'Alterations,  generally,  but  not  always, 
consist  in  the  substitution  of  a  new  contract 
for  the  one  that  is  superseded.  Such  an  al- 
teration is  a  novation,  and  is  considered 
under  that  head.  A  consideration  is  neces- 
sary to  make  an  alteration  valid  at  common 
law.  A  novation  implies  a  consideration, 
but  an  alteration  of  any  other  kind  amounts 
only  to  a  partial  release  without  seal:  See  the 


1698.  Alteration  of  written  contract. 

Sec.  1698.     A  contract  in  writing  may  be  altered  by  a  contract  in  writing,  or 

by  an  executed  oral  agreement,  and  not  otherwise.     [Amendment,  approved 

M^rch  30,  1874;  Amendments  1873-74,  242;  took  effect  July  1,  1874.] 

Verbal  alteration.— An  oral  change  in  or  Paige,  51  Cal.  575:  and  see  Perkins  v.  Ophir 
waiver  of  the  terms  of  a  written  agreement  S.  Min.  O.,  35  Cal.  11;  Norddeutschen  F. 
must    be    clearly    established:  Lassiug    v.      V.  G.  v.  Bertheau,  70  Cal.  495  (question  one 
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of  fact  for  the  jury).    See  case  where  It  was 
doubtful,  Lassing  v.  Paige,  56  Cal.  139. 

See  Thompson  t.  Corner,  104  Cal.  168, 
43  Am.  St.  Rep.  81,  where  an  executory 
written  contract  to  pay  interest  was  held 
alterable  only  by  a  written  contract. 

An  executed  oral  contract,  which  may  be 
proved  for  the  purpose  of  altering  a  previous 
written  contract,  must  consist  in  the  doing 
or  the  suffering  of  something  not  required  to 
be  done  or  suffered  by  the  terms  of  the 
writing:  Mackenzie  v.  Hodgkin,  120  Cal. 
591;  77  Am.  St.  Rep.  209. 

That  the  time  for  performance  of  a  con- 
tract in  writing  may  be  waived  or  extended 
by  oral  agreement,  see  Wangenheim  t. 
Graham,  39  Cal.  160;  and  as  to  what  evi- 
dence is  sufficient  to  establish  such  verbal 
agreement,  see  Luckhart  v.  Ogden,  30  Cal. 
547.  It  is  to  be  noted  that  in  the  code  as 
originally  adopted  there  was  the  following 
clause  after  the  word  "otherwise"  in  the 
above  section,  which  clause  was  stricken  one 
by  the  amendment  of  1874:  "Except  as  to 


the  time  of  performance,  which  may  be  ex* 
tended  by  any  form  of  agi^ement.*' 

Kote,  extending  time  of  payment- 
The  time  for  payment  of  a  note  past  doe 
cannot  be  extended  by  an  nnexecated  parol 
agreement:  Henefaan  v.  Hart.  127  Oal.  696i 

Executed  oral  agreement:  See  Dunn  t. 
Price,  112  Cal.  40;  Stockton  Combined  Ht^ 
vester  etc.  Works  v.  Glens  Falls  Ins.  Co., 
121  Cal.  167,  175;  Anderson  v.  Johnston, 
120  Cal.  667. 

Parol  evidence  to  alter  writtncrs:  S«e 
Code  Civ.  Proc.,  sec.  1860,  and  note;  and  see 
ante,  sec.  1639. 

Parol  evidence  to  vary  contract:  See  21 
Am.  St.  Rep.  122,  note. 

Alterations  in  written  Instnunenti, 
general  rules  applicable  to:  See  10  Am.  Dec 
267-273,  note. 

Statute  of  frauds,  parol  alteration  of  cou- 
tract  within:  See  100  Am.  Dec.  1(»-172, 
note. 

Consideration  for  subsequent  agree- 
ment to  vary  written  contract:  S^  56 
Am.  St.  Rep.  664-666,  note. 


1699.  Extinction  by  cancellation;  etc. 

Sec.  1699.  The  destruction  or  cancellation  of  a  written  contract,  or  of  the 
signature  of  the  parties  liable  thereon,  with  intent  to  extinguish  the  obligation 
thereof,  extinguishes  it  as  to  all  the  parties  consenting  to  the  act. 

1700.  Extinction  by  unauthorized  alteration. 

Sec.  1700.  The  intentional  destruction,  cancellation,  or  material  alteration 
of  a  written  contract,  by  a  party  entitled  to  any  benefit  under  it,  or  with  his 
consent,  extinguishes  all  the  executory  obligations  of  the  contract  in  hia  fevor, 
against  parties  who  do  not  consent  to  the  act. 

The  alteration  of  an  indemnity  bond  by  approved,  yet  worked  no  injury  in  the  pa^ 

substituting  the  name  of  a  different  claim-  ticular  case,  and  was  held  not  to  vitiate  the 

ant,  and  then  by  erasing  this  new  name  and  bond:  Rogers  y.  Shaw,  59  Cal.  260. 
restoring  the  original  one,  while  not  to  be 

1701.  Alteration  of  duplicate  not  to  prejudice. 

Sec.  1701.  Where  a  contract  is  executed  in  duplicate,  an  alteration  or  de- 
struction of  one  copy,  while  the  other  exists,  is  not  within  the  proyisions  of  the 
last  section. 


PART  III. 

OBLIGATIONS  IMPOSED  BY  LAW- 

Sec.  1708.  Abstinence  from  injury. 

Sec.  1709.  Fraudulent  deceit. 

Sec.  1710.  Deceit,   what. 

Sec.  1711.  Deceit  upon  the  public,  etc. 

Sec.  1712.  Restoration  of  thing  wrongfully  acquired. 

Sec.  1713.  When  demand  necessary. 

Sec.  1714.  Responsibility  for  willful  acts,  negligence,  etc. 

Sec.  1715.  Waste  by  guardian,  cotenant,  or  tenant  for  life  or  yean. 

Sec.  1716.  liability  of  person  cutting  or  injuring  timber  on  laud  of  another,  «te. 

Sec.  1717.  Timber  taken  for  repair  of  public  highway. 
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1708.  Abstinence  from  injnry. 

Sec.  1708.     Every  person  is  bound,  without  contract,  to  abstain  from  injuring 

the  person  or  property  of  another,  or  infringing  upon  any  of  his  rights. 

The  code  commissioners  say  that  "these      diviaoDs    of   this    code."     See,    also,    Pen. 
rights  are  defined  by  the  first  and  second      Code,  sees.  346-349. 

1709.  Fraudulent  deceit. 

Sec.  1709.     One  who  willfully  deceives  another,  with  intent  to  induce  him  to 
alter  his  position  to  his  injury  or  risk,  is  liable  for  any  damage  which  he  thereby 
Buffers. 
Actions  to  recover  for  fraud  and  deceit:    See  note/  18  Am.  St.  Rep.  555-563. 

1710.  Beceit,  what. 

Sec.  1710.    A  deceit,  within  the  meaning  of  the  last  section,  is  either: 

1.  The  suggestion,  as  a  fact,  of  that  which  is  not  true,  by  one  who  does  not 
believe  it  to  be  true; 

2.  The  assertion,  as  a  fact,  of  that  which  is  not  true,  by  one  who  has  no 
reasonable  ground  for  believing  it  to  be  true; 

3.  The  suppression  of  a  fact,  by  one  who  is  bound  to  disclose  it,  or  who  gives 
information  of  other  facts  which  are  likelv  to  mislead  for  want  of  communication 
of  that  fact;  or, 

4.  A  promise,  made  without  any  intention  of  performing  it. 

Fraud;    actual    and    constructive:  See      for  repreBcntations  that  the  animal  was  gen- 
sec.  1571  et  seq.  tie,  whereby  the  plaintiff  was  injured:  See 
liiability  of  owner  of  vicious  animal      Finney  t.  Curtis,  78  Cal.  406. 

1711.  Deceit  upon  the  public,  etc. 

Sec.  1711.  One  who  practices  a  deceit  with  intent  to  defraud  the  public,  or 
a  particular  class  of  persons,  is  deemed  to  have  intended  to  defraud  every  indi- 
vidual in  that  class  who  is  actually  misled  by  the  deceit. 

1712.  Bestoration  of  thing  wrongfully  acquired. 

Sec.  1712.  One  who  obtains  a  thing  without  the  consent  of  its  owner,  or  by 
a  consent  afterward  rescinded,  or  by  an  unlawful  exaction  which  the  owner 
could  not  at  the  time  prudently  refuse,  must  restore  it  to  the  person  from  whom 
it  was  thus  obtained,  unless  he  has  acquired  a  title  thereto  superior  to  that  of 
such  other  person,  or  unless  the  transaction  was  corrupt  and  unlawful  on  both 
sides. 

and  by  section  1142":  From  code  commis- 
sioners' note. 

The  maker  of  a  promissory  note  who  in- 
duces the  holder  to  surrender  it  so  as  to  pre- 
vent the  commencement  of  an  action  there- 
on is  liable  for  such  deceit,  althou^rh  the 
statute  may  have  run  against  the  note  at 
the  time  the  action  is  brought:  Cockrill  v. 
Han.  05  Cal.  326. 

Action  to  recover  money  paid  by  mistake: 
See  50  Am.  Rep.  139-141.  note. 

Possession  of  real  property  through  mis- 
take, effect  of:  See  2fk  Am.  St  Rep.  38S- 
390,  note. 


"Justice,  rather  than  the  decisions,  has 
been  followed  in  the  text.  The  difficulty 
seems  to  be  that  the  courts  have  established 
one  rule  as  to  the  reclamation  of  money 
paid,  which  is  simply  the  rescission  of  an 
executed  contract,  and  another  as  to  the 
rescission  of  a  promise  to  pay,  which  is  an 
executory  contract*':  From  code  commis- 
sioners' note. 

**  'Unless  he  has  acquired  a  title  thereto 
superior  to  that  of  such  other  person.'  This 
is  intended  to  provide  for  the  exceptions 
created  by  the  title  on  negotiable  documents. 
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1713.  When  demand  necessary. 

Seo.  1713.  The  restoration  required  by  the  last  section  must  be  made  with- 
out demand,  except  where  a  thing  is  obtained  by  mutual  mistake,  in  which  case 
the  party  obtaining  the  thing  is  not  bound  to  return  it  until  he  has  notice  of 
the  mistake. 

1714.  Besponsibility  for  willful  acts,  negligence,  etc. 

Sec.  1714.  Everyone  is  responsible,  not  only  for  the  result  of  his  willful 
acts,  but  also  for  an  injury  occasioned  to  another  by  his  want  of  ordinary  care 
or  skill  in  the  management  of  his  property  or  person,  except  so  far  as  the  latter 
has,  willfully  or  by  want  of  ordinary  care,  brought  the  injury  upon  himself. 
The  extent  of  liability  in  such  cases  is  defined  by  the  title  on  compensatory  re- 
lief. 


Contributory  negligence,  general  prin- 
ciples of  law  of:  See  56  Am.  Dec.  60f>-67S, 
note;  8  Am.  St.  Hep.  813,  814,  849-851, 
note.  On  part  of  person  injured:  See  51 
Am.  Rep.  360-364,  note;  53  Am.  Dec.  387, 
388,  note.  Contributory  negligence  of  plain- 
tiff, when  will  not  bar  a  recovery:  See  30 
Am.  Rep.  190-197,  note.  Contributory  neg- 
ligence as  bar  to  recovery  in  action  for 
personal  injuries:  See  75  Am.  Dec.  388,  S81-, 
note.  Burden  of  proof  in  case  of  contribu- 
tory negligence,  on  whom  rests:  See  SO  Am. 
Rep.  511-515,  note.  Contributory  negli- 
gence in  passing  over  street  known  to  be  out 
of  repair:  See  44  Am.  Rep.  276-279,  note. 

Concurrence  of  negligence  of  third  per- 
son with  defendants:  See  54  Am.  Rep.  135- 
145,  note;  57  Am.  Rep.  488-541,  note;  16 
Am.  St.  Rep.  250-257,  note. 


Intoxication  as  contributory  negli- 
gence: See  25  Am.  St.  Rep.  39-47,  note. 

Collisions  due  to  negligence  of  travel- 
ers on  highway:  See  48  Am.  St.  Rep.  372- 
381,  note. 

Managing  fires,  negligence  in:  See  notes 
30  Am.  St.  Rep.  502-507;  36  Am.  St.  Rep. 
823-827. 

Ohildren,  negligence  in  dealing  with:  See 
49  Am.  St.  Rep.  406-433,  note;  52  Am.  St 
Rep.  44-50,  note;  14  Am.  St.  Rep.  660^96^ 
note. 

Negligence  of  parent  as  bar  to  recoverf 
for  injuries  sustained  by  child:  See  57  Am. 
Rep.  474-479,  note. 

Compensatory  relief:  See  post,  sec  3281 
et  seq. 


1716.  Waste  by  ^ardian,  cotenant,  or  tenant  for  life  or  years. 

Sec.  1715.  If  a  guardian,  tenant  for  life  or  years,  joint  tenant,  or  tenant 
in  common  of  real  property,  commits  waste  thereon,  any  person  aggrieved  by 
the  waste  may  bring  an  action  against  him  therefor,  in  which  action  there  may 
be  judgment  for  treble  damages.  [Commissioners'  Amendment,  approved  Marcli 
16,  1901;  took  effect  July  1,  1901.] 

1716.  Liability  of  person  catting  or  injuring  timber  on  the  lands  of  another,  etc 

Sec.  1716.     Any  person  who  cuts  down  or  carries  off  any  wood  or  underwood, 

tree  or  timber,  or  girdles  or  otherwise  injures  any  tree  or  timber  on  the  land 

of  another  person,  or  on  the  street  or  highway  in  front  of  any  person's  house, 

village  or  city  lot,  or  cultivated  grounds;  or  on  the  commons  or  public  grounds 

of  any  city  or  town,  or  on  the  street  or  highway  in  front  thereof,  without  lawful 

authority,  is  liable  to  the  owner  of  such  land,  or  to  such  city  or  town,  for  treble 

the  amount  of  damages  which  may  be  assessed  therefor,  in  a  civil  action,  in  any 

court  having  jurisdiction.     [Commissioners'  Amendment,  approved  Majph  16, 

1901;  took  effect  July  1,  1901.] 

Statutory  penalties  for  cutting  aud  iajuring  timber:  See  uote,  1  Am.  St.  Bep.  490- 
498. 

1717.  Timber  taken  for  repair  of  a  public  highway. 

Sec.  1717.    ]^othing  in  the  last  section  authorizes  the  recovery  of  more  tlian 
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the  just  value  of  the  timber  taken  from  uncultivated  woodland,  for  the  repair 
of  a  public  highway  or  bridge  upon  the  land,  or  adjoining  it.     [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 
note  to  preceding  section. 
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ARTICLE  I. 

SALE. 
Sec.  1721.    Sale»  what.  Sec.  1722.    Subject  of  sale. 

1721.  Sale,  what. 

Sec.  1721.    Sale  is  a  contract  by  which,  for  a  pecuniary  consideration  called 

a  price,  one  transfers  to  another  an  interest  in  property. 

Condi tioxuil  sale,  distinction  between  and    mortgage:  See  50  Am.  Dec.  195497,  note. 
See  notes  to  sec.  1727. 

1722.  Subject  of  sale. 

Sec.  1722.    The  subject  of  sale  must  be  property,  the  title  to  which  can  he 
immediately  transferred  from  the  seller  to  the  buyer. 

ARTICLE  11. 

AGREEMENTS  FOB   SALE. 

Sec.  1726.  Agreement  for  sale. 

Sec.  1727.  Agreement  to  seU. 

Sec.  1728.  Agreement  to  buy. 

Sec.  1729.  Agreement  to  sell  and  buy. 

Sec.  1730.  What  may  be  the  subject  of  the  contract 

Sec.  1731.  Agreement  to  sell  real  property. 

Sec.  1732.  Form  of  grant.    [Repealed.] 

Sec.  1733.  Usual  common-law  jcoveuants    required  by  such  contracts,  when. 

Sec.  1734.  Form  of  such  coTenauts. 

1726.  Agreement  for  sale. 

Sec.  1726.    An  agreement  for  sale  is  either: 

1.  An  agreement  to  sell; 

2.  An  agreement  to  buy;  or, 

3.  A  mutual  agreement  to  sell  and  buy. 

1727.  Agreement  to  sell. 

Sec.  1727.    An  agreement  to  sell  is  a  contract  by  which  one  engages,  for  a 
price,  to  transfer  to  another  the  title  to  a  certain  thing. 

**The  distinction  between  a  sale  and  an  agreement  to  sell  crop  of  fruit  of  a  ^^^ 

agreement  to  sell  is  this:  that  in  the  former  season   does  not  pass  title:  Blackwood  v. 

the  thing  which  is  the  subject  of  the  con-  Cutting  Packing  Co.,  76  Cal.  212;  9  Am.  o^- 

tract  becomes  the  property  of  the  buyer  as  Rep.  199.    And  the  word  "sold**  used  in  * 

soon  as  the  contract  is  concluded;  in  the  lat-  written  agreement  is  not  conclusire:  BlacK- 

ter  the  property  of  the  thing  remains  in  the  wood  v.  Cutting  Packing  Co..  76  Cal.  212; » 

vendor  until  the  contract  is  executed;  in  the  Am.  St.  Rep.  100.    In  Parke  &  Lacey  Co.  v. 

former  one  sells  to  another,  in  the  latter  White  River  Lumber  Co.,  101  Cal.  37,  ^ 

he  only   promises  to  sell":  Commissioners*  agreement    to    'iease"    personal   prop^^^ 

note.  which  provided  that  upon  prompt  P*^.^?] 

As  an  illustration  of  an  agreement  to  sell,  of  the  sum  to  be  paid  as  rental  the  tit« 

see  the  delivery  of  a  piano  with  an  agree-  should  pass  to  lessees  was  construed  as  a 

ment  to  transfer  the  title  when  the  person  sale  and  not  a  lease.                                 , 

to  whom  it  is  delivered  shall  have  paid  the  That  a  conditional  sale  by  which  ^^  ?' 

consideration  money  by  installments:  Kohler  retains  title  to  the   property,   although  "* 

V.   Hayes,   41   Cal.   455.    See,   also   Sere  v.  parts  with  its  possession,  is  valid,  see  Bod^* 

McGovern,  65  Cal.  244.  Whether  title  passes  ers  v.  Bachmau,  109  Cal.  662;  and  a  d^ 

is  a  Question  of  intention  to  be  collected  livery  of  goods  on  consignment  to  be  9^ 

from  the  whole  contract:  Palmer  v.  How-  for  when  sold  is  a  conditional  sale,  and  a*''*' 

ard,  72  Cal.  293;  1  Am.  St.  Rep.  00.    An  has  a  common-law  right  to  retain  title  v 
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himself;  by  agreement,  nutil  performauce  of 
Bome  valid  couditiou  by  purchaser:  Vermont 
Marble  Co.  t.  Brow.  109  Cal.  236;  50  Am. 
8t.  Rep.  37;  the  question  as  to  whether  a 
sale  is  conditional  is  one  of  intention:  Rod- 
gers  V.  Bachmau,  109  Cal.  552.  As  to  right 
of  seller  to  either  retake  property  or  bring 
action  for  contract  price,  see  Holt  Mfg.  Co. 
T.  Swing,  109  Cal.  352.  That  assignment  of 
contract  of  conditional  sale  does  not  pass 
title  to  property,  see  Dunn  v.  Price,  112  Cal. 
46.  That  ^'consigned"  goods  are  not  sub- 
ject to  lery  or  sale  upon  execution  for  a 
debt  owed  by  consignee,  see  Vermont  Marble 
Oo.  T.  Brow,  109  Cal.  230;  60  Am.  St.  Rep. 


37.  The  word  "sold"  does  not  necessarily 
mean  that  a  conveyance  must  be  made  or 
that  the  title  must  pass:  Eaton  y.  Rlcheri» 
83  Cal.  185.  So,  where  there  was  a  con- 
tract for  the  sale  of  a  farm  for  a  specified 
sum,  and  one-half  of  the  excess  above  that 
sum  for  which  the  farm  can  be  resold,  and 
an  actual  resale  of  the  farm  for  an  advance 
is  alleged  in  the  complaint  in  an  action  to 
recover  one-half  of  the  excess,  such  allega- 
tion is  sufficiently  sustained  by  proof  of  an 
agreement  of  the  vendee  to  resell  the  farm 
for  an  advance,  though  no  money  was  paid 
upon  the  contract  of  resale:  Pettinger  v. 
Fast,  87  Cal.  401. 


1728.  Agreement  to  buy. 

Sec.  1728.  An  agreement  to  buy  is  a  contract  by  which  one  engages  to 
accept  from  another^  and  pay  a  price  for  the  title  to  a  certain  thing. 

1729.  Agreement  to  sell  and  buy. 

Sec.  1729.    An  agreement  to  sell  and  buy  is  a  contract  by  wHich  one  engages 

to  transfer  the  title  to  a  certain  thing  to  another,  who  engages  to  accept  the 

same  from  him  and  to  pay  a  price  therefor. 

Acceptance  on  trial  does  not  pass  the  title:  Halladie  t.  Sutter  St.  R.  R.  Co.,  63 
Cal.  575. 

1730.  What  may  be  the  subject  of  the  contract. 

Sec.  1730.  Any  property  which,  if  in  existence,  might  be  the  subject  of  sale, 
may  be  the  subject  of  an  agreement  for  sale,  whether  in  existence  or  not. 

1731.  Agreement  to  sell  real  property. 

Sec.  1731.  An  agreement  to  sell  real  property  binds  the  seller  to  execute  a 
conyeyance  in  form  suflBcient  to  pass  the  title  to  the  property.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  243;  took  effect  July  1,  1874.] 

Contract  to  giv^  deed:  See  Porter  y. 
Noyes,  11  Am.  Dec.  84,  and  note  thereto; 
and  note  to  Finney  v.  Ashley,  26  Am.  Dec. 
625.  That  the  duty  to  prepare  and  tender 
the  deed  is  upon  the  vendor,  see  Chatfield 
V.  Williamn.  85  Cal.  518.  That  an  agree- 
ment to  sell  land  impliedly  represents  a 
good  title  in  vendor,  see  Eastou  y.  Mont- 
gomery, 00  Cal.  807;  25  Am.  St.  Rep.  128; 
Wilcox  V.  Lattin,  93  Cal.  588.  That  in  ab- 
sence of  proyisious  in  the  memornndiim  to 
the  contrary  the  purchaser  must  provide  the 
abfltrail;  of  title,  see  Easton  v.  Montgomery, 
90  Cal.  »)7;  25  Am.  St.  Rep.  123:  distin- 
guishing Smith  r,  Taylor,  82  Cal.  533,  and 
Boas  y.  Farringtou,  85  Cal.  535. 

What  constitutee  a  i>erfect  title.— The 
title  to  land  is  not  perfect,  within  the  mean- 
ing of  a  contract  for  the  sale  thereof,  unless 
it  bo  free  from  litigation,  palpable  defects, 
and  grave  doubts,  and  consists  of  both  the 
legal  and  ec^uitable  titles,  and  is  fairly  de- 
ducible  of  record:  Turner  y.  McDonald, 
76  Oal.  177;  9  Am.  St.  Rep.  189;  Reynolds 
V.  Borel,  86  Cal.  538;  Sheehy  v.  Miles,  93 
Cal.  288.  That  a  title  is  not  perfect  if  an 
action  is  necessary  for  the  purpose  of  curin)? 
defects  therein,  see  Peckham  y.  Stewart,  97 


Cal.  147.  If  a  contract  stipulates  for  a  title 
satisfactory  to  the  purchaser,  he  is  not 
bound  to  accept  a  title  resting  upon  the 
statute  of  limitations:  Benson  y.  Shotwell, 
87  Cal.  49.  In  general,  he  is  not  required 
to  examine  into  evidence  aliunde  the  record* 
Sheehy -r.  Miles,  93  Cal.  288.  But  the  douht 
must  be  a  reasonable  one,  which  would 
affect  the  vialue  of  the  land  on  a  resale: 
Phillips  V.  Day,  82  Cal.  24. 

A  break  in  record  title  depending  upon  a 
misnomer  is  a  snfflHcut  defect  if  the  vendor 
refuses  to  correct  the  same:  Benson  y.  Shot- 
well,  87  Cal.  49:  nor  is  such  a  defect  cured 
by  a  subsequent  deed  by  the  misnamed 
vendor,  reciting  and  explaining  the  mis- 
nomer: Peckham  v.  Stewart,  97  Cal.  147. 
For  further  examples  of  defects,  see  Rey- 
nolds V.  Borel,  86  Cal.  538;  Turner  v.  Mc- 
Donald, 76  Cal.  177;  9  Am.  St.  Rep.  189; 
Sheehy  v.  Miles,  93  Cal.  288;  Turner  v. 
Reynolds,  81  Cal.  214  (portion  of  the  lot 
dedicated  and  used  as  a  public  street). 
The  opinions  of  learned  counsel  that  the 
title  is  not  safe  do  not  justify  the  vendee 
in  refusing  to  complete  the  purchase,  if  the 
opinions  are  erroneous:  Montgomery  v.  Pacif- 
ic Coast  Land  Bureau,  94  Cal.  284;  28  Am. 
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St.  Rep.  122.  See,  also,  Schroeder  v.  Wit- 
tram,  ee  Cal.  636.  But  where  the  coutract 
provided,  merely,  that  the  title  was  to  be 
examined  aud  accepted  or  rejected  by  the 
purchaser's  attorney,  it  was  held  that  the 
<luestiou  whether  the  title  was  in  fact  a 
marketable  one  was  not  involved,  if  there 
was  no  proof  that  the  rejection  of  the  title 
by  the  attorney  was  not  the  result  of  a 
sufficient  examination  and  an  honest  opinion: 
Allen  V.  Pockwitz.  103  Oal.  86;  42  Am.  St. 
Bep.  99.  A  marketable  title  is  shown  in 
the  heirs  of  a  deceased  person  in  whom  the 
title  was  vested  in  his  lifetime,  where  a 
settlement  of  the  estate  in  the  probate  court 
and  the  final  decree  of  distribution  in  that 
court,  have  served  to  release  the  property 
from  the  condition  to  which  the  estate  of 
•a  deceased  person  was  subject:  Bates  v. 
Howard,  105  Cal.  173.  See,  al«o,  Pneble  v. 
Abrahams.  88  Cal.  245;  Rogers  v.  Borchard, 
82  Cal.  347. 

Ezamination  and  removal  of  defects.— 
That  the  vendor  sufficiently  complies  with 
his  obligation  if  he  is  able  to  give  a  good 
title  at  the  time  when,  by  the  terms  of  the 
<K>ntract  of  sale,  he  is  required  to  make  the 
•conveyance,  see  Eastou  v.  Montgomery,  90 
Cal.  307;  25  Am.  St.  Rep.  123.  If  no  time 
is  fixed  for  examination  of  the  title,  a  rea- 
sonable time  is  implied:  Eastou  v.  Mont- 
gomery, 90  Cal.  307.  If  the  purchaser  as- 
sumes to  make  an  examination  and  point 
out  defects,  the  purchaser  in  an  action  to 
recover  the  deposit  paid  by  him  is  limited 
to  such  defects  as  he  has  pointed  out:  East- 
ou V.  Montgomery,  90  Cal.  307.  In  such  an 
action  the  purchaser  must  allege  and  prove 
that  he  has  performed  all  the  conditions 
on  his  part  to  be  performed,  and  that  the 
vendor  is  in  default  as  to  the  conditions  to 


be  performed  by  him:  Dennis  v.  Str^* 
burger,  89  Cal.  583.  The  action  should  not 
be  brought  .until  the  expiration  of  the  time 
limited  for  curing  defects:  Dennis  v.  Stnss- 
burger,  89  Cal.  583.  For  circumstances  ex- 
cusing vendor's  delay  in  curing  defects  be- 
yond the  time  limited,  see  Andenon  r. 
Strassburger,  92  Cal.  38;  the  vendee  must 
give  notice  of  his  objections  to  the  title,  in 
such  a  case,  and  allow  the  vendor  a  rea- 
sonable time  to  cure  defects:  Anderson  y. 
Strassburger,  92  Cal.  38.  Holder  of  an  op- 
tiou  to  purchase  may  rescind  and  bring 
action  to  recover  his  deposit  at  any  tim^ 
upon  discovery  of  defect  in  title;  he  is  not 
required  to  make  a  tender  and  demand  of 
conveyance:  Burks  v.  Da  vies,  85  Cal.  110; 
20  Am.  St.  Rep.  213. 

Bexnedies  of  vendee  when  title  is  de- 
fective.—These  include  recovery  of  part  pay- 
ment of  the  purchase  price:  Sanders  v.  Lan- 
sing, 79  Cal.  429;  and  interest  thereon  and 
proper  expenses  incurred  in  examining  the 
title  and  preparing  the  necessary  papers, 
and  interest:  Turner  v.  Reynolds,  81  Cal. 
214.  That  the  vendee*s  cause  of  action  for 
defect  of  title  cannot  be  set  up  by  cross- 
complaint  in  vendor's  action  to  recover  pov 
session,  see  Hoffman  v.  Remnant,  72  CaL 
1.  When  the  vendee  is  in  possession,  under 
the  provision  of  the  contract  for  his  taking, 
possession,  he  has  a  choice  of  remedie<«: 
either  to  rescind  the  coutract  auv  restore 
possession,  in  which  case  he  may  recover  hi^ 
deposit;  or  to  retain  possession  and  pay  the 
purchase  money  according  to  the  contract: 
Gates  V.  McLean,  70  Cal.  40,  See,  alw, 
post,  sec.  1691,  Bubd.  2,  note;  Woriey  v. 
Nethercott,  91  Cal.  512;  25  Am.  St.  Rep.  209; 
Rhorer  v.  Bila,  83  Cal.  51. 


1732.  Form  of  grant. 

[Section  1732  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  243;  took  effect  July  1,  1874.] 

1733.  TTsnal  common-law  covenants  required  by  snch  oontractB,  when. 

Sec.  1733.  An  agreement  on  the  part  of  a  seller  of  real  property  to  give  the 
usual  covenants  binds  him  to  insert  in  the  grant  covenants  of  "seisin,"  "qniet 
enjoyment,^'  "further  assurance,*^  "general  warranty,"  and  "against  encum- 
brances.*' 


1734.  Form  of  snch  covenants. 

Sec.  1734.  The  covenants  mentioned  in  the  last  section  must  be  in  substance 
as  follows:  "The  party  of  the  first  part  covenants  with  the  party  of  the  second 
part,  that  the  former  is  now  seised  in  fee  simple  of  the  property  granted;  that 
the  latter  shall  enjoy  the  same  without  any  lawful  disturbance;  that  the  same 
is  free  from  all  encumbrances;  that  the  party  of  the  first  part,  and  all  persons 
acquiring  any  interest  in  the  same  through  or  for  him,  will,  on  demand,  execute 
and  deliver  to  the  party  of  the  second  part,  at  the  expense  of  the  latter,  any 
further  assurance  of  the  same  that  may  be  reasonably  required;  and  that  the    • 
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party  of  the  first  part  will  warrant  to  the  party  of  the  second  part  all  the  said 
property  against  every  person  lawfully  claiming  the  same/* 


"Its  object  is  the  same  as  that  of  sectioa 
1002;  namely,  to  reduce  the  length  of  con- 
Tejances,  and  to  provide  a  plain  and  snN 
llcient  form,  as  is  done  by  the  English  stat- 
utes, 8  &  9  Victoria,  chapter 'll9.  It  is  be- 
IieT<ed  that  the  form  here  given  is  sufficient 
to  coTer  all  the  intricately  worded  stipula- 
tions usually  given  in  such  cases*':  Commis- 
sioners' note. 

An  attachment  not  levied  in  such  a 
manner  as  to  constitute  a  lien  on  the 
land   is   not   an    "encumbrance":  Gates   v. 


McLean,  70  Cal.  42.  The  following 
were  held  encumbrances  in  the  par- 
ticular cases  r  Tax  liens,  though  the  taxes 
were  payable  more  than  four  years  before 
the  date  of  the  agreement:  Lewis  v.  Roth- 
child.  92  Cal.  625;  uupaid  mortgage  and 
pending  suit  for  an  interest  in  the  land: 
Smith  V.  Schiele,  93  Cal.  144;  unpaid  mort- 
gages: Schroeder  v.  Wittram,  06  Cal.  636. 
As  to  duty  of  vendor  to  remove  encum- 
brances, see  Smith  v.  Schiele,  93  Cal.  144; 
Khorer  v.  Bila,  83  Cal.  51. 


'        ARTICLE  III. 

FORM    OP    THE    CONTRACT. 

Sec.  1739.    Contract  for  sale  of  personal  property. 

Sec.  1740.    Contract  to  manufacture. 

Sec.  1741.    Contract  for  sale  of  jeal  property. 

1739.  Contract  for  sale  of  personal  property. 

Sec.  1739.    No  sale  of  personal  property,  or  agreement  to  buy  or  sell  it  for 
a  price  of  two  hundred  dollars  or  more,  is  valid,  unless: 

1.  The  agreement,  or  some  note  or  memorandum  thereof,  be  in  writing,  and 
subscribed  by  the  party  to  be  charged,  or  by  his  agent;  or, 

2.  The  buyer  accepts  and  receives  part  of  the  thing  sold,  or  when  it  consists 
of  a  thing  in  action,  part  of  the  evidences  thereof,  or  some  of  them;  or, 

3.  The  buyer,  at  the  time  of  sale,  pays  a  part  of  the  price.     [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  243;  took  effect  July  1,  1874.] 


Contract  of  sale  when  within  statute 
of  frauds:  See  54  Am.  Kep.  164-170,  note. 

Parson^  property.— "It  wiU  be  obserred 
that  the  phrase  'personal  property'  has  been 
substituted  for  the  words  'goods,  wares,  and 
merchandise'  of  the  English  statute,  and  the 
words  'goods,  chattels,  or  things  in  action' 
of  our  statute:  Stats.  1850,  p.  266,  sec.  13. 
Under  the  English  statute,  and  similar 
American  statutes,  it  fias  been  a  contro- 
verted point  as  to  what  property  came  with- 
in the  meaning  of  the  word^  quoted:  Hill- 
iard  on  Salfis,  464-467;  1  Benjamin  on  Sales, 
68;  Story  on  Sales,  sees.  262,  263.  To  SToid 
the  question,  the  commissioners  substituted 
the  phrase  'personal  property,'  which  is  de- 
fined in  subdiyision  6  of  section  14  of  this 
code":  Statement  by  tHe  commissioners. 

Price  of  the  personalty.— For  a  consider- 
ation of  the  effect  of  the  statute,  where 
several  articles  are  sold  at  one  time,  see  1 
Benjamin  on  Sake,  section  134  et  seq., 
and  notes  in  the  fourth  American  edi- 
tion. If  the  value  is  uncertain  at 
the  time  of  the  contract,  but  sub- 
sequently proves  to  be  more  than  two  hun- 
dred dollars,  the  statute  applies:  See  Brown 
V.  Sanborn,  21  Minn.  402;  Bowman  v.  Conn, 
8  Ind.  58;  Carpenter  v.  Qalloway,  73  Ind. 
41& 

Delivery  and  acceptance,   suflacient  to 


take  verbal  sale  of  goods  out  of  statute  of 
frauds:  See  49  Am.  Dec.  325-340,  note. 

Insufficient  delivery  in  fraudulent  sale: 
See  15  Am.  St.  Rep.  69i,  695,  note. 

Subd.  1.  The  memorandum  in  writ- 
ing: See  note  to  sec.  1624,  ante,  where  the 
requisites  of  the  memorandum  are  consid- 
ered. 

Subd.  2.  Acceptance  and  receipt  of 
part  of  the  thing  sold.— Both  must  concur, 
and  the  words  of  the  tseller  arc  not  sufficient 
to  take  the  case  out  of  the  statute.  Some 
act  of  the  buyer  is  essential  to  acceptance: 
Shindler  v.  Houston,  1  N.  Y.  261;  49  Am. 
Dec.  316;  Kirby  v.  Johnson,  22  Mo.  354. 
Acceptance  may  be  before  receipt:  Cross  v. 
O'Donnell,  44  N.  Y.  661;  4  Am.  Rep.  721; 
Garfield  v.  Paris,  96  U.  S.  506;  Hewes  v. 
Jordan,  39  Md.  472,  484;  17  Am.  Rep.  578. 
Acceptance  and  receipt,  to  make  a  sale  val- 
id within  the  statute,  must  both  be  clearly 
proved:  Dauphing  v.  Red  Poll  etc.  Co.,  123 
Cal.  548.  '*The  words  'accept  and  actually 
receive'  are  understood  to  mean  a  final  and 
absolute  appropriation  by  the  purchaser, 
either  of  the  whole  article  sold  or  of  a  part 
thereof.  So  long  as  the  contract  of  sale  is 
by  its  terms  subject  to  avoidance  by  either 
party,  or  so  long  as  either  party  has  a  claim 
upon  the  goods  as  against  the  other,  no  suf- 
ficient acceptance  has  taken  place,  although 
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the  title  be  passed,  or  mere  possession  of 
the  subject  matter  of  the  sale  be  altered": 
Story  on  Sales,  sec.  276. 

That  the  property,  or  a  part  of  it,  mast 
pass  into  absolute  possession  and  control  of 
vendee,  see  Terney  v.  Doten,  TO  Oal.  399. 

See  the  very  full  consideration  of  this  sub- 
ject by  1  Benjamin  on  Sales,  sec.  138  et 
seq.,  and  by  the  editor  of  the  fourth  Ameri- 
can edition  in  the  notes  thereto. 

Whether  an  acceptance  of  a  sample  will 
satisfy  the  statute  depends  upon  the  inten- 
tion of  the  parties  to  make  such  sample  a 
portion  of  the  thins:  sold;  if  such  sample  is 
a  specimen  merely,  its  delivery  cannot  make 
valid  an  oral  agreement  within  the  statute: 
See  Moore  v.  Love,  57  Miss.  7€5;  Garfield 
v.  Paris,  96  U.  S.  557,  505;  1  Benjamin  on 
Sales,  sec.  141. 

That  acceptance,  as  well  as  receipt  of  a 
part  of  the  goods  is  necessary,  see  Jamison 
V.  Simon,  68  Cal.  17. 

The  mere  transfer  of  the  land  on  which 
the.  personal  property  is  situated  is  not  suffi- 


cient transfer:  Bunting  ▼.  Saltz,  84  CaL  168w 
Subd.  8.  Part  payment.— The  act  of 
part  payment  must  be  something  apart  from 
the  contract  sought  to  be  Talidated  by  it. 
Therefore  payment  by  credit  on  an  existiug 
indebtedness  is  not  sufficient:  Matthiessen 
etc.  Co.  V.  McMahon,  38  N.  J.  L.  536;  Sbiud- 
ler  V.  Honsteo,  1  N.  Y.  264;  49  Am.  Dec. 
316;  Pitney  v.  Glen's  Fall  Ins.  Co.,  65  N.  Y. 
6,  27;  Brown  v.  Wade,  42  Iowa.  W7,  661: 
Cottenll  V.  Stevens,  10  Wis.  442i  The  stat- 
ute of  this  state  requires  the  part  paymeot 
to  be  at  the  time  of  the  sale.  Under  the 
English  statute  it  is  otherwise:  1  BeDJamin 
on  Sales,  sec.  193,  in  note. 

Payment  need  not  be  in  money:  White  ▼. 
Drew,  56  How.  Pr.  53,  57;  1  Benjamiu  on 
Sales,  sec.  194.  But  the  buyer*B  own  note 
is  not  payment:  Krohn  v.  Bantz,  66  lad. 
277;  Hooker  v.  Knab,  26  Wis.  511;  Nichob 
V.  MitcheU,  30  Wis.  329. 

Sale  of  growing:  trees,  whether  within 
statute  of  frauds:  See  17  Am.  Kep.  595-601, 
note. 


1740.  Contract  to  manufacture. 

Sec.  1740.  An  agreement  to  manufacture  a  thing,  from  materials  furnished 
by  the  manufacturer,  or  by  another  person,  is  not  within  the  provisions  of  the 
last  section. 


Contract  to  manufacture  article,  when 
not  within  statute  of  frauds:  See  9  Am. 
Dec.  188-190,  note. 

Ck>ntract  for  sale«  or  for  work  and  la- 
bor.—**The  weight  of  authority  in  this  coun- 
try supports  the  proposition,  that  where 
the  seller  is  to  furnish  materials  and  fash- 
ion them  according  to  specifications  fur- 
nished by  the  purchaser,  or  according  to 
some  model  selected,  and  when,  without  the 
special  contract  entered  into  by  the  parties 
the  thing  furnished  would  never  have  been 
put  in  the  particular  shape  or  condition  in 
which  it  was  furnished,  the  contract  is  es- 


sentially one  for  labor,  and  is  not  within 
the  statute  of  frauds.  Hence,  a  contract  to 
cut,  furnish,  and  deliver  the  stone  work  of 
a  building  according  to  the  plans  and  speci- 
fications of  the  architects,  is  not  a  contract 
within  the  statute  of  frauds,  where  it  ap- 
pears that  if  the  stone  had  been  cut  accord- 
ing to  the  specifications^  and  had  not  been 
used  in  the  construction  of  the  buildiDg.  it 
would  not  have  been  available  for  other 
purposes,  or  have  been  salable  in  the  gen- 
ernl  market:  Flynn  v.  Dougherty,  91  Cal. 
609. 


1741.  Contract  for  sale  of  real  property. 

Sec.  1741.  No  agreement  for  the  sale  of  real  property,  or  of  an  interest 
therein,  is  valid,  unless  the  same,  or  some  note  or  memorandum  thereof,  be  in 
writing,  and  subscribed  by  the  party  to  be  charged,  or  his  agent  thereunto  au- 
thorized, in  writing;  but  this  does  not  abridge  the  power  of  any  court  to  compel 
the  specific  performance  of  any  agreement  for  the  sale  of  real  property  in  case 
of  part  performance  thereof.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  243;  took  effect  July  1,  1874.] 

"Under  sections  8  and  9  of  the  Statutes  of      not  to  carry  the  contract  into  execntion,  it 

will  be  enforced  specifically:  Tohler  ▼.  Fol- 
som.  1  Cal.  207.  And  nothing  can  be  re- 
grarded  as  a  part  performance,  to  take  a 
verbal  contract  for  the  sale  of  laod  oat  of 
the  operation  of  the  statute  which  does  not 
place  the  party  in  a  situation  which  would 
be  a  fraud  upon  him  unless  the  contract  be 
executed:  Arguello  v.  Edinger,  10  Cal.  150; 
and  see  Pomeroy  on  Contracts,  sees.  103. 
104  et  seq.  Entering  into  possession,  ex- 
pending money  in  improTements,  and  part 


1850,  the  agent  might  be  appointed  without 

writing Section    1741    changes    the 

rule,  and  hereafter  the  agent  must  be  au- 
thorized in  writing":  Commissioners* . note. 

Specific  performance  of  contracts  for 
the  sale  of  land. — A  contract  for  the  sale 
of  laud  will  not  be  specifically  enforced  un- 
less it  be  in  writing,  or,  if  oral,  unless  it  be 
partly  performed:  Hoon  v.  Simmons,  1  Cal. 
119;  52  Am.  Dec.  291.  If  it  would  be  a 
fraud  upon  the  party   performing  in  part 
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payment  of  the  parchase  money  constitnte 
a  sufficient  part  performance:  Farley  t. 
Vanghau»  11  Cal.  227.  For  an  example  of 
the  specific  enforcement  of  a  parol  gift  under 
which  the  donee  has  entered  and  made  Im- 
propements,  see  Manly  v.  Howitt,  55  Cal. 
94.    See  like  principles  applied  to  enforcing 


contracts  for  a  lease:  McGarger  v.  Hood,  47 
Cal.  1.38;  Clark  v,  Clark,  49  Cal.  580. 

Contracts  alfeotinfi:  real  estate:  See  17 
Am.  Dec.  58,  69,  note. 

Part  performance,  enforcement  of  con- 
tract: See  32  Am.  Dec.  129-131,  note. 


Artide  I. 
11. 

in. 


CHAPTER  IL 

RIGHTS  AND  OBLIGATIONS   OF  THE  SELLER. 

Rights  and  Duties  Before  Delivery 1748 

Delivery 1763 

Warranty 1763 


ARTICLE  L 


RIGHTS  AND  DUTIES  BEFORE  DELIVERS. 


Sec.  1748.    When  seller  mnst  act  as  depositary. 
Sec.  1740.    When  seller  may  resell. 

1748.  When  seller  must  act  as  depositary. 

See.  1748.  After  personal  property  has  been  sold,  and  nntil  the  delivery  is 
completed,  the  seller  has  the  rights  and  obligations  of  a  depositary  for  hire, 
except  that  he  mnst  keep  the  property,  without  charge,  until  the  buyer  has  had 
a  reasonable  opportunity  to  remove  it. 

1749.  When  seller  may  resell. 

Sec.  1749.  If  a  buyer  of  personal  property  does  not  pay  for  it  according  to 
contract,  and  it  remains  in  the  possession  of  the  seller  after  payment  is  due, 
the  seller  may  rescind  the  sale,  or  may  enforce  his  lien  for  the  price,  in  the  man- 
ner prescribed  by  the  title  on  liens. 

Bescission   of    contract   for  sale    by 

buyer:  See  post,  sees.  1785,  1786. 
Besclssion  of  contracts,  generally:  See 

ante,  sec.  1688  et  seq.    This  section  is  cited 

as  authority  for  the  right  of  the  vendor  in 

possession  to  rescind  upon  nonpayment  of 

the  purchase  money  on  the  day  fixed;  and 

tender  of  a  check  for  the  amount  is  not  pay- 
ment, as  the  seller  had  a  right  to  demand 

money:   Beauchamp  v.  Archer,  58  Cal.  431; 

41  Am.  Rep.  266.    As  to  vendor's  right  to 

sue  for  entire  purchase    price  or  sell    the 

property  and  sue  for  the  difference  in  case 

the    sale    results    in    loss,  see    Lassing    t. 
James,  107  Cal.  ^8. 

If  vendor  delivers  less  quantity  of  goods 
than  he  contracted  to  deliver,  the  vendee  is 
at  liberty  to  refuse  to  accept,  and  if  he  ac- 
cepts a  part,  he  may  return  that  and  refuse 
to  accept  less  than  the  whole;  but  having 
received  and  retained  a  part,  he  cannot  re- 
fuse to  pay  for  the  part  received:  Willam- 
ette Steam  Mills  etc.  Co.  v.  Union  Lumber 
etc.  Co.,   94    Cal.  156;    Guernsey  r.    West 


Coast  Lumber  Co.,  87  Cal.  249.  But  the 
buyer  does  not  lose  his  rights  arising  from 
a  breach  of  warranty  by  accepting  and 
using  a  portion  of  the  goods,  if  it  wa*% 
agreed  at  the  time  of  such  acceptance  thnt 
the  rights  of  the  parties  were  not  to  be  af> 
fected  thereby:  Blackwood  v.  Cutting  Pack- 
ing Co.,  76  Cal.  212;  9  Am.  St.  Rep.  199. 

Under  a  contract  to  sell  goods,  the  pur- 
chase price  of  which  has  been  partly  paid, 
the  purchaser,  who  had  receiv^ed  the  imme- 
diate possession  of  the  goods,  and  had 
agreed  that  if  he  failed  to  pay  the  balance 
of  the  price  on  a  day  certaiij  he  would  re- 
store the  possession  to  the  seller  on  de- 
mand, but  who,  at  the  time  performance 
wns  due,  refused  either  to  pay  or  to  restore 
the  goods,  whereupon  they  were  replevied 
by  the  seller,  cannot  claim  a  remedy  und(  p 
this  section,  nor  recover  the  amount  paid 
on  the  purchase  price:  Rayfield  v.  Van 
Meter,  120  Cal.  416. 

On  sales  payable  partly  in  money,  part- 
ly in  merchandise,  if  the  buyer  does  not 
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exercise  in  a  reasonable  time  his  option  to 
pay  in  articles  be  must  pay  in  money;  and 
if  there  was  no  option,  but  the  specific  arti- 
cles were  agreed  to  be  delivered  as  part  ot 
the  contract  of  sale,  the  value  of  the  articles 


is  the  measure    of   damages:  Cummings  r. 
Dudley,  60  Cal.  383;  44  Am.  Bep.  58. 

I4en8:  See  post,  sec.  2872  et  seq.  To  cre- 
ate a  lieu  it  must  be  a  sale,  not  an  agree- 
ment to  sell:  Gibbs  y.  Rand,  86  GaL  SSL 


AETICLE  XL 

DELIYEBY. 

Sec.  1753.  Delivery  on  demand. 

Sec.  1754.  Delivery,  where  made. 

Sec.  1755.  Expeuse  of  transportation. 

Sec.  1766.  Notice  of  election  as  to  delivery. 

Sec.  1757.  Buyer's  directions  as  to  manner  of  sending  thing  sold. 

Sec.  1758.  Delivery  to  be  within  reasonable  hours. 

1763.  Delivery  on  demand. 

Sec.  1753.  One  who  sells  personal  property,  whether  it  was  in  his  possession 
at  the  time  of  sale  or  not,  must  put  it  into  a  condition  fit  for  delivery,  and 
deliver  it  to  the  buyer  within  a  reasonable  time  after  demand,  unless  he  has  a 
lien  thereon. 


Delivery:  See  eo  Am.  St  Rep.  237,  238^ 
note. 

Performance  generally:  See  ante,  sees. 
1473,  1485  et  eeq. 

The  seller  must  put  the  goods  in  con- 
dition fit  for  deli^'ery:  Gerard  v.  Prouty, 
34  "BfiLvb.  454.  Aud  title  does  not  pass,  in 
the  absence  of  circumstances  showing  a  con- 
trary intention,  till  he  has  done  so:  Black- 
wood y.  Cutting  Packing  Co.,  76  Cal.  212; 
9  Am.  St.  Rep.  190. 


What  is  a  reasonable  time  is  a  questioo 
for  the  court,  th^  facts  being  undisputed: 
Echols  T.  New  Orleans  R.  R.  Co.,  52  Mia 
610;  Greene  y.  Dingley,  24  Me.  131;  2  Benjt- 
min  on  Sales,  891.  With  respect  to  segre- 
gating personalty  so  that  it  may  be  identi- 
fied, and  the  necessity  thereof,  in  order  to 
pass  the  title,  see  McLaughlin  y.  Piatti,  27 
Cal.  451;  Horr  y.  Barker,  8  Cal.  603;  Ct- 
ruthers  y.  McGaryey,  41  Cal.  15.* 

Delivery  sufficient  as  to  third  parsonfl: 
See  sec.  3440,  post. 


1764.  Delivery,  where  made. 

Sec.  1754.  Personal  property  sold  is  deliverable  at  the  place  where  it  is  at 
the  time  of  the  sale  or  agreement  to  sell,  or  if  it  is  not  then  in  existence,  it  is 
deliverable  at  the  place  where  it  is  produced. 


<  Place  of  delivery.— In  the  absence  of  an 
express  or  implied  proyision  to  the  con- 
trary, the  place  where  the  articles  are  at 
the  time  of  the  aKreemeut  is  the  place  of 
delivery:  Smith  y.  Gillett,  50  111.  280;  Rice 
y.  Churchill,  2  Deuio,  145;  Lobdell  y.  Hop- 
kins. 5  Cow.  516;  Goddard  y.  Binney,  115 
Mass.  450;  15  Am.  Rep.  112;  Phelps  y.  Hub- 
bard, 51  Vt.  489;  see,  also,  note  to  Bates 
y.  Bates,  12  Am.  Dec.  573;  Mattiugly  y. 
Roach,  S4  Cal.  207. 

Delivery  to  common  carrier  designated  by 
vendee  constitutes  delivery  to  him:  Gates 


y.  CarQuiuez  Packing  Co.,  78  Cal.  439.  Bnt 
the  carrier  represents  the  yeudee  for  pnr* 
pose  of  receiving,  not  accepting,  the  goods: 
Gates  y.  Carquinez  Packing  Co.,  78  Cal. 
439.  See,  also,  as  to  delivery,  Byrum  t. 
Stockton  Combined  Harvester  etc.  Works, 
91  Cal.  657. 

An  article  not  in  existence  at  the  time  of 
the  contract  must  be  delivered  at  the  place 
where  it  is  produced,  there  being  no  stipa* 
latious  to  the  contrary;  Rice  y.  Churchill,  2 
DeniOf  145. 


1765.  Expense  of  transportation. 

Sec.  1755.  One  who  sells  personal  property  must  bring  it  to  his  own  door, 
or  other  conyenient  place,  for  its  acceptance  by  the  buyer,  but  further  trans- 
portation is  at  the  risk  and  expense  of  the  buyer. 

Buyer's  risk:  See  note.  75  Am.  St  Rep.  77-70. 

■ 
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Title  I,  Chap.  IL]    Eights  and  Obligations  op  the  Seller.    §§  1756-1763 

1753.  Notice  of  election  as  to  delivery. 

Sec.  1756.  When  either  party  to  a  contract  of  sale  has  an  option  as  to  the 
time,  place,  or  manner  of  delivery,  he  must  give  the  other  party  reasonable 
notice  of  his  choice;  and  if  he  does  not  give  such  notice  within  a  reasonable 
time,  his  right  of  option  is  waived. 

1757.  Bayer's  directions  as  to  manner  of  sending  things  sold. 

Sec.  1757.  If  a  seller  agrees  to  send  the  thing  sold  to  the  buyer,  he  must 
follow  the  directions  of  the  latter  as  to  the  manner  of  sending,  or  it  will  be  at 
his  own  risk  during  its  transportation.  If  he  follows  such  directions,  or  if,  in 
the  absence  of  special  directions  he  uses  ordinary  care  in  forwarding  the  thing. 
It  is  at  the  risk  of  the  buyer. 

1758.  Delivery  to  be  within  reasonable  hours. 

Sec.  1758.  The  delivery  of  a  thing  sold  can  be  offered  or  demanded  only 
within  reasonable  hours  of  the  day. 

Delivery  must  be  at  a  reasonable  hour:  See  2  Benjamin  on  Sales,  807;  and  the  note 
to  Bates  t.  Bates,  12  Am.  Dec.  574. 


AETICLE  III. 

WARRANTY. 

43ec.  1763.  Warranty,  what. 

Sec.  1764.  No  implied  warranty  In  mere  contract  of  sale. 

Sec.  1765.  Warranty  of  title  to  personal  property. 

Sec.  1766.  Warranty  on  sale  by  sample. 

•Sec.  1767.  When  seller  knows  that  buyer  relies  on  his  statements,  etc. 

Sec.  1768.  Merchandise  not  in  existence. 

Sec.  17^.  Manufacturer's  warranty  against  latent  defects. 

Sec.  1770.  Thing  bought  for  particular  purpose. 

Sec.  1771.  When  thing  cannot  be  examined  by  buyer. 

Sec.  1772.  Trademarks. 

Sec.  1773.  Other  marks. 

Sec.  1774.  Warranty  on  sale  of  written  instrument. 

Sec.  1775.  Warranty  of  provisions  for  domestic  use. 

Sec.  1776.  Warranty  on  sale  of  goodwill. 

Sec.  1777.  Warranty  upon  judicial  sale. 

Sec.  1778.  Effect  of  general  warranty. 

Sec.  1779.  Express  warranty  in  writing,  when  excludes  other  warranties. 

1763.  Warranty,  what. 

Sec.  1763.     A  warranty  is  an  engagement  by  which  a  seller  assures  to  a  buyer 
the  existence  of  some  fact  affecting  the  transaction,  whether  past,  present,  or 

■ 

future. 

fiepresentations,    when    constitute    a  is  a  warranty:  Polhemus  ▼.  Herman,  45  Cal. 

warranty. — ^That  mere  praise  by  the  seller  573;  Moore  v.  McKinlay,  5  Cal.  471;  McLeu- 

of  his  articles  when  offering  them  for  sale  nan  y.  Ohmen,  75  Oal.  558.    A  contract  to 

does  not  amount  to  a  warranty:    Byrne  v.  sell  and  deliver  "in  good  order"  is  an  ex- 

Janseu,  50  Cal.  624.    No  particular   words,  press  warranty:  Polhemus  ▼.   Herman,   45 

however,  are  necessary  to.  constitute  a  war-  Cal.  573. 

raoty  of  the  character,  condition,  or  quality  The  principles  recognized  in  these  decl- 
t>f  the  goods  sold;  if  the  seller  affirms  a  fact  sions  will  be  found  amply  supported  by  an- 
as to  the  essential  qualities  of  the  articles,  thority  in  2  Benjamin  on  Sales,  4th  Am. 
vpou  which  affirmation  the  buyer  relies,  it  ed.,  sec.  932,  in  note  5  et  seq. 
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§§  1764-1767 


Civil  Code. 


[Div.  Ill,  Part  n^ 


A  writteu  agreement  for  the  sale  of  per- 
soual  property  coutaining  the  terms  and 
conditions  of  a  complete  contract  is  pre- 
sumed to  express  all  the  terms  of  the  agree- 
ment between  the  parties,  and  parol  evidence 


warranty  not    expressed    in  the    coDtract: 
Johnson  t.  Powers,  65  Cal.  170. 

Representations  of  Tender,  when  con- 
strued to  be  warranties:  See  15  Am.  Rep. 
381^386^  note. 

What  defects    amount    to  breach  of 


Is  inadmissible  to  show  the  existence  of  a     warranty:  See  53  Am.  Dec.  173-179,  note. 

1764.  No  implied  warranty  in  mere  contract  of  sale. 

Sec.  1764.    Except  as  prescribed  by  this  article^  a  mere  contract  of  sale  or 
agreement  to  sell  does  not  imply  a  warranty. 


Implied  warranty  that  chattel  is  sound 
and  merchantable:  See  1  Am.  Dec.  84-^, 
note;  6  Am.  Dec.  113-119,  note. 

Sales  of  chattels,  implied  warranty  in: 
See  24  Am.  Rep.  181-183,  note. 

Warranty  of  soundness,  whether  implied 


from  sound  price:  See  43  Am.  Dec.  680, 681, 
note. 

Caveat  emptor,  rule  of,  when  applicable: 
See  90  Am.  Deo.  424-481,  note;  103  Cal.  3a 

Warranty  of  ^genuineness  on  exchange 
of  money:  Sec  1807,  post. 


1765.  Warranty  of  title  to  personal  property. 

Sec.  1765.     One  who  sells  or  agrees  to  sell  personal  property  as  his  own 
thereby  warrants  that  he  has  a  good  and  unencumbered  title  thereto. 


Warranty  of  title.—'This  section  is  a  de- 
parture from  the  American  rule,  but  is  in 
accord  with  the  recent  English  decisions. 
Under  this  section  a  warranty  of  the  title 
is  implied  from  the  sale,  whether  the  goods 
are  in  possession  of  the  vendor  or  of  third 
parties  at  the  time  of  the  sale:  See  note  to 
sec.   1764":  Commissioners'  note. 

Implied  warranty  of  title  from  sale:  See 
Miller  y.  Van  Taseel,  ^  Cal.  4^;  P^lhemus 


v.  Herman,  45  Cal.  573;  Johnson  t.  PowerS) 
65  Cal.  179.  Breach  of  an  express  warnDty 
of  title  does  not  arise  until  the  buyer^s  pos- 
session is  disturbed  by  the  true  owner:  GroES 
▼.  Kierski,  41  Cal.  111.  An  agreemeot  to 
sell  does  not  imply  a  warranty;  no  warranty 
can  be  impUed  except  in  cases  of  sale:  Ha^ 
ley  V.  Gk)lden  State  etc.  Works.  66  Cal.  238. 
Implied  warranty  of  title  on  sale:  See 
62  Am.  Dec.  460-468,  note. 


1766.  Warranty  on  sale  by  sample. 

Sec.  1766.    One  who  sells  or  agrees  to  sell  goods  by  sample  thereby  warrante 

the  bulk  to  be  equal  to  the  sample. 

in  quality  to  the  sample,  and  that  if  they 
are  the  purchaser  may  accept,  them  and 
bring  an  action  for  the  breach  of  warranty,^ 
was  upheld  in  Hughes  t.  Bray,  60  Oal  284. 
See,  also,  note  to  Bradford  t.  Manly,  7 
Am.  Dec.  126;  55  Am.  Dec.  22S,  329.  note. 

Parol  evidence  to  show  sale  by  sample  is 
inadmissible,  where  written  contract  of  sale 
contains  no  reference  to  sale  by  sample: 
Harrison  t.  McCormick,  89  Cal.  327;  23  Am. 
St.  Rep.  460.  As  to  right  of  seller  to  col- 
lect purchase  price  where  goods  are  uot  ap 
to  sample,  see  Vallens  y.  TillmanUi  103  CaL 
187. 


Sales  by  sample.— In  the  statement  of 
the  above  principle  by  Mr.  Benjamin,  2 
Sales,  page  84^,  he  says  that  "in  a  sale  of 
goods  by  sample,  the  yendor  warrants  the 
quality  of  the  bulk  to  be  equal  to  that  of 
the  sample."  And  adds:  'The  rule  is  so 
universally  taken  for  granted  that  it  is 
hardly  necessary  to  give  direct  authority 
for  it."  The  rule  as  laid  down  in  the  above 
quotation  is  doubtless  what  the  codifiers 
meant,  and  not  that  "the  bulk  is  equal  to 
the  sample*';  it  is  the  quality  that  must  be 
the  same.  An  instruction  that  "where  goods 
are  sold  by  sample  the  law  implies  a  war- 
ranty that  the  articles  shall  not  be  inferior 


1767.  When  seller  knows  that  buyer  relies  on  his  statements,  etc. 

Sec.  1767.  One  who  sells  or  agrees  to  sell  personal  property,  knowing  that 
the  buyer  relies  upon  his  advice  or  judgment,  thereby  warrants  to  the  buyer 
that  neither  the  seller  nor  any  agent  employed  by  him  in  the  transaction  knows 
the  existence  of  any  fact  concerning  the  thing  sold  which  would,  to  his  knowl- 
edge, destroy  the  buyer's  inducement  to  buy. 

See  Rosenian    t.  Canovan,    43    Cal.  110,      for  active  concealment  and  artifice  in  reganl 
where  the  vendor  of  wool  was  held  liable      to  damage  to  the  wool  from  rain. 
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1768.  Merchandise  not  in  existence. 

Sec.  1768.  One  who  agrees  to  sell  merchandise  not  then  in  existence  thereby 
warrants  that  it  shall  be  sound  and  merchantable  at  the  place  of  production 
contemplated  by  the  parties,  and  as  nearly  so  at  the  place  of  delivery  as  can  be 
secured  by  reasonable  care. 

An  agreement  to  sell  future  crop  of  fruit      Blackwood  t.  Cuttins:  Packing  Co.,  76  CaL 
carries  an  implied  warranty  as  to  quality:      212;  0  Am.  St.  Rep.  199. 

1769.  Manufacturer's  warranty  against  latent  defects.* 

Sec.  1769.     One  who  sells  or  agrees  to  sell  an  article  of  his  own  manufacture 

thereby  warrants  it  to  be  free  from  any  latent  defect,  not  disclosed  to  the  buyer, 

arising  from  the  process  of  manufacture,  and  also  that  neither  he  nor  his  agent 

in  such  manufacture  has  knowingly  used  improper  materials  therein. 

Implied     warranty     of   manufacturer        As  to  machinery,  see  Hoult  y.  Baldwin, 
that  article  will  answer  the  purpose:  See  24      67  Cal.  610. 
Am.  Bep.  104-114«  note. 

1770.  Thing  bought  for  particular  purpose. 

Sec.  1770.  One  who  manufactures  an  article  under  an  order  for  a  particular 
purpose  warrants  by  the  sale  that  it  is  reasonably  fit  for  that  purpose. 


Warranty  that  article  manufactured 
for  a  particular  purpose  is  reasonably  fit 
for  the  purpose  in  question:  See  2  Benjamin 
on  Sales,  8G5,  and  note  35;  Emerson  t. 
Brigham,  6  Am.  Dec.  115,  and  note;  see 
Hnllidie  v.  Sutter  St.  R,  R.,  63  Cal.  575, 
where  a  contract  to  manufacture  a  cable- 
rope  to  be  delivered  for  trial  was  sought  to 
be  construed  as  a  sale  with  warranty,  for 
breach  of  w^ich  defendant  had  his  remedy. 
Fire-wood  is  not  a  manufactured  article 
within  the  meaninf?  of  the  code:  Correio  v. 
Lynch,  65  Cal.  273. 


Where  property  is  sold  to  be  used  for  a 
particular  purpose,  see,  as  to  evidence  ad- 
missible on  the  question  of  damages,  Woody 
V.  Bennett,  88  Cal.  241;  Hoult  v.  Baldwin, 
67  Cal.  610;  Greenleaf  y.  Stockton  Combined 
Harvester  etc.  Works,  78  Cal.  606;  Fox  v. 
Stockton  Combined  Harvester  etc.  Works, 
83  Cal.  333.  But  the  section  does  not  apply 
when  the  article  is  manufactured  accord- 
ing to  specifications  in  the  contract;  in  such 
case,  in  the  absence  of  an  express  warranty, 
the  purchaser  assumes  the  risk:  Bancroft  T. 
San  Francisco  Tool  Co.,  120  Cal.  228. 


1771.  When  thing  cannot  be  examined  by  buyer. 

Sec.  1771.     One  who  sells  or  agrees  to  sell  merchandise  inaccessible  to  the 

examination  of  the  buyer  thereby  warrants  fhat  it  is  sound  and  merchantable. 

Warranty  of  quality.— The  commission-  Warranty  where  articles  sold  are  at    sea: 

ers  here  cite  Clew  v.  McPherson.  1  Bosw.  Moore  v.  McKinlay,  5  Cal.  471. 

480;  Hamilton  v.  Ganyard,  34  Barb.  204.  „ J^^fT'^^r  of  quality  in  executory  sale, 

^       *  see  86  Am.  Dec.  312-314,  note. 

1772.  Trademarks. 

Sec.  1772.  One  who  sells  or  agrees  to  sell  any  article  to  which  there  is  af- 
fixed or  attached  a  trademark  thereby  warrants  that  mark  to  be  genuine  and 
lawfully  used. 

"From  Stats.  25  &  26  Vict,  c.  88,  sec.  19.      be  dispensed  with  only  by  a  written  refusal 
This  statute  enacts  that  this  warranty  can      to  warrant":  Commissioners'  note. 

1773.  Other  marks. 

Sec.  1773.  One  who  sells  or  agrees  to  sell  any  article  to  which  there  is 
affixed  or  attached  a  statement  or  mark  to  express  the  quantity  or  quality  ther^ 
of,  or  the  place  where  it  was,  in  whole  or  in  part,  produced,  manufactured,  or 
prepared,  thereby  warrants  the  truth  thereof. 

StatB.  25  &  26  Vict.,  c.  88. 
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§§  1774-1779  Civil  Code.  [Div.  Ill,  Part  IV, 

1774.  Warranty  on  sale  of  written  instnunent. 

Sec.  1774.  One  who  sells  or  agrees  tx)  sell  an  instrument  purporting  to  bind 
anyone  to  the  performance  of  an  act  thereby  warrants  that  he  has  no  knowl- 
edge of  any  facts  which  tend  to  prove  it  worthless,  such  as  the  insolvency  of 
any  of  the  parties  thereto,  where  that  is  material,  the  extinction  of  its  obliga- 
ftions,  or  its  invalidity  for  any  cause.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  244;  took  effect  July  1,  1874.] 

That  this  section  cannot  be  taken  adyan-      qniry  as  to  the  facts  constitutiBs:  such  de- 
tnge  of  by  an  indorsee  with  knowledge  of      fense.  see  James  v.  Yaeger,  86  Cal.  ISL 
the  defense  of  payment,  or  who  is  put  on  in- 

1776.  Warranty  of  provisions  for  domestic  use. 

Sec.  1775.     One  who  makes  a  business  of  selling  provisions  for  dx)mestic  use 

warrants  by  a  sale  thereof,  to  one  who  buys  for  actual  consumption,  that  they 

are  sound  and  wholesome. 

ProviBlons  sold  for  domestic  use  are  43  Am.  Dec.  676.    The  warranty  does  not 

warranted  to  be  wholesome:  Van  Bracklin  extend  to  sales  of  provisions  as  merchan- 

V.  Fonda,  12  Johns.  468;  7  Am.  Dec.  339;  dise:  Winsor  v.  Lombard.  18  Pick.  57,  62. 

Moses  T.  Mead,  1  Denio»  386;  Divine  v.  Mc-  There  is  no  warranty  implied  in  a  sale  of 

Cormick,  50  Barb.  116;  Hoover  v.  Peters,  hogs  infected  with  tuberculosis  to  a  butcher: 

18  Mich.  51,  55.    But  they  must  be  sold  for  Warren  v.  Buck,  71  Vt  44;  76  Am.  St  Bep. 

immediate    consumption    in  order  to  carry  754. 
this  warranty:  Moses  v.  Mead,  1  Denio,  378; 

s 

1776.  Warranty  on  sale  of  goodwill. 

Sec.  1776.  One  who  sells  the  goodwill  of  a  business  thereby  warrants  tha* 
he  will  not  endeavor  to  draw  off  any  of  the  customers. 

1777.  Warranty  upon  judicial  sale. 

Sec.  1777.  Upon  a  judicial  sale  the  only  warranty  implied  is  that  the  seller 
docs  not  know  that  the  sale  will  not  pass  a  good  title  to  the  property. 

The  rule  of  caveat  emptor  applies  to  a  or  implied,  at  such  sale:  Henderson  v.  OTe^ 

purchaser  at  a  judicial  sale:  Pope  v.  Ben-  ton,  2  Yerg.  804;  24  Am.  Dec.  492:  Neal  t. 

«ter.  42    Neb.  304;  47  Am.  St.  Rep.  703;  Gillaspy,  56    Ind.  451;    28  Am.    Rep.   37. 

Goodbar  v.  Daniel,  88  Ala.  583;  16  Am.  St.  However,  the  rule  may  be  overcome  by  eri- 

Rep.  76;  Redd  v.  Dyer,  83  Va.  331;  5  Am.  dcnce  that    the  purchaser  was  induced  to 

St.  Rep.  272;  Hammond  v.  Chamber  Bank-  buy  by  the  misrepresentations  of  th*  jndp- 

insr  House,  58  Neb.  445;  76  Am.   St.  Rep.  ment  creditor:  Webster  v.  Ha  worth,  8  Cal. 

106.    There  is  no  warranty  of  title,  express  21;  68  Am.  Dec  287. 

1778.  Effect  of  general  warranty. 

Sec.  1778.  A  general  warranty  does  not  extend  to  defects  inconsistent  there- 
with, of  which  the  buyer  was  then  aware,  or  which  were  then  easily  discernible 
by  him  without  the  exercise  of  peculiar  skill;  but  it  extends  to  all  other 
defects. 

For  a  full    consideration  of    the  various  bin.    See,  as  to  liability  of  vendor  for  in- 

queetions  arising  out  of  warranties  on  the  juries  caused  by  defects  in  a  folding  1^» 

sale  of  chattels,  consult  the   chapter  in   2  Lewis  v.  Terry,   111  Cal.  39;  52  Am.  St. 

Benjamin  on  Sales,  sec.  929,  where  recent  Rep.  146. 
American  decisions  are  collated  by  Mr.  Cor- 

1779.  Express  warranty  in  writing^,  when  excludes  other  warranties. 

Sec.  1779.  The  buyer  may,  by  agreement  in  writing,  waive  any  of  the  war- 
ranties provided  for  in  this  chapter,  except  that  specified  in  section  seventeen 
hundred  and  seventy-five,  and  an  express  warranty  in  writing,  given  by  the 

seller  and  accepted  by  the  buyer,  excludes  all  other  warranties,  express  or  im- 
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plied^  except  that  specified  in  section  seventeen  hundred  and  seventy-five. 
[Commissioners^  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

CHAPTEB  III. 

RIGHTS  AND  OBLIGATIONS  OF  THE  BUYBB. 

Sec.  1784.    Price,  when  to  be  paid. 

Sec  1785.    Right  to  inspect  goods. 

Sec.  1786.    Rights  In   case   of   breach    of  warranty. 

1784.  Price,  when  to  be  paid. 

Sec.  1784.  A  buyer  must  pay  the  price  of  the  thing  sold  on  its  delivery,  and 
must  take  it  away  within  a  reasonable  time  after  the  seller  offers  to  deliver  it. 

Fasnnent  on  delivery.— Payment  of  the  to  payment    may  be  varied    by  agreement, 

price    and    delivery  are  concurrent    condi-  The    commissioners    say  this  with    an  "of 

tions:  Beanchamp  y.  Archer,  58  Cal.  431;  41  coarse." 

Am.  Rep.  266;  and  see  ante,  sec.  1437,  upon  When  seller  must  act  as  bailee:  See 

concurrent   conditions.    The  above  rule  as  ante,  sec.  1748. 

1785.  Riglit  to  inspect  goods. 

Sec.  1785.  On  an  agreement  for  sale  with  warranty,  the  buyer  has  a  right 
to  inspect  the  thing  sold,  at  a  reasonable  time,  before  accepting  it;  and  may 
rescind  the  contract  if  the  seller  ref  asea  to  permit  him  to  do  so. 

Eight  to  inspect  goods:  See,  generally.         Bescission  of  contract  by  seller:  See 

2  Benjamin  on  Sales,  4th  Am.  ed..  sec.  1042,      ^^^'  sec.  1749.  ^     •^        x.    s 

«  DTiijawui  wi*  o<uci>,  -x^u  .oaxi.  c«.,  dcv.  j.vx*,  Bsscission  by  buyer  for  breach  of  war- 
note  25.  ranty:  See  next  section. 

1786.  Bigihts  in  case  of  breach  of  warranty. 

Sec.  1786.  The  breach  of  a  warranty  entitles  the  buyer  to  rescind  an  agree- 
ment for  sale,  bnt  not  an  executed  sale,  unless  the  warranty  was  intended  by 
the  parties  to  operate  as  a  condition. 

Breach  of    warranty  entitling    to  re-  of  the  seller";  and  then  proceeds  to  a  class!- 

scind. — ^Mr.  C!orbin.  the  editor  of  the  last  ficaticn  and  examination  of  the  decisions. 
American  edition  of  Benjamin  on  gales,  sec-         Upon  a  breach    by  the  seller  of    implied 

tion    623,  says:  "It  was  formerly  held    in  warranties,  or  npon  a  breach  by  him  of  an 

England  that  the  bnyer  of    property  war-  "press  warranty  that  the  article  manufac- 

ranted  as  to  quality  could  avoid  the  contract  *«^  ^"^  ^^^  'Zt^'^u  ^"^  "^ k""^  ''°''''  u^  J" 

... -     ♦*u^™— ««*-    -D,,4.  ^/v^A«»  ;ia-  particular  kmd,  the  buyer  has  a  right  to 

for  breach  of  the  ^arranty.  But  modem  de-  '^^^^  ^^^  ^,^'        returning  or  offering  to 

cisions  have  restricted  this  remedy  to  cases  ^^^^^  ^^  ^^.^^^,  H^^,^  ^  Baldwin,  67  Cal. 

where  the  warranty  was  fraudulent;  that  is,  q^q 

where  the  seller  was  aware  of  the  defects  if  the  return  is  delayed  at  the  request  of 
against  which  he  warranted  and  concealed  the  manufacturer,  he  waives  the  right  to 
them.  On  this  subject  the  American  courts  require  prompt  delivery  by  the  purchaser 
have  divided,  a  part  holding  that  there  can  on  discovery  that  it  does  not  do  the  work 
be  no  avoidance  or  rescission  of  the  con-  guaranteed:  Fox  v.  Stockton  Combined  Har- 
tract  for  mere  breach  of  warranty  without  vester  etc.  Works,  83  Cal.  333. 
fraud,  and  the  others  holding  that  the  buyer  Failure  by  vendee  to  exercise  right  to  re- 
is  entitled  to  property  of  the  quality  con-  ject  and  the  use  by  him  of  the  goods 
tracted  for,  and  may  return  it  and  rescind  amounts  to  an  acceptance:  Correio  v. 
the  contract  for  breach  of  warranty,  Lynch,  65  Cal.  273;  and  see  notes  to  sec. 
whether  there  was  fraud  or  not  on  the  part  1740. 
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CHAPTER  IV. 

8ALB  BY  AUCTION. 

Sec.  1792.  Sale  by  auction,  what. 

Sec.  1793.  Sale,  when  complete. 

Sec.  1794.  Withdrawal  of  bid. 

Sec.  1795.  Sale  under  written  conditions. 

Sec.  1796.  Righta  of  buyer  upon  sale  without  reserve. 

Sec.  1797.  By-bidding. 

Sec.  1798.  Auctioneer's    memorandum    of  sale. 

1792.  Sale  by  auction,  what. 

Sec.  1793.    A  sale  by  auction  is  a  sale  by  public  outcry  to  the  highest  bidder 

on  the  spot. 

Auctioneers,  authority  of»  generally:  See  Sales  at  auction  and  loss,  law  appe^ 

sees.  2362,  2303;  see  regulations  in  Pol.  Code,  taining  thereto:  See  96  Am.  Dec  261-272^ 

sec.   3284    et    seq.,    respecting   auctioneers'  note, 
bonds,  license,  etc. 

1793.  Sale,  when  complete. 

Sec.  1793.  A  sale  by  auction  is  complete  when  the  auctioneer  publicly  an- 
nounces, by  the  fall  of  his  hammer,  or  in  any  other  customary  manner,  that 
the  thing  is  sold. 

Sale    complete    when    hammer    falls:  Jackson  t.  Warren^  82  HI.  331.    But   see 
Pike  V.  Halch,  38  Me.  302;  61  Am.  Dec.  248. 

1794.  Withdrawal  of  bid. 

Sec.  1794.    Until  the  announcement  mentioned  in  the  last  section  has  been 

made,  any  bidder  may  withdraw  his  bid^  if  he  does  so  in  a  manner  reasonably 

sufficient  to  bring  it  to  the  notice  of  the  auctioneer. 

Withdrawing  bid:  See  Bateman  on  Auc-  Eq.  159;  Fisher  v.  Seltzer,  23  Pa.  St  308; 

tions,  sec.  30;  and  the  right  to  withdraw  62  Am.  Dec.  335,  in  which  last  it  was  thos 

the  bid  before  the  fall  of  the  hammer  is  decided,     notwithstanding     the    auctioneer 

maintained  by  Downing  v.  Brown,  Hardin,  stated  it  to  be  one  of  the  terms  of  the  sale 

181;  Grotenmeyer  y.  Achtermeyer,  11  Bush,  that  no  bid  should  be  withdrawn. 
222;  National  Bank  v.  Sprague,  20  N.  J. 

1795.  Sale  under  written  conditions. 

Sec.  1795.  When  a  sale  by  auction  is  made  upon  written  or  printed  condi- 
tions, such  conditions  cannot  be  modified  by  any  oral  declaration  of  the  auc- 
tioneer, except  so  far  as  they  are  for  his  own  benefit. 

Written  conditions  not  alterable  ver-  y.  MitcheU,  2  Desaus.  820.  "Men  cannot  tell 
bally  by  auctioneer:  Layton  v.  Hennen,  8  what  contracts  they  enter  into  if  the  writ- 
La.  Ann.  1;  Wright  v.  Deklyne,  Pet.  C.  C.  ten  conditions  of  sale  are  to  be  controlled 
199;  Rodman  v.  Zilley,  1  N.  J.  Eq.  320;  by  the  babble  of  the  auction-room":  Jooes 
Rankin  v.  Matthews,  7  Ired.  286;    Cannon  ▼.  Edney,  3  Camp.  285. 

1796.  Bights  of  buyer  upon  sale  without  reserve. 

See.  1796.  If,  at  a  sale  by  auction,  the  auctioneer,  having  authority  to  do  so, 
publicly  announces  that  the  sale  will  be  without  reserve,  or  makes  any  an- 
nouncement equivalent  thereto,  the  highest  bidder  in  good  faith  has  an  abso- 
lute right  to  the  completion  of  the  sale  to  him;  and,  upon  such  a  Bale,  bids  by  the 
seller,  or  any  agent  for  him,  are  void. 
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Exchange. 


§§  1797-1804 


Same  principle  is  laid  down  in  Bateman 
on  Anctiona,  sec.  139,  and  1  Benjamin  on 
Sales,  4th  Am.  ed.,  sec.  721.  Where  the 
auctioneer  announces  a  sale  "without  re- 
serve/'  without  authority  so  to  do,  he  is 


liable  on  his  bond:  Warlow  v.  Harrison,  29 
L.  J.  Q.  B.  14,  16. 

Bidders,  who  are  responsible  and  how 
to  enforce  their  rights:  See  50  Am.  St.  Rep. 
489-497,  note. 


1797.  By-biddingr. 

Sec.  1797.    The  employment  by  a  seller  of  any  person  to  bid  at  a  sale  by 

auction,  without  the  knowledge  of  the  buyer,  without  an  intention  on  the  part 

of  such  bidder  to  buy,  and  on  the  part  of  the  seller  to  enforce  his  bid^  is  a  fraud 

upon  the  buyer,  which  entitles  him  to  rescind  his  purchase. 

By-bidding  avoids  sale.— Puffins  at  an  1  Am.  Dec.  407;  and  this  although  the 
auction  sale  entitles  the  buj-er  to  an  avoid- 
ance thereof:  Veavie  v.  Williams,  8  How. 
134,  153;  National  Bank  v.  Sprague;  20  N. 
J.  Eq.  159;  Yerkes  v.  Wilson,  81  Pa.  St.  9. 
17;  Curtis  v.  Aspinwall,  114  Mass.  187,  191; 
19  Am.  Rep.  332;  Moncrief  y.  Goldsborough, 


owner  did  not  instigate  the  by-bidding,  if 
he  retains  the  fruits  thereof:  Veazie  y. 
Williams,  8  How.  134. 

Agreement  to  stifle  bidding:  See  2  Am. 
Dec.  138,  139,  note. 


1798.  Auctioneer's  memorandum  of  sale. 

Sec.  1798.  When  property  is  sold  by  auction,  an  entry  made  by  the  auctioneer 
in  his  sale-book,  at  the  time  of  the  sale,  specifying  the  name  of  the  person 
for  whom  he  sells,  the  thing  sold,  the  price,  the  terms  of  sale,  and  the  name 
of  the  buyer,  binds  both  the  parties  in  the  same  manner  as  if  made  by  them- 
selves. [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  244; 
took  effect  Jnly  1,  1874.] 


Avctioneer  agent  to  make  memoran- 
dum: See  ante,  sec.  1624,  and  note.  See, 
also,  npon  how  and  by  whom  the  memoran- 
dum should  be  signed  at  auction  sales  so 
as  to  take  the  case  oyt  ot  the  statute  of 
frands,  the  note  to  13  Am.  Dec.  398,  and 
1  Benjamin  on  Sales,  4th  Am.  ed.,  sec.  269, 
in  note. 

An  auctioneer  is  the  agent  of  both  par- 
ties, and  the  memorandum  made  by  him 
binds  both:  Davis  t.  Robertson,  1  Mill,  71; 
12  Am.  Dec.  61);  Meadows  y.  Meadows,  3 


McCord,  458;  15  Am.  Dec.  645;  Dawson  v. 
Miller,  20  Tex.  171;  70  Am.  Dec.  380.  An 
entry  by  him,  or  by  his  clerk  under  his  di- 
rection, in  his  sale-book  at  the  time  of  sale, 
containing  a  description  of  the  property 
sold,  the  names  of  the  seller'  and  purchaser, 
and  the  price  and  terms  of  -the  sale,  is  a 
sufficient  memorandum  within  the  meaning 
of  the  statute  of  frauds:  Doty  v.  Wilder,  15 
111.  407;  60  Am.  Dec.  756;  Thomas  v.  Kerr, 
3  Bush,  619;  96  Am.  Dec.  262;  Singstack  v. 
Harding,  4  Har.  &  J.  186;  7  Am.  Dec.  669. 


TITLE  II. 

EXCHANGE. 

8ec.  1804.  Exchange,  what. 

Sec.  1806.  Form  of  contract. 

Sec  1806.  Parties  hnye  rights  and  obligations  of  sellers  and  bayers. 

Sec.  1807.  Warranty  of  money. 

1804.  Ezc&angei  wliat. 

Sec.  1804.  Exchange  is  a  contract  by  which  the  parties  mutually  give,  or 
agree  to  give,  one  thing  for  another,  neither  thing,  or  both  things,  being  money 
only. 

'Exehjeoige  of  lands. — ^An  attempted  ex-  convey  to  the  other,  and  where  neither  gave 
change  of  land  is  a  nullity  where  neither  nor  received  possession:  Bizby  v.  Bent,  59 
party  had  a  proprietary  title  which  he  could      Cal.  522. 
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§§  1805-1818  Civil  Code.  [Div.  Ill,  Part  IV, 

1806.  Form  of  oontraot. 

Sec.  1805.  The  proviBions  of  seetion  seventeen  hundred  and  thirty-nine  ap- 
ply to  all  exchanges  in  which  the  valne  of  the  thing  to  be  given  by  either 
party  is  two  hundred  dollars  or  more. 

1806.  Parties  have  rights  and  obligations  of  sellers  and  buyers. 

Sec.  1806.    The  provisions  of  the  title  on  sale  apply  to  exchanges.    Each 

party  has  the  rights  and  obligations  of  a  seller  as  to  the  thing  which  he  givee^ 

and  of  a  buyer  as  to  that  which  he  t^es. 

Exchange  of  lands.— Under   a   contract  the  parcel  received,  and  holds  the  legal  title 

for  exchange  of   lands,  therefore,,  followed  retained  in  the  parcel  delivered  in  tniBt,  as 

by  exchange  of    possession,  «ich  party  be-  vendor:  Gilbert  v.  Sleeper,  71  CaL  290,  293. 
comes  the  vendee  and  equitable    owner  of 

1807.  Warranty  of  money. 

Sec.  1807.  On  an  exchange  of  money,  each  party  thereby  warrants  the  genu- 
ineness of  the  money  given  by  him. 


TITLE   III. 

DEPOSIT. 

Chapter  I.    Deposit  in  General 1815 

II.    Deposit  for  Keeping 1833 

ni.    Deposit  for  Exchange 1878 

CHAPTER  L 

DEPOSIT   IN  QBNBRAL. 

Article  I.    Nature  and  Creation  of  Deposit 1813 

II.    Obligations  of  the  Depositary , 1822 

AETICLE  I. 

NATURE  AND  CREATION  OF  DEPOSIT. 

Sec.  1813.  BepoBit»  kinds  of. 

Sec.  1814.  Voluntary  deposit,  how  made. 

Sec.  1815.  Involuntary  deposit,  how  made. 

Sec.  1816.  Same. 

Sec.  1817.  Deposit  for  keeping,  what. 

Sec.  1818.  Deposit  for  exchange,  what. 

1813.  Deposit,  kinds  of. 

Sec.  1813.    A  deposit'  may  be  voluntary  or  involuntary;  and  for  safekeeping 
or  for  exchange. 

Deposit  for  keeping:  Sec.  1833,  post,  et  Loan  for  nse:  Sec.  1884  et  seq.;  loan  for 

Beq.  exchange:  Sec.  1902;    loan  of  money:  See. 

Gratuitous  deposit,  and  incidents:  Sec.  1912. 

1844,  post,  et  seq.  Hiring:  See  sec.  1925,  post,  et  seq. 

Deposit  for  hire:  Sec.  1851,  post,  et  seq.  Innkeepers:  Sec.  1859,  post,  et  seq. 

Deposit  for  exchange:  Sec.  1858,  post.  Common  carriers:  Sec.  2085  et  seq. 
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Pledge:  Sec.  2d86,  post,  et  leq.  tion  by  bailor  against  bailee  for  conyersion. 

Actions  by  bailor  and  bailee.— Trover  whether    trover,    assumpsit,    or    case,    see 

by  bailor:  See  note    to  Hostler  v.  Skull,  1  Lockwood  v.  Ball,  13  Am.  Dec.  539;  trover 

Am.  Dec.  587;  trespass  by  bailor:  See  note  and    trespass  by  bailee:  See  notes  to  cases 

to  Orser  v.  Storms,  18  Am.  Dec.  557;  and  supra,  in  1  Am.  Dec.  587,  and  18  Am.  Dec. 

with  respect  to  the  election  of  form  Of  ac-  550. 

1814.  Yoliintary  deposit,  liow  made. 

Sec.  1814.  A  voluntary  deposit  is  made  by  one  giving  to  another,  with  his 
consent^  the  possession  of  personal  property  to  keep  for  the  benefit  of  the  for- 
mer, or  of  a  third  party.  The  person  giving  is  called  the  depositor,  and  the 
person  receiving  the  depositary. 

Finder   of  lost  article:  See   sec.    1864,  Evidence  of  deposit.— A  receipt   is  evi- 

post,  et  seq.  dence  of  deposit  of  money  for  safekeeping; 

Obligations  of  the  depositary:  See  s^c.  it  may  be  shown  by  parol  proof  that  the 

1822  et  seq. ;  and  for  rights  and  liabilities  money  was  received  as  a  deposit  and  not  as 

of  various  classes  of  bailees,  see  the  refer-  a  payment:  Northrop  v.  Knott,  114  Cal.  612^ 
ences  in  note  to  last  section. 

1816.  Inyolimtary  deposit,  how  made. 

Sec.  1815.    An  involuntary  deposit  is  made: 

1.  By  the  accidental  leaving  or  placing  of  personal  property  in  the  posses- 
sion of  any  person^  without  negligence  on  the  part  of  its  owner;  or, 

2.  In  cases  of  fire,  shipwreck,  inundation,  insurrection,  riot^  or  like  extraor- 
dinary emergenciesy  by  the  owner  of  personal  property  committing  it,  out  of 
necessity,  to  the  care  of  any  person. 

Involuntary  deposit.— This  section  was  is  commented  npon  in  Schonler  on  Bailments^ 

cited  in  Greiner  v.  Greiuer,  58  Cal.  115, 122,  29;  Story  on  Bailments,  sec.  45. 

to  charge  the  husband  as  involuntary  de-  Involnntary  deposit  is  gratuitoiLs:  See 

poaitee  for  his  wife  of  notes  and  mortgages  sec.  1845.  post, 

redeemed  by  him'  with  her  money.  Degree  of  care  requisite:  See  post,  sec. 

Subd.  2.    Involuntary  deposit  in  cases  1846. 

of  emergency  must  be  accepted:  See  next  Duties  of  depositary,  when  cease:  See 

section.  post,  sec.  1847. 

This  "necessary"  deposit  of   the  civilians 

1816.  Same. 

Sec.  1816.  The  person  with  whom  a  thing  is  deposited  in  the  manner  de- 
scribed in  the  last  seotion  is  bound  to  take  charge  of  it  if  able  to  do  so. 

1817.  Deposit  for  safekeeping,  what. 

Sec.  1817.    A  deposit  for  keeping  is  one  in  which  the  depositary  is  bound  to, 
return  the  identical  thing  deposited. 

Deposit  for  keeping:  See  post,  sec.  1833  d6-74.    If  not  guilty  of  gross  negligence,  the 

et  seq.  depositary  is  not  reepouBible  for  any  acci- 

The  code  commissioners  say:  "The  deposit  dent  which  occurs,  for  his  agreement  is  to 

of  the  text  is  a  'special  deposit/  treated  and  keep  the  bailment,  and  not  to  keep  it  safely: 

illustrated  at  length:  Edwards  on  Bailments,  Story  on  Contracts,  731,  sec.  691." 

1818.  Beposit  for  exchange,  what. 

Sec.  1818.  A  deposit  for  exchange  is  one  in  which  the  depositary  is  only 
bound  to  return  a  thing  corresponding  in  kind  to  that  which  is  deposited. 

Deposit   for  exchange  transfers   title:  which  mingles  with  other  moneys  there  kept 

Sec.  1878,  post.  becomes  a  debt  to  be  recovered  with  inter- 

The  note  appended  to  section  1818  by  the  est:  See  Edwards    on   Bailments,    66;    see, 

commissioners  declares  the  same  thing:  "The  also,  sec.  1878,  and  note,  post." 

deposit  of  the  text  is  in  the  nature  of  a  Loan  for  exchange:  S^e  post,  sec.  1902 

general  deposit,  and  creates  a  debt  rather  et  seq. 
than  a  bailment.    Money  deposited  in  a  bank 
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Civil  Code. 


[Div.  n^  Part  IV, 


Sec.  1822. 
Sec.  1823. 
Sec.  1824. 
Sec.  1825. 
Sec.  182C. 
Sec.  1827. 


AHTICLE  11. 

OBLIGATIONS    OP   THE    DEPOSITARY. 

Depositary  must  deliver  on  demand. 

No  obligation  to  deliver  without  demand. 

Place  of  delivery. 

Notice  to  owner  of  adverse  claim. 

Notice  to  owner  of  thing  wrongfully  detained. 

Delivery  of  thing  owned  jointly,   etc. 


1822.  Depositary  mnst  deliver  on  demand. 

Sec.  1822.  A  depositary  must  deliver  the  thing  to  the  person  for  whose 
benefit  it  was  deposited,  on  demand,  whether  the  deposit  was  made  for  a  specified 
time  or  not,  unless  he  has  a  lien  upon  the  thing  deposited,  or  has  been  for- 
bidden or  prevented  from  doing  so  by  the  real  owner  thereof,  or  by  the  act 
of  the  law;  and  has  given  the  notice  required  by  section  eighteen  hundred  and 
twentv-five. 

Paige,  365,  376.  But  where  the  depositor 
has  no  title,  and  the  real  owner  'a  entitled 
to  and  demands  possession,  the  depositary 
may  deliver  to  him:  Western  Transp.  Co.  t. 
Barber,  56  ::.  Y.  544;  Kelly  v.  Patchell,  5 
W.  Va.  585;  and  see  Story  on  Bailments, 
see.  102.  The  jus  tertii  may  be  relied  upon 
by  the  bailee  where  his  bailor's  possession 
was  fraudulently  obtained:  Hayden  t. 
Davis,  9  Cal.  573.  With  respect  to  the 
bailee's  right  to  set  up  title  in  a  third  pe^ 
son  in  defense  to  the  bailor's  action,  see  note 
to  Hostler  v.  Skull,  1  Am.  Dec.  582. 

Evidence  of  nondelivery.— A  receipt 
having  been  given  as  evidence  of  a  liability 
for  money  deposited,  its  possession  by  the 
administrator  of  the  bailor  is  evidence  of  its 
nonpayment.  A  declaration  of  the  deposit- 
ary that  he  could  explain  what  became  of 
the  money  cannot  avail,  where  no  defense 
was  pleaded  by  way  of  relieving  him  of  his 
liability:  Northrop  v.  Knott,  114  Cal.  612. 

Depositary's  lien:  Consult  section  3061 
for  a  general  lien  upon  personalty  depend- 
ent on  possession,  arising  from  service  done 
to  owner  in  respect  thereto;  see,  also,  in 
note  to  section  1824,  depositary  has  no  lien 
for  debt  not  arising  out  of  the  deposit;  see, 
also,  section  1833,  in  note,  lien  for  expenses 
incurred.  See  Lehman  v.  Schmidt.  87  CaL 
15. 

Notice   of    adverse    proceedings:  Sec 

lo^5. 

Iiien  of  innkeepers:  See  sec.  1861  et  seq. 


Depositary  must  restore  the  identical 
thing  deposited  on  demand:  Story  on  Bail- 
ments, sec.  9C.  But  in  case  of  a  special  de- 
posit of  gold  coin,  where  it  was  agreed  that 
the  depositary  should  pay  interest,  the  spe- 
cial deposit  is  turned  to  an  open  account: 
Hathaway  v.  Brady,  26  Cal.  581;  Howard 
V.  Roeben.  33  Cal.  399.  If  it  be  injured  or 
lost  by  the  depositary's  gross  negligence  he 
is  responsible  therefor:  Id.  Ordinary  dili- 
gence, at  least,  is  required  of  a  depositary 
for  hire  for  the  preservation  of  the  thing 
deposited:  Sec.  18fi2,  post. 

Depositary  is  not  bound  to  restore  without 
demand:  Sec.  1S23.  But  whether  demand 
is  necessary  to  start  the  running  of  interest 
where  the  depositary  has  disclaimed  his  re- 
lation with  the  depositor,  see  Dickinson  v. 
Owen,  11  Cal.  71.  See  Rankin  v.  Sisters  of 
Mercy,  82  Cal.  88;  Wetherly  v.  Straus,  93 
Cal.  283;  Daggett  v.  Gray,  110  Cal.  169. 

Demand  for  delivery  of  specific  article, 
when  essential:  See  46  Am.  Rep.  307-309, 
note. 

To  whom  restitution  to  be  made.— As  a 
general  rule,  the  depositary  must,  on  de- 
mand, return  the  thing  deposited  to  the 
person  for  whom  the  deposit  was  made,  or 
to  his  agent:  Bates  v.  Stanton,  1  Duer,  79; 
Story  on  Bailments,  sec.  102.  And  provision 
is  made  in  section  1826  for  the  protection 
of  the  depositary  who  delivers  to  the  de- 
positor after  claims  of  alleged  true  owners. 

Ordinarily,  the  depositary  cannot  deny  his 
depositor's    title:  Marvin    v.    Ell  wood,    11 


1823.  No  obligation  to  deliver  without  demand. 

Sec.  1823.    A  depositary  is  not  bound  to  delirer  a  thing  deposited  without 

demand,  even  where  the  deposit  is  made  for  a  specified  time. 

See  note  to  sec.  1822,  supra.    If  there  has      action  lies  without   a  demand  and  refusal: 
been  a  wrongful  conversion  by  the  bailee,  an      McLain  v.  Hufifman,  30  Ark.  428* 
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1884.  Place  of  delivery. 

Sec.  1824.    A  depositary  must  deliver  the  thing  deposited  at  his  residence  op 
place  of  business,  as  may  be  most  convenient  for  him. 
Delivery  in  sales:  See  sec.  1753  et  seq. 

1825.  Notice  to  owner  of  adverse  claim. 

Sec.  1825.    A  depositary  must  give  prompt  notice  to  the  person  for  whose 

benefit  the  deposit  was  made,  of  any  proceedings  taken  adversely  to  his  interest 

in  the  thing  deposited,  which  may  tend  to  excuse  the  depositary  from  delivering 

the  thing  to  hijn. 

Adverse  dalm:  Scranton  y.  Farmers'  etc.     ^hom  the  deposit  was  made  continues:  Sec 
Bank,  24  N.  Y.  424.    Unless  the  notice  be      1S22,  supra. 
giren,  the  duty  to  return  to  the  person  for 

1826.  Notice  to  owner  of  thing  wrongfnlly  detained. 

Sec.  1826.  A  depositary  who  believes  that  a  thing  deposited  with  him  is 
wrongfully  detained  from  its  true  owner  may  give  him  notice  of  the  deposit;  and 
if  within  a  reasonable  time  afterward  he  does  not  claim  it,  and  sufficiently  es- 
tablish his  right  thereto,  and  in'demnify  the  depositary  against  the  claim  of  the 
depositor,  the  depositary  is  exonerated  from  liability  to  the  person  to  whom 
he  gave  the  notice,  upon  returning  the  thing  to  the  depositor,  or  assuming,  in 
good  faith,  a  new  obligation  changing  his  position  in  respect  to  the  thing,  to 
his  prejudice. 

1827.  Delivery  of  thing  owned  jointly,  etc. 

Sec.  1827.    If  a  thing  deposited  is  owned  jointly  or  in  common  by  persons 

who  cannot  agree  upon  the  manner  of  its  delivery,  the  depositary  may  deliver 

to  each  his  proper  share  thereof,  if  it  can  be  done  without  injury  to  the  thing. 

"This  provision  is  new,  and  intended  to  redelivered  on  the  joint  demand  of  the  per- 
obviate    a    difficulty  which    may  sometimes  sons  making  the  deposit/  and  in  Story  on 
arise.    It  in  fact  changes  the  rule  set  forth  Bailments,    sees.    114-117;    Jones  on  Bail- 
in  Edwards  on  Bailments,  85,  that  'chattels  ments,  51":  Code  commissioners'  note, 
deposited  by  several  joint  owners  must  be 
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Sec.  1837.  Sale  of  thing  in  danger  of  perishing. 

Sec.  1838.  Injury  to,  or  loss  of  thing  deposited. 

Sec.  1839.  Service  rendered  by  depositary. 

Sec.  1840.  Extent  of  his  liability  for  negligence. 

1833.  Depositor  must  indemnify  depositary. 

Sec.  1833.    A  depositor  must  indemnify  the  depositary: 

1.  For  all  damage  caused  to  him  by  the  defects  or  vices  of  the  thing  deposited; 
and; 

2.  For  all  expenses  necessarily  incurred  by  him  about  the  thing,  other  than 

such  as  are  involved  in  the  nature  of  the  undertaking. 

Liability  of  depositor  to  depoBitaxy.—  him.  He  is  to  indemnify  the  depositary  for 
"The  depositary  is  generally  entitled  to  be  the  losses  which  the  thing  deposited  may 
reimbnrsed  all  the  necessary  expenses  to  have  occasioned  him.'  The  Roman  law  in- 
which  he  has  been  subjected  for  the  preser-  flicts  a  double  •  compensation  for  miscon- 
yation  of  the  deposit.  And  by  the  Roman  duct  of  the  bailee,  on  the  ground  that  pab* 
and  French  law  he  is  entitled  to  a  lien  for  lie  policy  requires  this  perfidy  to  be  so  pan- 
all  such  expenses  upon  the  deposit,  and  in-  ished  as  to  suppress  temptation  to  do  wtohk. 
demnity  for  all  losses  occasioned  thereby:  Our  law  only  exacts  ample  compensation 
Ayliffe's  Pandects,  b.  4,  tit.  17,  pp.  621,  522;  for  actual  injury  and  loss:  Story  on  Bail- 
1  Domat,  b.  1,  tit.  7,  sees.  2,  3,  arts.  1-3,  ments,  sec.  83;  but  punishes  a  conversioD  as 
14;  Pothier  Traite  de, Depot.,  n.  59,  69,  74;  a  larceny:  See  Pen.  Code,  sec.  486":  Corn- 
La.    Code,  arts.  2927-2931;  Erskine's  Insti-  missioners'  note. 

tutes,  b.  3,  tit.  1,  sec.  28;  1  Domat,  b.  1,  Whether  the  depositary  would  be  conaid- 

tit.  16,  sec.   1,  art.  4.    Code  of  Louisiana,  ored  to  haye  a  lien  for  reimbursement  or 

article  2931,  is    as    follows:  'He  who    has  indemnity  under  this  section,  compare  aecs. 

made  a  deposit  Is  bound  to  reimburse  the  1839,  3061 ;  and  Story  on  Bailments,  sec  121. 

depositary  the  money  he  has  advanced  for  Lender's  liability  for  defects  of  artides 

the  safekeeping  of  the  thing,   and  to  in-  borroVed:  See  sec.  1894. 
demnify  him  for  all  that  the  deposit  has  cost 

1834.  Obligation  of  depositary  of  animals. 

Sec.  1834.    A  depositary  of  living  animals  must  provide  them  with  suitable 
food  and  shelter^  and  treat  them  kindly. 
Lien  of  keepers  of  livestock:  See  post,  sec.  3051. 

1836.  Obligations  as  to  use  of  thing  deposited. 

Sec.  1835.  A  depositary  may  not  use  the  thing  deposited^  or  permit  it  to  be 
used^  for  any  purpose,  without  the  consent  of  the  depositor.  He  may  not^  if 
it  is  purposely  fastened  by  the  depositor,  open  it  without  the  consent  of  the 
latter,  except  in  case  of  necessity. 

See  next  section.  Hiring:  See  post,  sec.  1925  et  aeg. 

# 

1836.  Liability  for  damage  arising  from  wrongffol  use. 

Sec.  1836.    A  depositary  is  liable  for  any  damage  happening  to  the  thing 

deposited,  during  his  wrongful  use  thereof,  unless  such  damage  must  inevitably 

have  happened  though  the  property  had  not  been  thus  used. 

See  the  subject  of  user  of  deposit  by  the  depositary  considered  fully  in  Story  on 
Bailments,  aecs.  80-92. 

1837.  Sale  of  thing  in  danger  of  perishing. 

Sec.  1837.  If  a  thing  deposited  is  in  actual  danger  of  perishing  before  in- 
structions can  be  obtained  from  the  depositor,  the  depositary  may  sell  it  for  the 
best  price  obtainable,  and  retain  the. proceeds  as  a  deposit,  giving  immediate 
notice  of  his  proceedings  to  the  depositor. 

See  Story  on  Bailments,  sec.  67;  Pothier  Traite  de  Droit,  n.  42-44. 
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1838.  Injury  to  or  loss  of  tiling  deposited. 

Sec.  1838.  If  a  thing  is  loet  or  injured  during  its  deposit,  and  the  depos- 
itary refuses  to  infonn  the  depositor  of  the  circumstances  under  which  the  loss 
or  injury  occurred,  so  far  as  he  has  information  concerning  them,  or  willfully 
misrepresents  the  circumstances  to  him,  the  depositary  is  presumed  to  have 
willfully,  or  by  gross  negligence,  permitted  the  loss  or  injury  to  occur. 

Under  this  section  declarations  by  the  de-      depositary:  Wilson  y.  Southern  Pac.  R.  R., 
positary's  attorney  at  law  as  to  the  circum-      63  Cal.  735. 
stances  of  the  loss  are  not  binding  on  the 

1839.  Service  rendered  by  depositary. 

Sec.  1839.  So  far  as  any  service  is  rendered  by  a  depositary,  or  required 
from  him,  his  duties  and  liabilities  are  prescribed  by  the  title  on  employment 
and  service. 

See  po0t»  sec.  1065  et  seq. 

1840.  Idinitation  of  liability  of  depositary  for  negligence. 

Sec.  1840.  The  liability  of  a  depositary  for  negligence  cannot  exceed  the 
amount  which  he  is  informed  by  the  depositor,  or  has  reason  to  suppose,  the 
thing  deposited  to  be  worth.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  244;  took  effect  July  1,  1874.] 


ARTICLE  IL 

GRATUITOUS   DBPOSIT. 

See.  1844.  Gratnitons  deposit,  what. 

8ec.  1846.  Nature  of  involuntary  deposit. 

Sec  1846.  Degree  of  care  required  of  gratuitous  depositary* 

Sec.  1847.  Bis  duties  cease,  when. 

1844.  Oratoitous  deposit^  what. 

Sec.  1844.    Gratuitous  deposit  is  a  deposit  for  which  the  depositary  receives 

no  consideration  beyond  the  mere  possession  of  the  thing  deposited. 

Gratuitous  depo8it.~This   definition  an-  the  labor  and  services  are  the  principal  ob- 

swers  to  that  of  the  depositum  of  the  civil  jects  of  the  parties,  and  the  thing  is  merely 

law.     The    code    commisaioners,    however,  accessorial.    Philosophically,  or  even  techni- 

say  it  corresponds    to    the   mandatum.    "A  cally,  it  may  be  doubted  whether  this  dis- 

mandatnm,  or,  as  Sir  William  Jones  denom-  tinction  really  exists:  Jones   on    Bailments, 

inates  it,  'mandate,'  may  be  said  to  be  what  53." 

is  here  designated  as  a  'gratuitous  depos-  Degree  of  care  neceasary:  See  next  sec- 
it*  ";  and  then  say:  "In  each  coni^ract  *man-  tion.  If  this  bailment  corresponds  to  the 
date'  and  'deposit,'  or  as  we  term  it,  'gratui-  mandatum  as  generally  understood,  requir- 
tous  deposit,'  there  are  like  essentials;  in  ing  on  the  part  of  the  bailee  some  service 
each  there  is  custody,  and  labor  and  service  to  be  performed  with  respect  to  the  deposit, 
to  be  performed.*  The  true  distinction  be-  then  section  1880,  supra,  and  sections  1975, 
tween  them  is,  that  in  case  of  a  deposit  the  1076,  1077,  post,  must  be  read  together 
principal  object  of  the  parties  Is  the  custody  with  section  1846,  in  determining  the  degree 
t>f  the  thing,  and  the  service  and  labor  are  of  care  which  this  bailee  must  use. 
mere  accessorial;  in  the  case  of  a  mandate, 

1845.  Nature  of  inTolnntary  deposit. 

Sec.  1845.    An  involuntary  deposit  is  gratuitous^  the  depositary  being  entitled 
to  no  reward. 

Involantary  daiMsit  defined:  See  ante,  sec.  1815. 
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1846.  Degree  of  care  required  of  gratnitoiu  depositary. 

Sec.  1846.    A  gratuitous  depositary  must  use  at  least  aliglLt  care  for  the 
preservation  of  the  thing  deposited. 
Pe^ree  of  care  requisite:  See    note    to  sec.  1844,  supra. 

1847.  His  duties  cease  when. 

Sec.  1847.     The  duties  of  a  gratuitous  depositary  cease: 

1.  Upon  his  restoring  the  thing  deposited  to  its  owner;  or, 

2.  Upon  his  giving  reasonable,  notice  to  the  owner  to  remove  it,  and  the 
owner  failing  to  do  so  within  a  reasonable  time.  But  an  involuntary  depositary, 
under  subdivision  two  of  section  eighteen  hundred  and  fifteen,  cannot  give  such 
notice  until  the  emergency  which  gave  rise  to  the  deposit  is  past. 


ABTICLE  III. 

STORAOB. 

Sec.  1851.    Deposit  for  hire. 

Sec.  1852.    Degree  of  care  required  of  depositary  for  hire. 

Sec.  1853.    Rate  of  compensation  for  fraction  of  a  weelc,  etc. 

Sec.  1854.    Termination  of  deposit. 

Sec.  1866.    Same. 

Sec.  1856.    Lien  for  storage  charged. 

Sec.  1857.    Storage  property  to  be  sold. 

Sec.  1858.    Warehouse  receipts  must  not  be  issued  unless  the  property  has  been  reoeiTed 

and  remains  in  store. 
Sec.  1868a.  Property  not  to  be  removed  without  consent  in  writing. 
Sec.  1858b.  Warehouse  receipts,  classification  and  effect  of. 
Sec.  1858c.  Indorsement  on  back  of  negotiable  receipt  of  property  delirered. 
Sec.  1858d.  Negotiable  receipts  and  their  effect. 
Sec.  1858e.  Liability  for  loss  by  fire. 
Sec.  1868f.  Penalties  and  liabilities. 

1851.  Deposit  for  hire. 

Sec.  1851.    A  deposit  not  gratuitous  is  called  storage.    The  depositary  in  such 
case  is  called  a  depositary  for  hire. 

Hiring  in  general:  See  post,  sec.  1925.      contract  of  letting  and  hiring,  in  Story  on 
See,  also,  the  various    subdivisions  of    the      Bailments,  sec.  870. 

1852.  Degree  of  care  required  of  depositary  for  hire. 

Sec.  1852.    A  depositary  for  hire  must  use  at  least  ordinary  care  for  the  pres- 
ervation of  the  thing  deposited. 

Degree  of  care  requisite.— The  code  com-  Liability  of  warehouBemen:  See  post, 
missioners  say,  in  explanation  of  this  rule,  sees.  2120,  2121.  and  the  note  to  Schmidt  v. 
one  which  varies  with  the  kind  of  hiring:  Blood,  24  Am.  Dec.  146,  where  the  subject 
"The  hiring  of  the  text  is  where  the  bailee  is  treated.  A  railroad  carrier's  liability  as 
has  in  his  keeping  goods  about  which  he  is  such  becomes  transformed  to  that  of  a  ware- 
to  do  something  for  which  he  is  to  re-  houseman  on  delivering  the  goods  at  its 
ceive  compensation  from  the  owner  or  bailor,  warehouse  on  notice  of  the  consignee: 
and  this  bailee  is  a  depositary  for  hire,  and  Hirschfield  v.  Central  Pac.  R.  R.  Co.,  56  Cal. 
of  the  thing  had  he  is  obliged  to  take  ordi-  484. 

nary  care."    Title  is  not  devested  by  such  Safe  deposit  company,  liability  of:  See 

deposit:  Robinson  v.  Haas,  40  Cal.  474.  72  Am.  St.  Rep.  206,  207,  note. 

Liability  of  innkeepers:  See  sec.  1859.  Bankers,  care  required  of,  acting  M 

Common  carriers:  Sees.  2100,  2114,  219i.  bailees:  See  S8  Am.  St  Rep.  773-786,  note. 
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Cold  storage.*— EvideDce  held  lusufflcient 
to  chArg«  the  depositary  with  negligence: 
Fanning  y.  Ooronado  Beach  Co.,  120  Cai. 
596. 

Liability  of  wharfinger.— A  wharfinger 
is  bound  to  return  or  deliver  the  goods  ac- 
cording to  his  contract,  and  is  impliedly 
bound  by  his  contract  as  such  to  exercise 
ordinary  care  for  their  preserration  and 
safety,  and  is  liable  for  breach  of  his  con- 
tract in  case  of  loss  of  the  goods  by  reason 
of  an  unsafe  condition  of  the  wharf,  which 


ordinary  care  would  have  enabled  him  to 
ascertain  and  remedy:  Chapman  t.  State, 
104  Cal.  600;  43  Am.  St.  Rep.  158.  The  lia- 
bility of  the  wharfinger  for  breach  of  con- 
tract by  negligence,  causing  the  loss  of  the 
goods  intrusted  to  him,  was  enforceable  at 
common  law  by  an  action  of  assumpsit; 
and,  under  our  practice,  the  owner  or  con- 
signee may  sue  upon  the  contract  for  the 
damages  sustained  by  such  negligence:  Chap- 
man T.  State,  104  Cal.  690. 


1853.  Bate  of  oompensation  for  fraction  of  a  week,  etc. 

Sec.  1853.  In  the  absence  of  a  different  agreement  or  usage,  a  depositary  for 
hire  is  entitled  to  one  week's  hire  for  the  sustenance  and  shelter  of  living  ani- 
mals during  any  fraction  of  a  week,  and  to  half  a  month's  hire  for  the  storage 
of  any  other  property  during  any  fraction  of  a  half  month. 

**This  is  beliered  to  be  the  ordinary  or  to  prevent  misunderstandings  or  misappre- 
generai  rule  or  usage,  and  is  made  the  rule      hensions'^  Statement  by  commissioners. 

1854.  Termination  of  deposit. 

Sec.  1854.    In  the  absence  of  an  agreement  as  to  the  length  of  time  during 

which  a  deposit  is  to  continue,  it  may  be  terminated  by  the  depositor  at  any 

time,  and  by  the  depositary  upon  reasonable  notice. 

Termination  by  depositor.— Compare  length  of  time  is  specified;  section  1855,  to 
the  preceding  and  the  next  sections.  Sec-  a  case  where  there  is  such  an  understand-, 
tion  1853  jnust  refer  to  a  deposit  where  no      ing. 

1855.  Same. 

Sec.  1855.  Notwithstanding  an  agreement  respecting  the  length  of  time  dur- 
ing which  a  deposit  is  to  continue,  it  may  be  terminated  by  the  depositor  on 
paying  all  that  would  become  due  to  the  depositary  in  case  of  the  deposit  so 
continuing. 

1856.  Lien  for  storage  charged. 

Sec.  1856.  A  depositary  for  hire  has  a  lien  for  storage  charges,  which  is 
regulated  by  the  title  on  liens.  [New  section,  added  March  31, 1891;  Stats.  1891, 
p.  470;  in  effect  immediately.] 

1857.  Storage  property  to  be  sold. 

Sec.  1857.  If,  from  any  cause  other  than  want  of  ordinary  care  and  diligence 
on  his  part,  a  depositary  for  hire  is  unable  to  deliver  perishable  property,  bag- 
gage, or  luggage  received  by  him  for  storage,  or  to  •collect  his  charges  for  storage 
due  thereon,  he  may  cause  such  property  to  be  sold,  in  open  market,  to  satisfy 
his  lien  for  storage;  provided,  that  no  property  except  perishable  property  shall 
be  sold,  under  the  provisions  of  this  section,  upon  which  storage  charges  shall  not 
be  due  and  unpaid  for  one  year  at  the  time  of  such  sale.  [New  section,  added 
March  31,  1891;  Stats.  1891,  p.  470;  in  effect  immediately.] 

1868.  Warehouse  receipts  must  not  be  issued  unless  the  property  has  been  re- 
ceived and  remains  in  store. 
Sec.  1858.     A  warehouseman,  wharfinger,  or  other  person  doing  a  storage 
business  must  not  issue  any  receipt  or  voucher  for  any  merchandise,  grain,  or 
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other  product  or  thing  of  value,  to  any  person  purporting  to  be  the  owner  there- 
of, nor  to  any  person  as  security  for  any  indebtedness  or  for  the  performance 
of  any  obligation,  unless  such  merchandise,  grain,  or  other  product,  commodity, 
or  thing  has  been,  in  good  faith,  received  by  such  warehouseman,  wharfinger, 
or  other  person,  and  is  in  his  store  or  under  his  control  at  the  time  of  issuing 
his  receipt;  nor  must  any  second  receipt  for  any  such  property  be  issued  while 
a  former  receipt  for  any  part  thereof  is  outstanding  and  uncanceled.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  190L] 

This  section  and  sections  1858  to  1858f  Warehouseman's  receipt,  whether  con- 
are  a  codification  of  the  statute  of  1877-78,  elusive  agaiust  him:  §ee  100  Am.  Dec  243» 
relating  to  warehouse  receipts:  See  Stats.  244,  note. 
1877-78,  pp.  949.  950. 

1868a.  Property  not  to  be  removed  without  consent  in  writing. 

Sec.  1858a.  No  warehouseman,  wharfinger,  or  other  person  must  sell  or  en- 
cumber, ship,  transfer,  or  remove  beyond  his  control  any  property  for  which 
a  receipt  has  been  given,  without  the  consent  in  writing  of  the  person  holding 
such  receipt  plainly  indorsed  thereon  in  ink.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

1868b.  Warehouse  receipts,  classification  and  effect  of. 

Sec.  1858b.  Warehouse  receipts  for  property  stored  are  of  two  classes:  first, 
transferable  or  negotiable;  and  second,  nontransferable  or  non-negotiable.  Un- 
der the  first  of  these  classes  the  property  is  transferable  by  indorsement  of  the 
party  to  whose  order  such  receipt  was  issued,  and  such  indorsement  is  a  valid 
transfer  of  the  property  represented  by  the  receipt,  and  may  be  in  blank  or  to 
«the  order  of  another.  All  warehouse  receipts  must  distinctly  state  on  their 
face  for  what  they  are  issued  and  its  brands  and  distinguishing  marks  and  the 
rate  of  storage  per  month  or  season,  and,  in  the  case  of  grain,  the  kind,  the 
number  of  sacks,  and  pounds.  If  a  receipt  is  not  negotiable,  it  must  have 
printed  across  its  face,  in  red  ink,  in  bold,  distinct  letters,  the  word  "non-nego- 
tiable." [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

Warehouse  receipts,  their  trau»fer   and  kerth,  68    Cal.    007.    But    see    Commercial 

iiep:otiabiIity:  See  84  Am.  Dec.  762-7&i,  note;  Bank  v.  Hurt,   99  Ala.  130;  42  Am.  St  Bep. 

3  Am.  St.  Eep.  200,  note.    A  warehouse  re-  38. 

ceipt  is  a  negotiable  instrument,  and  the  In  order  to  constitute-  a  warehouse  receipt, 
property  represented  thereby  is  transferable  a  transfer  of  which  will  pass  title  to  the 
by  indorsement:  Garroutte  v.  Williamson,  goods,  there  must  be  something  ou  the  face 
108  Cal.  13)5;  Bishop  v.  Fulkerth,  68  Cal.  of  the  instrument  to  indicate  that  a  contract 
607;  Davis V.  Russell,  52  Cal.  Gil;  Cavallai-o  of  storage  has  been  entered  into.  Here 
V.  Texas  etc.  Ry.  Co.,  110  Cal.  348.  Ware-  weighing  tags  are  not  warehouse  receipts: 
house  receipts  are  negotiable  unless  they  Binsheimer  v.  Whitely,  111  Cal.  378.  Pur- 
have  the  word  "non-negotiable"  printed  in  chasor  of  a  forged  warehouse  receipt:  See 
red  ink  across  their  face:  Cavallaro  v.  Texas  McNear  t.  Bourn,  122  Cal.  621. 
etc.  Ry.  Co.,  110  Cal.  348;  Bishop  v.  Ful- 

1868c.  Indorsement  on  back  of  negotiable  receipt  of  property  delivered. 

See.  1858c.  If  a  negotiable  receipt  is  issued  for  any  property,  neither  the 
person  issuing  it  nor  any  other  person  into  whose  care  or  control  the  property 
comes  must  deliver  any  part  thereof  without  indorsing  on  the  back  of  the  re- 
ceipt, in  ink,  the  amount  and  date  of  the  delivery;  nor  can  he  be  allowed  to 
make  any  offset,  claim,  or  demand  other  than  is  expressed  on  the  face  of  the 
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receipt,  when  called  upon  to  deliver  any  property  for  which  it  was  issued. 

[Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1, 

1901.] 

Presumption  as  to  negotiability.—  the  owuer  of  the  receipts,  the  implication 
There  cau  be  no  presamptioa  that  ware-  is  that  the  receipts  are  non-negotiable:  Gold- 
house  receipts  are  negotiable,  bnt  where  an  stone  r.  Merchants'  etc.  Co.,  123  Cal.  620. 
order  is  given  npon  the  warehouseman  by 

1858d«  ITegotiable  receipts  and  their  effect. 

Sec.  1858d.    If  a  non-negotiable  receipt  is  issued  for  any  property,  neither 

the  person  issuing  nor  any  other  person  in  whose  care  or  control  the  property 

comes  must  deliver  any  part  thereof,  except  upon  the  written  order  of  the 

person  to  whom  the  receipt  was  issued.    [Commissiouers*  Amendment,  approved 

March  16,  1901;  took  effect  July  1,  1901.] 

See  note  to  preceding  section.  *by  either  the  consignee  or  consignor,  is  an- 

Delivery  to  wrong  person.— A  warehouse-  swerable  to  the  owuer:  Cavallaro  v.  Texas 

man  delivering  goods    to  one  not    entitled  etc.  Ry.  Co.,  110  Cal.  348;  52  Am.  St.  Rep. 

thereto  because  he  presents  a  duplicate  bill  94. 

of  lading  therefor,  not  signed  or  indorsed 

1858e.  Liability  for  loss  by  fire. 

Sec.  1858e.  No  warehouseman  or  other  person  doing  a  general  storage  busi- 
ness is  responsible  for  any  loss  or  damage  to  property  by  fire  while  in  his  custody, 
if  he  exercises  reasonable  care  and  diligence  for  its  protection  and  preservation. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

Loss  by  fire.— Negligence  of  a  warehouse-  man  would    not  be    liable  for  wheat  de- 

mau  is  not  established  by  proof  of  a  fire:  stroyed  by  fire,  he  would  be  for  wheat  sold 

Railroad  v.  Kelly,  91  Teuu.  699;  80  Am.  and    not  represented    by  wheat  destroyed. 

St.  Rep.  902.    A  warehouseman  is  not  lia-  The  depositor  could  recover  for  the  differ- 

ble  on  account  of  a  defect  in  his  warehouse  ence   between  the  amount  represented  by 

for  a  loss  by  fire,  when  such  defect'  did  the  receipt  and  his  individual  share  of  the 

not  cause  the  fire  or  in  any  way  contribute  destroyed  wheat:  Drudge  v.  Leiter,  18  Ind. 

to  the  loss:  Lancaster  Mills  v.  Merchants'  App.  604;  63^  Am.  St.  Rep.  359.    The  ab- 

etc.  Co.,  89  Tenn.  1;  24  Am.  St.  Rep.  586.  sence  of  negligence  on  the  part  of  a  ware- 

Xeither  is  he  liable  for  loss  caused  by  fire  houseman  is  no  defense  to  an  action  to  re- 

resnltiug  from  the  negligence  of  an  inde-  cover  the  value  of  wheat  destroyed  by  an 
pendent  contractor:  Brunswick  Grocery  Co.  *  incendiary:  Pope    v.  Farmers'   Union    etc. 

V.  Brunswick  etc.  R.  R.  Co.,  106  Ga.  270;  Co.,  130  Cal.  139. 
71  Am.  St.  Rep.  249.    WhUe  a  warehbuse- 

1858f.  Penalties  and  liabiUties. 

Sec.  1858t  Every  warehouseman,  wharfinger,  or  other  person  who  violates 
any  of  the  provisions  of  sections  eighteen  hundred  and  fifty-eight  to  eighteen 
hundred  and  fifty-eight  e,  inclusive,  is  guilty  of  a  felony,  and,  upon  conviction 
thereof,  maybe  fined  in  a  sum  not  exceeding  five  thousand  dollars,  or  imprisoned 
in  the  state  prison  not  exceeding  five  years,  or  both.  He  is  also  liable  to  any 
person  aggrieved  by  such  violation  for  all  damages,  immediate  or  consequent, 
which  he  may  have  sustained  therefrom,  which  damages  may  be  rexjovered  by  a 
civil  action  in  any  court  of  competent  jurisdiction,  whether  the  offender  has 
been  convicted  or  not.  [Commissioners'  Amendment,  approved  March  16, 1901; 
took  effect  July  1,  1901.] 
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ARTICLE  IV. 

INNKEEPERS. 

Sec.  ISTiO.  Tnukeeper's  liability. 

Sec.  .1860.  How  exempted  from  liability. 

Sec.  1861.  Liens  by  hotel,  iun,  boardiDg-house,  and  lodging-house  keepers. 

Sec.  1862.  Sale  of  uojclaimed  baggage  for   storage,  etc. 

Sec.  1863.  Posting  of  statement  of  charges,   etc 

1869.  Innkeeper's  liability. 

Sec.  1859.  The  liability  of  an  innkeeper,  hotel-keeper,  boarding  and  lodging 
house  keeper,  for  losses  ol  or  injuries  to  personal  property  other  than  money 
placed  by  his  guests,  boarders,  or  lodgers  under  his  care,  is  that  of  a  depositary 
for  hire;  provided,  however,  that  in  no  case  shall  such  liability  exceed  the  sum 
of  one  hundred  dollars  for  each  trunk  and  its  contents,  fifty  dollars  for  each  valise 
or  traveling-bag  and  contents,  and  ten  dollars  for  each  box,  bundle,  or  package 
and  contents,  so  placed  under  his  care,  unkss  he  shall  have  consented  in  writ- 
ing with  the  owner  thereof  to  assume  a  greater  liability.  [Amendment,  ap- 
proved March  12,  1895;  Stats.  1895,  p.  60;  took  eflfect  from  approval.] 

Innkeepers,    who    are,    and    their    re-      See  69  Am.  Dec.  221-226,  note;  18  Am.  Reii. 
spectire    rights,  remedies,  and    obligations:      130-186,  note.    See  next  section. 
See  7  Am.  Dec.  44»-458,  note.  Befusing  to  receive  guest:  See  Willis  t. 

Guests,  who  are:  See  62  Am.  Dec.  586-      ¥^^'^''%S^  5**-  ^    ^  ""^^t  ^"^  ^^  ^"• 

592,  note;  14  Am.  Dec.  258.  259.  note;  46  ^^i^^^'i^A^!"'  ^^r  "^^  ^'   ,,    ,.  , 

•    '  -D "-/J"  -TTo       i     «t  «  ■    T.       \^~/         Inns,  What  are.— An  lun  18  a  honse  which 

Am.  Rep.  .Ti,  <78,  note;  25  Am.  Kep.  &>4-  ,g  ^eid  otrt  to  the  public  as  a  place  when 
t»b,  note.  nij  transient  persons  who  come  will  be  re- 
Liability  of  innkeepers:  See  the  very  ceived  and  entertained  as  guests  for  corn- 
interesting  and  important  decision  of  Piiik-  pensatiou:  Fay  v.  Pacific  Imp.  Co.,  93  Cal. 
erton  ▼.  Woodward,  33  Cal.  557;  91  Am.  253;  27  Am.  St.  Rep.  198.  See.  also,  Pink- 
Dec.  657;  Mateer  v.  Brown,  1  Cal.  221;  52  erton  v.  Woodward,  33  Cal.  557;  91  Am. 
Am.  Dec.  •803.  An  innkeeper  is  not  liable  Dec.  657.  See,  generally,  the  case  of  Faj 
to  a  boarder  for  the  loss  of  baggage  de-  v.  Pacific  Imp.  Co.,  93  Cal.  253;  27  Am. 
Btroyed  as  the  result  of  a  purely  accidental  St.  Rep.  108. 

fire:  Moore  y.  Long  Beach  Deyelopment  Co.,         Guests  and  boarders,  who  are:  See  Fay 

87  Cal.  488;  22  Am.  St.  Rep.  265.    But  see  v.  Pacific  Imp.  Co.,  93  Cal.  253;  27  Am.  St. 

Fay  T.  Pacific  Imp.  Co.,  93  Cal.  253;  27  '  Rep.   198;  Moore  v.  Long  Beach  Derelop- 

Am.  St.  Rep.  198.    For  a  discussion  of  what  ment  Co.,  87  Cal.  483;  22  Am.  St.  Rep.  265. 

is  an  inn,  and  the  rights  and  liabilities  of  The  presumption  is  that  a  person  who  goes 

innkeepers,  see  the  note  to  Qute  y.  Wiggins,  to  a  public  inn  is  a  guest  and  not  a  boarder: 

7  Am.  Dec.  440-457;  and  Gray  v.  Common-  Fay  v.  Pacific  Imp.  Co.,  93  Cal.  253;  27  Am. 

wealth,  35  Am.   Dec.   124.   and  note,   125.  '  St.  Rep.  198. 
For  what  goods  of  guest   innkeeper  liable: 

1860.  How  exempted  from  liability. 

Sec.  1860.  If  an  ionkeeper,  hotel-keeper,  boarding-house  or  lodging-house 
keeper,  keeps  a  fireproof  safe,  and  gives  notice  to  a  guest,  boarder  or  lodger,  either 
personally  or  by  putting  up  a  printed  notice  in  a  prominent  place  in  the  office 
or  the  room  occupied  by  "the  guest,  boarder,  or  lodger,  that  he  keeps  such  a  safe 
and  will  not  be  liable  for  money,  jewelry,  documents,  or  other  articles  of  unusual 
value  and  small  compass,  unless  placed  therein,  he  is  not  liable,  except  eo  far  as 
his  own  acts  shall  contribute  thereto,  for  any  loss  of  or  injury  to  such  articles, 
if  not  deposited  with  him  to  be  placed  therein,  nor  in  any  case  more  than  the 
sum  of  two  hundred  and  fifty  dollars  for  any  or  all  such  property  of  any  individ- 
ual guest,  boarder,  or  lodger,  unless  he  shall  have  given  a  receipt  in  writing  there- 
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for  to  such  guest,  boarder,  or  lodger.     [Amendment,  approved  March  12,  1895; 

Stats.  1895,  p.  50;  took  eflf^ot  from  approval.] 

Exemption  from  liability.— "This    sec-  as  seen   from   the  decisions  quoted  there, 

tion  affords  an  opportunity  for  innkeepers,  This  means  of  defense  is  afforded  hj  and 

by  their  own  acts,  to  relieve  themselves  to  rests  alone    in  the  statute.    The    cases  of 

a  certain  extent  from  what  might  be  termed  Purvis  v.  Coleman,  1  Bosw.  322,  21  N.  Y. 

the  extreme  stringency  of  the  rule  in  the  111,  and  Gile  v.  Libby,  36  Barb.  70,  are  on 

text  of  the  preceding  section,  and  from  the  this  point":  Code  commissioners*  note, 
rigor  with  which  it  was,  always  enforced, 

1861.  Liens  by  hotel,  inn,  boarding-house,  and  lodging-house  keepers. 

Sec.  1861.     Hotel,  inn,  t)oarding-house,  and  lodging-house  keepers  shall  have 

a  lien  upon  the  baggage  and  other  property  of  value  of  their  guests,  or  boarders, 

or  lodgers,  brought  into  such  hotel,  inn,  or  boarding  or  lodging  house,  by  such 

guesU,  or  boarders,  or  lodgers,  for  the  proper  charges  due  from  such  guests, 

or  boarders,  or   lodgers,  for   their    accommodation,  board,  and  lodging,  and 

room  rent,  and  such  extras  as  are  furnished  at  their  request,  with  the  right  to 

the  possession  of  such  baggage  or  other  property  of  value,  until  all  such  charges 

are  paid.     [New  section,  approved  April  1,  1876;  Amendments  1875-76,  78;  took 

effect  from  passage.] 

Lien  of  innkeeper:  See  57  Am.  Hep.  31,  -  Brown  Shoe  Co.  v.  Hunt,  103  Iowa,  586; 

32,  note.    A  statute  giving  to  innkeepers  a  64  Am.  St.  Rep.  198.    The  fact  that  goods 

Ilea  on  all  property  "belonging  to,  or  under  in  the  possession  of   a  guest  belong  to  a 

the  control  of,  their  guests  which  may  be  third  person  does  not  prevent  the  innkeeper 

in  guch  hotel,"   is  not  unconstitutional  as  from  having  a  lien  thereon,  provided  he  has 

depriving  the  owner  of  property  without  due  no  notice   of  such  ownership:  Singer  Mfg. 

process  of    law.    l^he    lieu  given    by  such  Co.  v.  Miller,  52  Minn.  516;  38  Am.  St.  Rep. 

statute  extends  to  samples  and  their  recep-  568. 
tacles    carried    by    a    traveling    salesman: 

1862.  Sale  of  unelaimed  baggi^e  for  storage,  etc. 

Sec.  186'^.  Whenever  any  trunk,  oarpet-bag,  valise,  box,  bundle,  or  other 
baggage  has  heretofore  come  or  shall  hereafter  come  into  the  possession  of  the 
keeper  of  any  hotel,  inn,  boarding  or  lodging  house,  as  such,  and  has  remained 
or  shall  remain  unclaimed  for  the  period  of  six  months,  such  keeper  may  pro- 
ceed to  sell  the  same  at  public  auction,  and  out  of  the  proceeds  of  such  sale 
may  retain  the  charges  for  storage,  if  any,  and  the  expenses  of  advertising  and 
sale  thereof;  but  no  such  sale  shall  be  made  until  the  expiration  of  four  weeks 
from  the  first  publication  of  notice  of  such  sale  in  a  newspaper  published  in  or 
nearest  the  city,  town,  village,  or  place  in  which  ^said  hotel,  inn,  boarding  or 
lodging  house  is  situated.  Said  notice  shall  be  published  once  a  week  for  four 
successive  weeks,  in  some  newspaper,  daily  or  weekly,  of  general  circulation,  and 
shall  contain  a  description  of  each  trunks  carpet-bag,  valise,  box,  bundle,  or 
other  baggage,  as  near  as  may  be,  the  name  of  the  owner,  if  knowTi,  the  name 
of  such  keeper,  and  the  time  and  place  of  such  sale;  and  the  expenses  incurred 
for  advertising  shall  be  a  lien  upon  such  trunk,  carpet-bag,  valise,  box,  bundle, 
or  other  baggage,  in  a  ratable  proportion,  according  to  the  value  of  such  piece 
of  property,  or  thing,  or  article  sold;  and  in  case  any  balance  arising  from  such 
sale  shall  not  be  claimed  by  the  rightful  owner  within  one  week  from  the  day  of 
said  sale,  the  same  shall  be  paid  into  the  treasury  of  the  county  in  which  such 
sale  took  place;  and  if  the  same  be  not  claimed  by  the  owner  thereof  or  his  legal 
representatives  within  one  year  thereafter,  the  same  shall  be  paid  into  the  general 
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fund  of  said  county.     [New  section,  approved  April  1,  1876;  Amendments  1875* 
76,  78;  took  effect  from  passage.] 

1863.  Posting  of  statement  of  charges,  etc. 

Sec.  1863.  Every  keeper  of  a  hotel,  inn,  boarding  or  lodging  house,  must  post, 
in  a  conspicuous  place,  in  the  office,  or  public  room,  and  in  every  bedroom  of  said 
hotel,  boarding-house,  inn,  or  lodging-house,  a  printed  copy  of  this  section,  and 
a  statement  of  the  charge,  or  rate  of  charges,  by  the  day,  and  for  meals  or  items 
furnished,  and  for  lodging.  No  charge  or  sum  must  be  collected  or  received  by 
any  such  person  for  any  service  not  actually  rendered,  or  for  any  item  not  actu- 
ally delivered,  or  for  any  greater  or  other  sum  than  is  stated  in  such  posted  no- 
tice, nor  than  he  is  entitled  to  by  the  general  rules  and  regulations  of  said  hotel, 
inn,  boarding  or  lodging  house.  For  any  violation  of  this  section,  or  of  any 
provision  herein  contained,  the  offender  forfeits  to  the  injured  party  three  timea 
the  amount  of  the  sum  charged  in  excess  of  what  he  is  entitled  to.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 


ARTICLE  V. 

FINDING. 

Sec.  1804.  Obligation  of  finder. 

Sec.  1865.  Finder  to  notify  owner. 

Sec.  1860.  Claimant  to  prove  ownership. 

Sec.  1867.  Reward,  etc.,  to  finder. 

Sec.  1866.  Fiader  may  put  thins:  found  on    storage. 

Sec.  1868.  When  finder  may  sell  thing  found. 

Sec.  1870.  How  sale  is  to  be  made. 

Sec.  1871.  Surrender  of  thing  to  the  finder. 

Sec.  1872.  Thing  abandoned. 

1864.  Obligation  of  finder. 

Sec.  1864.  One  who  finds  a  thing  lost  is  not  bound  to  take  charge  of  it,  but 
if  he  does  so,  he  is  thenceforward  a  depositary  for  the  owner,  with  the  rights 
and  obligations  of  a  depositary  for  hire. 

Depositary  for  hire:  See  ante,  sec.  1851  Property  of  finder  in  lost  chattel:  See 

et  seq.  note  to  Brandon  t.  Huntsville  Bank,  18  Am. 

'This  section,  and  some  of  the  ensuing  Dec.  55.    Finder's  title  good  as  against  eT- 

ones,  differ    materially  from  the    common  eryone    but  the  owner  and    those  daimm; 

law,  under  which  the  finder  is  a  gratuitous  under  him:  Durfee  v.  Jones,  11  R.  L  588; 

depositary.    Mr.    Justice    Story    considered  23  Am.  Rep.  528;  Hamaker  v.  Blanchard, 

the  law  in  this  respect  to  be  unsatisfactory,  9C  Pa.  St.  377;  36  Am.  Rep.  G©4;  Bowen  t. 

and  it  has  been  altered,  giving  the  finder  a  SulliTan,  62  lud.  281;  30  Am.  Rep.  172. 

reward  and  holding  him  to  a  corresponding  Finder's  right  to  a  reward:  See  note  ta 

accountability.    This  is  more  just  to  both  Deslondes  v.  Wilson,  25  Am.  Dec.  187. 

parties     'One  who  finds  a  thing  lost  is  not  Advertisement  oflPering  reward.-For  a 

bound  to  take  chaw  of  it  :  See  Isaac  v.  ^n^^tion  of  decisions  u^n  the  rights  of 

Clarke,  2    Bulst.    306;  Edwards    on    Bail-  ^^^  g^^^^  ^„^^^  ^„  advertisement  offeriag 

°'^'**!u^U^'^-o^'°a^r'/*??'  """f  Bailments,  ^  ^^^^  ^^^  ^^^  recovery  of  lost  article*, 

sees.  80,  Si    c.  2.    Ihe  doctrine  laid  down  in  Abbott's  note  to  1  Addison  on  Coutracis. 

1  Bacon's  Abridgment,  title  Bailment,  D,  is  ^    ^^  ^-^^  ^^^.^^^ 
very  unsatisfactory  :    !•  rom  commissioners 

note. 
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1865.  Finder  to  notify  owner. 

Sec.  1865.  If  the  finder  of  a  thing,  other  than  a  domestic  animal,  takes  pos- 
session thereof,  or  if  a  person  saves  any  such  animal  from  dro'wning  .or  star- 
vation, he  must,  within  a  reasonable  time,  inform  the  owner  thereof,  if  known, 
and  make  restitution  to  him  upon  demand,  without  'compensation,  except  a  rea- 
sonable charge  for  saving  and  caring  therefor.  If  the  owner  is  not  known  to  such 
finder  or  saver,  he  must,  within  five  days,  file  an  affidavit  with  the  justice  of  the 
peace  of  the  county  whose  office  is  nearest  to  the  place  of  such  finding  or  saving, 
particularly  describing  the  property  and  the  time,  place,  and  circum8tances 
under  which  it  was  found  or  saved.  Such  justice  must  then  summon  three  dis- 
interested persons  to  appraise  the  property!  They,  or  a  majority  of  them,  must 
make  two  lists  of  the  valuation  and  description  of  the  property,  by  them  verified, 
and  deliver  one  of  such  lists  to  the  justice  of  the  peace,  to  be  kept  by  him  on  file 
in  his  office,  and  the  other  list  must  be  delivered  to  such  finder  or  saver,  who 
must,  within  five  days  thereafter,  cause  it  to  be  filed  for  record  in  the  office  of 
the  county  recorder  of  the  county,  who  must  record  it  in  a  book  known  as  the 
**Estray  and  Lost  Property  Book.*'  [Commissioners*  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 

The  commlflsioneni   say   that   this   sec-  When  converting  found  chattel  is  lar- 

tioii  now  embraces  '*the  provisious  upon  the  ceny:  See  Griggs  v.  State,  68  Ala.  426;  29 

same  subject  of  sections  thirty-one  hundred  Am.  Rep.  762;  Brooks  v.  State,  36  Ohio  St. 

and  thirty-sir,  thirty-one  hundred  and  thir-  36;  State  v.  Dean,  49  Iowa,  73;  31  Am.  Hep. 

ty-seven,  and  thirty-one  hundred  and  thirty-  143;  Bailey  y.  State,  58  Ala.  414;  Pen.  Code, 

eight  of  the  Political  Code."  sec.  4^. 

1866.  Claimant  to  prove  ownersliip. 

Sec.  1866.  The  finder  of  a  thing  may,  in  good  faith,  before  giving  it  up, 
require  reasonable  proof  of  ownership  from  any  person  claiming  it. 

1867.  Beward,  etc.,  to  finder. 

Sec.  1867.  The  finder  of  a  thing  is  entitled  to  compensation  for  all  expenses 
necessarily  incurred  by  him  in  its  preservation,  and  for  any  other  service  neces- 
sarily performed  by  him  about  it,  and  to  a  reasonable  reward  for  keeping  it. 

1868.  Pinder  may  put  thing  found  on  storage. 

Sec.  1868.  The  finder  of  a  thing  may  exonerate  himself  from  liability  at  any 
time  by  placing  it  on  storage  with  any  responsdble  person  of  good  character,  at 
a  reasonable  expense. 

1869.  When  finder  may  sell  the  thing  found. 

Sec.  1869,  The  finder  of  a  thing  may  sell  it,  if  it  is  a  thing  which  is  com- 
monly the  subject  of  sale,  when  the  owner  cannot,  with  reasonable  diligence, 
be  found,  or,  being  found,  refuses  upon  demand  to  pay  the  lawful  charges  of  the 
finder,  in  the  following  cases: 

1.  When  the  thing  is  in  danger  of  perishing,  or  of  losing  the  greater  part  of 
its  value;  or, 

2.  "When  the  lawful  charges  of  the  finder  amount  to  two-thirds  of  its  value. 

"This  provision  is  new,  and  somewhat      title    VII,  part   III,  Political    Code":  Code 
extends  the    powers  of  the  fiuder  of    lost      commissioDers'  note. 
Soods  as  set  forth  in  article  I,  chapter  VI, 
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1870.  How  sale  is  to  be  made. 

Sec.  1870.     A  sale  under  the  provisions  of  the  last  section  must  be  made  in 
the  same  manner  as  the  sale  of  a  thing  pledged.     ' 
Sale  of  pledge:  See  sec.  3000,  post,  et    seq. 

1871.  Surrender  of  thing  to  the  finder. 

Sec.  1871.  If  no  owner  appears  within  six  months  after  such  finding  or  say- 
ing and  offers  reasonable  proof  of  his  ownership,  and  compensates,  or  in  good 
faith  offers  to  compensate,  the  finder, or  saver  for  the  expense  necessarily  in- 
curred by  him,  then  such  property  vests  in  such  finder  or  saver,  unless  it  is  of 
greater  value  than  twenty  dollars.  K  of  such  greater  value,  he  must  publish  a 
copy  of  such  verified  list  for  three  successive  weeks  in  some  newspaper  of  general 
circulation  published  in  the  county,  and  if  the  owner  does  not,  within  one  year 
after  the  completion  of  such  publication,  prove  the  property  and  pay,  or  in  good 
faith  offer  to  pay,  all  charges  thereon,  the  title  thereto  vests  in  such  finder  or 
saver.  If  the  finder  or  saver  of  property  does  not  comply  with  the  provisions  of 
section  eighteen  hundred  and  sixty-five,  or  if,  though  he  does  so  comply,  he  re- 
fuses to  surrender  the  property  to  an  owner  who  has  made  reasonable  proof  of 
ownership,  and  paid,  or  in  good  faith  offered  to  pay,  all  legal  charges  thereon,  he 
is  liable  to  the  owner  for  double  the  value  of  the  property,  and  the  owner  may 
exonerate  himself  from  all  liability  arising  out  of  such  property  by  surrendering, 
or  ofl'ering  to  surrender,  it  in  satisfaction  thereof.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  commissioners  say  that  this  sec-  thirty-cue  hundred  and  forty,  and  thirtj-ooe 
tiou  now  embraces  "the  provisions  of  sec-  huudred  and  forty-one  of  the  Political 
tions    thirty-one    huudred    aud   thirty-nine,      Code." 

1872.  Thing  abandoned. 

Sec.  1872.  The  provisions  of  this  article  have  no  application  to  things  which 
have  been  intentionally  abandoned  by  their  owners. 


CHAPTER  III. 

DEPOSIT  FOR  EXCHANGE. 

1878.  Belations  of  the  parties. 

Sec.  1878.    A  deposit  for  exchange  transfers  to  the  depositary  the  title  to  the 

thing  deposited,  and  creates  between  him  and  the  depositor  the  relation  of 

debtor  and  creditor  merelv. 

Deposit    for    exchange    defined:    Sec.         Loan  for  exchange:  See  post,  sec.  1902. 
1818,  ante. 

TITLE  IV. 

LOAN. 

Chapter  I.    Loan  for  Use 1884 

II.     Loan  for  Exchange 1^^^ 

III.     Loan  of  Money 191^ 
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CHAPTER  I. 

LOAN  FOR  USB. 

Sec.  1884.  Loan,  what. 

Sec.  1885.  Tide  to  property  lent. 

Sec.  1886.  Care  required  of  borrower.  , 

Sec  188T.  Same. 

Sec  1888.  Degree  of  skill. 

Sec.  1889.  Borrower,  when  to  repair  injuries. 

Sec.  1890.  Use  of  thing  lent. 

Sec.  1891.  Relending  forbidden. 

Sec  1892.  Bori-ower,  when  to  bear  expenses. 

Sec.  1893.  I^ender  liable  for  defects. 

Sec.  1894.  Lender  may   require  return   of  thing  lent. 

Sec.  1895.  When  returnable  without  demand. 

Sec.  189t>.  Place  of  return. 

* 

1884.  Loan,  what. 

Sec.  1884.    A  loan  for  use  is  a  contract  by  which  one  gives  to  another  the 
temporary  possession  and  nse  of  personal  property,  and  the  latter  agrees  to  re- 
turn the  same  thing  to  him  at  a  future  time;  without  reward  for  its  use. 
IfOan  defined:  See    Rodman  t.  Munson,    13  Barb.  75;  Booth  v.  Teridll»  16  Ga.  25. 

1885.  Title  to  property  lent. 

Sec.  1885.    A  loan  for  use  does  not  transfer  the  title  to  the  thing;  and  all  its 
increase  during  the  period  of  the  loan  belongs  to  the  lender. 

1886.  Care  required  of  borrower. 

Sec.  1886.    A  borrower  for  use  must  use  great  care  for  the  preservation  in 

safety  and  in  good  condition  of  the  thing  lent. 

Care  required  of  borrower.— He  is  bound  bush    v.  Ragland,    78    111.  40.    ''Whatever 

to  use  great  care,  and  is  liable  for  loss  oc-  care  the  law  requires  to  be  given  to  the 

casioued  by  slight  negligence:  Scranton  t.  principal  thing  loaned  is  to  be  extended  to 

Baxter,  4  Sand.  5;  Wood  v.  McCInre,  7  Ind.  all    which    belongs  to  and    goes,  with  it*': 

155;  Bennett  v.  O'Brien,  37  111.  2G0;  Hage-  Commissioners'  note. 

1887.  Same. 

Sec.  1887.     One  who  borrows  a  living  animal  for  use  must  treat  it  with  great 
kindness,  and  provide  everything  necessary  and  suitable  for  it. 
Depositary  of  living^  animals  for  keeping:  See  ante,  sec.  1834. 

■ 

1888.  Degree  of  skill. 

Sec.  1888.     A  borrower  for  use  is  bound  to  have  and  to  exercise  such  skill  in 

the  care  of  the  thing  lent  as  he  causes  the  lender  to  believe  him  to  possess. 

"Sir  William  Jones,  Bailments,  page  65,  is  Pothier  Pret  a  Usage,  note  49.  But  this 
of  opinion  that  the  borrower's  incapacity  to  doctrine,  says  Story,  Bailments,  sec.  237, 
exert  more  than  ordinary  diligence  will  not,  must  be  received  with  qualification  and  re- 
even  upon  the  ground  of  an  impossibility,  serve,  and  confined  to  cases  of  engagements, 
furnish  a  sufficient  excuse  for  slight  neglect;  etc.  The  lender  may  insist  on  such  dili- 
for  he  contends  that  the  borrower  ought  to  gence  only  as  belongs  to  the  age,  character 
have  considered  his  own  capacity  before  he  and  known  habits  of  the  borrower*':  Com- 
deluaed  his  friend  by  engaging  in  the  act  missioners'  note, 
of  borrowing.    Such,  also,  is  the  doctrine  of  Compare  with  section  1970. 
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1889.  Borrower,  when  to  repair  injuries. 

Sec.  1889.  A  borrower  for  use  must  repair  all  deteriorations  or  injuries  to- 
the  thing  lent,  which  are  occasioned  by  his  negligence,  however  slight. 

1890.  Use  of  thing  lent. 

Sec.  1890.  The  borrower  of  a  thing  for  use  may  use  it  for  such  purposes  only 
as  the  lender  might;  reasonably  anticipate  at  the  time  of  lending. 

1891.  Belending  forbidden. 

Sec.  1891.     The  borrower  of  a  thing  for  use  must  not  part  with  it  to  a  third 

person,  without  the  consent  of  the  lender. 

Misappropriating  the  article  borrowed      St.  229;  51  Am.  Dec.  601;  Crump  t.  Mitchell^ 
is  conversion:  McMahon  y.  Sloan.  12  Pa.      84  Miss.  449. 

1892.  Borrower,  when  to  bear  expenses. 

Sec.  1892.  The  borrower  of  a  thing  for  use  must  bear  all  its  expenses  during 
the  loan,  except  such  as  are  necessarily  incurred  by  him  to  preserve  it  from 
unexpected  and  imusual  injury.  For  such  expenses  he  is  entitled  to  compen- 
sation from  the  lender,  who  may,  however,  exonerate  himself  by  surrendering 
the  thing  to  the  borrower. 

1893.  Lender  liable  for  defects. 

Sec.  1893.  The  lender  of  a  thing  for  use  must  indemnify  the  borrower  lor 
damage  caused  by  defects  or  vices  in  it,  which  he  knew  at  the  time  of  lending, 
and  concealed  from  the  borrower. 

See,  also,  aiite,  sec.  1838. 

Loan  for  exchange:  See  post,  sees.  1902,  1006. 

1894.  Lender  may  require  return  of  thing  lent. 

Sec.  1894.  The  lender  of  a  thing  for  use  may  at  any  time  require  its  return, 
even  though  he  lent  it  for  a  specified  time  or  purpose.  But  if,  on  the  faith  of 
such  an  agreement,  the  borrower  has  made  such  arrangements  that  a  return 
of  the  thing  before  the  period  agreed  upon  would  cause  him  loss,  exceeding  the 
benefit  derived  by  him  from  the  loan,  the  lender  must  indemnify  him  for  such 
loss,  if  he  compels  such  return,  the  borrower  not  having  in  any  manner  violated 
his  duty. 

■ 

Duty  to  return  thing  loaned:  See  Cobb  Pribble  v.  Keut,  10  Ind.  326;  71  Am.  Dec 

v.  Wallace,  5  Cold.  539;  98  Am.  Dec.  435;  327;  Dunlap  v.  Huating,  2  Denio,  W8;  43 

Rogers  v.  Weir,  34  N.  Y.  463;  Ball  v.  Liuey,  Am.    Dec.    763;  Holbrook    v.    Wright,   24 

48  N.  Y.  6;  8  Am.  Rep.  511.  Weud.  109;  35  Am.  Dec.  607. 

Befusal    to  return  t^ng    loaned:  See 

1896.  When  returnable  without  demand. 

.  See.  1895.  If  a  thing  is  lent  for  use  for  a  specified  time  or  purpose,  it  mtiflt 
be  returned  to  the  lender  without  demand  as  soon  as  the  time  has  expired  or 
the  purpose  has  been  accomplished.  In  other  cases,  it  need  not  be  returned 
until  demanded. 

1896.  Place  of  return. 

Sec.  189i).  The  borrower  of.  a.  thing  for  use  must  return  it  to  the  lender  at 
the  place  contemplated  by  the  parties  at  the  time  of  lending;  or  if  no  par- 
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ticular  place  was  so  contemplated  by  them,  then  at  the  place  where  it  was  at 
that  time. 

CHAPTER  II. 

LOAN   B'OB  EXCHANQB. 

8ec.  1902.  Loan  for  exchange,  what. 

Bee.  1903.  Same. 

Sec.  1904.  Title  to  property  lent. 

Sec.  1905.  Contract  cannot  be  modified  by   lender. 

Sec.  1906.  Certain  sections  applicable. 

1902.  Loan  for  exchange,  what.  ^ 

Sec.  1902.    A  loan  for  exchange  is  a  contract  by  which  one  delivers  personal 

property  to  another,  and  the  latter  agrees  to  return  to  the  lender  a  similar 

thing  at  a  future  time,  without  reward  for  its  use. 

Loan  of  money  as  a  loan  for  exchange:  the  civil  and  the  common  law  with  respect 
See  sec.  1912.  to  the  transaction  made  the  subject  of  this 

For  a  discussion  of  the  difference  between      section,  see  Schouler  on  Bailments,  5-7. 

1903.  Same. 

Sec.  1903.    A  loan,  which  the  borrower  is  allowed  by  the  lender  to  treat  as  a 

loan  for  use  or  for  exchange,  at  his  option,  is  subject  to  all  the  provisions 

of  this  chapter. 

'*Thi8  Is  interposed  as  a  proTision  necessary  to  prevent  frauds  on  third  persons*': 
Commissioners'  note. 

1904.  Title  to  property  lent. 

Sec.  1904.    By  a  loan  for  exchange,  the  title  to  the  thing  lent  is  transferred 

to  the  borrower,  and  he  must  bear  all  its  expenses,  and  is  entitled  to  all  ita 

increase. 

This  would  follow  from  the  title  passing  I>ec.  630;  Mallory  v.  Willis.  4  N.  Y.  76; 

to  the  borrower,  as  stated  in  section  1902.  Hurd  v.  West,   7  Cow.  752;  Carpenter  v. 

And  so  Norton  v.  Woodruff,  2  N.  Y.  153;  Griffin,  9    Paige,  310;  37    Am.    Dec.  396; 

Foster  v.  Pettibone,  7  N.  Y.  433;  57  Am.  cases  cited  by  the  commissioners. 

1905.  Contract  cannot  be  modified  by  lender. 

Sec.  1905.  A  lender  for  exchange  cannot  require  the  borrower  to  fulfill  his 
obligations  at  a  time  or  in  a  manner  different  from  that  which  was  originally 
agreed  upon. 

'This  follows  from  the  nature  of  the  cou-  parties  to  be  controlled  and  governed  by 
tract.  It  is,  in  fact,  simply  an  executory  their  agreement  made  at  the  time  possession 
exchange,  and    manifestly  just  to    require      of  the  loan  changes":  Commissioners'  note. 

1906.  Certain  sections  applicable. 

Sec.  1906.  Sections  eighteen  hundred  and  ninety-three,  eighteen  hundred 
and  ninety-five,  and  eighteen  hundred  and  ninety-six  apply  to  a  loan  for  ex- 
change. 

CHAPTER  III. 

LOAN  OF  MONEY. 

Sec.  1912.    Loan  of  money. 

Sec.  1913.    Loan    to  be  repaid    in  current  funds. 
Sec.  1914.    Loan  presumed  to  be  on  interest. 
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• 

Sec.  1915.  lutepest  defined. 

Sec.  1916.  Annual  rate. 

Sec.  1917.  Legal  interest— Computation. 

Sec.  19ia  Same. 

Sec.  1919.  Interest  becomes  part  of  principal,  when. 

Sec.  1920.  Interest  on  judgment. 

1912.  Loan  of  money. 

Sec.  1912.    A  loan  of  money  is  a  contract  by  which  one  delivers  a  sum  of 
money  to  another,  and  the  latter  agrees  to  return  at  a  future  time  a  sum  equiya- 
lent  to  that  which  he  borrowed.    A  loan  for  mere  use  is  governed  by  the  chap- 
ter  on  loan  for  use. 
Interest:  See  sec.  1914  et  scq. 

1913.  Loan  to  be  repaid  in  current  money. 

Sec.  1913.  A  borrower  of  money>  unless  there  is  an  express  contract  to  the 
contrary,  must  pay  the  amount  due  in  such  money  as  is  current  at  the  time 
when  the  loan  becomes  due,  whether  such  money  is  worth  more  or  leas  than 
the  actual  money  lent. 

See  La.  Code,  art.  2884.  The  loan  of  were  actually  consumed.  This  section  roc- 
money  differs  from  ai^other  ordinary  mutum  ognizes  the  existence  of  the  act  to  us  known 
in  this:  The  identical  money  is  not  con-  as  the  specific  contract  act,  provided  for  in 
sumed,  but  it  passes  beyond  the  control  of  the  Code  of  Civil  Procedure  of  California, 
the  borrower,  and  is  as  incapable  of  being  section  667:  Sec.  200;  see,  also,  sec.  3367, 
collected    and    returned,  almost,  as    if    it  post:  Note  by  commissioners. 

1814.  Loan  presumed  to  be  on  interest. 

Sec.  1914.     Whenever  a  loan  of  money  is  made,  it  is  presumed  to  be  made 

upon  interest,  unless  it  is  otherwise  expressly  stipulated  at  the  time  in  writing. 

[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  244;  took  effect 

July  1,  1874.] 

Interest:  For  a  sketch  of  the  early  repug-  Interest  presumed.— A  contract  of  inter- 
nance  to  allowing  interest,  and  a  statemejit  est  will  not  be  presumed  where  to  hare 
of  many  principles  connected  with  the  suh-  directly  contracted  for  it  would  hare  been 
ject  in  its  modern  aspect,  see  note,  6  Am.  a  felony:  Los  Angeles  y.  City  Bank,  100 
Dec.  188.  No  usury  law  was  in  force  in  Cal.  18, 
California  in  1850:  Fowler  v.  Smith,  2  Cal. 
d9. 

1915.  Interest  defined. 

Sec.  1915.  Interest  is  the  compensation  allowed  by  law  or  fixed  by  the  par- 
ties for  the  use,  or  forbearance,  or  detention  of  money.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  245;  took  effect  July  1,  1874.] 

Allowance  of  interest:  See  6  Am.  Dec.  Interest  beyond  penalty  of  bond:  See  29 
188-109,  note;  51  Am.  Dec.  277,  278,  note.      Am.  Dec.  754,  note, 

1916.  Annual  rate. 

Sec.  1916.  When  a  rate  of  interest  is  prescribed  by  a  law  or  contract,  with- 
out specifying  the  period  of  time  by  which  such  rate  is  to  be  calculated,  it  is  to 
be  deemed  an  annual  rate. 

"This   prevents   any  misunderstanding    in  lent  has  been  a  monthly  rate  of  interest*': 

castes  of  omission,  and  conforms  to  the  gen-  Commissioners'  note.    "At  one  per  cent  iO' 

^ral    custom    of    borrowing    and     loaninip:,  terest"  means  at  one  per  cent  per  annum: 

though  in  this  state  the  custom  moat  preva-  Rogers  y.  Jones,  92  Cal.  80. 
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1917.  Legfal  interest — Computation. 

Sec.  1917.  Unless  there  is  an  express  contract  in  writing,  fixing  a  different 
rate,  interest  is  payable  on  all  moneys  at  the  rate  of  seven  per  cent  per  annum 
after  they  become  due,  on  any  instrument  of  writing  except  a  judgment,  and 
on  moneys  lent,  or  due  on  any  settlement  of  account,  from  the  day  on  which 
the  balance  is  ascertained,  and  on  moneys  received  to  the  use  of  another  and 
detained  from  him.  In  the  computation  of  interest  for  a  period  less  than  a 
year,  three  hundred  and  sixty  days  are  deemed  to  constitute  a  year.  [Amend- 
ment, approved  February  15, 1878;  Amendments  1877-78,  87;  took  effect  sixtieth 
day  after  passage.] 


This  section  does  not  apply  to  debts  of 
state:  Sawyer  v.  Colgan,  102  Cal.  283. 

Interest  when  6xie,  on  contracts  gener- 
ally: See  28  Am.  Rep.  314,  315,  note. 

Bules  for  computing  interest:  See  50 
Am.  Bee.  287-292,  note. 

Bate  of  interest.— The  legislature  has  the 
power  to  impose  on  debtors  the  obligation 
of  paying  interest  on  debts  already  due: 
Bcala  V.  Amador  Co.,  35  Cal.  624;  Dunne  v. 
Mflstiek.  50  Cal.  244;  Cummings  v.  Howard, 
63  Cal.  508;  and  it  may  prohibit  the  exact- 
ing of  interest  on  future  contracts  unless 
provided  for  by  writing:  Id.  So  it  may  re- 
duce the  rate.  The  act  of  1808  (Stats. 
1867-68,  p.  563)  was  prospectiTC  in  its  oper- 
ation, and  reduced  the  rate  of  interest  on 
future  contra(;ts:  White  v.  Lyons,  42  Cal. 
279;  Randolph  v.  Bayne,  44  Cal.  366.  That 
a  repeal  of  nsury  laws  may  operate  retro- 
spectively, see  Ewell  v.  Daggs,  108  TJ.  8. 
143.  A  change  in  the  rate  of  interest  does 
not  affect  the  contract:  Aguirre  v.  Pack- 
ard, 14  Cal.  171;  73  Am.  Dec.  643. 

Where  the  rate  of  interest  is  not  agreed 
upon,  the  court  may  allow » legal  interest 
from  the  time  the  debt  became  due:  Jones 
V.  Gardner,  57  Cal.  641.  But  it  must  be 
recovered  in  same  action  as  the  principal: 
Los  Angeles  v.  Oty  Bank,  100  Cal.  18. 
And  so  in  actions  on  ofl&cial  bonds  for  de- 
falcations: People  V.  Breyfogle,  17  Cal.  504; 
Smith  V.  Johnson,  23  Cal.  63.  But  not  un- 
less it  was  understood  that  some  interest 
was  to  be  paid:  Ferret  v.  Jones,  39  Cal.  65r»; 
but  see  sec.  1914,  supra.  Where  interest 
coipmences  after  demand,  demand  must  be 
made  before  it  can  be  allowed:  Butler  v. 
Austin,  G4  Cal.  3.  A  statement  of  a  mutual 
account  in  which  interest  is  charged  on 
both  sides  is  a  sufficient  writing  to  bind 
the  party  rendering  the  statement  as  to  the 
interest  he  has  charged  himself  with:  Prat- 
alongo  V.  Larco,  47  Cal.  378:  Interest  in 
excess  of  the  legal  rate  will  not  be  allowed, 
except  upon  an  express  agreement  in  writ- 
ing: Crosby  v.  McDermott,  7  Cal.  146;  Hill 
T.  Eldred,  49  Cal.  398;  Goldsmith  v.  Saw- 
yer, 46  Cat  209.  The  law  does  not  favor 
the  giving  of  interest  in  excess  of  the  stat- 
utory rate:  Crosby  v.  McDermott,  7  Cal. 
146.  But  see  Auzerais  v.  Naglee,  74  Cal. 
60.  where  an  agreement  was  implied  to  pay 
higher      rate.     And     subsequent    advances 
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do  not  impliedly  carry  the  same  rate  of  il- 
legal interest  stipulatrd  to  run  upon  the 
oriirinnl  advancement:  Marzion  v.  Pioche,  8 
Cal.  522.  The  written  agreement  to  pay  in- 
terest in  excess  of  the  statutory  rate  is  to 
operate  prospectively,  and  so  construed  will 
stand:  Adams  v.  Hastings,  6  Cal.  126;  65 
Am.  Dec.  496;  but  an  agreement  to  pay  such 
excessive  rate  on  an  indebtedness  incurred 
prior  to  the  contract  is  void  for  want  of 
consideration  as  to  the  excess  of  interest  up 
to  the  date  of  the  agreement:  Adams  v. 
Hastings,  6  Cal.  126;  65  Am.  Dec.  496.  But 
the  requirement  that  a  contract  for  more 
than  the  legal  rate  of  interest  must  be  in 
writing  does  not  prevent  equity  from  cor- 
recting a  contract  as  to  the  rate  of  interest: 
Hathaway  v.  Brady,  23  Cal.  121;  and  for 
the  circumstances  under  which  a  parol 
contract  for  excessive  rate  will  be  enforced, 
see  Hidden  v.  Jordan,  28  Cal.  301.  The 
rate  fixed  in  a  promissory  note  is  not  a  con- 
tract in  writing  between  the  maker  and 
sureties:  Smith  v.  Johnson,  23  Cal.  63.  The 
interest  is  to  be  paid  although  the  creditor 
had  money  of  the  debtor  in  his  hands,  if 
the  same  was  not  applied  to  the  interest: 
Laughlin  v.  Wright.  03  Cal.  113.  See,  gen- 
erally. Story  V.  Story,  100  Cal.  30;  Cox  v. 
Mcliaughlin,  76  Oal.  60:  9  Am.  St.  Rep. 
164;  Falkner  v.  Hendy,  80  Cal.  636;  Floyd 
V.  Davis,  98  Cal.  591. 

In  a  settlement  of  an  account  in  court 
the  sum  allowed  bears  interest  from  date  of 
settlement:  Easterbrook  v.  Farquhai  son,  110 
Cal.  311;  Swinnerton  v.  Argonaut  Land  etc. 
Co.,  112  Cal.  375,  where  the  question  of  in- 
terest on  implied  contract  to  pay  for  ser- 
vices was  involved:  Hellman  v.  Merz,  113 
Cal.  661.  A  judgment  for  interest  on  an  ac- 
count sued  upon,  where  the  account  was 
never  settled  or  a  balance  ascertained,  is  er- 
roneous, and  the  judgment  will  be  modl£ed 
upon  appeal,  by  striking  therefrom  the 
amount  of  interest  found  due:  Heald  v. 
Hendy,  89  Cal.  632. 

Interest  after  maturity.— Moneys  after 
they  become  due  bear  interest  at  the  rate 
agreed  upon  in  the  written  contract,  al- 
though nothing  be  expressly  said  about  in- 
terest after  maturity:  Kohler  v.  Smith,  2 
Cal.  597;  56  Am.  Dec.  3(59;  Main  v.  Cas- 
serly,  07  Cal.  122  (interest  was  to  be  al- 
lowed  until  payment  of  principal).    For  a 


§§  1918-1920 


Civil  Code. 


[Ddv.  ni.  Part  IV, 


careful  consideration  of  this  question,  see  a 
decision  hy  the  supreme  court  of  Indiana, 
Shaw  T.  Rigby,  84  Ind.  375,  43  Am.  Rep. 
96,  where  the  above  view  is  adopted,  and 
prior  cases  in  that  state  are  overruled.  In- 
terest after  maturity/  whether  controlled  hy 
the  contract  or  by  statute:  See  47  Am.  Rep. 
70-75.  note;  30  Am.  Rep.  47-50,  note;  &3 
AnL  Dec.  438-440.  note. 

Money  deposited  in  a  bank  without 
special  contract  does  not  become  due  until 
demand,  and  if  paid  on  demand  no  interest 
is  collectible:  Los  Angeles  y.  City  Bank,  100 
Cal.  18.  On  the  suspension  of  a  bank,  the 
amount  of  a  balance  due  a  depositor  is  an 
account  stated,  and  the  bank  is  thereafter 
liable    for    interest    on    the    balance:  Mc* 


Gowan  t.  McDonald,  111  Cal.  57,  72;  S2 
Am.  St.  Rep.  149. 

Interest  on  money  deposited  as  secnrity  ii 
not  recoverable  from  the  date  of  the  de- 
posit, but  can  be  allowed  only  on  suvh  sum 
'as  plaintiff  may  be  entitled  to  recoyer, 
after  the  refusal  of  a  lawful  demand  for 
its  repayment:  Barrere  v.  Somps,  113  CaL 
97,  103. 

Coupon  bonds  continue  to  bear  intereitt 
after  their  maturity,  though  the  coupons  at- 
tached extend  only  to  maturity:  Kendall  v. 
Porter.  120  Cal.  106. 

Interest  on  Judgments:  See  infra,  oec 
1920. 

Compounding  interest:  See  infra,  sec 
1919. 


1918.  Same. 

Sec.  1918.  Parties  may  agree  in  writing  for  the  payment  of  any  rate  of 
interest,  and  it  shall  be  allowed,  according  to  the  terms  of  the  agreement,  until 
the  entry  of  judgment. 


Stats.  1SG8,  p.  553,  sec.  2;  Stats.  1870,  p. 
699,  sec.  1. 

Any  rate:  See  Chafoin  y.  Rich,  92  Cal. 
471.  Equity  as  well  as  law  is  bound  to  pay 
any  contract  rate:  Boyce  y.  Fisk,  110  Cal. 
107.  The  parties  may  provide  for  an  in- 
crease of  interest:  Thompson  y.  Corner,  104 


Cal.  108;  43    Am.    St.    Rep.  81;  Finger  t. 
McCaughey,  114  Cal.  64. 

NationsLl  banks  may,  by  reason  of  thii 
section,  charge  and  receive  such  rates  of  in- 
terest as  may  be  agreed  upon:  Hinds  y. 
Marmolejo,  60  Cal.  229;  Farmers'  Nat.  Gold 
Bank  y.  Stover,  60  Cal.  387;  CaUfornia  Nat 
Bank  v.  Ginty,  108  Cal.  148. 


1919.  Interest  becomes  part  of  principal,  when. 

Sec.  1919.  The  parties  may,  in  any  contract  in  writing  whereby  any  debt  is 
secured  to  be  paid,  agree  that  if  the  interest  on  such  debt  is  not  punctually 
paid  it  shall  become  a  part  of  the  principal,  and  thereafter  bear  the  same  rate 
of  interest  as  the  principal  debt. 


Compounding  interest:  See  the  note  to 
Selleck  y.  French,  6  Am.  Dec.  185.  The  in- 
terest was  compounded  for  nonpayment  of 
the  interest  payable  monthly  in  Page  y. 
Williams,  54  Cal.  262.  For  the  rule  as  to 
the  computation  of  interest  where  partial 
payments  haYe  been  made,  see  Estate  of 
Dew,  35  Cal.  692. 

Where  parties  are  in  the  habit  of  making 
periodical  statements  of  account  without 
charging  interest  on  the  ascertained  bal- 
ances, such  settlements  are  deemed  conclu- 
sive, and  the  courts  will  not  go  behind 
them  to  allow  interest,  except  in  the  case 
of  mistake  or  fraud:  Chandler  y.  People's 
Sayings  Bank,  60  Cal.  401.  Interest,  com- 
pound, when  recoYerable:  See  34  Am.  Rep. 
101,  note.  Interest  on  overdue  coupons: 
See  64  Am.  Dec.  441,  442,  note. 

Where  a  note    calls    for    interest    com- 


pounded monthly  at  rate  of  eight  per  cent, 
an  agreement  to  reduce  the  rate  of  interest 
to  six  per  cent  does  not  reduce  the  rate  of 
compounding  to  six  per  cent:  Hibemia  Sst. 
etc.  Soc.  Y.  Wackenreuder,  111  Cal.  471. 
The  right  to  compound  interest  mast  find 
support  in  the  terms  employed  by  the  par- 
ties: Finger  y.  McCaughey,  114  Cal.  64. 

Same  rate  as  principal  debt.— In  com- 
pounding interest,  greater  rate  than  that  on 
the  principal  debt  cannot  be  allowed:  Sav- 
ings etc.  Soc.  V.  Horton,  63  Cal.  105;  Dean 
V.  Applegarth,  G5  Cal.  391;  Yndart  y.  Den,' 
116  Cal.  533;  58  Am.  St.  Rep.  200.  If  the 
contract  provides  that  deferred  installments 
of  interest  shall  bear  interest  at  a  higher 
rate  than  that  borne  by  the  principal,  no 
compound  interest  can  be  allowed;  Yndart 
V.  Den,  lid  Cal.  533;  58  Am.  St.  Rep.  200. 


1920.  Interest  on  judgment. 

Sec.  1920.  Interest  is  payable  on  judgments  recovered  in  the  cotirts  of  this 
state  at  the  rate  of  seven  per  cent  per  annum,  and  no  greater  rate,  but  such 
interest  must  not  be  compounded  in  any  manner  or  form.  [Amendment,  ap- 
proved March  30>  1874;  Amendments  1873-7-i,  245;  took  eflfect  July  1,  1874.] 
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Interest  on  Judgements.— "This  conforms 
to  the  amendment  of  the  act  of  1868,  pai^e 
653,  as  made  in  1870,  page  099,  section  1": 
Commissioners' note.  See  Stewart  v.  Spauld- 
ing,  72  Cal.  264,  where  the  question  of  in- 
terest on  a  foreijrn  judgment  enforced  in 
this  state  came  up. 

At  common  law,  judgments  did  not  carry 
interest:  Thomson  v.  Monrow,  2  Cal.  99;  50 
Am.  Dec.  818;  and  it  has  been  so  Iield  with 
respect  to  judgments  of  this  state,  and  to 
judirments  of  other  states,  which  did  not 
disclose,  and  were  not  proved  to  carry,  in- 
terest: Cavender  v.  Guild,  4  Cal.  251.  But 
in  Emeric  v.  Tarns,  6  Cal.  155^,  Corcoran  v. 
Boll,  32  Cal.  82,  T^ane  y.  Gluckauf,  38  Cal. 
^88,  and  in  Mount  y.  Chapman^  9  Cal.  294, 
it  was  decided  that  judgments  on  contracts 
bearing  interest  carried  the  same  interest  as 
the  contracts.  Since  the  act  of  1870  (Stats. 
1870.  p.  699),  interest  is  allowable  on  all 
money  judgments:  Bell  y.  Knowles^  45  Cal. 
193;    Dougherty  y.  Miller^    38    Cal.    548; 


Whitcher  v.  Webb,  44  Cal.  127;  Randolph  y. 
Bayne.  44  Cal.  366.  It  had  been  held  that  a 
judgment  for  use  and  occupation  did  not 
draw  interest:  Osbom  v.  Hendrickson,  S  Cal, 
32.  But  in  Burke  y.  Carruthers,  31  Cal.  467, 
a  judgment  for  damages  in  a  forcible  entry 
and  detainer  case  carried  interest.  So,  also, 
street  assessment  judgment:  Himmelman  y. 
Oliver,  34  Cal.  246;  decree  in  foreclosure  on 
sum  due:  Whitcher  v.  Webb,  44  Cal.  127; 
and  all  final  money  judgments:  Clark  v. 
Dimam,  46  Cal.  204. 

The  judgment  bears  interest  only  from 
the  time  it  is  pronounced:  Bibend  y.  Liver- 
pool etc.  Ins.  Co.,  30  Cal.  79. 

Compound  interest  never  to  be  allowed  on 
judgments:  See  application  of  principle  to 
an  actiod  against  an  administrator  in  a 
judgment  recovered  against  the  decedent 
during  his  lifetime,  and  rejected  as  a  claim 
by  the  administrator:  Quivey  y.  HaU,  19  Cal. 
97. 

Interest  as  damages:  See  post,  sec.  3287. 
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II.    Hiring  of  Real  Property 1941 

m.    Hiring  of  Personal  Property 1955 

CHAPTER  I. 


HIRING  IN  GBNBBAIi. 

Bee.  1925.  Hiring,  what. 

See.  1926.  Products  of  thing. 

Sec.  1927.  Quiet  possession. 

Sec.  1928.  Degree  of  care,  etc.,  on  part  of  hirer. 

See.  1929.  Mu^t  repair  injuries,  etc. 

8ec.  1930.  Thing  let  for  a  particular  purpose. 

Sec.  1931.  When  letter  may  terminate  the  hiring. 

Sec.  1932.  When  hirer  may  terminate  the  hiring. 

Sec.  1933.  When  hiring  terminates. 

Sec.  1934.  When  terminated  by  death,  etc.,  of  party. 

Sec.  1935.^  Apportionment  of  hire. 

1925.  Hiring,  what. 

Sec.  1925.  Hiring  is  a  contract  by  which  one  gives  t*  another  the  temporary 
possession  and  use  of  property,  other  than  money,  for  reward,  and  the  latter 
4igrees  to  return  the  same  to  the  former  at  a  future  time. 


Hiring  peraonalty:  See  post,  sec.  1955  et 

■eq. 

Hiring,  or  locatio  conductio,  was  divided 
at  the  ciTil  law  into:  1.  The  hiring  of  a 
thing  for  use  (locatio  rei);  2.  The  hiring  of 
work  and  labor  (locatio  operis  faciendi);  3. 
The  hiring  of  care  and  service  to  be  per- 
formed or  beetowed  on  the  thing  delivered 
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(locatio  custodioe);  and  4.  The  hiring  of 
the  carriage  of  goods  from  one  place  to  an- 
other (locatio  operis  mercium  vehendarum): 
Story  on  Bailments,  sec.  8.  The  lessor  must 
deliver  possession  to  the  lessee,  otherwise 
the  latter  is  justified  in  abandoning  the 
premises  and  refusing  to  pay  rent;  Dengler 
V.  Michelssen,  76  Cal.  126w 
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1926.  Products  of  thing. 

Sec.  1926.    The  product*  of  a  thing  hired,  during  the  hiring^  belong  to  the 
hirer. 
Products  of  land  leased:  See  Shaw  t.  Mayer,  95  Cal.  301. 

1927.  Quiet  possession. 

Sec.  1927.  An  agreement  to  let  upon  hire  binds  the  letter  to  secure  to  the 
hirer  the  quiet  possession  of  the  thing  hired  during  the  term  of  the  hiring, 
against  all  persons  lawfully  claiming  the  same.' 


Buty  of  letter  of  building  in  this  re- 
spect: See  post,  sec.  1941. 

This  coTenant  of  quiet  possession  exists 
in  behalf  of  the  tenant  of  the  upper  floors 
of  a  building;  if  the  landlord  violates  it  in 
course  of  repairing  the  lower  floors,  a  cause 
of  action  lies  upon  the  breach  of  the  cove^ 
nant,  and    the    tenant    need  not    plead  or 


prove  nepli^nce  on  the  landlord's  part:  Mc- 
Dowell V.  Hyman,  117  Cal.  67. 

Duty  of  letter  of  personalty  likewiw: 
See  post,  sec.  1965. 

See  Schouler  on  Bailments,  p.  148,  tnd 
Story  on  Bailments,  sec.  387,  as  to  the  im- 
plied warranties  on  the  part  of  the  letter. 


1928.  Degree  of  care,  etc.,  on  part  of  hirer. 

Sec.  1928.     The  hirer  of  a  thing  must  use  ordinary  care  for  its  preservation 
in  safety  and  in  good  condition. 

4  N.  J.  L.  87;  Homer  v.  Thwing.  3  Pick. 
492;  Perham  v.  Coney,  117  Mass.  102;  Lewis 
V.  McAfee,  32  Ga.  465.  In  Beach  v.  Raritan 
etc.  R.  R.  Co.,  37  N.  Y.  457,  the  bailee,  hir- 
ing used  a  barge  for  other  than  the  etipn- 
lated  purpose,  was  held  liable  for  loss,  inde- 
pendently of  any  question  of  negligence: 
See,  also,  infra,  sec.  1830.  That  an  ordinary 
bailee  for  hire  may  contract  for  exemption 
from  liability  for  want  of  ordinary  care 
and  skill,  see  Alexander  v.  Greene,  3  Hill, 


Degree  of  diligence.— This  bailment  be- 
ing one  of  mutual  benefit,  the  law  demands 
of  the  hirer  ordinary  diligence  only  for  the 
preservation  and  safety  of  the  thing  bailed: 
Smith  V.  Simms,  51  How.  305;  that  is,  such 
care  ond  diligence  as  is  usual  with  men  of 
ordinary  discretion  in  managing  their  own 
property:  Smith  v.  Simms,  51  How.  305; 
Millon  V.  Snlifll.ury^  13  Johns.  211;  May- 
nard  v.  Buck,  100  Mass.  40;  Jackson  v. 
Robinson,  18  B.  Mon.  1;  Collins  v.  Bennett, 
iti  N.  Y.  490;  Chamberlin  v.  Cobb,  32  Iowa, 
r>l;  therefore,  inevitable  accident  or  superior 
force  will  excuse  the  bailee's  not  return- 
ing the  article  as  it  was  received:  Watkins 
V.  Roberts,  28  Ind.  167;  Hyland  v.  Paul,  33 
Barb.  241;  Field  v.  Brackett,  56  Me.  121;' 
McEvers  v.  Steamboat  Sangamon,. 22  Mo. 
187;  where  the  hirer  has  used  ordinary  care 
in  regard  to  an  animal  hired,  he  is  not  to 
be  made  answerable  for  its  sickness  or 
death:  Buis  v.  Cook,  60  Mo.  391;  Harring- 
ton V.  Snyder,  3  Barb.  380;  Francis  v.  Shorn- 
der,  67  111.  272;  Eastman  v.  Sanborn.  3 
Allen,  594;  if,  however,  the  thing  is  used 
for  a  different  purpose  or  in  a  different 
manner  than  that  which  was  contemplated 
by  the  parties  at  the  time  of  the  hiring,  the 
hirer  will  be  responsible  for  the  results  of 
even  his  slight  negligence:  Schenck  v.Strong, 


9. 

The  driving  of  a  horse  beyond  the  dis- 
tance for  which  it  is  hired  renders  the  bailee 
liable  for  injury  resulting:  Welch  v.  Mobr, 
93  Cal.  371.  But,  if  no  distance  was  men- 
tioned in  the  contract,  the  bailee  is  not 
liable  for  injury  resulting:  Welch  v.  Mohr, 
93  Cal.  371.  See  Wilmington  Transp.  Co.  t. 
O'Neil,  98  Cal.  1,  where  a  lighter  was  hired 
and  lost. 

See  a  collection  of  recent  decisions  in  3 
Wait's  Actions  and  Defenses,  617  et  aeq.; 
losses  occasioned  by  robbery  are  governed 
by  like  rules:  See  Wait's  Actions  and  De- 
fenses, 619. 

Burden  of  proving  negligence  in  thece 
cases:  See  the  discussion  in  Story  on  Bail- 
ments, sec.  410  et  seq. 


1929.  Mnst  repair  injuries,  etc. 

Sec.  1929.  The  hirer  of  a  thing  must  repair  all  deteriorations  or  injuries 
thereto  occasioned  by  his  want  of  ordinary  care.  [Commissioners*  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Repairs.— This  requirement   results    from  not  complying  with  its  provisions,  see  0ec. 

the  rule  of    the    previous    section,  and  the  1931,  infra.    Liability  of  lessor  when  prem- 

same  rule   applies   to   realty:  See  post,  sec.  ises  are  out  of  repair  or  in  dangerous  condi- 

1941.    With  respect   to    the  consequence  of  tion:  See  50  Am.  Dec.  776-783,  note. 
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1930.  Thing  let  for  a  particular  purpose. 

Sec.  1930.  When  a  thing  is  let  for  a  particular  purpose  the  hirer  must  not 
use  it  for  any  other  purpose;  and  if  he  doe8>  he  is  liable  to  the  letter  for  all 
damages  resulting  from  such  use,  or  the  letter  may  treat  the  contract  as  there- 
by rescinded.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

See   cases   cited    lupra,    in    note  to   sec.  192S.  See  Hey  wood  ▼.  Berkeley  etc.   Assn.^ 
71  Cal.  849. 

1931.  When  letter  may  terminate  the  hiring. 

Sec.  1931.  The  letter  of  a  thing  may  terminate  the  hiring  and  reclaim  the 
thing  before  the  end  of  the  term  agreed  upon: 

1.  When  the  hirer  uses  or  permits  a  use  of  the  thing  hired  in  a  manner  con- 
trary to  the  agreement  of  the  parties;  or, 

2.  When  the  hirer  does  not,  within  a  reasonable  time  after  request,  make 
such  repairs  as  he  is  bound  to  make. 


Forfeiture  of  lease:  See  26  Am.  St.  Rep. 
911-913,  note. 

When  there  is  a  breach  of  a  covenant 
not  to  assign,  the  lessor  has  only  the  op* 
tion  to  forfeit    the   lease,  and    the  assign- 


ment is  not  void  but  passes  the  term,  and 
the  only  remedy  is  for  breach  of  the  cove- 
nant: Uandol  t.  Tatam,  98  Cal.  300;  Garcia 
y.  GunD«  119  Cal.  316. 


1932.  When  hirer  may  terminate  the  hiring. 

Sec.  1932.  The  hirer  of  a  thing  may  terminate  the  hiring  before  the  end 
of  the  term  agreed  upon: 

1.  When  the  letter  does  not,  within  a  reasonable  time  after  request,  fulfill 
his  obligations,  if  any,  as  to  placing  and  securing  the  hirer  in  the  quiet  posses- 
sion of  the  thing  hired,  or  putting  it  into  good  condition,  or  repairing;  or, 

2.  Wh^n  the  greater  part  of  the  thing  hired,  or  that  part  which  was  and 

which  the  letter  had  at  the  time  of  the  hiring  reason  to  believe  was  the  material 

inducement  to  the  hirer  to  enter  into  the  contract,  perishes  from  any  other  cause 

than  the  want  of  ordinary  care  of  the  hirer.     [Commissioners^  Amendment,  ap- 

proYed  March  16,  1901;  took  effect  July  1,  1901.] 

Measure  of  damages  for  refusing  to  give  Abandonment  of  premises,  what  jnstl* 
tenant  possession:  See  5S  Am.  Rep.  606-614,  fies  tenant  in:  See  38- Am.  St.  Rep.  476-492* 
note;  100  Am.  Dec.  428«  429,  note.  note. 

1933.  When  hiring  terminates. 

Sec.  1933.    The  hiring  of  a  thing  terminates: 

1.  At  the  end  of  the  term  agreed  upon; 

2.  By  the  mutual  consent  of  the  parties; 

3.  By  the  hirer  acquiring  a  title  to  the  thing  hired  superior  to  that  of  the 
letter;  or, 

4.  By  the  destruction  of  the  thing  hired. 


Sabd.  1.  Expiration  at  the  end  of 
term  agreed  on.— A  lease  for  a  fixed  period 
expires  at  the  end  of  that  period,  notwith- 
standing the  death  of  the  lessee  before  the 
expiration  of  the  term:  Hihn  v.  Mangen- 
lierg.  89  Cal.  208;  Canning  v.  Fibush,  77 
Cal.  196.  This  is  true  though  no  adminis- 
tration is  had  upon  the  estate  of  the  lessee 
who  dies  before  the  expiration  of  the  term: 


Hihn  ▼.  Mangenberg,  89  Cal.  268.  The  land- 
lord has  a  right  to  re-enter  upon  the  expir- 
ation of  the  term  without  prerious  notice 
to  quit:  McKissick  y.  Ashby,  98  Cal.  422. 
Where  the  lessee  continues  in  possession  of 
the  premises  after  the  expiration  of  the 
lease,  he  does  not  cease  to  be  a  tenant  in 
possession  or  acquire  any  right  to  use  the 
property  without  paying    for  it:  Harris  T. 
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Foster,  07  Cal.  292;  33  Am.  St.  Rep.  187.  Destruction  of  leasehold  property:  See 

Subd.  3.    See    Higgins  t.  California    etc.  94  Am.  Dec.  662-665.  note;  61  Am.  St  Rep. 

Co.,  109  Cal.  304.  566-672.  note. 

Subd.  4.    Destruction  of  thing:  hired.—  Bight  of  landlord  to  enter  after  termi- 

As  to  the  rule  where  leased  premises  are  de-  nation  of  lease:  See  69  Am.  Dec  754-756^ 

stroyed  by  fire,  see  Harrington  y.  Watson,  note. 

11  Or.  143;  50  Am.  Rep.  465. 

1934.  When  terminated  by  death,  etc.,  of  party. 

Sec.  1934.    If  the  hiring  of  a  thing  is  terminable  at  the  pleasure  of  one  of 

the  parties^  it  is  terminated  by  notice  to  the  other  of  his  death  or  incapacity  to 

contract.    In  other  cases  it  is  not  terminated  thereby. 

Termination  of  estates  at  will  or  suf-     possession  of  tenant  after  death  of  landlord 
ferance.— The  death  of  landlord  terminates      is  wrongful:  Joy  y.  McKay«  70  CaL  44&. 
a    tenancy  at    sufferance    or    at  will.    The 

1936.  Apportionment  of  hire. 

Sec.  1936.  When  the  hiring  of  a  thing  is  terminated  before  tiie  time  orig- 
inally agreed  upon,  the  hirer  must  pay  the  due  proportion  of  the  hire  for  such 
use  as  he  has  actually  made  of  the  thing,  unless  such  use  is  merely  nominal, 
and  of  no  benefit  to  him. 

Apportionment  of  hire.— The  code  com-      ary  for  hire  is  entitled  upon  a  termination  of 

missioners    say:  "Modified    from    Story    on      the  depomt,  see  ante,  sees.  1853-1855. 

-.,       ^  ^Ho^io.i  Apportionment  of  rent  on  destruction  of 

Bailments,  sees.  418,  418a.  ^^^^  ^,  ^^^^^  premises:  See  37  Am.  Bep. 

Por  the  compensation  to  which  a  deposit-      283,  284,  note. 


CHAPTER  n. 

HIRING  OP  REAL  PROPERTY. 

gee.  1941.  Lessor  to  make  dwelling-honse  fit  for  its  purpose. 

Sec.  1942.  When  lessee  may  make  repairs,  etc. 

€ec.  1943.  Term  of  hiring  when  no  limit  is  fixed. 

Sec.  1944.  Hiring  of  lodgings   for  indefinite  term. 

Sec.  1945.  Renewal  of  lease  by  lessee's  continued , possession. 

Sec.  1946.  Notice  to  quit. 

Sec.  1947.  Rent,  when  payable. 

Sec.  1948.  Attornment  of  a  tenant  to  a  stranger. 

Sec.  1949.  Tenant  must  deliver  notice  served  on  him. 

Sec.  1950.  Letting  parts  of  rooms  forbidden. 

1941.  Lessor  to  make  dwelling-honse  fit  for  its  purpose. 

Sec.  1941.  The  lessor  of  a  building  intended  for  the  occupation  of  human 
beings  must,  in  the  absence  of  an  agreement  to  the  contrary,  put  it  into  a  con- 
dition fit  for  such  occupation,  and  repair  all  subsequent  dilapidations  thereof, 
which  render  it  untenantable,  except  such  as  are  mentioned  in  section  nineteen 
hundred  and  twenty-nine.  [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  245;  took  effect  July  1,  1874.] 

"This  section  changes  the  rule  upon  this  down  to  the  year    eighteen    hundred  sn^ 

subject  to  conform  to  that  which,  notwith-  sixty-one,  shows  that  the  public  do  not  and 

standing  steady  judicial  adherence  for  hun-  cannot    understand    their    justice,  or  even 

dreds  of  years   to    the   adverse  doctrine,  is  realize  their  existence.    So  familiar  a  point 

generaUy    believed    by  the    unprofessional  of  law  could  not  rise  again  and  asrain  for 

public  to  be  law,  and  upon  which  basis  they  adjudication  w^ere  it  not  that  the  eonunonity 

almost  always  contract.    The  very  fact  that  at  larpre  revolt  at  every  application  of  the 

there  are  repeated  decisions  to  the  contrary,  rule":  Commissioners'     note.    The    amend- 
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meDt  sugprested  by  the  code  examiners  was 
the  introduction  of  the  clause  "in  the  ab- 
4icnce/'  etc.  As  an  example  of  what  is 
stated  by  the  commissioners,  see  Brewster  t.  * 
De  Fremery.  33  Cal.  341.  where  the  lessor 
was  not  held  liable  to  make  repairs. 

The  above  and  the  succeeding^  sections 
were  construed  in  Van  Every  v.  Ogg,  59 
Cal.  5G3,  a  summary  action  against  a  tenant 
for  holding  over,  in  which  a  counterclaim 
for  one  thousand  dollars  was  set  up  for 
damage  occasioned  to  the  tenant's  furni- 
ture and  carpets  by  water  leaking  through 
the  roof  and  walls  of  the  building.  Refer- 
ring to  the  above  section,  the  court  said: 
'*It  is  insisted  that  the  section  last  cited,  by 
operation  of  law,  inserts  in  every  lease  a 
covenant  on  the  part  of  the  landlord  to 
repair.  But  bearing  in  mind  that  at  the  . 
common  law  no  such  covenant  was  implied, 
and  reading  the  two  sections  [1941  and 
1042]  together,  the  intent  seems  clear  that 
the  obligation  of  the  landlord  should  be 
limited  by  the  extent  of  the  privilege  con- 
ferred upon  the  tenant;  that  it  is  the  duty 
of  the  landlord  to  repair  upon  notice,  and  if 
he  does  not  perform  this  duty  he  is  to  be 
compelled  to  pay,  by  deduction  from  the 
rent,  to  the  extent  of  a  month's  rental,  or, 
.at  the  option  of  the  tenant,  the  term  be  con- 
cluded without  redress  to  the  landlord.  If 
doubt  remained  that  this  is  the  proper  con- 
struction, we  think  the  legislative  purpose 
it  apparent  when  sections  1941  and  1942  of 
the  Civil  Code,  as  amended  in  the  year  1874, 
are  compared  with  the  same  sections  as  they 
stood  originally. 

"Section  1041  was  amended  by  simply  in- 
serting the  words  'in  the  absence  of  an 
agreement  to  the  contrary.' 

"Prior  to  the  amendment,  section  1492 
read:  'If  within  a  reasonable  time  after 
notice  to  the  lessor  of  dilapidations  whicA 
be  ought  to  repair  he  negle(its  to  do  so,  ' 
the  lessee  may  repair  the  same  himself  and 
iieduct  the  expenses  of  such  repair  from 
the  rent,  or  otherwise  recover  it  from  the 
lesiwr.'  By  the  amendment  of  this  section 
the  legislature  have  taken  away  from  the 
lessee  the  right  to  make  all  repairs  (with- 
out limitation  as  to  expenditure)  which  the 
lessor  ought  to  make;  and  have  also  taken 
away  the  right  to  reco>%r  any  sum  expended 
'otherwise'  than  by  deduction  to  the  amount 
of  a  month's  rent,  giving  to  the  tenant,  in 
return  for  such  restriction,  the  privilege  of 
vacating  the  premises  without  further  liabil- 
ity upon  the  lease."  The  judgment  for  the 
plaintiff,  given  in  the  lower  court,  was  af- 
firmed. 


A  tenant  under  a  lease  cannot  abandon 
the  premises  on  the  ground  that  they  were 
unfit  for  habitation,  if  the  landlord  was  will- 
ing to  put  them  in  a  fit  condition  and  the 
lessee  had  given  him  no  notice  that  they 
must  bo  put  in  condition:  Green  v.  Redding, 
92  Cal.  548. 

The  rule  of  caveat  emptor  applies  to  the 
occupation  of  rented  promises  by  a  tenant 
as  to  any  defects  which  are  inherent  and 
unknown  to  the  landlord,  and  the  landlord 
is  not  liable  to  the  tenant  for  injuries  re- 
ceived where  he  has  done,  all  that  a  reason- 
able and  prudent  man  would  have  done 
toward  fitting  the  place  for  occupation: 
Daley  v.  Quick,  99  Cal.  179.  See  Smith  v. 
Buttner,  90  Cal.  95.  At  common  law  there 
was  no  duty  upon  the  landlord  to  keep  the 
property  in  particular  condition:  Sieber  v. 
Blanc,  76  Cal.  173;  Callahan  v.  Loughran, 
102  Cal.  476. 

NulBances,  respective  liability  of  land- 
lord and  tenant  for:  See  59  Am.  Dec.  733- 
740.  note. 

XTnliealtliy  condition  of  premises,  lia- 
bility of  landlord  for:  See  55  Am.  Rep.  2o5- 
260,  note;  46  Am.  Rep.  474,  475,  note;  66 
Am.  St.  Hep.  785-789.  note. 

Restoration  of  injured  or  destroyed 
building,  duty  of  landlord  with  respect  to: 
See  38  Am.  St.  Rep.  482-484.  note. 

The  obligation  of  the  landlord  as  im- 
posed by  this  section  is  limited  by  section 
1942.  and  the  only  consequence  of  a  breach 
thereof  is  that  the  tenant  may  either  va- 
cate the  premises  or  expend  one  month's 
rent  for  repairs:  Gately  v.  Campbell.  124 
Cal.  520. 

Liability  of  landlord  for  injuries.— A 
landlord  is  not  liable  to  an  employee  of  the 
tenant  for  personal  injuries  resulting  from 
a  defective  stairway  used  on  the  premises 
when  the  landlord  is  not  bound  by  cove- 
nant to  make  necessary  repairs:  Willson  v. 
Treadwell,  81  Cal.  58.  That  landlord  is  not 
liable  for  injury  to  a.  third  party  caused 
by  a  falling  awning,  when  the  accident  is 
due  to  the  negligence  of  the  tenant  in  pos- 
session: See  Kalis  v.  Shattuck,  69  Cal.  093; 
58  Am.  Rep.  568.  See,  further,  where  land- 
lord is  liable.  Pike  v.  Brittan,  71  Cal.  ir»9; 
60  Am.  Rep.  527;  Jessen  v.  Sweigert,  06 
Cal.  182.  Where  landlord  retains  control  of 
the  leased  premises:  Davis  v.  Pacific  Power 
Co.,  107  Cal.  563;  48  Am.  St.  Riep.  156.  See 
King  V.  Southern  Pacific  Co.,  109  Cal.  96, 
where  landlord  is  liable  for  the  destruction 
of  a  bailor's  goods,  resulting  from  the  land- 
lord's negligence. 


1942.  When  lessee  may  make  repairs,  etc. 

Sec.  1942.  If  within  a  Teasonable  time  after  notice  to  the  lessor  of  dilapida- 
tions which  he  ought  to  repair  he  neglects  to'  do  so,  the  lessee  may  repair  the 
«ame  himself,  where  the  costs  of  such  repairs  do  not  require  an  expenditure 
greater  than  one  month's  rent  of  the  premises,  and  deduct  the  expenses  of  such 
repairs  from  the  rent,  or  the  lessee  may  vacate  the  premises,  in  which  oase  he 
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shall  be  discharged  from  further  payment  of  rent,  or  performance  of  other  con- 
ditions. [Amendment,  approved  March  30,  1874;  Amendments  1873-74,  246; 
took  effect  July  1,  1874.] 


Be-entry  to  make  repairs.— Landlord  has 
the  right  to  re-enter  to  make  repairs  as  re- 
quired by  the  statute,  but  he  cannot  make 
extensiTe  alterations:  Dwyer  ▼.  Carroll,  86 
Cal.  298.  See  the  same  case  where  the 
landlord  by  his  extensive  alterations  made 
himself  liable  as  a  trespasser.  See,  also, 
Callahan  v.  Lougrhran,  102  Cal.  476. 

When  lessee  may  repair  at  lessor's  ex- 
pense.—In  the  section  as  originally  pro- 
posed there-  was  neither  any  limit  to  the 
amount  of  repairs  nor  did  it  contain  the 
above  alternative.  In  proposing  this  amend- 
ment, the  code  examiners  urged:  "The  pres- 
ent section  authorises  the  tenant  to  repair 
dilapidations,  however  great,  even  though 
they  might  require  the  reconstmction  of 
half  of  the  premises,  and  deduct  the  ex- 
penses of  the  repairs  from  the  rent.  When 
buildings  have  been  nearly  destroyed  by  fire, 
or  an  earthquake,  the  exercise  of  this  right 
would  prove  of  serious  injury  to  the  land- 
lord. The  tenant  is  given  the  privilege  of 
vacating  the  premises  in  case  the  landlord 
neglects  to  make  the  repairs  needed,  and  is 
also  authorised  to  make  them  himself  when 
they  do  not  require  an  expenditure  exceed- 
ing one  month's  rent,  which  would  seem  to 
be  all  that  with  justice  to  the  landlord 
could  be  allowed  to  the  tenant.*' 


The  observation  of  the  code  commtssionen 
to  the  original  sectioI^— an  observation  los- 
ing none  of  its  force  by  reason  of  the 
amendment— is:  "The  rules  prescribed  in  the 
preceding  section  necessitates  this." 

See  the  facts  in  Savings  etc.  Soc.  v.  Ge- 
richten.  64  Cal.  520,  where  a  letter  from 
the  vice-president  of  the  bank  was  held  not 
to  empower  the  tenant  to  charge  the  bank 
with  cost  of  repairs  in  excess  of  the  rent. 
See  Tatnm  y.  Thompson,  86  Cal.  208,  where 
the  tenant  by  his  conduct  elects  to  treat 
the  premises  as  tenantable.  when  under  the 
lease  he  could  have  avoided  payment  of 
rent:  See,  also,  Sieber  v.  Blanc.  76  Cal.  173. 
See  Green  v.  Redding,  92  Cal.  548.  Unlem 
the  tenant  notifies  the  landlord  of  his  in- 
tention to  repair  as  required  by  the  stat- 
ute, he  is  not  entitled  to  reimbursement 
from  the  landlord  for  the  sums  expended  by 
him,  in  repairing  the  leased  premises:  Bay- 
nor  V.  Drew,  72  Cal.  307.  The  landlord's 
obligation  to  make  repairs  is  limited  by  the 
privileges  conferred  ui>on  the  tenant  by  the 
above  section:  Callahan  v.  Looghran,  102 
Cal.  476.  Tenant  cannot  set  up  his  failure 
to  make  repairs  as  authorised  by  the  stat- 
ute as  a  defense  or  setoff  in  an  action  for 
unlawful  detainer  by  the  landlord:  Moro- 
ney  v.  Hellings,  110  Cal.  219. 


1843.  Term  of  hiring  when  no  limit  is  fixed. 

Sec.  1943.  A  hiring  of  real  property,  other  than  lodgings  and  dwelling- 
houses,  in  places  where  there  is  no  usage  on  the  subject,  ia  presumed  to  be  for 
one  year  from  its  commencement,  unless  otherwise  expressed  in  the  hiring. 

Abbott   V.  '76  Land   etc.  Co.,  87  Cal.  323; 


Tenant's  rights  after  expiration  of 
lease:  See  69  Am.  Dec.  508-516,  note. 

Lease:  See  as  to  validity  of  written  in- 
strument intended  by  the  parties  to  be  a 
lease  and  in  form  a  lease,  Smith  v.  Schultz, 
89  Cal.  526. 

Acceptance.— Acceptance  is  shown  by  les- 
see claiming  and  occupying  under  it  and 
paying  rent:  Crescent  City  Water  etc.  Co. 
V.  Simpson,  77  Cal.  286.  As  to  failure  of 
one  of  plaintiffs  to  sign  a  lease  or  show 
that  he  accepted  it,  see  Castro  v.  Gaffey, 
96  Cal.  421.  See  Cheney  v.  Newberry.  67 
Cal.  125. 

See  as  to  construction  of  lease,  Baird  v. 
Milford  Land  etc.  Co.,  89  Cal.  552;  Blum  v. 
McHugh,  92  Cal.  497;  Raynor  v.  Drew,  72 
Cal.  307;  Taylor  v.  Terry.  71  Cal.  46. 

Entry  under  a  void  parol  lease  of  agri- 
cnltiirnl  land,  the  rent  to  be  paid  annually, 
constitutes  a  tenancy  from  year  to  year: 
Phelan  v.  Anderson,  118  Cal.  50i. 

Option  to  purchase  in  lease:  Jliggins  v. 
California  etc.  Co.,  109  Cal.  304.  See  Smith 
V.  Phoenix  Ins.  Co.,  01  Cal.  323;  25  Am.  St. 
Rep.  191;  Dietz  v.  ^iission  Transfer  Co..  95 
Cal.  92;  Heine  v.  Treadwell,  72  Cal.  217; 
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Knowles  v.  Murphy.  107  Cal.  107. 

Covenants  in  the  lease:  See  Gillespie  t. 
Hasans,  90  Cal.  90,  where  lessee  loses  his 
right  of  recovery  for  breach  of  covenant,  by 
waiver. 

Forfeiture  of  a  lease  for  breach  of  con- 
dition not  to  assign  the  lease  without  the 
consent  of  the  lessor  is  waived  by  the  ac- 
ceptance of  rent  eo  nomine^  from  anyoDe 
after  knowledge  of  an  assignment  of  the 
term  without  the  lessor's  consent:  Randol 
V.  Tatum,  98  Cal.  390.  The  fact  that  for- 
mer breaches  of  conditions  in  lease  were 
waived  docs  not  preclude  the  right  of  the 
lessor  to  recover  for.  subsequent  breaches  of 
covenants  which  are  continuing  in  their  na- 
ture: Jones  V.  Durrer,  96  Cal.  95.  Sec, 
further,  as  to  the  liability  of  coTcnantors, 
Randol  v.  Scott,  110  Cal.  590;  Roussinet  t. 
Rebout,  76  Cal.  454.  The  survivor  of  two 
joint  lessors  is  the  proper  party  plaintiif  in 
an  action  to  recover  for  a  breach  of  cove- 
nant in  the  lease:  Salisbury  v.  Shirley, 
66  Cal.  223.  See.  where  two  covenants  in  « 
lease  are  independent  in  their  effect  upon 
a  forfeiture,  Wallace  v.  Maples,  72  Cal. 
356. 


Title  V,  Chap.  II.] 


Hiring  of  Seal  Property. 


1944-1947 


1944.  Hiring  of  lodgings  for  indefinite  term. 

Sec.  1944.  A  hiring  of  lodgings  or  a  dwelling-house  for  an  unspecified  term 
is  presumed  to  have  been  made  for  such  length  of  time  as  the  parties  adopt  for 
the  estimation  of  the  rent.  Thus  a  hiring  at  a  monthly  rate  of  rent  is  presumed 
to  be  for  one  month.  In  the  absence  of  any  agreement  respecting  the  length 
of  time  or  the  rent,  the  hiring  is  presumed  to  be  monthly. 

1945.  Benewal  of  lease  by  lessee's  continued  possession. 

Sec.  1945.  If  a  lessee  of  real  property  remains  in  possession  thereof  after  the 
expiration  of  the  hiring,  and  the  lessor  accepts  rent  from  him,  the  parties  are 
presumed  to  have  renewed  the  hiring  on  the  same  terms  and  for  the  same  time, 
not  exceeding  one  month  when  the  rent  is  payable  monthly,  nor  in  any  case 
one  year«- 

Aenewal.— Prior  to  the  adoption  of  this 
section,  if,  at  the  termination  of  a  lease  for 
a  year,  ^  with  rent  payable  monthly,  the 
landlord  rec^ired  rent  for  the  new  month, 
it  was  not  deemed  to  create  by  implication 
a  renewed  lease  for  a  year:  Blumenber;;  v. 
Myers,  32  Cai.  93;  91  Am.  Dec.  560;  Skaggs 
T.  Elknei.  45  Cal.  154.  Tenants  from  month 
to  month  are  presumed  to  continue  their 
rental  for  each  new  month  upon  the  same 
terms  as  for  the  previous  month:  Corson 
T.  Berson,  86  Cal.  433.  That  this  presump- 
tion is  overcome  by  an  express  agreement 
that  the  tenant  holds  over  as  a  mere  ser- 
vant, see  Rogers  v.  Duhart,  97  Cal.  500. 
But  "this  section,"  say  the  commissioners, 
**provide8  a  difEerent  rule":  See  next  sec- 
tion. 

Express  renewal.— Where  the  contract 
between  the  parties  is  for  a  renewal  as 
distinguished  from  an  extension  of  the  lease. 


it  is  incumbent  upon  the  lessee  desiring  to 
exercise  his  option  for  renewal  to  give  no- 
tice of  his  election  before  the  expiration  of 
the  original  term:  Shamp  v.  White,  106  Cal. 
220. 

Covenant  for  the  construction  of  buildings 
contained  in  the  original  lease  is  not  to  be 
considered  as  renewed  with  the  renewal  of 
the  lease:  Hill  v.  Beatty,  61  Cal.  292.  Jn 
Marks  v.  Ryan,  63  Cal.  107,  the  tenant 
erected  a  building  on  the  leased  premises, 
and  at  the  expiration  of  his  term  took  a 
new  lease  without  saying  therein  anything 
about  the  buildings;  they  were  thereby  held 
to  have  passed  to  the  lessor:  See  West 
Coast  Lumber  Co.  v.  Apfield,  86  Cal.  336, 
where  new  buildings  pass  to  landlord  under 
the  lease. 

Implied  renewal  and  continuances  of 
leases  and  terms  for  which  deemed  renewed: 
See  91  Am.  Dec.  473,  474«  note. 


1946.  Notice  to  quit. 

Sec.  1946.  A  hiring  of  real  property,  for  a  term  not  specified  by  the  parties, 
is  deemed  to  be  renewed,  as  stated  in  the  last  section,  at  the  end  of  the  term 
implied  by  law,  unless  one  of  the  parties  gives  notice  to  the  other  of  his  inten- 
tion to  terminate  the  same-^  at  least  as  long  before  the  expiration  thereof  as  the 
term  of  the  hiring  itself,  not  exceeding  one  month. 

'    Termination   of   estates   at  will:    See  tion  of  various  kinds  of  tenancies.    As  to 

ante,  sec.  789  et  seq.,  and  notes.  the  right  to  change  the  terms  of  a  lease 

Termination  of  tenancy  generally:  See  being  dependent  on  statutory  authority,  see 

a  very  complete  review  of  the  cases  in  a  Stoppelkamp  y.  Mangeot,  42  Cal.  317. 
note  to  42  Am.  Dec.  125,  on  the  termina- ' 

1947.  Bent,  when  payable. 

Sec.  1947.  When  there  is  no  nsage  or  contract  to  the  contrary,  rents  are  pay- 
able at  the  termination  of  the  holding,  when  it  does  not  exceed  one  year.  If 
the  holding  is  by  the  day,  week,  month,  quarter,  or  year,  rent  is  payable  at  the 
termination  of  the  respective  periods,  as  it  successively  becomes  due. 

Landlord    in    California    has   no   lien  for         Bent  when  deemed  due  so  as  to  be  gar- 


rent  reserved  ia  the  lease,  or  for  value  of 
the  une  nnd  occupation  of  the  land:  Hitch- 
cock V.  Hassett,  71  Cal.  331;  Stockton  etc. 

Soc.  V.  Purvis.  112  Cal.  236. 
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nishable:  See  29  Am  Rep.  218,  note. 

Acceptance  of  rent:  See  47  Am.  St.  Rep. 
198,  199.  note. 

Lease  of  Infant,  liability  for  rent:  See 
18  Am.  St.  Rep.  589-592,  note. 


§1948 


Civil  Code. 


[Div.  Ill,  Part  lY, 


1948.  Attornment  of  a  tenant  to  a  stranger. 

Sec.  1948.  The  attornmeiit  of  a  tenant  to  a  stranger  is  void,  unless  it  is 
made  with  the  consent  of  the  landlord,  or  in  cooBequence  of  a  judgment  of  a 
court  of  competent  jurisdiction. 

0rants  of  rents  or  reversions:  See  ante, 
sec.  111. 

Bights  of  lessor  and  lessee,  on  transfer 
of  realty:  See  ante,  sec.  821  et  seq. 

Attornment  to  stranger  is  void  as  to 
the  Landlord,  unless  made  with  his  consent, 
or  in  consequence  of  a  judgment  or  decree 
of  a  court  of  competent  jurisdiction: 
Thompson  v.  Pioche.  44  Cal.  508.  But  to 
justifj'  such  attol'nment,  on  the  ground  of 
judgment  for  the  leased  premises,  it  is  nec- 
essary for  the  tenant  to  show  that  the  land- 
lord had  notice  of  the  pendency  of  the  ac- 
tion: Douglai  V.  Fulda,  45  Cal.  592.  If  the 
landlord  has  notice  and  actually  defends, 
he  will  be  estopped,  as  to  the  tenant,  to 
deny  that  the  tenant  was  not  evicted  by 
paramount  title:  Wheelock  v.  Warschauer, 
84  Cal.  265.  After  judgment  for  the  prem- 
ises, if  the  tenant  attorns  and  pays  rent  to 
the  plaintiff,  the  possession  of  the  former 
will  be  the  possession  of  the  latter:  Mecham 
V.  McKay.  37  Cal.  154. 

An  assignment  of  his  lease  by  the  tenant 
is  not  an  attornment  to  the  assignee — it  sim- 
ply makes  the  latter  the  tenant  of  the  les- 
sor: McLeran  v.  Benton,  43  Cal.  468. 

The  tenant  may  show  that  the  attorn- 
ment was  by  mistake  or  fraud:  McDevitt  v. 
Sullivan,  8  Cal.  592. 

Where  the  whole  of  the  term  of  a  lease- 
hold estate  is  assigned,  there  is  no  rela- 
tion of  landlord  and  tenant  between  the  as- 
eignor  and  assignee,  but  only  that  of  seller 
and  purchaser,  and  if  the  original  lessor  had 
no  title  when  the  lease  was  made,  and  the 
assignee  is  compelled  to  attorn  to  the  hold- 
ers of  the  legal  title  to  prevent  eviction, 
there  is  a  failure  of  consideration  for  the 
assignment  of  the  lease,  and  the  assignor 
cannot  recover  any  unpaid  installments  of 
purchase  money:  Jeffers  v.  Easton,  El- 
dridpe  &  Co..  113  Cal.  345. 

Estoppel  to  deny  landlord's  title:  See 
a  valuable  article  in  5  American  Law  Review, 
1;  13  Am.  Dec.  68-72,  note  upon  this  topic. 
One  who  enters  into  possession  of  land  under 
another  cannot  question  the  title  of  him  un- 
der whom  he  holds:  Hoen  v.  Simmons,  1 
Cal.  119;  52  Am.  Dec.  291;  Pierce  v.  Min- 
turn,  1  Cal.  470;  Ramirez  v.  Kent,  2  Cal. 
558;  Towksbury  v.  McGraff,  33  Cal.  237; 
Anderson  v.  Parker,  6  Cal.  197;  Smith  v. 
Shaw,  16  Cal.  88;  Terrett  v.  Cowenhaven, 
79  N.  Y.  400;  Nims  v.  Sherman.  43  Midi. 
45:  Camppau  v.  Lafferty,  43  Mich.  429; 
Betta  v.  Wurth,  39  N.  J.  Eq.  82;  Hatch  v. 
Bullock,  57  N.  H.  15;  Williams  v.  Moun- 
taineer Gold  ^lin.  Co.,  102  Cal.  134;  Burgess 
v.  Rice,  74  Cal.  590.  This  is  true  where  the 
lessee  of  an  occupant  of  public  land  at- 
tempts to  claim  adversely  to  the  landlord 
by  filing  a  homestead  and  the  lessor  brings 
an  action  in  ejectment:     Peterson  y.  Kin- 


kead,  92  Cal.  372.  This  principle  controU 
in  favor  of  the  landlord's  vendor:  McKune 
y.  Montgomery,  9  Cal.  575;  and  fo  where  the 
defendant  entered  under  the  plain tiflTs  ten- 
ant: .\nder«on  v.  Parker,  6  Cal.  197.  See 
Flynn  v,  Hite.  107  Cal.  455.  An  alien  non- 
resident was  held  entitled  to  the  estoppel 
in  Ramirez  v.  Kent,  2  Cal.  558. 

But  the  estoppel  endures  no  longer  than 
the  tenant's  possession  under  the  lease: 
Willson  v.  Cleaveland,  30  Cal.  192.  And 
such  possession  will  be  deemed  to  continne, 
for  the  purposes  of  the  estoppel,  even  after 
-the  expiration  of  the  term,  where  there  has 
been  no  surrender  of  possession  or  notice  to 
the  landlord  that  the  tenant  shall  claim  un- 
der another  title:  Miller  v.  Lang,  99  Mass. 
13;  McKissick  y.  Ashby,  98  Cal.  422.  The 
possession,  however,  is  considered  interrupt- 
ed by  a  constructive  eviction:  Whalin  v. 
White,  25  N.  Y.  462,  465;  Greenvault  t. 
Davis,  4  Hill,  463;  Simers  v.  Saltus,  3  Denio, 
214;  Ross  y.  Dysart,  33  Pa.  St.  452;  and 
likewise  the  California  cases  supra,  requir- 
ing, however,  notice  to  the  landlord  of  the 
pendency  of  proceedings  in  which  the  judg- 
ment was  rendered  under  which  the  con- 
structive eviction  is  alleged. 

That  the  tenant,  after  surrendering  pos- 
session, may  set  up  a  paramount  title,  see 
Willson  v.  Cleaveland,  30  Cal.  190;  or  that 
be  may  show  that  the  landlord's  title  has  ter- 
minated, see  McDevitt  V.  Sullivan,  8  Cal.  592. 

Whether  one  already  in  possession  is  es- 
topped to  deny  the  title  of  his  lessor  is  a 
mooted  question,  in  the  absence  of  mistake, 
fraud,  or  misrepresentation  on  the  part  of 
the  lessor.  Where  the  tenant  has  been  in- 
duced to  take  the  lease  by  these  wrongful 
means,  he  may  question  his  lessor's  title: 
Carter  v.  Marshall,  72  Dl.  609;  Swift  t. 
Dean,  11  Vt.  323;  34  Am.  Dec.  693;  ShclU 
y.  Elliott,  11  Humph.  183;  Miller  v.  McBrier, 
14  Serg.  &  R.  382.  But  whether  the  prior 
possession,  in  the  absence  of  wrongful  pro-' 
curement  of  the  lease,  will  set  the  estoppel  at 
large,  is  a  matter  of  doubt.  It  is  answered 
in  the  affirmative  in  California:  Tewksbiiry 
y.  Magraff,  33  Cal.  237;  Franklin  y.  Meridn, 
35  Cal.  5o«;  95  Am.  Dec.  129:  Davidson  v. 
Ellmaker,  84  Cal.  21;  see  Davis  v.  McGrew, 
82  Cal.  135;  and  in  the  negative  in  New 
York:  Prevot  v.  Lawrence,  51  N.  Y.  219; 
and  in  Kentucky:  Patterson  v.  Hansel,  4 
Bush,  654.  See  Mr.  Bigelow's  discussion  of 
this  matter:  Bigelow  on  Estoppel,  409  et 
Beq. 

One  who  has  received  the  possession  of 
property  upon  a  sale  or  other  contract  from 
a  person  who  has  no  title  to  it  may  yield 
it  to  the  true  owner  on  demand,  without 
waiting  for  an  eviction;  but,  in  such  case, 
he  assumes  the  burden  of  proving  that  the 
one  to  whom  he  yielded  the  possession  had 
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a  paramoQnt  title.  His  estoppel  to  deny  the  See,  for  an  extended  treatise  upon  this 
title  of  the  penon  from  whom  he  received  subject,  Bigelow  on  Estoppel,  390,  and  the 
possession  terminates  when  possession  ia  article  in  5  American  Law  Review,  1,  re- 
yielded  npon  demand  of  the  true  owner,  ferred  to  supra,  to  which  Mr.  Bigelow  ad- 
which  the  possessor  could  not  legally  resist:  mits  himself  to  be  greatly  indebted. 
Jeffers  v.  Easton,  Eldridge  &  Co.,  113  Cal. 
345,  35^-356. 

1949.  Tenant  mnst  deliver  notice  served  on  him. 

Sec-  1949.    Every  tenant  who  receives  notice  of  any  proceeding  to  recover 

the  real  property  occupied  by  hiin>  or  the  poeseesion  thereof,  must  immediately 

inform  his  landlord  of  the  same,  and  also  deliver  to  the  landlord  the  notice,  if 

in  writing,  and  is  responsible  to  the  landlord  for  all  damages  which  he  may 

sustain  by  reason  of  any  omission  to  inform  him  of  the  notice,  or  to  deliver  it  to 

him  if  in  writing.     [Amendment,  approved  March  30,  1874;  Amendments  1873- 

74,  246;  took  effect  July  1,  1874.] 

Tenant  must  give  notice  of  adverse  tified  landlord.  It  is  not  necessary  for  ten- 
proceeding:  See  the  cases  in  the  note  to  ant  to  bring  suit  against  a  third  party  in 
sec.  1948,  snpra,  making  judgment  against  possession  under  a  claim  of  right:  Brandt 
him  not  a  protection  as  against  the  unno-  y.  Phillipi,  82  Cal.  640. 

1850.  Letting  parts  of  roonui  forbidden. 

Sec.  1950.    One  who  hires  part  of  a  room  for  a  dwelling  is  entitled  to  the 

whole  of  the  room,  notwithstanding  any  agreement  to  the  contrary;  and  if  a 

landlord  lets  a  room  as  a  dwelling  for  more  than  one  family,  the  person  to  whom 

he  first  lets  any  part  of  it  is  entitled  to  the  possession  of  the  whole  room  for  the 

term  agreed  upon,  and  every  tenant  in  tho  building,  nnder  the  same  landlord, 

18  relieved  from  all  obligation  to  pay  rent  to  him  while  such  double  letting  of 

any  room  continues. 

"This  provision  is  intended  to  prevent  of  rent  will  be  a  punishment  that  could 

one  of  the  chief  abuses  of  tenement-houses,  be  enforced  by  way  of  defense  to  an  action 

Mere  penalties*  whether   civil   or   criminal,  therefor":  Commissioners'  statement. 
are  not  likely  to  be  enforced.    But  the  loss 


CHAPTER  III. 

HiniNO  OP  PERSONAL  PBOPBRTT. 

See.  1955.  Obligations  of  letter  of  personal  property. 

Sec.  1956.  Ordinary  expenses. 

Sec.  1957.  Extraordinary  expenses. 

Sec.  1958.  Return  of  thing  hired. 

Sec.  1959.  Charter-party,  what. 

1955.  Obligations  of  letter  of  personal  property. 

Sec.  1955.  One  who  lets  personal  property  must  deliver  it  to  the  hirer, 
secure  his  quiet  enjoyment  thereof  against  all  lawful  claimants^  put  it  into  a 
condition  fit  for  the  purpose  for  which  he  lets  it,  and  repair  all  deteriorations 
thereof  not  occasioned  by  the  fault  of  the  hirer  and  not  the  natural  result  of 
its  use. 

See  ante,  sec.  1927.  The  commissioners  cite  liability    for    faulty  condition  of    his  hired 

Story  on  Bailments,  section  383,  as  furnish-  teams:  See    Horney    y.  Meakin,    115  Mass. 

ing  a  statement  of  the  essentials  of  the  let-  326;  Hodley  y.  Cross,  84  Vt.  586;  80  Am. 

ter's  undertaking  as  to  liyery-stable  keeper's  Dec.  699. 
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§§  1956-1959  ,  Civil  Code.  [Div.  H]^  Part  IV, 

1956.  Ordinary  expenses. 

Sec.  1956.    A  hirer  of  personal  property  must  bear  all  such  expenses  concem- 

ing  it  as  might  naturally  be  foreseen  to  attend  it  during  its  use  by  him.    All 

other  expenses  must  be  borne  by  the  letter. 

One  who  hires  a  horse  is  not  liable  for  his  knowledge,  cares  for  it  at  the  reqaesk 

the  expense  of  caring  for  it  if  it  becomes'  of  the  hirer:  J^ach  v.  French,  69  Me.  389; 

sick  without    bis  fault,   and  the  owner  is  31  Am.  Rep.  296. 
liable  therefor  to  a  third  person  who,  with 

1957.  Extraordinary  expenses. 

Sec.  1957.  If  a  letter  fails  to  fulfill  his  obligations,  as  prescribed  by  section 
nineteen  hundred  and  fifty-five,  the  hirer,  after  giving  him  notice  to  do  so,  if 
such  notice  can  conveniently  be  given,  may  expend  any  reasonable  amount  nece&- 
sary  to  make  good  the  letter's  default,  and  may  recover  such  amount  from  him. 

"Thus  the  Llrer  of  an  animal  may  recover  Isbell  v.  Norvell,  4  Gratt.  176;  see,  however, 

the    expense  of    necessary  medical    attend-  Bedding  v.  Hall,  1  Bibb.  536":  CommisBion- 

ance  and  extra  accommodations  during  its  ers'  illustration, 
sickness:  Harrington  v.  Snyder,  3  Barb.  380; 

1958.  Betum  of  thing  hired. 

Sec.  1958.    At  the  expiration  of  the  term  for  which  personal  property  is  hired, 

the  hirer  must  return  it  to  the  letter  at  the  place  contemplated*by  the  parties  at 

the  time  of  hiring;  or  if  no  particular  place  was  so  contemplated  by  them,  at 

the  place  at  which  it  was  at  that'  time. 

^The  same  rule  applies  here  as  to  other   bailmenta*^  Commissioners'  note;  see  ant^ 
sees.  1896«  1824. 

1959.  Charter-party,  what. 

Sec.  1959.     The  contract  by  which  a  ship  is  lot  is  termed  a  diarter-party. 

By  it  the  owner  may  either  let  the  capacity  or  burden  of  the  ship^  continuing  the 

employment  of  the  owner's  master,  crew,  and  equipments,  or  may  surrender 

the  entire  ship  to  the  charterer,  who  then  provides  them  himself.     The  master 

or  a  part  owner  may  be  a  charterer. 

See  ante,  sec.  065.  considered  a  contract  of  affreightment,  and 

Contract  of  affreightment.— Where   the  the    owner  or  his  asrent,  his    master,  may 

owner  of  the  vessel  lets  only  the  carrying  hold  possession  of  the  freight,  here  wheat, 

capacity  of  his  ehip,  and  not  the  ship  itself,  until  the  lien  for  freightage  and  charfre  has 

and  retains*  the  possession,   command,   and  been  extinguished:  Hayes  v.  Campbell,  55 

nayigation  of  the  vessel,  such  contract  is  Cal.  421;  36  Am.  Rep.  43. 

TITLE  VI. 

SERVICE. 

Chapter  I.    Service  With  Employment ' 1965 

II.    Particular  Employments '.  2009 

III.    Service  Without  Employment 2078 

CHAPTER  I. 

SBRVICE   WITH  EMPLOYMENT. 

"The  scope  of  this  chapter  is  not  confined  to  servants,  but  includes  factors, 
brokers,  carriers,  agents,  and  all  similar  cl.Hssee  of  persons:  See  Edwards  on  Bafl- 
ments,     338;    Story     on    Bailments,   sees.  421-423*':  Statement  by   commissiooera. 
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Title  VI,  €hap.  L]  Service  with  Employment.  §§  1965-1970 

Article  I.  Definition  of  Employment 1965 

II.  Obligations  of  the  Employer. . . , 1969 

m.  Obligations  of  the  Employee 1975 

rV.  Termination  of  Employment 1996 

AETICLE  I. 


DEFINITION  OF  EMPLOYMENT. 


1965.  Employinent,  what. 

Sec.  1965.  The  contract  of  employment  is  one  by  which  a  person,  called  an 
employer,  engages  another,  called  an  employee,  to  do  something.  [Commis- 
sioners' Amendment/ approved  March  16,  1901;  took  effect  July  1*  1901.] 


Such  a  contract  of  «mplo3rine]it  can  be 
made  with  a  corporation  through  its  agents 
without  a  sealed  agreement;  and  the  em- 
ployee may  be  paid  ont  of  the  proceeds  of 
his  labor:  Crowley  y.r  Genesee  Min.  Co., 
55  Cal.  273. 


Employment  distinguislied  from  part- 
nersMp:  See  sec.  2395,  note;  Stone  t.  Ban- 
croft, 112  Cal.  652  (contract  for  an  agreed 
salary,  with  a  conditional  interest  in  the 
business  construed  to  be  one  of  employment). 


AETICLE  11. 


OBLIGATIONS  OF  THE  RMPLOYBB. 


Sec  1960.    When  employer  must  indemnify  employee. 

Sec.  1970.    When  not. 

Sec.  1971.    Employer  to  indemnify  for  his  own  negligence. 

1969.  When  employer  must  indemnify  employee. 

Sec.  1969.  An  employer  must  indemnify  his  employee,  except  as  prescribed 
in  the  next  section,  for  all  that  he  necessarily  expends  or  loses  in  direct  conse- 
quence of  the  discharge  of  his  duties  as  such,  or  of  his  obedience  to  the  direc- 
tions of  the  employer,  even  though  unlawful,  unless  the  employee,  at  the  time 
of  obeying  such  directions,  believed  them  to  be  unlawful. 

Liability  to  employee.— This  is  the  cor  relative  of  the  following  section,  the  note 
to  which  consult. 

1970.  When  not. 

Sec.  1970.  An  employer  is  not  bound  to  indemnify  Jiis  employee  for  losses 
suffered  by  the  latter  in  consequence  of  the  ordinary  risks  of  the  business  in 
which  he  is  employed,  nor  in  consequence  of  the  negligence  of  another  person 
employed  by  the  same  employer  in  the  same  general  business,  unless  he  has 
neglected  to  use  ordinary  care  in  the  selection  of  the  culpable  employee. 


Employer's  liability  to  employee— Ordi- 
nary risks  of  the  business.— One  who  con- 
tracts to  perform  labor  for  another  takes 
upon  himself  the  risks  necessarily  and  usual- 
ly incident  to  the  employment:  Baxter  v. 
Hoberts,  44  Cal.  188;  Kaufifmau  v.  Maier, 
94  Cal.  269;  Kenua  v.  Central  Pac.  R.  R. 
Co.,  101  Cal.  26;  Davis  v.  Pacific  Power  Co., 
107  Cal.  563;  48  Am.  St.  Rep.  156;  Vaughn 
V.  California  Ry.  Co..  83  Cal.  18.  But  where 
an  injury  results  from  improper  appliances, 
«ee  Brymer  t.  Southern  Pac.  Co.,  90  Cal. 


496;  Sappenfield  v.  Main  Street  etc.  R.  R. 
Co.,  91  Cal.  48;  Gisson  v.  Schwabacker,  99 
Cal.  419;  Rodgers  ▼.  Central  Pac.  R.  R.  Co., 
67  Cal.  607  (see  the  same  case  for  acts  of 
God);  Sanborn  v.  Madera  Flume  etc.  Co.,  70 
Cal.  261;  Davis  v.  Pacific  Power  Co.,  107 
Cal.  563;  48  Am.  St  Rep.  156.  He  con- 
templates the  danger  of  ordinary  risks  and 
perils  incident  to  the  performance  of  the 
stipulated  services,  and  the  compensation  is 
presumed  to  be  adjusted  accordingly:  Far- 
well  v.  Boston  etc.  R.  R.  Co.,  4  Met.  49;  38 
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§1970 


Civil  Code. 


[Div.in,PartIV, 


Am.  Dec.  339;  so  also  Lauing  v.  New  York 
C.  R.  R.  Ck).,  49  N.  Y.  521;  10  Am.  l<ep, 
417;  Strahlendorf  v.  Rosenthal,  30  Wis.  674; 
Noyes  t.  Smith,  28  Vt,  59;  05  Am.  Dec. 
222,  and  the  cases  cited  infra.  But  it  is  only 
such  risks  as  are  necessarily  and  usually  in- 
cid^ental  to  the  employment  that  are  thus 
assumed:  Baxter  v.  Roberts,  44  Oal.  188. 
Aside  from  the  general  nature  of  the  busi- 
ness itself ,  features  of  the  particular  employ- 
ment may  add  to  the  danger,  and  the  knowl- 
edge or  ni^ans  of  knowledge  of  suclr  feat- 
ures on  the  part  of  the  employee  enters 
into  the  fixing  the  employer's  liability.  The 
rule  in  this  particular  is  thus  stated  by 
Thompson  (2  Thompson  on  Negligence,  p. 
1008):  **If  the  servant,  before  he  enters  the 
service,  knows,  or  if  he  afterward  discovers, 
or  if  by  the  exiercise  of  ordinary  observa- 
tion or  reasonable  skill  and  diligence  in  his 
department  of  service  he  may  discover,  that 
the  buildiug,  premises,*  machine,  appliance, 
or  fellow-servant  in  connection  with  which 
or  with  whom  he  is  to  labor  is  unsafe  or  un- 
fit in  any  particular,  and  if,  notwithstanding 
such  knowledge  or  means  of  knowledge,  he 
voluntiarily  enters  into  or  continues  in  the 
employment  without  objection  or  complaint, 
he  is  deemed  to  assume  the  risk  of  the 
danger  thus  known  or  discoverable,  and  to 
waive  any  claim  for  damages  against  the 
master  in  case  it  shall  result  in  injury  to 
him."  In  support  of  this  statement,  the 
author  refers  to  a  host  of  decisions  in  dif- 
ferent states,  to  which  Sowdeu  v.  Idaho 
Min.  Co.,  55  Cal.  443,  and  Sweeney  v.  Cen- 
tral Pac.  R.  R.,  57  Cal.  15,  may  be  added. 
He  makes  this  important  qualification: 
"But  this  rule  can  only  be  predicated  of 
cases  where  the  servant  and  the  master 
have  equal  m«ans  of  knowledge":  Citing 
Loonan  v.  Brockway,  28  How.  Pr.  472.  In 
Baxter  v.  Roberts,  44  Cal.  188,  13  Am.  Rep. 
160,  and  in  Malone  v.  Hawley,  40  Oal.  409, 
importance  is  given  to  the  necessity  of  there 
being  equal  means  of  knowledge.  See  as 
to  knowledge  of  servant,  Magee  v.  North 
Pac.  Coast  R.  R.  Oo.,  78  Cal.  430;  12  Am. 
St.  Rep.  69;  Smith  v.  Occidental  etc.  S.  S. 
Co.,  99  Cal.  462;  Long  v.  Ooronado  R.  R. 
Co.,  96  Cal.  269;  Martin  v.  California  Cent. 
Ry.  Co.,  94  Cal.  326;  Lee  v.  Southern  Pac. 
R.  R.  Co.,  101  Cal.  118.  The  master  must 
Inform  an  inexperienced  servant  fully  as 
to  the  dangers  of  the  machinery  or  appli- 
ances: lugerman  v.  Moore,  90  Cal.  410;  25 
Am.  St.  Rep.  138;  Elledge  v.  Nevada  etc. 
Ry.  Co.,  100  Cal.  282;  38  Am.  St.  Rep.  290; 
Fisk  V.  Central  Pac.  R.  R.  Oo.,  72  Cal.  38; 
1  Am.  St.  Rep.  22;  Colbert  v.  Rankin.  72 
Cal.  197;  Ryan  v.  Los  Angeles  Ice  etc.  Co., 
112  Cal.  2J4. 

Liability  of  owner  of  elevator  to  em- 
ployee: See  56   Am.  St  Rep.  80^810,  note. 

Negligence  of  fellow-employee.— That 
an  employer  is  not  liable  for  the  negligence 
of  a  coemployee,  unless  negligent  in  the 
selection  of  such  coemployee,  see  Hogan  v. 
Central  Pac.  R.  R..  4©  Cal.  125;  Collier  v. 
Steinhart,  51  Cal.  110;  McLean  v.  Blue  Point 
Gravel  Min.  Co.,  51  Cal.  255;  McDonald  v. 


Hazeltine,  53  Cal.  35;  Fisk  t.  Central  Pac 
R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22; 
Trewatha  v.  Buchanan  Gold  Min.  etc.  Co., 
96  Cal.  4W;  Kevem  v.  Providence  etc.  Min. 
Co..  70  Cal.  392;  Bums  v.  Sennett,  99  Cal. 
363;  Gier  v.  Los  Angeles  Consolidated  etc. 
Ry.  Co.,  108  Cal.  129;  Cosgrove  v.  Pitman. 
103  Cal.  2G8;  McQueen  v.  Mechanics'  Insti- 
tute, 107  Cal.  168.  And  in  McLean  v.  Blue 
Point  Gravel  Min.  Co.,  51  CaL  255,  it  was 
decided  that  the  code  * 'recognizes  no  dis- 
tinction growing  out  of  the  grades  of  em- 
ployment of  the  respective  employees;  nor 
does  it  give  any  effect  to  the  circumstance 
that  the  fellow-servant  through  whose  negli- 
gence the  injury  came  was  the  superior  of 
the  plaintiff  in  the  general  service  in  which 
they  were  in  common  engaged."  But  this 
ruling  was  subsequently  departed  fxom  in 
Beeson  v.  Green  Mountain  Gold  Min.  Co., 
57  Cal.  20,  and  a  superintendent  of  a  mining 
company  was  deeme^  not  to  be  a  fellow- 
employee  with  the  plaintiff  in  the  sense  in- 
tended by  section  1970:  See,  also,  Du  Pratt 
Y.  Lick,  38  Cal.  691.  But  a  foreman  in  a  stoue 
quarry,  who  has  full  charge  of  the  blasting 
and  whose  duty  it  is  to  give  warning  of  in- 
tended blasts  to  other  employees  is  a  fel- 
low-servant: Donovan  t.  Ferris,  128  Cal.  48; 
79  Am.  St.  Rep.  25.  See  as  to  fellow-ser- 
vants generally,  Brown  v.  Central  Pac.  R. 
R.  Co..  68  Cal.  171;  Ingerman  v.  Moore,  90 
Gal.  410;  25  Am.  St.  Rep.  138;  Stephens  v. 
Doe,  78  Cal.  26;  Brown  v.  Seuuett,  68  Gal. 
225;  58  Am.  Rep.  8;  Fisk  v.  Central  Pac. 
R.  R.  Co.,  72  Cal.  38;  1  Am.  St.  Rep.  22. 
The  law  of  California  recognizes  no  dis- 
tinction growing  out  of  grades  of  employ- 
ment of  the  respective  servants  of  the  same 
employer:  Cougrave  v.  Southern  Pac  R  R- 
Co.,  88  Cal.  360;  Daves  v.  Southern  Pac  R. 
R.  Co.,  98  Cal.  19;  35  Am.  St.  Rep.  133. 
See,  further,  as  to  who  are  fellow-servants, 
Fagundes  v.  Central  Pac.  R.  R.  Co.,  79  Cal. 
97;  Brown  v.  Central  Pac  R.  R.  Co.,  72  Cal. 
523;  Long  v.  Ooronado  RR. Co.,  96  Oal.  269; 
Trewatha  v.  Buchanan  Gold  Min.  etc.  Co., 
96  Cal.  494;  Stevens  v.  San  Francisco  etc. 
R.  R.  Co.,  100  Cal.  564;  McKuue  v.  Califor- 
nia Southern  R.  R.  Co.,  66  Cal.  302;  NLxon 
V.  Selby  Smelting  etc.  Co.,  102  Cal.  458; 
McNamara  ▼.  MacDonough,  102  Oal.  575; 
Livingstone  v.  Kodiak  Packing  Co.,  103  Cal. 
256.  See,  generally,  as  to  liability  of  in- 
dependent contractor,  Barton  v.  McDonald, 
81  Cal.  265;  Bennett  v.  Truebody,  66  Cal. 
509;  56  Am.  Rep.  117;  Smith  v.  Belshaw,  89 
Cal.  427;  Williams  v.  Fresno  Canal  etc  Co., 
96  Cal.  14;  31  Am.  St.  Rep.  172.  But  the 
rule  exempting  the  employer,  here  a  rail- 
road company,  from  liability  for  injuries 
to  an  employee  from  the  negligence  of  a 
fellow-employee  has  no  application  where 
the  negligent  and  unskillful  manner  in  which 
the  road  was  constructed  was  the  occaaon 
of  the  injury:  Trask  v.  California  etc  R. 
R.  Co.,  68  Cal.  96. 

For  a  comprehenslye  statement  of  the  em- 
ployer's liability  to  a  servant  for  injuries 
resulting  from  negligence  or  misconduct  of 
a   fellow-servant,   see  the  notes  to  3  Am. 
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Service  wjth  Employment. 


§1971 


Rep.  14-7-149;  23  Am.  St.  Rep.  165,  166; 
36  Am.  Dec.  279-290.  Where  master  failed 
to  exercise  ordinary  care,  see  Carraher  v. 
San  Francisco  Bridge  Co.,  100  Cal.  177; 
Dayes  v.  Southern  Pacific  Co.,  96  Cal.  19; 
35  Am.  St.  Rep.  133^  The  mere  breaking  of 
a  chain  used  iu  raising  a  wrecked  car  is 
not  sufficient  to  authorize  a  presumption 
tliat  the  master  had  failed  to  exercise  rea- 
sonable care  iu  its  selection:  Brymer  v. 
Southern  Pac.  Co.,  90  Cal.  496.  See  Ldndall 
y.  Bode.  72  Cal.  245;  Sappeufield  y.  Main 
Street  etc.  R.  R.  Co.,  91  Cal.  48;  Madden  y. 
Occidental  etc  S.  S.  Co.,  86  Cal.  445;  Years- 
ley  y.  Sunset  Telephone  etc.  Co.,  110  Cal. 
236.  See  Burns  y.  Setinett,  99  Cal.  363, 
where  defendant  may  introduce  certain  eyi- 
deuce  tending  to  show  care  on  his  part  He 
may  also  proye  a  usage:  Bums  y.  Se-nnett, 
99  Cal.  368.  See  as  to  the  introduction  of 
expert  testimony  -in  cases  of  alleged  negli- 
gence, Sanborn  y.  Madera  Flume  etc.  Co., 
70  CaL  261;  Sappeufield  y.  Main  Street  etc. 


R.  R.  Co.,  91  Cal.  48;  Kauffmann  y.  Maier, 
94  Cal.  269.  See  as  to  negligence  of  em- 
ployer in  hiring  incompetent  employees, 
Peasley  y.  San  Jose  Fruit  Packing  Co.,  92 
Cal.  388;  Holland  y.  Southern  Pac.  Co.,  100 
Cal.  240;  Steyeus  y.  San  Francisco  etc.  R. 
R.  Co.,  100  Cal.  564.  See  as  to  duty  of 
employer  to  furnish  safe  appliances,  Alex- 
ander y.  Central  Lumber  etc.  Co.,  104  Cal. 
532;  McNamara  y.  MacDonough,  102  Cal. 
575;  Mullin  y.  California  Horseshoe  Co.,  105 
Cal.  77;  Jager  y.  California  Bridge  Co.,  104 
Cal.  542;  Bowman  y.  WTiite,  110  Cal.  23; 
Bjorman  y.  Fort  Bragg  Redwood  Co.,  104 
Cal.  626. 

Fellow-servants,  who  are  and  who  are 
not:  See  notes  to  53  Am.  Rep.  45-47,  621; 
54  Am.  Rep.  154-156;  16  Am.  Rep.  495-502; 
67  Am.  Dec.  58^597;  49  Am.  Rep.  406416; 
1  Am.  St.  Rep.  31-33,  note. 

Vice-principal,  who  is  a:  See  note,  75 
Am.  6t  Rep.  689-640. 


1871.  Employer  to  indemnify  for  Ms  own  negligence. 

Sec.  1971.    An  employer  must  in  all  cases  indemnify  his  employee  for  losses 
caused  by  the  former's  want  of  ordinary  care. 

221,  note;  38  Am.  St  Rep.  760,  767,  note; 
23  Am.  St.  Rep.  164-166,  note. 

Kaster's  duty  to  keep  in  gaf  e  condition 
premises  in  which  seryants  are  employed: 
See  21  Am.  Rep.  579-582,  note. 

Contract  by  servant  to  waive  right  of 
action  for  injuries  sustained  by  negligence 
of  master:  See  58  Am.  Rep.  836-836,  note; 
3  Am.  St  Rep.  255-267,  note. 


Defective  machinery,  liability  of  mas- 
ter for  injuries  resulting  from:  See  77  Am. 
Dec  21S-226,  note;  57  Am.  Rep.  727-729, 
note. 

Defects  in  machinery,  master's  liability 
for:  See  54  Am.  Rep.  726-739,  note;  50  Am. 
Rep.  75-79,  note;  60  Am.  Rep.  157,  note. 

Master's  duty  to  furnish  safe  machin- 
ery and  appliances:  See  92  Am.  Diec.  213- 


AETICLE  in. 


Sec  1976. 
Sec.  1976. 
Sec.  1977. 
Sec  1978. 
Sec.  1979. 
Sec.  1980. 
Sec  1981. 
Sec.  1982. 
Sec  1983. 
Sec  1984. 
Sec.  1986. 
Sec  1986. 
Sec  1987. 
Sec  1988. 
Sec  198G. 
Sec  1990. 
Sec  1901. 
Sec  1992. 


OBLXOATIONS  OF  THE  BMPLOYEB. 

DuUes  of  gratuitous  employee. 

Same. 

Same. 

Duties  of  employee  for  reward. 

Duties  of  employee  for  his  own  benefit 

Contracts  for  service  limited  to  two  years. 

^Employee  to  obey  employer. 

Employee  to  conform  to  usage. 

Degree  of  skill  required. 

Must  use  skill. 

What  belongs  to  employer. 

Duty  to  account 

Employee  not  bound  to  deliyer  without  demand. 

Preference  to  employer's  interests. 

Responsibility  of  employee  for  snibstitute. 

Responsibility  for  negligence. 

Suryiying  employee. 

Confidential  employment. 
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1975.  Duties  of  gratuitous  employee. 

Sec:  1975.     One  who,  without  consideration,  undertakes  to  do  a  service  for 

another,  is  not  bound  to  perform  the  same,  but  if  he  actually  enters  upon  its 

performance,  he  must  use  at  least  slight  care  and  diligence  therein. 

Oratultous  employee.— The  commission-         Service  without  employment:  See  post, 
era  liken  the  duties  of  this  employee  to  those      ^^'  2078. 
of  a  gratuitous  mandatary.  20^^'***^'''"  ""'  STratuitOTis  carrier:  Sec 

1976.  Same. 

Sec.  1976.  One  who,  hy  his  own  special  request,  induces  another  to  intrust 
him  with  the  performance  of  a  service,  must  perform  the  same  fully.  In  other 
cases,  one  who  undertakes  a  gratuitous  service  may  relinquish  it  at  any  time. 

Compare  with  section  1888. 

1977.  Same. 

Sec.  1977.    A  gratuitous  employee  who  accepts  a  written  power  of  attorney 

must  act  under  it  so  long  as  it  remains  in  force,  or  until  he  gives  notice  to  his 

employer  that  he  will  not  do  so. 

"Duty    of     gratuitous     employee:  La.  use  to  the  detriment  of  his  principal,  and 

Code,  sec.  2971.    This  provision  is  new  to  the  misleads  the  latter  into  the  belief  that  he 

common  law^  but  is  founded  upon  justice.  will  use  it  for  his  benefit*':  Commissionen' 

By  retaining  the  instrument,   the  attorney  note, 
keeps  in  his  hands  a  power  which  he  may 

1978.  Duties  of  employee  for  reward. 

Sec.  1978.    One  who,  for  a  good  consideration,  agrees  to  serve  another  must 

perform  the  service,  and  must  use  ordinary  care  and  diligence  therein,  so  long 

as  he  is  thus  employed. 

Employee  to  use  ordinary  care.— He  is  use  such  skill  as  he  possesses:  Sec.  19^* 

bound  to  exercise   a   reasonable  degree  of  For  the  employee's  liability  for  his  culpable 

skill,  unless  his  employer  knows  of  his  want  negligence,  see  sec.  1990,  post, 
of  skUl:  Sec.  1983;  and  is  always  bound  to 

1979.  Duties  of  employee  for  his  own  benefit. 

Sec.  1979.  One  who  is  employed  at  his  own  request  to  do  that  which  is  more 
for  his  own  advantage  than  for  that  of  his  employer  must  use  great  care  and 
diligence  therein  to  protect  the  interest  of  the  latter. 

1980.  Contracts  for  service  limited  to  two  years. 

Sec.  1980.  A  contract  to  render  personal  service,  other  than  a  contract  of 
service  provided  for  in  title  IV,  part  III,  of  division  I  of  this  code,  cannot 
be  enforced  as  against  the  employee  beyond  the  term  of  two  years  from  the  com- 
mencement of  service  under  it;  but  if  the  employee  voluntarily  continues  his 
service  under  it  beyond  that  time,  the  contract  may  be  referred  to  as  aflEording 
a  presumptive  measure  of  the  compensation.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  efifect  July  1,  1901.] 

Master  and  servant:  See  post,  sec.  2009;  and  as  to  apprenticeship,  see  ante.  sec.  2&I 
et  seq. 

1981.  Employee  to  obey  employer. 

Sec.  1981.  An  employee  must  substantially  comply  with  all  the  directions 
of  his  employer  concerning  the  service  on  which  he  is  engaged,  except  where 
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such  obedience  is  impossible  or  unlawful,  or  would  impoee  new  and  unrea- 
sonable burdens  upon  the  employee.  [Amendment,  approved  March  30,  1874; 
Amendments  1873-74,  246;  took  effect  July  1,  1874.] 

Obedience  required    from   factor:  Sec.  casional  short  absences  from  Saturday  af- 

2027.  terDoon    to    Monday    noon:    Shoemaker    y. 

Agreement  to   deTote  whole  time   to  Acker,  116  Cal.  239. 
management  of  land  is  not  broken  by  oc- 

1982.  Employee  to  conform  to  usage. 

Sec.  1982.  An  employee  must  perform  his  service  in  conformity  to  the  usage 
of  the  place  of  performance,  unless  otherwise  directed  by  his  employer,  or  un- 
less it  is  impracticable,  or  manifestly  injurious  to  his  employer  to  do  so. 

Employee  to  conform  to  usage.— That      absence  of  instructions  to  the  contrary,  see 
an  agent  must  conform  to  the  known  usage      Story  on  Agency,  sec.  199. 
applicable  to  the  particular  agency  in  the 

1983.  Degree  of  skill  required. 

Sec.  1983.    An  employee  is  bound  to  exercise  a  reasonable  degree  of  skill, 

unless  his  employer  has  notice,  before  employing  him,  of  his  want  of  skill. 

Employee's  known  want  of  skill.—  eriy  to  attribute  the  loss  or  injury  to  his  own 
Where  the  employee  is  known  not  to  possess  rashness  or  folly  or  supiile  negligence": 
the  skill  required,  an  employer  "ought  prop-      Story  on  Bailments,  sec.  435. 

1984.  Kurt  use  skill. 

Sec.  1984.    An  employee  is  always  bound  to  use  such  skill  as  he  possesses, 

BO  far  as  the  same  is  required,  for  the  service  specified.     [Amendment^  approved 

March  30,  1874;  Amendments  1873-74,  247;  took  effect  July  1,  1874.] 

That  the  employee  may  employ  others  to  Cal.  308;  compare  post,  sec.  1989.  See,  fur- 
do  the  work  where  his  personal  attention  is  ther,  Thomas  Fruit  Co.  v.  Start,  107  Cal. 
not  contracted  for,  see  Leet  v.  Wilson,  24      200. 

1985.  What  belongs  to  employer. 

Sec.  1985.    Everything  which  an  employee  acquires  by  virtue  of  his  employ- 
ment, except  the  compensation,  if  any,  which  is  due  to  him  from  his  employer, 
belongs  to  the  latter,  whether  acquired  lawfully  or  unlawfully,  or  during  or 
after  the  expiration  of  the  teri^ci  of  his  employment. 
Bight  of  employer  to  inventions  of  employee:  See  52  Am.  St.  Rep.  820-823,  note. 

1986.  Duty  to  account. 

Sec.  1986.  An  employee  must,  on  demand,  render  to  his  employer  just  ac- 
counts of  all  his  transactions  in  the  course  of  his  service,  as  often  as  may  be 
reasonable,  and  must,  without  demand,  give  prompt  notice  to  his  employer  of 
everything  which  he  receives  for  his  account. 

1987.  Employee  not  bound  to  deliver  without  demand. 

Sec.  1987.  An  employee  who  reoeives  anything  on  account  of  his  employer, 
in  any  capacity  other  than  that  of  a  mere  servant,  is  not  bound  to  deliver  it  to 
him  until  demanded,  and  is  not  at  liberty  to  send  it  to  him  from  a  distance, 
without  demand,  in  any  mode  involving  greater  risk  than  its  retention  by  the 
employee  himself. 
Servant  to  pay  over  without  demand:   See  sec.  2014. 
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1988.  Preference  to  employer's  interests. 

Sec.  1988.  An  employee  who  has  any  business  to  transact  on  his  own  account, 

similar  to  that  intrusted  to  him  by  his  employer,  must  always  give  the  latter  the 

preference.     [Amendment,  approved   March  30,  1874;   Amendments  1873-74, 

247;  took  effect  July  1,  1874.] 

The  commissioners  say  that  there  is  do  direct  authority  for  this  pi-ovisiou,  bat  that 
it  is  required  by  sound  principle. 

1989.  Besponsibility  of  employee  for  substitute. 

Sec.  1989.  An  employee  who  is  expressly  authorized  to  employ  a  substitute 
is  liable  to  his  principal  only  for  want  of  ordinary  care  in  his  selection.  The 
substitute  is  directly  responsible  to  the  principal. 

Delegation   of   agent's   authority:  See   post,  sec.  2349  et  seq. 

1990.  Besponsibility  for  negligence. 

Sec.  1990.  An  employee  who  is  guilty  of  negligence  is  liable  to  his  emplo]f<er 
for  the  damage  thereby  cauaed  to  the  latter;  and  the  employer  is  liable  to  him, 
if  the  service  is  not  gratuitous,  for  the  value  of  such  services  only  as  are  prop- 
erly rendered.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
eflfeKjt  July  1,  1901.] 

Liability  of  fellow-servant  for  negligence:  See  01  Am.  Dec  58-00,  note. 

1991.  Surviving  employee. 

Sec.  1991.  Where  service  is  to  be  rendered  by  two  or  more  persons  jomfly, 
and  one  of  them  dies,  the  survivor  must  act  alone,  if  the  service  to  be  rendered 
is  such  as  he  can  rightly  perform  without  the  aid  of  the  deceased  person, 
but  not  otherwise. 

1992.  Confidential  employment. 

Sec.  1992.    The  obligations  peculiar  to  confidential  employments  are  defined 
in  the  title  on  trusts. 
Confidential  employments:  See  title  on  trusts,  post,  sec.  2215  et  seq. 


AETICLE  IV. 

TERMINATION   OF   EMPLOYMBNT. 

Sec.  1996i.  Termination  by  death,  etc.,  of  employer. 

Sec.  1997.  Employment,  how  terminated. 

Sec.  1998.  Continuance  of  serrice  in  certain  cases. 

Sec.  1099.  Termination  of  will. 

Sec.  2000.  Termination  by  employer  for  fault. 

Sec.  2001.  Termination  by  employee  for  fault. 

Sec.  2002.  Compensation  of  employee  dismissed  for  cause. 

Sec.  2003.  Compensation  of  employee  leayiag  for  cause. 

1996.  Termination  by  death,  etc.,  of  employer. 

Sec.  1996.    Every  employment  in  which  the  power  of  the  employee  iB  n^* 
coupled  with  an  interest;  in  its  subject  is  terminated  by  notice  to  him  of: 

1.  The  death  of  the  employer;  or, 

2.  His  legal  incapacity  to  contract. 
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The  parties  to  a  contract  of  employment  may,  however,  in  writing,  provide 

that  it  shall,  notwithstanding  the  death  of  the  employer,  continue  obligatory 

for  and  against  his  heirs  and  personal  representatives,  provided  their  liability 

shall  be  restricted  to  property  received  from  and  under  him.     [Commissioners' 

Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Tennlziatloii  of  employment:  See  next  on  Agency,   section  495^   and  is  obviously 

section.    ''This  section   alters   the   common  just":  Note  of  commissioners, 

law  by  continuing  the  power  until  the  agent  Termlnatloii  of  agency:  See  post,  sec. 

has  notice  of  the  principal's  change  of  con-  2355  et  scq. 
didon.    Such  a  rule  is  advocated  by  Story 

1997.  Employment,  how  terminated. 

Sec.  1997.    Every  employment  is  terminated: 

1.  By  the  expiration  of  its  appointed  term; 

2.  By  the  extinction  of  its  subject; 

3.  By  the  death  of  the  employee;  or, 

4.  By  his  legal  incapacity  to  act  as  such. 

Termination  of  employment:  See  last  Insanity  of  master,  whether  terminates 

section.  contract  of  serrice:  See  Sands  y.  Potter,  105 

Termination  of  agency  generally:  See  111.  397;  56  Am.  St.  Bep.  253. 
sec  2355,  post  et  seq. 

1998.  Continuanoe  of  service  in  certain  cases. 

Sec.  1998.  An  employee,  unless  the  term  of  his  service  has  expired,  or  unless 
he  has  a  right  to  discontinue  it  at  any  time  without  notice,  mu9t  continue  his 
service  after  notice  of  the  death  or  incapacity  of  his  employer,  so  far  as  is 
necessary  to  protect  from  serious  injury  the  interests  of  the  employer's  successor 
in  interest,  until  a  reasonable  time  after  notice  of  the  faots  has  been  commu- 
nicated to  such  successor.  The  successor  must  compensate  the  employee  for 
such  service  according  to  the  terms  of  the  contract  of  employment. 

Kotice  of  the  death  of  the  employer,  as  meut  from  month  to  month:  WeithoflF  y. 
a  general  rule,  puts  an  end  to  an  employ-      Murray,  76  Cal.  508. 

1999.  Termination  at  will. 

Sec.  1999.  An  employment  having  no  specified  term  may  be  terminated  at 
the  will  of  either  party,  on  notice  to  the  other,  except  where  otherwise  provided 
by  this  title. 

Master  may  discharge  serrant  at  any  time  necessary:  De  Briar  v.  Minturo,  1  Cal.  450. 
aftffr  notice  where  there  is  no  term  of  ser-  See  Lord  v.  Goldberg,  81  Cal.  596;  15  Am. 
Tice,  and  may  eject  the  servaut  by  force  if      St.  Bep.  82. 

2000.  Termination  by  employer  for  f aolt. 

Sec.  2000.  An  employmen/t,  even  for  a  specified  term,  may  be  terminated  at 
any  time  by  the  employer,  in  case  of  any  willful  breach  of  duty  by  the  em- 
ployee in  the  course  of  his  employment,  or  in  case  of  his  habitual  neglect  of  his 
duty  or  continued  incapacity  to  perform  it. 

Servant,  when  may  be  discharged:  See  post,  sec.  2050;  wrongful  discharge  of  sea- 
post,  sec  2015.  ™^°-  P<»<^.  »ec-  2067. 

DlBmisaal  for  cause,  right  to  compensa- 
Seamen,  when  may  be  discharged:  See      tiou:  See  Hartman  t.  Bogers,  69  Cal.  6i3. 

2001;  Terfltination  by  employee  for  fault. 

Sec.  2001.    An  employment,  even  for  a  specified  term,  may  be  terminated  by 
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the  employee  at  any  time,  in  ease  of  any  willful  or  permanent  breach  of  the 
obligations  of  his  employer  to  him  as  an  employee. 


Termination  hj  employee  for  cause: 
See  a  full  illustratioa  of  the  instauces  iu 
which  an  employee  is  justified  iu  termiuat- 
ing  employment:  Wood  on  Master  and  Ser- 
Taut,  284. 

Employee's  compensation  in  such  case: 
See  post,  sec.  2003. 

Abandonment  of  service  without  cause. 
The  preyailing  rule  is,  that  oue  who  agrees 
to  serve  another  for  a  specified  time,  for  a 
salary,  to  be  paid  upon  the  expiratiou  of  the 
terra,  aud  who,  against  his  master's  consent 
and  without  cause  voluntarily  abandons  the 
employment,  can  recover  nothing  for  the 
services  rendered:  Hutchinson  v.  Wetmore, 
2  Cal.  311;  56  Am.  Dec.  337;  Langtry  v. 
Parks,  8  Cow.  63;  Smith  v.  Brady,  17  N. 
Y.  173;  72  Am.  Dec.  442;  Olmstead  v.  Beale, 
19  Pick.  528;  Hensou  v.  Hampton.  32  Mo. 
408;  Schnerr  v.  Lemp,  19  Mo.  40;  Brown 
▼.  Fitch,  33  N.  J.  L.  418;  Bragg  v.  Brad- 
ford, 33  Vt.  35;  Patnote  v.  Sanders,  41  Vt. 


06;  96  Am.  Dec.  504.  Althouxh  some  states, 
on  the  authority  and  reasoning  of  Brittou 
V.  Turner,  6  N.  H.  481,  26  Am.  Dec  713, 
hold  that  such  servant  is  entitled  to  recover 
the  value  of  services  actually  rendered:  See 
the  note  to  Hay  ward  v.  Leonard,  19  Am.  Dec 
272,  275. 

That  one  who  abandons  a  bnildlng  con- 
tract before  the  completion  of  his  work  l(wes 
the  right  to  recover  for  work  done,  see  Blytbe 
V.  Poultney,  31  Cal.  233. 

The  master  will  be  liable  for  the  labor 
performed  by  a  servant  who  voluntarily 
abandons  the  employment  without  cause,  if 
the  master  assents  to  such  abandonment, 
and  slight  evidence  merely  is  requisite  to 
entitle  the  servant  to  an  apportionment  of 
the  contract:  Hogan  v.  Titlow,  14  Cal.  255. 
As  to  what  constitutes  a  voluntary  leaving 
of  employment,  see  Lord  v.  Goldberg,  81  CaL 
596;  15  Am.  St.  Rep.  82. 


2002.  Compensation  of  employee  dismissed  for  cause. 

Sec.  2002.  An  employee,  dismissed  by  his  employer  for  good  cause,  is  not 
entitled  to  any  compensaiion  for  services  rendered  since  the  last  day  upon 
which  a  payment  became  due  to  him  under  the  contract. 


Bischargrlng  servant:  See  sec.  2015. 

Compensation  of  employee  dismissed 
for  cause.— In  the  majority  of  the  Ameri- 
can states,  servants'  contracts,  though  for  a 
specified  time  are  deemed  apportionable,  and 
a  servant  who  has  been  discharged  for  cause 
is  still  entitled  to  recover  for  the  work  actu- 
ally done:  Newman  v.  Reagan,  63  Ga.  755; 
Du  Quoin  Star  Coal  Min.  Co.  v.  Thorwell,  9 
111.  App.  394;  Foster  v.  Watson,  6  B.  Mon. 
377;  Kessee  v.  Mayfield,  14  La.  Ann.  90; ' 
Lawrence  v.  Gullifer,  38  Me.  532:  Jones  v. 
Jones.  2  Swan,  605;  Massey  v.  Taylor,  5 
Cold.  447.  The  court  cannot  say,  as  a 
matter  of  law,  that  the  salary  of  a  sales- 
man continues  during  several  years  at  the 
rate  at  which  it  began:  Scott  v.  Wood.  81 
Cal.  398.  This  rule  differs  from  the  English 
doctrine,  which  denies  to  such  servant  any 
right  of  recovery,  and  it  is  otherwise  stated 
in  some  of  the  American  states.-  See  the 
subject  discussed  in  a  note  to  De  Canip  v. 
Hewitt,  43  Am.  Dec.  207  et  seq.,  and  in 
Wood  on  Master  and  Servant,  252. 

Bemedy  in  case  of  wrongful  discharge. 
Where  the  servant  has  been  wrongfully  dis- 
charged, he  may:  1.  Regard  the  contract  as 
broken  by  the  employer,  and  sue  immediate- 
ly for  the  breach:  Fowler  v.  Prout,  24  Ala, 
194;  Strauss  v.  Meertlef,  64  Ala.  299;  38 
Am.  Rep.  8;  Rogers  v.  Parham,  8  Ga.  190; 
Britt  V.  Hays,  21  Ga.  157;  Colburn  v.  Wood- 
worth,  31  Barb.  381;  Hearne  v.  Garrett,  49 
Tex.  619;  Howard  v.  Daly,  01  N.  Y.  362; 
19  Am.  Rep.  285;  and  the  measure  of  dam- 
ages is  not  merely  the  value  of  the  work 
done,  but  the  profits  that  would  have  been 


made  had  the  contract  been  completed:  Cox 
V.  McLaughlin,  54  Cal.  605.  See  Oederberg 
V.  Robison,  100  Cal.  93;  Elbert  v.  Los  An- 
gieles  Gaa  Co.,  97  Cal.  244;  Rosenberger  v. 
Pacific  Coast  Ry.  Co.,  Ill  Cal.  313;  or  2. 
Treat  the  contract  as  rescinded,  and  sue  oa 
a  quantum  meruit  for  the  services  per- 
formed: Howard  v.  Daly,  61  N.  Y.  362;  19 
Am.  Rep.  285;  Hearne  v.  Garrett,  49  Tex. 
619;  Rogers  v.  Parham,  8  Ga.  190;  Britt  v. 
Hays,  21  Ga.  157;  Ryan  v.  Dayton,  25  Coun. 
188;  65  Am.  Dec.  560;  Oark  v.  Manchester, 
51  N.  H.  564;  Hartman  v.  Rogers,  60  CaL 
643;  Shoemaker  v.  Acker,  116  Cal.  239;  or  3. 
Consider  the  contract  as  still  subsisting,  and 
at  the  expiration  of  the  term  sue  for  the 
entire  sum  agreed  to  be  paid:  Fowler  v. 
Prout,  24  Ala.  194;  Strauss  v.  Meertief,  04 
Ala.  290;  38  Am.  Rep.  8:  Rogers  v.  Parham, 
8  Ga.  190;  Colbum  v.  Woodworth,  31  Barb. 
381;  Hein  v.  Wolf,  1  E.  D.  Smith,  70;  Brad- 
shaw  V.  Branan,  5  Rich.  465;  Stone  v.  Ban- 
croft, 112  Cal.  652.  When  the  employee  U 
not  discharged  by  the  employer,  but  his  per- 
formance of  the  agreed  services  is  prevented 
by  the  employer,  an  action  will  lie  for  the 
agreed  salary,  notwithstanding  his  nonper- 
formance of  services:  Stone  v.  Bancroft,  112 
Cal.  652.  In  the  note  to  De  Camp  v.  Hewitt, 
43  Am.  Dec.  205,  above  referred  to,  this 
subject  and  many  of  the  questions  arising 
out  of  it  are  also  discussed. 

Measure  of  dam.age  when  employee  is 
wrongfully  discharged:  See  the  note  to  De 
Camp  V.  Hewitt,  -:3  Am.  Dec.  207;  Cox  t. 
McLaughlin,  54  Cal.  605;  Webster  v.  Wade, 
19  Cal.  291;  79  Am.  Dec  21&    See  as  to  ad- 
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misfdbility  of  eyidence  iu  detenniniug  the      bell.  72  Cal.  251;  Paulsen  t.  Schultz,  85  Cal. 
rights  of  the  employee  iu  au  action  against      538. 
the  employer  for  serrices:  Moore  t.  Camp- 

2003.  Compensation  of  employee  leaving  for  cause. 

Sec.  2003.    An  employee  who  quits  the  service  of  his  employer  for  good  cause 

is  entitled  to  such  proportion  of  the  compensation  which  would  become  due 

m  case  of  full  performance  as  the  services  which  he  has  already  rendered  bear 

to  the  services  which  he  was  to  render  as  full  performance. 

Terminating  emplo3mi6nt   by  employ-      before  expiration  of  term  of  serrice:  See  59 
ee:  See  snpra,  sec.  2001.  Am.  St.  Rep.  269-291,  note. 

SecoTery  of  wages  by  servant  quitting 
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ARTICLE  I. 

MASTER  AND  SERVANT. 

Sec  2009.  Seryant,  what. 

Sec.  2010.  Term  of  hiring. 

Sec.  2011.  Same. 

Sec.  2012.  Renewal  of  hiring. 

Sec.  2013.  Time  of  serrice. 

Sec.  2014.  Servant  to  pay  over  without  demand. 

Sec.  2015.  When  serraut  may  be  discharged. 

2009.  Servant,  what. 

Sec.  2009.  A  servant  is  one  who  is  employed  to  render  personal  service  to 
his  employer,  otherwise  than  in  the  pursuit  of  an  independent  calling,  and  who 
in  such  service  remains  entirely  under  the  control  and  direction  of  the  latter, 
who  is  called  his  master. 


Servant  defined.— The  code  commission* 
ers  have  this  note: 

In  personal  relations— "domestics"— those 
who  receive  wages  and  who  are  lodged  and 
fed  in  the  house  of  another  and  employed  in 
his  service.  Such  servants  are  not  particu- 
larly recognised  by  law;  they  are  menial 
servants:  1  Blackstone's  Commentaries,  324; 
Wood's  Institutes,  53.  See  2  Bouvier's  Law 
Dictionary,  513,  tit.  Servants.  The  title 
"Master  and  Servant,"  ante,  sees.  2^-276, 
inclusive,  relates  exclusively  to  apprentices. 
Tie  right  Of  the  master,  to  their  (servants') 


services  in  every  respect  is  grounded  on  the 
contract  between  them:  2  Bouvier's  Law 
Dictionary,  513.  Bouvier  also  says:  "Labor- 
ers, or  pei'sons  hired  by  the  day's  work,  or 
any  longer  time,  are  not  considered  ser- 
vants," and  gives  an  array  of  authorities  in 
support  of  his  position:  2  Bouvier's  Law 
Dictionary,  513.  It  will  be  seen,  however, 
by  the  next  section  that  the  code  changes 
the  understanding  or  definition  of  the  term 
**8ervant." 

Who  is  servant:  See  32  Am.  Rep.  204- 
267,  note. 


Civil  Code— 34 
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The  distinction  made  at  the  common  law 
in  the  yarious  grades  of  serrants  will  be 
found  very  simply  and  clearly  explained  in 
Wood  on  Master  and  Serrant,  2  et  »eq. 
Schonler  on  Domestic  Relations,  section  458, 
also  has  a  similar  statement.  See  as  to  re- 
lation of  master  "and  servant.  Cotter  v.  Lind- 
gren,  106  Cal.  602;  46  Am.  6t.  Rep.  256. 

Employer  and  employee:  See,  generally, 
sec.  1965  et  seq. 


Joint  liability  of  master  and  servant: 
See  60  Am.  St.  Rep.  201-205,  note. 

Obligations  of  employer:  Sec  1960  et 
seq.  See  as  to  liability  of  master  for  acts 
of  agent,  Stephenson  y.  Southern  Pac.  Co., 
93  Cal.  558;  Andrews  y.  Runyon,  66  CaL 
629. 

Obligations  of  employee:  Sec.  1075  et 
seq. 


2010.  Term  of  liiring. 

Sec.  2010.  A  servant  is  presumed  to  have  been  hired  for  such  length  of  time 
as  the  parties  adopt  for  the  estimation  of  wages.  A  hiring  at  a  yearly  rate  is 
presumed  to  be  for  one  year;  a  hiring  at  a  daily  rate,  for  one  day;  a  hiring  by 
pieoe-work,  for  no  specified  term. 

Term  of  hiring.— The  same  principle  in  hiring,  where    the  evidence    shows  an  ar- 

regard  to  term  of  service  aa  is  laid  down  in  rangement  for  a  different  period:  Tattenoa 

the  above  section  is  asserted  in  Beach  v.  v.  Suffolk  Mfg.  Co.,  100  Mass.  5^;  PrentiH 

MuUin,  34  N.  J.  L.  343.    But  the  periodical  v.  Ledyard,  28  Wis.  131.  • 

payment  is  not  conclusiyeas  to  the  periodical 

2011.  Same. 

Sec.  2011.  In  the  absence  of  any  agreement  or  custom  as  to  the  term  of 
service,  the  time  of  payment^  or  rate  or  value  of  wages>  a  servant  is  presumed 
to  be  hired  by  the  month,  at  a  monthly  rate  of  reasonable  images,  to  be  paid  when 
the  service  is  performed. 


Terms  of  hiring.— "See  Fawcett  v.  Cash, 
5  Barn.  &  Adol.  904;  see,  also,  the  rule  iu 
sees.  2010,  1914,  ante;  but  see  Be  Briar  v. 
Minturu.l  Cal.  450.  Nominal  damages  only 
if  any,  could  be  recovered  in  such  case:  De 
Briar  v.  Minturn,  1  Cal.  460;  fixed  term:  See 
Webster  v.  Wade,  19  Cal.  291;  79  Am.  Dec. 
218;  contract  entire:  Hutchinson  v.  Wet- 
more,  2  Cal.  311;  slight  evidence  of  assent 


will  enable  one  to  recover  on  part  perform- 
ance of  service:  Hogan  v.  Title w,  14  Cal. 
255**:  Note  of  commissioners. 

Custom  bears  very  strongly  upon  the  inter- 
pretation of  all  contracts  of  service:  Lyon 
V.  George,  44  Md.  295.  See,  where  there  is 
an  agreement  as  to  term  of  service,  Rosen- 
berger  v.  Pacific  Coast  Ry.  Co.,  Ill  CaL  313. 


2012.  Benewal  of  hiring. 

Sec.  2012.    Where,  after  the  expiratioji  of  an  agreement  respecting  the  wages 

and  the  term  of  service,  the  parties  continue  the  relation  of  master  and  servant, 

thej  are  presumed  to  have  renewed  the  agreement  for  the  same  wages  and  term 

of  service. 

Benewal  of  contract  of  service.— Nich-  the  servant  to  recover  upon  a  quantnm  mer- 
olsou  V.  Patchin,  5  Cal.  474,  supports  this  uit  in  such  case:  See  Hermann  v.  Littlefield, 
section,  and  decides  that  it  is  error  to  allow      109  CaL  430. 

2013.  Time  of  service. 

Sec.  2013.  The  entire  time  of  a  domestic  servant  belongs  to  the  master;  and 
the  time  of  other  servants  to  such  an  extent  as  is  usual  in  the  business  in  which 
they  serve,  not  exceeding  in  any  case  ten  hours  in  the  day. 


Time  of  servants.— All  the  services  ren- 
dered by  one  who  receives  a  regular  salary, 
of  the  same  nature  as  his  regular  duties, 
are  presumed  to  be  paid  for  by  the  salary: 
Cany  v.  Halleck,  9  Cal.  198. 

Legal  day's  work.— "The  law  supplies 
the  number  of  hours  of  labor  implied  in  all 
auch  agreements  [for  seryice]  at  not  more 


than  ten  hours'*:  Commissioners*  note.  On 
public  work,  the  constitution  of  1879  de- 
clares that  "eight  hours  shall  constitute  a 
legal  day's  work":  Art.  XX,  sec.  17.  Wheth- 
er this  provision  will  be  construed  to  per- 
mit the  laborer  to  do  extra  work  for  extra 
pay,  see  Drew  v.  Smith,  86  Cal.  325. 
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8014.  Servant  to  pay  over  witbout  demand. 

Sec.  2014.    A  servant  must  deliver  to  his  master,  as  soon  as  with  reasonable 

diligence  he  can  find  him,  everything  that  he  receives  for  his  account,  without 

demand;  but  he  is  not  bound,  without  orders  from  his  master,  to  send  anything 

to  him  through  another  person. 

Employee  not  bound  to  deliver  to  em-        Fraudulent    appropriation  by  servant 
ployer  without  demand:  See  sec.  1987.  is  embezzlement:  Sec.  508. 

2015.  When  servant  may  be  discharged. 

Sec.  2015.  A  master  may  discharge  any  servant,  other  than  an  apprentice, 
whether  engaged  for  a  fixed  term  or  not: 

1.  If  he  is  guilty  of  misconduct  in  the  course  of  his  service,  or  of  gross  im- 
morality, though  unconnected  with  the  same ;  or, 

2.  If,  being  employed  about  the  person  of  the  master,  or  in  a  confidential 
position,  the  master  discovers  that  he  has  been  guilty  of  misconduct,  before  or 
after  the  commencement  of  his  service,  of  such  a  nature  that,  if  the  master  had 
known  or  contemplated  it,  he  would  not  have  so  employed  him. 

Discharging  servant  for  cause.— A  ser-  the  right  to  discharge  a  servant,  see  Schou- 

Taiit  may  be  discharged  for  insolence    and  ler's  I>ome8tic  Relations,  3d  ed.,  sec.  462. 
willfnl   disobedience   of   orders:    Beach    v.         Absence  of  servant  as  ground  for  his 

Mullia,  5  Vt.  343;  for  indecency  and  immo-  discharge:  See  55  Am.  Rep.  717,  718),  note, 
rality:  Weaver  v.  Halsey,  1  111.  App.  558;         Termination  of  employment:  See  sec. 

for  habitual  drunkenness:  Gonsolis  v.  Qear-  2001. 

hart,  31  Mo.  585;  for  slandering  the  master.         Compensation  of   employee   dismissed 

and  spitefully    suing    him    on    groundless  for  cause:  See  ante^  sec.  2002,  and  note, 
charges:  Brink  v.  Fay,  7  Daly,  562;  and  se^        Bemedy  for  wrongful  dismissal:  See 

McCormick  v.  Demary,  10  Nev.  515.  same  note. 

For  a  collection  of  English  decisions  upon 

ARTICLE  II. 

AQBNTS. 

Sec.  2019.  Agent  to  conform  to  his  authority. 

Sec.  2020.  Must  keep  his  principal  informed. 

Sec.  2021.  Collecting  agent. 

Sec.  2022.  Responsibility  of  subagent. 

8019.  Agent  to  conform  to  Ms  authority. 

Sec.  2019.     An  agent  must  not  exceed  the  limits  of  his  actual  authority,  as 

defined  by  the  title  on  agency. 

Agency:  Sec.  2295  et  seq.    The  code  com-      His  authority  is  specially  defined  in  the  title 
missioners  refer  to  section   2295,  and    say:      IX  of  this  part." 
'*Such  person  is  the  subject  of  this  article.         Actual  authority:  Sec.  2316,  post 

2020.  Must  keep  his  principal  informed. 

Sec.  2020.     An  agent  must  use  ordinary  diligence  to  keep  his  principal  in- 

fonned  of  his  acts  in  the  course  of  the  agency. 
DufiP  T.  Duff,  71  Cal.  513. 

2021.  Collecting  agent. 

Sec.  2021.  An  agent  employed  to  collect  a  negotiahle  instrument  must  col- 
lect it  prompiJy,  and  take  all  measures  necessary  to  charge  the  parties  thereto, 
in  case  of  its  dishonor;  and  if  it  is  a  bill  of  exchange,  must  present  it  for 
acceptance  with  reasonable  diligence. 
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Bank,  liability  of,  when  acting  as  collect-  note,  77  Am.  St.  Bep.  613-029.   Right  of 

ing  agents:  See  ^  Am.  Dec.  307-317,  note.  correspondent  bank  to  hold  paper  receiTed 

Care  required  of  bank  acting  as  collecting  for  collection  or  proceeds  of,  as  against  own- 

agents:  See  88  Am.  St.  Rep.  775,  note.    Du-  er,  when  forwarding  bank  insolyent:  See  U 

ties  of  bank  acting  as  collecting  agent:  See  Am.  St.  Rep.  583-586,  note. 

2022.  Besponsibility  of  subagent. 

Sec.  2022.    A  mere  agent  of  an  agent  is  not  responsible  as  sucb  to  the  prin* 

cipal  of  the  latter. 

Subagents  and  their  relation    to    the  principal  and  to  the  agent  appointing  them: 
See  note.  50  Am.  St.  Rep.  110-124. 


ARTICLE  III. 

FACTORS. 

Sec.  2026.  Factor,  what. 

Sec.  2027.  Obedience  required  from  factor. 

Sec.  2028.  Sales  on  credit 

Sec.  2029.  Liability  of  factor  under  guaranty  commission. 

Sec.  2030.  Factor  cannot  relieve  himself  from  liability. 

2026.  Factor,  what. 

Sec.  2026.  A  factor  is  an  agent  who^  in  the  pursuit  of  an  independent  call- 
ing, is  employed  by  another  to  sell  property  for  him,  and  is  vested  by  the  latter 
with  the  possession  or  control  of  the  property,  or  authorized  to  receive  payment 
therefor  from  the  purchaser. 

Definition,  duties  and  liability  of  fao-         Factor's   power   to  pledge  principal's 
tors:  See  58  Am.  Dec.  158-171,  note.  goods:  See  sees.  2868^  2891. 

Factor's  authority:  See  sees.  2368,  2869. 

2027.  Obedience  required  from  factor. 

Sec.  2027.  A  factor  must  obey  the  instructions  of  his  principal  to  the  same 
extent  as  any  other  employee,  notwithstanding  any  advances  he  may  have  made 
to  his  principal  upon  the  property  consigned  to  him,  except  that  if  the  principal 
forbids  him  to  sell  at  the  market  price,  he  may  nevertheless  sell  for  his  reim- 
bursement, after  giving  to  his  principal  reasonable  notice  of  his  intention  to  do 
80,  and  of  the  time  and  place  of  sale,  and  proceeding  in  all  respects  as  a  pledgee. 

Obedience   required    from   employees,  hue,  3  N.  T.  62.    The  exception  does  not  ez- 

generally:  Sec.  1981.  tend  to  an  order  to  sell,  even  though  for  lea 

Factor  must    obey   instructions    as  any  than  adraucee:  Bell  y.  Palmer,  6  Cow.  128. 

other  employee:  See  Evans  v.  Root,  7  N.  Y.  He  may  still  sell  to  reimburse  himself,  on 

186;  57  Am.  Dec.  512;  notwithstanding  ad-  giving  notice:  Marfield  v.  Goodhue,  3  N.  T. 

vances  to  principal:  Blot  v.  Boiceau,  3  N.  02.    As  to  factor  setting  up  liens  ou  goods, 

Y.  78;  Marfield  v.  Goodhue,  3  N.  Y.  62;  see  National  Bank  of  D.  O.  MUls  v.  Porter. 

Bell  V.  Palmer.  6  Cow.  128;  except  his  prin-  73  Cal.  460;  Lehmann  v.  Schmidt,  87  CaU 

cipal  forbids  him  to  sell:  Marfield  v.  Good-  15. 

2028.  Sales  on  credit. 

Sec.  2028.     A  factor  may  sell  property  consigned  to  him  on  such  credit  as  is 

usual;  but  having  once  agreed  with  the  purcl^aser  upon  the  term  of  credit^  may 

not  extend  it. 

Authority  to  sell  on  credit.— Duty    of    the  factor   to  inquire   into   the  responsibil- 
ity of  the  purchaser:  See  sec.  2368. 
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2029.  Liability  of  factor  under  guaranty  comnuscdon. 

Sec.  2029.  A  factor  who  charges  his  principal  with  a  guaranty  commission 
upon  a  sale  thereby  assumes  absolutely  to  pay  the  price  when  it  falls  due,  as  if 
it  were  a  debt  of  his  own,  and  not  as  a  mere  guarantor  for  the  purchaser;  but 
he  does  not  thereby  assume  any  additional  responsibility  for  the  safety  of  his 
remittance  of  the  proceeds. 

2030.  Factor  cannot  relieve  himself  from  liability. 

Sec.  2030.  A  factor  who  receives  property*  for  sale,  under  a  general  agree- 
ment or  usage  to  guarantee  the  sales  or  the  remittance  of  the  proceeds,  cannot 
relieve  himself  from  responsibility  therefor  without  the  consent  of  his  principal. 

Factor's  gnarantj.— In  case  of  a  gutiT-  gardtess  of  the  value  of  the  goods.    This  lia- 

auty  by  the  factor  that  the  goods    shall  bility   becomes   absolute   upou    a   sale   for 

yield  not  less  than  a  fixed  price,  the  breach  cash,  or,  if  upon  credit,  upon  the  expiration 

of  his  promise  renders  him  liable  as  a  guar-  of  the  term  of  credit:  Pngh  y.  Porter  Bros, 

antor  for  the  amount  he  has  promised,  re-  Co.,  118  Cal.  628. 


ARTICLE  IV. 

SHIPMASTERS. 

Sec.  2034.  Appointment  of  master. 

Sec.  2085.  When  must  be  on  board. 

Sec.  2036.  Pilotage. 

Sec.  2037.  Power  of  master  oyer  seamen. 

Sec.  2038.  Power  of  master  orer  passengers. 

Sec.  2039.  Impressing  private  stores. 

Sec  2040.  When  may  abandon  the  ship. 

Sec.  2041.  Duties  on  abandonment. 

Sec.  2042.  When  master  cannot  trade  on   his  own  account. 

Sec.  2043.  Care  and  diligence. 

Sec.  2044.  Authority  of  master. 

2034.  Appointment  of  master. 

Sec.  2034.  The  master  of  a  ship  is  appointed  by  the  owner^  and  holds  during 
his  pleasure. 

2036.  When  must  be  on  board. 

Sec.  2035.  The  master  of  a  ship  is  bound  to  be  always  on  board  when  enter- 
ing or  leaving  a  port^  harbor,  or  river. 

2036.  Pilotage. 

Sec.  2036.    On  entering  or  leaving  a  port,  harbor,  or  river>  the  master  of  a 
ship  must  take  a  pilot  if  one  offers  himself,  and  while  the  pilot  is  on  board,  the 
navigation  of  the  ship  devolves  on  him. 
Begulations  respectiiig  pilots:  See  Pol.  Code,  sees.  2429-2491. 

2037.  Power  of  master  over  seamen. 

Sec.  2037.  The  master  of  a  ship  may  enforce  the  obedience  of  the  mate  and 
seamen  to  his  lawful  commands  by  confinement  and  other  reasonable  corporal 
punishment,  not  prohibited  by  acts  of  Congress,  being  responsible  for  the  abuse 
of  his  power. 
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2038.  Power  of  master  over  passengers. 

Sec.  2038.  The  master  of  a  ship  may  confine  any  person  on  boards  during  a 
voyage,  for  willful  disobedience  to  his  lawful  commands. 

2038.  Impressing  private  stores. 

Sec.  2039.  If,  diiring  a  voyage,  the  ship's  supplies  fail,  the  master,  with  the 
advice  of  the  ofBcers,  may  compel  persons  who  have  private  supplies  on  board 
to  surrender  them  for  the  common  want,  on  payment  of  their  value,  or  giying 
security  therefor. 

S040.  When  may  abandon  the  ship. 

Sec.  2040.  The  master  of  a  ship  must  not  abandon  it  during  the  TOjage 
without  the  advice  of  the  other  oflSoers. 

2041.  Duties  on  abandonment. 

Sec.  2041.  The  master  of  a  ship,  upon  abandoning  it,  must  carry  with  him, 
so  far  as  it  is  in  his  power,  the  money  and  the  most  valuable  of  the  goods  on 
board,  under  penalty  of  being  personally  responsible.  If  the  articles  thus  taken 
are  lost  from  causes  beyond  his  control,  he  is  exonerated  from  liability. 

2042.  When  master  cannot  trade  on  his  own  account. 

Sec.  2042.  The  master  of  a  ship,  who  engages  for  a  common  profit  on  the 
cargo,  must  not  trade  on  his  own  account,  and  if  he  does,  he  must  accoimt  to 
his  employer  for  all  profits  thus  made  by  him. 

2043.  Care  and  diligence. 

Sec.  2043.  The  master  of  a  ship  must  use  great  care  and  diligence  in  the 
performance  of  his  duties,  and  is  responsible  for  all  damage  occasioned  by  his 
negligence,  however  slight. 

2044.  Authority  of  master. 

Sec.  2044.    The  authority  and  liability  of  the  master  of  a  ship,  as  an  agent 

for  the  owners  of  the  ship  and  cargo,  are  regulated  by  the  title  on  agency. 

Agency  in  general:  See  sec.  2295  et  seq.         Bespondentia,  master  may   hypothecate 
Bottomry,    master   may    hypothecate      upon:  Sec.  8088  et  seq. 
npon:  See  sec.  3010  et  seq. 


AETICLE  V. 

MATES  AND  SEAMEN. 

Sec.  2048.  Mate,  what. 

Sec.  2049.  Seamen,  what. 

Sec.  2050.  Mate  and  seamen,  how  engaged  and  discharged* 

Sec.  2051.  Unseaworthy  vessel. 

Sec.  2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

Sec.  2053.  Special  agreement  with  seamen. 

Sec.  2054.  Wages  depend  on  freightage.  • 

Sec.  2055.  When  wages,  etc.,  begin. 

Sec.  2050.  Wages,  where  voyage  is  broken  up  before  departure. 

Sec.  2057.  Wrongful  discharge. 

Sec.  2058.  Wages,  when  not  lost  by  wreck. 
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Sec.  2058.  Certificate. 

Sec.  2060.  Disabled  seamen. 

Sec.  2061.  MaiDteuance  of  Beamen  during  sickness. 

Sec.  2062.  Death  on  the  voyage. 

Sec.  2063.  Theft,  etc.,  forfeits  wages. 

Sec.  2064.  Seamen  cannot  ship  goods. 

Sec.  2065.  Embezzlement  and  injuries.    [Repealed.] 

Sec.  2066.  Law  goyeming  seamen. 

2048.  Hate,  what. 

Sec.  2048.  The  mate  of  a  ship  is  the  officer  next  in  rank  to  the  master,  and 
in  case  of  the  master's  disability^  he  must  take  his  place.  By  so  doing  he  does 
not  lose  any  of  his  rights  as  mate. 

2049.  Seamen,  what. 

Sec.  2049.  All  persons  employed  in  the  navigation  of  a  ship,  or  upon  a 
voyage,  other  than  .the  master  and  mate,  are  to  be  deemed  seamen  within  the 
proTisions  of  this  code. 

2050.  Kate  and  seamen,  how  engaged  and  discharged. 

Sec.  2050.  The  mate  and  seamen  of  a  ship  are  engaged  by  the  master,  and 
may  be  discharged' by  him  at  any  period  of  the  voyage,  for  willful  and  peisistent 
disobedience  or  gross  disqualification,  but  cannot  otherwise  be  discharged  be- 
fore the  termination  of  the  voyage. 

2051.  Vnseaworthy  vesseL 

Sec.  2051.  A  mate  or  seaman  is  not  bound  to  go  to  sea  in  a  ship  that  is  not 
seaworthy;  and  if  there  is  reasonable  doubt  of  its  seaworthiness,  he  may  refuse 
to  proceed  until  a  proper  survey  has  been  had. 

Seaworthinew  defined:  Sec.  2682. 

2052.  Seamen  not  to  lose  wages  or  lien  by  agreement. 

Sec.  2052.  A  seaman  cannot,  by  reason  of  any  agreement,  be  deprived  of  his 
Hen  upon  the  ship,  or  of  any  remedy  for  the  recovery  of  his  wages  to  which  he 
would  otherwise  have  been  entitled.  Any  stipulation  by  which  he  consents  to 
abandon  his  right  to  wages  in  case  of  the  loss  of  the  ship,  or  to  abandon  any 
right  he  may  have  or  obtain  in  the  nature  of  salvage,  is  void. 

Wages  In  case  of  loss  of  ship:  Sec.  2058. 

« 

2053.  Special  agreement  with  seamen. 

Sec.  2053.  No  special  agreement  entered  into  by  a  seaman  can  impair  any  of 
his  rights,  or  add  to  any  of  his  obligations,  as  defined  by  law,  unless  he  fully 
imderstands  the  efEect  of  the  agreement^  and  receives  a  fair  compensation  there- 
for. 

2054.  Wages  depend  on  freightage. 

Sec.  2054.  Except  as  hereinafter  provided,  the  wages  of  seamen  are  due 
when  and  so  far  only  as  freightage  is  earned^  unlees  the  loss  of  freightage  is 
owing  to  the  fault  of  the  owner  or  master. 
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§§  2055-2061  Civil  Code.  [Diy.  Ill,  Part  IT, 

2065.  Wlien  wages,  etc.,  begin. 

Sec.  2055.  The  'right  of  a  mate  or  seaman  to  wages  and  provisions  begins 
either  from  the  time  he  begins  work,  or  from  the  time  specified  in  the  agree- 
ment for  his  beginning  work,  or  from  his  presence  on  board,  whichever  first 
happens. 

2056.  Wages,  where  voyage  is  broken  up  before  departure. 

Sec.  2056.  Where  a  voyage  is  broken  up  before  departure  of  the  ship,  the 
seamen  must  be  paid  for  the  time  they  have  served,  and  may  retain  for  their 
indemnity  such  advances  as  they  have  received. 

2057.  Wrongful  discharge. 

Sec.  2057.  When  a  mate  or  seaman  is  wrongfully  discHarged,  or  is  driven  to 
leave  the  ship  by  the  cruelty  of  the  master  on  the  voyage,  it  is  then  ended  with 
respect  to  him,  and  he  may  thereupon  recover  his  full  wages. 

2058.  Wages,  wJien  not  lost  by  wreck. 

Sec.  2058.    In  case  of  loss  or  wreck  of  the  ship,  a  seaman  is  entitled  to  his 

wages  up  to  the  time  of  the  loss  or  wreck,  whether  freightage  has  been  earned 

or  not,  if  he  exerts  himself  to  the  utmost  to  save  the  sjiip,*  cargo,  and  stores. 

Wages  in  case  of    wreck.— ''This    pro-  can  be  saved.    Treifi^tagre  is  the  mother  of 

Tision  is  substantially   enacted  in  England  wages.'    This  maxim  is  virtually  overriddeo 

(Stats.  7  &  8  Vict.,  c.  112,  sec.  17),  making  by  this  section:  See  2  Parsons  on  Maritime 

the  seaman's  right,  however,  absolutely  de-  Law,  588,  590.    Here,  too,  the  qnestion  of 

pendent  upon    the  officer's    certificate.    In  salvage  and  the  right  of  seamen  thereto  is 

case  of  wreck  or  other  peril,  the  seamen  are  discussed:   See  notes,  also":  Oommissiouera* 

bound  to  stay  by  the  vessel  and  do  all  they  note, 
can  to  save  her  or  her  cargo,  or  as  much  as 

2069.  Certificate. 

Sec.  2059.    A  certificate  from  the  master  or  chief  surviving  officer  of  a  ship, 

to  the  effect  that  a  seaman  exerted  himself  to  the  utmost  to  save  the  ship^  cargo, 

and  stores,  is  presumptive  evidence  of  the  fact. 

"This  section  is  a  necessary  sequence  to  only  disinterested  witness    and  the  penoD 

the  preceding,  and  should  be  recognized  as  vested  with  agency  and  authority  to  direct 

properly  providing  presumptive  evidence  of  the  work'':  Gommissiouera'  note, 
a  fact  to  which  the  master  is  frequently  the 

2060.  Disabled  seamen. 

Sec.  2060.  Where  a  mate  or  seaman  is  prevented  from  rendering  service  by 
illness  or  injury,  incurred  without  his  fault  in  the  discharge  of  his  duty  on  the 
voyage,  or  by  being  wrongfully  discharged,  or  by  a  capture  of  the  ship,  he  is 
entitled  to  wages  notwithstanding;  but  in  case  of  a  capture,  a  ratable  deduction 
for  salvage  is  to  be  made. 

2061.  Maintenance  of  seamen  during  sickness. 

Sec.  2061.  If  a  mate  or  seaman  becomes  sick  or  disabled  during  the  voyage, 
without  his  fault,  the  expense  of  furnishing  him  with  suitable  medical  advice, 
medicine,  attendance,  and  other  provision  for  his  wants,  must  be  borne  by  the 
ship  till  the  close  of  the  voyage. 
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Title  VI,  Chap,  n.]  Particular  Employments.  §§  2062-20755 

2062.  Death  on  the  voyage. 

Sec.  2062.  If  a  mate  or  seaman  dies  during  the  voyage,  his  personal  repre- 
sentatives are  entitled  to  his  wages  to  the  time  of  his  death,  if  he  would  have 
been  entitled  to  them  had  he  lived  to  the  end  of  the  voyage. 

2063.  Theft,  etc.,  forfeits  wages. 

Sec.  2063.  Desertion  of  the  ship  without  cause,  or  a  justifiable  discharge  by 
the  master  during  the  voyage  for  misconduct,  or  a  theft  of  any  part  of  the  cargo 
or  appurtenances  of  the  ship,  or  a  willful  injury  thereto  or  to  the  ship,  forfeits 
all  wages  due  for  the  voyage  to  a  mate  or  seaman  thus  in  fault. 

2064.  Seamen  cannot  ship  goods. 

Sec.  2064.  A  mate  or  seaman  may  not,  under  any  pretext,  ship  goods  on  his 
own  account  without  permission  from  the  master. 

2065.  Embezzlement  by  mate  or  seaman. 

[Section  2065  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  247;  took  eflPect  July  1,  1874.] 

2066.  Law  governing  seamen. 

Sec.  2066.  The  shipment  of  officers  and  seamen,  and  their  rights  and  duties^ 
are  further  regulated  by  acts  of  Congress. 

AETICLE  VI. 
ship's  managers. 

Sec.  2070.    Manager,  what. 
Sec.  2071.    Duties  of  manager. 
Sec.  2072.    Compensation. 

2070.  Manager,  what. 

Sec.  2070.  The  general  agent  for  the  owners,  in  respect  to  the  care  of  a  ship 
and  freight,  is  called  the  manager.  If  he  is  a  part  owner,  he  is  also  called  the 
managing  owner. 

"The  phrase  'manager'  takes  the  place  written  instrument  or  orally:  1  Parsons  on 

of   'husband.'    The  term    'ship's    husband,'  Maritime  Law,  c.  4,  sec.  6,  p.  97.    In  our 

heretofore  used  in  the  books,  is  discarded,  statutes  of  registration,  'husband'  is  called 

He  (may  be  and)  is  usually,  but  not  neces-  the  managing  owner:  1  Parsons  on  Man- 

earily,   a   part  owner,   and    is  the  general  time  Law,   99":   Commissioners'   note.    See 

agent  of  the  owners  in  respect  to  the  ship,  Kerry  v.  Par^ific  Marine  Co.,  121  Cal.  564; 

and  may  be  appointed,  like  other  agents,  by  66  Am.  St.  Kep.  65. 

2071.  Dnties  of  managers. 

Sec.  2071.  Unless  otherwise  directed,  it  is  the  duty  of  the  manager  of  a  ship 
to  provide  for  the  complete  seaworthiness  of  a  ship;  to  take  care  of  it  in  port; 
to  see  that  it  is  provided  with  necessary  papers,  with  a  proper  master,  mate,  and 
crew,  and  supplies  of  provisions  and  stores. 

2072.  Compensation. 

Sec.  2072.    A  managing  owner  is  presumed  to  have  no  right  to  compensation 

for  his  own  services. 
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§§  2078, 2079  Civil  Code.  [Div.  Ill,  Part  IT, 

CHAPTER  III. 

SERYICB    WITHOUT    BMPLOYMBNT. 

Sec.  2078.    Volantary  iiiterference  with  property. 
Sec.  2079.    SaWage. 

2078.  Volimtary  interference  witli  property. 

Sec.  2078.  One  who  officiously,  and  without  the  consent  of  the  real  or  appar- 
ent owner  of  a  thing,  takes  it  into  his  possession  for  the  purpose  of  rendering 
a  service  about  it,  must  complete  such  service,  and  use  ordinary  care,  diligence, 
and  reasonable  skill  about  the  same.  He  is  not  entitled  to  any  compensation 
for  his  service  or  expenses,  except  that  he  may  deduct  actual  and  necessaij 
expenses  incurred  by  him  about  such  service  from  any  profits  which  his  service 
has  caused  the  thing  to  acquire  for  its  owner,  and  must  account  to  the  owner 
for  the  residue. 

Employment  without  reward:  See  sec.         Oratuitoiu  services,  what  deemed:  See 
1975  et  seq.  58  Am.  Dec  306,  307,  uote. 

Oratuitous  carriers:  Sec.  2089. 

20?9.  Salvi^e. 

Sec.  2079.  Any  person,  other  than  the  master,  mate,  or  a  seaman  thereof, 
who  rescues  a  ship,  her  appurtenances  or  cargo,  from  danger,  is  entitled  to  a 
reasonable  compensation  therefor,  to  be  paid  out  of  the  property  saved.  He 
has  a  lien  for  such  claim,  which  is  regulated  by  the  title  on  liens;  but  no  claim 
for  salvage,  as  such,  can  accrue  against  any  vessel,  or  her  freight  or  cargo,  in 
favor  of  the  owners,  officers,  or  crew  of  another  vessel  belonging  to  the  same 
owners;  but  the  actual  cost  at  the  time  of  the  services  rendered  by  one  such 
vessel  to  another,  when  in  distress,  is  payable  through  a  general  average  con- 
tribution on  the  property  saved.  [Commissioners'  Amendment^  approved  March 
16,  1901;  took  effect  July  1,  1901.] 

TITLE   VIL 

CARRIAGE. 

Chapter  I.  Carriage  in  General 2085 

II.  Carriage  of  Persons * 2096 

III.  Carriage  of  Property 2110 

IV.  Carriage  of  Messages 2161 

V.  Common  Carriers 21^^ 

CHAPTER  I. 

CARRIAGE  IN  GBNBEAL. 

Sec.  2085.  Contract  of  carriage. 

Sec.  2066.  Different  kinds  of  carriers. 

Sec.  2087.  Marine  and  inland  carrers,  what. 

Sec.  2088.  Carriers  by  sea. 

Sec.  2089.  Obligations  of  gratnitons  carriers. 

Sec.  2090.  Obligations  of  gratuitous  carrier  who  has  begun  to  carry. 
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Title  VII,  Chap.  I.]  Carriage  in  General.  §§  2085-2090 

2086.  Contract  of  carriage. 

Sec.  2085.  The  contract  of  carriage  is  a  contract  for  the  conveyance  of  prop- 
erty, persons,  or  messages  from  one  place  to  another. 

Carriage,  what  is:  See  53  Am.  Rep.  769,         Who  liable  as  carrier:  See  47  Am.  Dec. 
note.  648-664,  note. 

common    carrier,   defined:    Sec.   2168.         g|[^  «',  ^JXS^^^  1^  !l  ^l 
For  example  of  common  carriers,  see  the         Carriage  of  messages:  Sees.  2161.  2162, 
iiote  to  that  section.  and  2207  et  seq. 

8086.  Different  kinds  of  carriers. 
Sec.  2086.    Carriage  is  either: 

1.  Inland;  or, 

2.  Marine. 

See  references  in  note  to  next  section.  all  others  are  inland  carrers.    So,  also,  An- 

"The  seoond  class,  inarlne  carriers,'  as  gell  on  the  Law  of  Carriers,  c.  11,  sec.  525 

they  are  called,  are  treated  of  in  Redfield  on  et  seq.,   p.  612.    This  is  the  first  general 

Carriers  and  Other  Bailments,  chapter   27,  classification  for  the  purposes  of  this  title": 

section  328  et  seq.,  as  'carriers  by  water*;  Commissioners'  note. 

2087.  Harine  and  inland  carrien,  what. 

Sec.  2087.  Carriers  upon  the  ocean  and  upon  arms  of  the  sea  are  marine 
carriers.    All  others  are  inland  carriers. 

Inland  carriers  of  property,  rights  and         ICarine  carriers,  rights  and  duties  of: 
dntiea  of:  See  sec.  2194  et  seq.  See  sees.  2148^  2197  et  seq. 

2088.  Carriers  by  sea. 

Sec.  2088.  Rights  and  duties  peculiar  to  carriers  by  sea  are  defined  by  acts 
of  Congress. 

''See  acts  of  Congress  relative  to  carrying  See,  also,  sees.  2197,  2198. 

passengers:    Acts  of    1819,  c.  46;  1838,  c.  Bights  and  duties  of  carriers,  gener- 

101;  1813,  c.  94;  1847,  c.  16:  1848,  c.  41;  ally:  Sees.  2180  et  seq.,  2194  et  seq. 

1851,  c.  43;  1870-1,  c.  100":  References  by  General  average:  Sec.  2148  et  seq. 
code  commissioners. 

2089.  Obligations  of  gratuitous  carriers. 

Sec.  2089.    Carriers  without  reward  are  subject  to  the  same  rules  as  employees 

without  reward,  except  so  far  as  is  otherwise  provided  by  this  title. 

Employee  without  reward:    See    sec.         Service  without  employment:  See  sec. 
1975  et  seq.  2078  et  seq. 

2090.  Obligations  of  gratuitous  carrier  who  has  begun  to  carry. 

Sec.  2090.  A  carrier  without  reward,  who  has  begun  to  perform- his  under- 
taking, must  complete  it  in  like  manner  as  if  he  had  received  a  reward,  unless 
he  restores  the  person  or  thing  carried  to  as  favorable  a  position  as  before  he 
commenced  the  carriage. 

Compare  with  sees.  1075,  1976.  other  hand,  there  would  be  no  injustice  in 
"This  is  intended  to  include  messages  a  refusal  to  allow  him  to  start  upon  the  jour- 
as  well  as  property.  It  would  be  manifestly  ney:  See,  also,  note  to  preceding  section; 
nnreasonable  to  allow  a  railway  company  to  and  Redfield  on  Carriers  and  Other  Bail- 
eject  a  passenger  upon  a  free  ticket  when  ments,  pt.  1,  c.  2,  sees.  11-17,  inclusiye,  and 
he  had  made  only  half  his  jqumey.    On  the  cases  cited  in  notes":  Commissioners' 
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§§  2096-2101 


Civil  Code. 


[Div.  Ill,  Part  IV, 


CHAPTER  11. 


CARRIAGE  OP  PERSONS. 


Article  I.    Gratuitous  Carriage. 
II.    Carriage  for  Beward, 


2096 
2100 


ARTICLE  I. 


GRATUITOUS  CARRIAGE  OF  PERSONS. 


2096.  Degree  of  care  required. 

Sec.  2096.     A  -carrier  of  persons  without  reward  must  use  ordinary  care  and 
diligence  for  their  safe*  carriage. 


Duty  of  ^atuitous  employee,  geuerally: 
See  sees.  1975,  1976. 

Carriers  of  persons,  generally:  See  sec. 
21  so  et  acq. 


Iiiabillty  of  carriers  of  persons,  gene^ 
ally:  Note  to  sec.  2186. 


ARTICLE  IL 


C^ARRIAGE   FOR   REWARD. 


Sec.  2103.    Treatment  of  paBseugers. 
Sec.  2104.    Rate  of  speed  and  delays. 


Sec.  2100.    General  duties  of  carrier. 

Sec.  2101.    Vehicles. 

Sec.  2102.    Not  to  overload  his  vehicle. 

2100.  General  duties  of  carrier. 

Sec.  2100.  A  carrier  of  persons  for  reward  must  use  the  utmost  care  and 
diligence  for  their  safe  carriage,  must  provide  everything  necessary  for  that 
purpose,  and  must  exercise  to  that  end  a  reasonable  degree  of  skill. 

Duties  of  carriers  of  passeng^ers:  See 
Thompson  on  Carriers  of  Passengers,  124; 
and  a  note  in  43  Am.  Dec.  305,  where  the 
rule  that  carriers  of  passengers  for  hire  are 
bound  to  observe  the  utmost  care  and  can- 
tiou,  and  that  they  are  responsible  for  in- 
juries received  by  passengers  that  could 
have  been  avoided  by  the  exercise  of  extra- 
ordinary vigilance,  aided  by  the  highest  skill, 
is  supported  by  abundant  authority.  That 
note  also  coiitaius  discussions  and  citations 
upQu  the  effect  of  defect  in  vehicles  and 
other  appliances,  and  upon  the  liability  for 
ne;;ligent  management  of  vehicles. 

The  general  rule  as  framed  in  the  above 
section  is  followed  in  Fairchild  v.  California 
Stage  Co.,  13  Cal.  509;  Jamison  v.  San  Jose 
etc.  R.  R.,  55  Cal.  503;  Wheatou  v.  North 
Beach  etc.  R.  R.,30  Cal.  590.  See  note  to  sec. 
2180,  post.  Fisher  v.  Southern  Pac.  Co.,  89 
Cal.  399,  construes  the  above  section,  and 
holds  that  the  use  of  a  freight    train    for 


carrying  passengers  is  not  prohibited  by  this 
section. 

^8  to  the  duties  of  carriers  regarding  sta- 
tions, see  Falls  v.  San  Francisco  R.  R.  Co., 
97  Cal.  114. 

Happening  of  injury  as  prima  fade 
evidence  of  negligence.— As  between  a 
passenger  and  the  carrier,  the  proof  of  the 
occurrence  of  an  accident,  by  which  the 
passenger  sustains  injury  without  his  fault, 
is  prima  facie  proof  of  uegligence  on  the 
part  of  the  carrier:  Yeoinans  v.  Contra  Costa 
Steam  Nav.  Co..  44  Cal.  72;  Fairchild  y. 
California  Stage  Co'.,  13  Cal.  599. 

Presumption  of  negligence  from  injury 
to  passenger:  See  notes,  43  Am.  Kep.  73- 
75;  20  Am.  St.  Rep.  490-495;  6  Am.  St  Rep. 
792-795;  30  Am.  St.  Rep.  736-738. 

Injuries  caused  by  acts  of  servant:  Se« 
note  to  Ware  v.  Barataria  etc.  Canal  Co.,  36 
Am.  Dec.  201. 


2101.  Vehicles. 

Sec.  2101.     A  carrier  of  persons  for  reward  is  bound  to  provide  vehicles  safe 

and  fit  for  the  purposes  to  which  they  are  put,  and  is  not  excused  for  default  in 

this  respect  by  any  degree  of  care. 
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Title  VII,  Chap.  III.]  Carriage  of  Property.  •     §§  2102-2110  , 

•  _ 

Carrier  must  provide  proper  vehicles:       the    same    note;    Thompson  on  Carriers  o£ 
See  the  note  to  Ingalls  y.  Bill»,  43  Am.  Deo.      Passengers,  216. 
362.    As  to  liability  for  latent  defects,  see 

2102.  Hot  to  overload  Ms  vehicle. 

Sec.  2102.    A  oarrier  of  persons  for  reward  must  not  overcrowd  or  overload 
his  veHcle. 
Bailroad   corporatlonB  to   famish   accommodatloiis:  Sec.  483. 

2103.  Treatment  of  pauengert. 

Sec.  2103.  A  carrier  of  persons  for  reward  must  give  to  passengers  all  such 
accommodations  as  are  usual  and  reasonable,  and  ^Iust  treat  thean  with  civility^ 
and  give  them  a  reasonable  degree  of  attention. 

2104.  Bate  of  speed  and  delays. 

Sec.  2104.  A  carrier  of  persons  for  reward  must  travel  at  a  reasonable  rate 
of  speed,  and  without  any  imreasonable  delay,  or  deviation  from  his  proper 
route. 

CHAPTER  III. 

CARRIAGE  OF  PROPERTY. 

Article  I.    General  Definitions 2110 

II.     Obligations  of  the  Carrier 2114 

III.  Bill  of  Lading 2126 

IV.  Freightage 2136 

V.    General  Average 2148 


• 


ARTICLE  L 

GENERAL  DEFINITIONS. 

2110.  Freight,  consignor,  etc.,  what. 

Sec.  2110.    Property  carried  is  called  freight;  the  reward,  if  any,  to  be  paid 

for  its  carriage  is  called  freightage;  the  person  who  delivers  the  freight  to  the 

carrier  is  called  the  consignor;  and  the  person  to  whom  it  is  to  be  delivered  is 

ceiled  the  consignee. 

"This  section  pertains  to   definitions  Freig^ht,  nature  of,  and  when  KCOTer- 

slmply.— The    use  of  the    words    'freigrht'  able:  See  60  Am.  Dec.  140-154,  note. 

and  freightage'  are  hero    proper,  whereas  Freightage,  when  to  be  paid:  See  sec. 

ench  has  not  been  the  case.    See  note  to  sec.  2136  et  seq. 

2661,  post":  Statement  by  code  commission-  Bill  of  lading.— For  definition  of  bill  of 

ers.        ,  lading,  see  sec.  2126. 

AETICLE  IL 

OBLIGATIONS    OP   THE   CARRIER. 

Sec.  2114.  Care  and  diligence  required  of  carriers. 

Sec.  2115.  Carrier  to  obey  directions. 

'  Sec.  2116.  Conflict  of  orders. 

Sec.  2117.  Stowage,  deviation,  etc. 
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Sec.  2118.  Delivery  of  freight. 

Sec.  2119.  Place  of  delivery. 

Sec.  2120.  Obligations  of  carrier  when  freight  not  delivered. 

Sec.  2121.  Carrier,  how  exonerated  from  liability. 

Sec.  2122.  Place  freight  in  warehouse.    [Repealed.] 

2114.  Care  and  diligence  required  of  carriers. 

Sec.  2114.  A  carrier  of  property  for  reward  must  use  at  least  ordinary  care 
and  diligence  in  the  performance  of  all  his  duties.  A  carrier  without  reward 
must  use  at  least  slight  care  and  diligence. 

Care  and  diligence  required  of  carriers  nan  y.  Hammond,  42  Cal.  227;  Mendelsohn 

of  property.— "The  care  which  bailees  are  y.  Anaheim  Lighter  Co.,  40  Cal.  657,  where 

required  to  bestow  on  bailments  is  fully  dis-  it  was  said  that  a  carrier  would  be  liable 

cussed  in  notes  to  titles  III,  IV,  and  V  of  iu  punitiv-e  damages  for  a  willful  breach  of 

this  part,  ante,  and  the  mere  custody  ere-  his  duty;  Agnew  t.  Steamer  Contra  Oosta, 

ates  a  bailment  in  the  carrier  which  requires  27  Cal.  425;  87  Am.  Dec.  87;  Jones  t.  Wells, 

of  him  the  same  care  required  of  a  bailee  Fargo  &  Co.,  28  CaL  259;  May  t.  Hanson, 

for  compensation:  Kedfield  on  Carriers,  etc.,  5  Cal.  360;  63  Am.  Dec.  135;  Polk  t.  Coffin. 

sec.  3,  c.  1,  pt.  1,  and  cases  cited  in  note  1;  9  Cal.  56;  Griffith  t.  Cave,  22  Cal.  631;  83 

Cairns  y.  Robins,  8  Mees.  &  W.  258^':  Com-  Am.  Dec.  82.  These  last  three  decisions  con- 

missiouers'  note.                          ,  cem  the  liability  of  ferrymen.    That  a  car- 

A  brief  and  accurate  statement  of    the  rier  must  use  extraordinary  care  to  see  that 

•diligence  required  of  a  carrier  of  property  passenger  is  provided  with  means  to  con- 

for  hire  is  thus  made  in  Gerke  t.  California  tiuue  journey,  see   Sloane  y.  Southern  CftL 

Steam  Nav.  Co.,  9  Cal.  251;  70  Am.  Dec.  Ry.  Co.,  Ill  Cal.  668. 

^0.    He  is  bound  to  temper  his  care  accord-  Carrier  of  property  without  reward  ia 

ing  to  the  drcumstauces  of  the  daujrer.    H-  liable  only  as  a  bailee  without  hire:  Fay  ?• 

lustrations  of  a  carrier  being  held  liable  for  Steamer  New  World,  1  Cal.  348. 
damage  to  property  will  be  found  iu  Bohau- 

2115.  Carrier  to  obey  direotions. 

Sec.  2116.    A  carrier  must  comply  with  the  directions  of  the  consignor  or 
consignee  to  the  same  extent  that  an  employee  is  bound  to  comply  with  tbose 
of  his  employer. 
Employee's   duty   to   obey   employer:  Sec.  1981. 

S116.  Conflict  of  oi^ders. 

Sec.  2116.  When  the  directions  of  a  consignor  and  consignee  are  conflicting, 
the  carrier  must  comply  with  those  of  the  consignor  in  respect  to  all  matters 
-except  the  delivery  of  the  freight,  as  to  which  he  must  comply  with  the  direc- 
tions of  the  consignee,  unless  the  consignor  has  specially  forbidden  the  carrier 
to  receive  orders  from  the  consignee  inconsistent  with  his  own. 

2117.  Stowage,  deviation,  etc. 

Sec.  2117.  A  marine  carrier  must  not  stow  freight  upon  deck  during  tiie 
voyage,  except  where  it  is  usual  to  do  so,  nor  make  any  improper  deviation  from 
or  delay  in  the  voyage,  nor  do  any  other  unnecessary  act  which  would  avoid  an 
insurance  in  the  usual  form  upon  the  freight. 

2118.  Delivery  of  freight. 

Sec.  2118.  A  carrier  of  property  must  deliver  it  to  the  consignee,  at  the  place 
to  which  it  is  addressed,  in  the  manner  usual  at  that  place. 

Delivery,  what  constitutes:  See  8  Am.  Dec.  207,  and  note.  What  is  a  snfflcient  de- 
Dec.  214-219,  note;  42  Am.  Dec.  4G7,  408,  livery:  Fisk  v.  Newton,  43  Am.  Dec.  W9, 
cote;  9  Am.  St.  Rep.  211-214,  note.  and  note;  FaraKffs'  etc.  Bank  v.  Champlaio 

Duty  of  carrier  with  respect  to  deliv-  Transp.  Co.,  42  Am.  Dec.  491,  and  note. 

«ry.— Where  and  to  whom  must  be  made:  Duty  to  notify  consignee  of  arrival  of  goodi: 

See  next  section;  Gibeou  y.  Culver,  81  Am.  Farmers'   etc.  Bank  T.  CSxamplain  IVauap* 
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Co.,  56  Am.  Deo.  84,  aad  note.    Usag/e  as  he  does  so  at  his  peril:  Adams  v.  Blanken- 

affecting  carrier's  duty  as  to  delivery:  Farm-  stein,  2  Gal.  413;  56  Am.  Dec.  360;  Gavallaro 

-era*  etc.  Bank  ▼.  Champlain  Transp.  Co.,  56  v.  Texas  etc.  Ry.  Co.,  110  Cal.  348;  52  Am. 

Am.    Dec.    84;    Goyeruor    y.  Withers,    50  St.  Rep.  94.    But  in  an  action  therefor  the 

Am.    Dec.    100,    and    note.    Deposit    in  a  carrier   may  show    the  third    person  to  be 

warehouse:  See  sec.  2120.    Failure  to  de-  lawfully  entitled  to  the  goods:  Hayden  y. 

iiTer    is    a    breach    of    contract:    Wilson  Davis,  9  Cal.  578. 

T.    California    Cent.    R.   R.   Co.,   M    Cal.         Seizure  of  goods  Qiider  legal  process  as 

166.    See    Palmer  t.  Atchison    etc.    R.  R.  excuse  for  nondelivery:  See  84  Am.  St.  Riep. 

Co.,  101   Cal.  187.    If  the  carrier  delivers  735,  736,  note, 
the  goods  to  a  third  person  not  the  owner, 

2119.  Place  ot  delivery. 

Sec.  2119.  If  there  is  no  usage  to  the  contrary  at  the  place  of  delivery,  freight 
must  be  delivered  as  follows: 

1.  If  carried  upon  a  railway  owned  or  managed  by  the  carrier,  it  may  be 
delivered  at  the  station  nearest  to  the  place  to  which  it  is  addressed; 

2.  If  carried  by  sea  from  a  foreign  coimtry,  it  may  be  delivered  at  the  wharf 
where  the  ship  moors,  within  a  reasonable  distance  from  the  place  of  address; 
or,  if  there  is  no  wharf,  on  board  a  lighter  alongside  the  ship;  or, 

3.  In  other  cases  it  must  be  delivered  to  the  consignee  or  his  agent;  person- 
ally,, if  either  can,  with  reasonable  diligence,  be  found. 

See  references  in  note  to  preceding  sec-  and  not  under  the  caie  of  his  agents,  he 

tiou.  haying  agents  there  for  the  purpose  of  re- 
It  is  not  a  good  delivery,  in  the  absence  ceiving  them:  Dresbach  y.  California  Pac. 

of  a  special  contract,  merely  to  place  them  R.  R.  Co.,  57  Cal.  462. 

on  the  bank  of  a  riyer  at  the  point  of  des-  Delivery  to  connectijig  carrier:  See  sec. 

tination  in  the    absence  of  the    consignee,  2201. 

2120.  Obligations  of  carrier  when  freight  not  delivered. 

Sec.  2120.  If,  for  any  reason,  a  carrier  does  not  deliver  freight  to  the  con- 
signee or  his  agent  pelrsonally,  he  must  give  notice  to  the  consignee  of  its  ar- 
rival, and  keep  the  same  in  safely,  upon  his  responsibility  as  a  warehouseman, 
until  the  consignee  has  had  a  reasonable  time  to  remove  it.  If  the  place  of 
residence  or  business  of  the  consignee  be  unknown  to  the  carrier,  he  may  give 
the  notice  by  letter  dropped  in  the  nearest  postoffice.  [Amendment,  approved 
March  30, 1874;  Amendments  1873-74,  247;  took  effect  July  1,  1874.] 

Carrier's  liability  as  warehouseman.—  Oeutral  Pac.  R.  R.  Co.,  56  Cal.  4^.  the 

i*or  a  discnsaion  of  the  liability  of  a  com-  plaintiff  haying  notice  of  the  arrival  of  the 

moD  carrier  as  warehonsemau,  see  the  note  goods.  See  Scammon  y.  Wells,  Fargo  &  Co.» 

to  Schmidt  y.  Blood,  24  Am.  Dec.  143.    See  84  Cal. '34.    The  liability  as  a  carrier  does 

Hoyt  Y.  Neyada  Co.   R.  R.  Co.,  68  Cal.  644.  not  cease  until  notice  of  arrival  is  given: 

From  the  time  that  a  carrier  places  the  Wilson  y.  California  Cent.  R.  R.  Co.,  94  Cal. 

goods  in  his  wapehonse  at  the  point  of  des-  166;  Cavallaro  y.  Texas  Ry.  Co.,  110  Cal. 

tination    his    liability  as  a    warehouseman  348;  52  Am.  St.  Rep.  94. 

commences;  he  is  held  to  ordinary  care  and  Beasonable  time.— Three  months  held  to 

diligence  only  in  the  keeping  and  delivery  be  a  reasonable  time:  Wilson  t.  California 

of  the  'goods:  Jackson  y.  Sacramento  Val-  Cent.  R.  R.  Co.,  94  Cal.  106. 
ley  R.  R.  Co.,  23  Cal.  208.    So,  Hirshfield  y. 

2121.  Carrier,  how  exonerated  from  liability. 

Sec.  2121.  If  a  consignee  does  not  accept  and  remove  freight  within  a  rea- 
sonable time  after  the  carrier  has  fulfilled  his  obligation  to  deliver,  or  duly 
offered  to  fulfill  the  same,  the  carrier  may  exonerate  himself  from  further 
liability  by  placing  the  freight  in  a  suitable  wa^house,  on  storage,  on  account 
of  the  consignee,  and  giving  notice  thereof  to  nim.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  248;  took  effect  July  1,  1874.] 

Carrier's    liability    when   terminated:  See  7  Am.  Rep.  691,  602,  note. 
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Civil  Code. 


[Div.IIi;EartIV, 


2122.  Place  freight  in  warehouse. 

[Section  2122  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  248;  took  effect  July  1,  1874.] 


ARTICLE  III. 


BILL  OF  LADING. 

Sec.  2126.  Bill  of  lading,  what. 

Sec.  2127.  Bill  of  lading  negotiable. 

Sec.  2128.  Same. 

Sec.  2129.  Effect  of  bill  of  lading  on  rights,    etc.,  of  carrier. 

Sec.  2130.  Bills  of  lading  to  be  given  to   consignor. 

Sec.  2131.  Carrier  exonerated  by  delivery*  according  to  bill  of  lading. 

Sec.  2132.  Carrier  may  demand  suri^nder  of  bill  of  lading  before  deliTerj. 

2126.  Bill  of  lading,  what. 

Sec.  2126.    A  bill  of  lading  is  an  instrument  in  writing,  signed  by  a  carrier 

or  his  agent,  describing  the  freight  so  as  to  identify  it>  stating  the  name  of  the 

consignor,  the  terms  of  the  contract  for  carriage,  and  agreeing  or  directing  that 

the  freight  be  delivered  to  the  order  or  assigns  of  a  specified  person  at  a  specified 

place. 

Bill  of  lading.-- See  a  Tery  careful  con- 
sideration of  bills  of  lading,  and  the  rights 
which  their  transfer  gives  the  transferee, 
in  Dodge  t.  Meyer,  61  Cal.  405.  In  a  note 
to  Chandler  y.  Spragne,  S^  Am.  Dec.  407  et 
seq.,  Beyeral  important  questions  connected 
with  this  general  subject  are  discussed;  for 
example,  its  general  character,  its  effect  as 
eyidence,  and  how  it  may  be  controlled,  the 
right  to  show  that  no  goods  were  S'hipped, 


or  their  quantity,  or  time  and  place  of  ship- 
ment, its  weight  as  eyidence  of  title,  its  in- 
dorsement and  transfer,  and  the  effect  of 
particular  provisiona  therein. 

Bill  of  lading  as  transfer  of  title:  See  55 
Am.  Dec.  299-301,  note. 

Carrier's  receipt  and  bill  of  lading  held 
to  be  the  same:  Dodge  y.  Meyer,  61  CaL 
405. 


2127.  Bill  of  lading  negotiable. 

Sec.  2127.  All  the  title  to  the  freight  which  the  first  holder  of  a  bill  of  lading 
had  when  he  received  it  passes  to  every  subsequent  indorsee  thereof  in  good 
faith  and  for  value,  in  the  ordinary  course  of  business,  with  like  effect  and  in 
like  manner  as  in  the  case  of  a^bill  of  exchange. 


Bills  of  lading  neeotiable.— "This  sec- 
tion settles  the  question  of  the  negotiability 
of  a  bill  of  lading,  which  was  not  only 
doubted  in  Liueker  y.  Ayeshford,  1  Cal.  75, 
but  there  positiyely  held  not  to  be  negotia- 
ble, and  that  if  the  holder  of  a  bill  of  lading 
can  recover  at  all,  it  must  be  on  the  ground 
that  he  has  some  interest  in  it,  and  not  on 
the  contract  itself,  Independent  of  the  ques- 
tion of  the  ownership  of  the  goods,  which  is 
in  accordance  with  the  text  where  the  words 
*good  faith*  and  *for  value'  are  used.  The 
case  in  1  California,  supra,  ably  discusses 
the  entire  question,  referring  to  Smith's 
Mercantile  Law,  287;  Thompson  y.  Down- 
ing, 14  Mecs.  &  W.  403;  2  Kent*s  Commen- 
taries, 547;  1  Smith's  Lead  Gas.,  Am.  notes, 
649.  And  though  it  decides  the  bill  of  lad- 
ing to  be  non-negotiable,  it  holds  that  the 
assignee  of  the  bill,  properly  indorsed,  yests 


the  property  prima  facie  in  the  indorsee: 
Kedfield  on  Carriers,  sec.  240.  'Bat  as  ft 
bill  of  lading  is  quasi  a  negotiable  instru- 
ment, if  negotiated,  it  is  binding  upon  the 
ship  owner':  Howard  y.  Tucker,  1  Baru.  & 
Adol.  512;  Cox  y.  Peterson,  30  Ala..608;  68 
Am.  Dec.  145.  Redfield  on  Carriers,  sec.  269, 
is  confirmatory  of  the  case  supra,  1  Oalifor- 
nia,  and  this  on  the  authority  of  Shaw,  C. 
J.,  Mass.,  in  the  case  of  Shaw  y.  Gardner. 
12  Gray,  488,  where  the  cases  are  carefully 
reyiewed,  and  the  proposition  sustained  that 
the  indorsement  of  the  bill  of  lading  only 
transfers  the  title  to  the  goods,  and  not  the 
right  of  action  in  the  name  of  the  shipper 
for  injury  during  yoyage:  Story  on  Cou- 
tracts,  sec.  810, '  and  note  3.  Whatever 
doubts  existed  on  this  subject  are  settled 
by  the  text":  Commissioners'  note. 
The  negotiability  of  bills  of  lading  in  this 
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state  is  recognized  not  only  bj  the  aboye 
section,  bnt  by  the  deci^ons  of  the  supreme 
court:  Newhall  v.  Central  Pac.  R.  R.,  51 
Cal.  345,  21  Am.  Rep.  713,  where  the  in- 
dorsee of  the  bill  of  lading  from  the  yendee 
without  notice  of  the  latter*B  iusolyency,  or 
of  a  notice  of  stoppage  of  the  goods  in 
transitu,  was  given  the  goods  in  preference 
to  the  vendor.  And  see  Dodge  v.  Meyer,  61 
Cal.  405,  containing  an  exhaustive  consider- 
ation of  the  rights  of  the  parties  to  a  bill  of 
lading. 
See  this  feature  of  bills  of  lading  dis- 


cussed in  the  note  to  Chandler  v.  Sprague, 
38  Am.  Dec.  407  et  seq. 

In  I/e  Cacheux  v.  Cutter,  6  Cal.  514,  a 
party  about  to  fail  assigned  a  bill  of  lading 
in  trust  to  devote  the  proceeds  to  the  pay- 
ment of  the  vendor;  the  assignmeut  was 
good  as  against  attaching  creditors. 

Jii0  disponendi:  See  Dodge  v.  Meyer,  61 
Cal.  405,  and  Eeyuolds  v.  Scott,  4  Pac.  Rep. 
346,  for  discussion  of  the  jus  disponendi  as 
affected  by  disposition  made  of  the  bill  of 
lading. 


2128.  Same. 

Sec.  2128.  When  a  bill  of  lading  is  made  to  "bearer/*  or  in  equivalent 
terms,  a  simple  transfer  thereof,  by  delivery,  conveys  the  same  title  as  an 
indorsement. 


A  bill  of  lading  represents  the  proper- 
ty for  which  it  has  been  given,  and  by  its 
delivery  without  indorsement  the  property 
in  the  goods  may  be  transferred  where  such 
is  the  intent:  Dodge  v.  M«yer,  61  Cal.  406, 
416;  and  see  Glidden  v.  Lucas,  7  Cal.  26; 


Tison  V.  Howard,  57  6a.  410;  Michigan 
Cent.  R.  R.  v.  Phillips,  60  111.  190;  Firsit 
National  Bank  v.  Dearborn,  115  Mass.  219; 
15  Am.  Rep.  92;  City  Bank  v.  Rome  etc.  R. 
R.  Co.,  44  N.  Y.  136. 


2129.  Effect  of  bill  of  lading  on  rights,  etc.,  of  carrier. 

Sec.  2129.    A  bill  of  lading  does  not  alter  the  rights  or  obligations  of  the 

carrier^  as  defined  in  this  chapter,  unless  it  is  plainly  inconsistent  therewith. 

Commoil  carrier  may  limit  Ms  com- 
mon-law liability  by  stipulations  in  the 
bUl  of  lading,  bnt  not  from  his  liability  for 
negligence  or  fraud:  See  note  to  Chandler 
T.  Sprague,  88  Am.  Dec.  424;  and  to  Cole 
V.  Goodwin,  S2  Am.  Dec.  497;  and  sec.  2175. 
The  restrictions  in  a  receipt  upon  his  com- 
mon-law liability  given  by  a  carrier  are  to 
be  construed  most    strongly  against    him: 


Hooper  v.  Wells.  Fargo  &  Co.,  27  Cal.  11; 
85  Am.  Dec.  11;  Pereira  v.  Central  Pac.  R. 
R.,  66  Cal.  92. 

Stipulations  exacted  from  shipper 
must  be  reasonable:  See  13  Am.  St.  Rep. 
784-787,  note. 

Express  company  limit^g^  liability  by 
bill  of  lading:  See  61  Am.  St.  Rep.  364-366, 
note. 


2130.  Bills  of  lading  to  be  given  to  consignor. 

See.  2130.  A  carrier  must  subscribe  and  deliver  to  the  consignor,  on  demand, 
any  reasonable  number  of  bills  of  lading,  of  the  same  tenor,  expressing  truly 
the  original  contract  for  carriage;  and  if  he  refuses  to  do  so,"  the  consignor  may 
take  the  freight  from  him,  and  recover  from  him,  besides,  all  damage  thereby 
occasioned. 


Bill  of  lading  in  triplicate.— "Bills  of 
lading  are  usually  signed  in  sets  of  three. 
One  is  held  by  the  master,  one  retained  by 
the  consignor,  and  one  sent  either  with  the 
goods  or  by  a  separate  conyeyauce  to  the 
consignee:  1  Parsons  on  Maritime  Law,  book 
1,  c.  7,  pp.  140,  141.  The  number  fixed 
by  the  text  and  the  penalty  for  noncom- 
pliance is  just,   and  is  of  no  consequence 


so  far  as  labor  to  the  carrier  is  concerned": 
Commissioners'  note. 

The  three  writings  constitute  but  one  con- 
tract: Meyerstein  v.  Barber,  L.  R.  2  C.  P. 
38:  and  if  they  differ,  tnat  which  is  re- 
tained by  the  master  of  the  vessel,  th« 
"ship's  bill,"  as  it  is  sometimes  termed, 
must  yield  to  those  delivered  to  the  shipp:  r: 
The  Thames,  14  Wall.  98;  Ontario  Bank  v. 
Ilanlon,  23  Hun,  283. 


2131.  Carrier  exonerated  by  delivery  according  to  bill  of  lading. 

Sec.  2131.  A  carrier  is  exonerated  from  liability  for  freight  by  delivery 
thereof,  in  good  faith,  to  any  holder  of  a  bill  of  lading  therefor,  properly  in- 
dorsed, or  made  in  favor  of  the  bearer. 

Bights  of   holder  of    bill  to    receive  goods:  See  the  notes  to  sec.  2127;  see,  al- 
io, sec.  2128. 
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Civil  Code. 


[Div.ni,PartIV, 


2132.  Carrier  may  demand  surrender  of  bill  of  lading  before  delivery. 

Sec.  2132.  When  a  carrier  has  given  a  bill  of  lading,  or  other  instrument 
substantially  equivalent  thereto,  he  may  require  *its  surrender,  or  a  reasonable 
indemnity  against  claims  thereon,  before  delivering  the  freight. 


Sec.  2136. 
Sec.  2137. 
Sec.  2138. 
Sec.  2138. 
Sec.  2140. 
Sec.  2141. 
Sec.  2142. 
Sec.  2143. 
Sec.  2144. 


ARTICLE  IV. 

FREIGHTAGE. 

Wlieu  freightage  is  to  te  paid. 

Consignor,  when  liable  for  freightage. 

Consignee,  when  liable. 

Natural  increase  of  freight. 

Apportionment  by  contract. 

Same. 

Apportionment  according  to  distance. 

Freight  carried  farther  than  agreed,  etc 

Carrier's  lien  for  freighftage. 


2136.  W£en  freightage  is  to  be  paid. 

Sec.  2136.  A  carrier  may  require  his  freightage  to  be  paid  upon  his  receiving 
the  freight;  but  if  he  does  not  demand  it  then^  he  cannot  until  he  is  readj  to 
deliver  the  freight  to  the  consignee. 


Freightage  defined:  Sec.  2110. 

Freight  defined:  Sec.  2110. 

Freightage,  when  to  be  paid.— Al- 
though freight  is  not  earned  until  carriage 
and  delivery  of  the  goods,  yet  the*  carrier 
may  demand  payment  in  advance,  subject 
to  a  liability  to  refund  it  if  •  not  earned : 
Nordemeyer  v.  Loescher,  1  Hilt.  49i); 
Knight  V.  Providence  R.  R,  Co.,  13  R.  I. 


672.  If  not  paid  in  advance,  payment  and 
delivery  are  concurrent  acts,  and  the  con- 
signee is  not  entitled  to  delivery  until  pay- 
ment made  or  tendered:  Frothingham  v. 
Jenkins,  1  Cal.  42;  52  Am.  Dec.  286;  Dark 
V.  Masters,  1  Bosw.  177;  Rankin  v.  Alemphu 
etc.  C5o.,  9  Heisk.  504;  24  Am.  Rep.  3r9; 
Laugworthy  v.  New  York  R.  R.  Co.,  2  £. 
D.  Smith,  195. 


2137.  Consignor,  when  liable  for  freightage. 

Sec.  2137.  The  consignor  of  freight  is  presumed  to  be  liable  for  the  freight- 
age; but  if  the  contract  between  him  and  the  carrier  provides  that  the  consignee 
shall  pay  it,  and  the  carrier  allows  the  consignee  to  take  the  f reight>  he  cannot 
afterward  recover  the  freightage  from  the  consignor. 

Who  liable  for  freightage.— "Provides      is  properly  permissible:  Ang^^ll  on  Carricn, 
simply  that  a  special  agreement  may  relievo      sees.  398,  399*':  Commissioners',  note, 
from  the  effects  of  the  ordinary  rule,  which 

2138.  Consignee,  when  liable. 

Sec.  2138.  The  consignee  of  freight  is  liable  for  the  freightage^  if  he  accepta 
the  freight  with  notice  of  the  intention  of  the  consignor  that  he  should  pay  it 

2139.  Natural  increase  of  freight. 

Sec.  2139.     No  freightage  can  be  charged  upon  the  natural  increase  of  freight 

2140.  Apportionment  by  contract. 

Sec.  2140.  If  freightage  is  apportioned  by  a  bill  of  lading  or  other  contract 
made  between  a  consignor  and  carrier,  the  carrier  is  entitled  to  payment,  accord- 
ing to  the  apportionment,  for  so  much  as  he  delivers. 
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§§  2141-2144 


2141.  Same. 

Sec.  2141.  If  a  part  of  the  freight  is  accepted  by  a  consignee,  without 
a  specific  objection  that  the  rest  is  not  delivered,  the  freightage  must  be  appor- 
tioned and  paid  as  to  that  part,  though  not  apportioned  in  the  original  contract. 

2142.  Apportionment  according  to  distance. 

Sec.  2142.  If  a  consignee  voluntarily  receives  freight  at  a  place  short  of  the 
one  appointed  for  delivery,  the  carrier  is  entitled  to  a  just  proportion  of  the 
freightage,  according  to  distance.  If  the  carrier,  being  ready  and  willing,  offers 
to  complete  the  transit,  he  is  entitled  to  the  full  freightage.  If  he  does  not 
thus  offer  completion,  and  the  consignee  receives  the  freight  only  from  neces- 
sity, the  carrier  is  not  entitled  to  any  freightage. 

Freightage  pro  rata  itinvis.— If  the 
consijpiee  roluntarily  receives  the  gpods  at 
an  intermediate  port,  he  must  pay  freiccht- 
age  pro  rata  itineris:  See  uote  to  Crawford 
T.  \YiUlams,  60  Am.  Dec.  153.  But  it  is 
esseDtial  that  the  receipt  by  the  consignee 
be  voluntary:  Crawford  v.  Williams,  GO  Am. 
Dec.  153.  Ou  the  other  baud,  if  the  carrier 
offers  to  carry  the  goods  to  the  place  of  des- 


tinatiou,  and  the  owner  demands  and  re- 
ceives them  at  the  intermediate  poiat,  he 
must  pay  full  freightage:  Same  note.  So, 
if  the  arrival  or  delivery  of  the  goods  is 
prevented  by  the  act  or  default  of  the  own- 
er thereof,  the  carrier  is  eutitkd  to  full 
freightage:  Crawford  v. 'Williams,  60  Am, 
Dec.  153. 


2143.  Freight  carried  farther  than  agreed,  etc. 

See.  2143.  If  freight  is  carried  farther,  or  more  expeditiously,  than  was 
agreed  upon  by  the  parties,  the  carrier  is  not  entitled  to  additional  compensa- 
tion, and  cannot  refuse  to  deliver  it,  on  the  demand  of  the  consignee,  at  the 
place  and  time  of  its  arrival. 

2144.  Carrier's  lien  for  freightage. 

Sec.  2144.  A  carrier  has  a  lien  for  freightage,  which  is  regulated  by  the  title 
on  liens. 


"Foundation  of  the  lien  is  the  obliga- 
tion of  carriers  to  receive  all  goods  for 
transportation  when  offered,  and  in  justice 
th<^y  are  authorized  to  retain  the  freight 
till  the  freightage  is  paid:  Angell  ou  Car- 
riers, sec.  356;  Jones  on  Carriers,  99;  Story 
on  Bailments,  sec.  588;  see  div.  Ill,  part 
IV,    title  XVI,  post":  Commissioners'  note. 

iLiens:  See  sec.  2872  et  seq.,  post. 

The  carrier's  lien  is  lost  by  a  voluntary 
surrender  of  possession  of  the  goods:  Wiu- 
gard  v.  Banning,  39  Cal.  543;  and  see  sec. 
2173,  in  uote.  Nor  can  the  carrier  hold 
wheat  for  his  charges  when  he  knew  that 
the  firm  from  whom  he  received  it  were 
agents  merely,  and  where  these  agents  ex- 


ceeded their  authority  in  regard  to  the  trrms 
which  they  made  with  the  carriers:  Haye^ 
V.  Campbell,  (i3  Cal.  143.  The  carrier  wa? 
put  on  inquiry  as  to  the  terms  under  which 
the  parties  from  whom  they  received  the 
wheat  could  contract  for  its  carriage,  and 
on  the  failure  of  this  firm,  the  owners  of 
the  wheat  could  reclaim  it  free  from  charg  s 
of  the  carrier,  a  large  part  of  which  th..» 
agent  had  no  authority  to  contract  for: 
Hayes  v.  Campbell,  63  Cal.  143. 

Right  to  detain  goods  against  owner  wht  n 
possession  was  not  received  from  him:  See 
40  Am.  Dec.  44,  46,  note. 

Lien  on  passenger's  luggage:  Sec.  2191. 


AETICLE  V. 

GENERAL    AVERAGE. 

Sec.  2148.  Jettison  and  general  average,  what. 

Sec.  2149.  Order  of  jettison. 

feec.  2150.  By  whom  made. 

Sec.  2151.  Loss,  how  borne. 

Sec.  2152.  General  average  loss,  how  adjusted. 
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Sec.  2153.    Values,  how  ascertained. 

Sec.  2154.    Thiugs  Etowed  ou  deck. 

Sec.  2155.    Application  of  the  foregoing  rales. 

8148.  Jettison  and  general  averi^e,  what. 

Sec.  2148.  A  carrier  by  water  may,  when  in  case  of  extreme  peril  it  is  neces- 
sary for  the  safety  of  the  ship  or  cargo,  throw  overboard  or  otherwise  sacrifice 
any  or  all  of  the  cargo  or  appurtenances  of  the  ship.  Throwing  property  oyct- 
board  for  such  purpose  is  called  jettison,  and  the  loss  incurred  thereby  is  called 
a  general  average  loss. 
General  average,  what  is  and  how  enforceable:  See  14  Am.  Dec.  613,  614,  note. 

2149.  Order  of  jettison. 

Sec.  2149.    A  jettison  must  begin  with  the  most  bulky  and  least  valuable 

article,  so  far  as  possible. 

General  average:  See  some  of  the  prin-  Wages  and  provisionB  of  crew  during 

ciples  connected  with  this  branch  of  the  law  detention,  whether  subjects  of  general  et- 

stated    in  the  note  to  Walker    ▼•  United  erage:  See  note  to  Hanse  v.  New  Orle&us 

States  Ins.  Co.,  14  Am.  Dec.  613.  Ins.  Co.,  29  Am.  Dec.  461. 

2160.  By  whom  made. 

Sec.  2150.  A  jettison  can  be  made  only  by  authority  of  the  master  of  a  ship, 
except  in  case  of  his  disability,  or  of  an  overruling  necessity^  when  it  may  be 
made  by  any  other  person. 

2151.  Loss,  how  borne. 

Sec.  2151.  The  loss  incurred  by  a  jettison,  when  lawfully  made,  mast  be 
borne  in  due  proportion  by  all  that  part  of  the  ship,  appurtenances^  freightage, 
and  cargo  for  the  benefit  of  which  the  sacrifice  is  made,  as  well  as  by  the  owner 
of  the  thing  sacrificed. 

2162.  General  average  loss,  how  adjusted. 

Sec.  2152.  The  proportions  in  which  a  general  average  loss  is  io  be  bome 
must  be  ascertained  by  on  adjustment,  in  which  the  owner  of  each  separate 
interest  is  to  be  charged  with  such. proportion  of  the  value  of  the  thing  lost  as 
the  value  of  his  part  of  the  property  affected  bears  to  the  value  of  the  whole. 
But  an  adjustment  made  at  the  end  of  the  voyage,  if  valid  there,  ia  valid  every- 
where. 

2163.  Values,  how  ascertained. 

Sec.  2153.  In  estimatiug  values  for  the  purpose  of  a  general  av^age,  the 
ship  and  appurtenances  must  be  valued  as  at  the  end  of  the  voyage,  the  freight- 
age at  one-half  the  amount  due  on  delivery,  and  the  cargo  as  at  the  time  and 
place  of  its  discharge;  adding,  in  each  case,  the  amount  made  good  by  contri- 
bution. 

2164.  Things  stowed  on  deck. 

Sec.  2154.  The  owner  of  things  stowed  on  deck,  in  case  of  their  jettison,  is 
entitled  to  the  benefit  of  a  general  average  contribution  only  in  case  it  is  usual 
to  stow  such  things  on  deck  upon  such  a  voyage. 
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2155.  Application  of  the  foregoing  roles. 

Sec.  2155.  The  roles  herein  stated  concerning  jettison  are  eqoally  applicable 
to  every  other  voluntary  sacrifice  of  property  on  a  ship,  or  expense  necessarily 
incurred,  for  the  preservation  of  the  ship  and  cargo  from  extraordinary  perils. 

CHAPTER  IV. 

CABBIAQB  OF   MESSAGES. 

Sec  2161.    ObligatiouB  of  carrier  of  messages. 
Sec.  2162.    Degree  of  care  and  diligence  required. 

2161.  Obligations  of  carrier  of  messages. 

Sec.  2161.  A  carrier  of  messages  for  reward,  other  than  by  telegraph  or^tele- 
phone^  must  deliver  them  at  the  place  to  which  they  are  addressed,  or  to  the 
person  for  whom  they  are  intended.  Such  carrier,  by  telegraph  or  telephone, 
must  deliver  them  at  such  place  and  to  such  person,  provided  the  place  of  ad- 
dress, or  the  person  for  whom  they  are  intended,  is  within  a  distance  of  two 
miles  from  the  main  oflBce  of  the  carrier  in  the  city  or  town  to  which  the  mes- 
sages are  transmitted,  and  the  carrier  is  not  required,  in  making  the  delivery, 
to  pay  on  his  route  toll  or  ferriage;  but  for  any  distau'Ce  beyond  one  mile  from 
such  office,  compensation  may  be  charged  for  a  messenger  employed  by  the 
carrier.  [Commissioners*  Amendment,  approved  March  16,  1901;  took  effect 
July  1,  1901.] 

The  original  section  consisted    of  the  Carrier  of  telegraphic  messages:  See 
first  sentence  alone,  leaTiug  out  the  words  post,  sec.  2207  et  seq. 
''other  than  by  tekjgrraph."  In  an  action  for  failure  promptly  to  de- 
Order  of  transmitting  messages:  Sec.  liver  a  telegram,  a  complaint  alleging  that 
2208.  plaintiff  was  thereby  prevented  from  carry- 
Refnsal   to   deliver  message,   penalty:  ing  out  a  contract  with  a  third  person,  who 
Sec.  2209.  threatens  to  sue    plaintiff  for  the    breach 
Bxpress  companies  subject  to  the  same  thereof,  does  not  state  a  cause  of  action: 
liabilities  as  other  carriers,  in  the  absence  Pacific  Piae  etc.  Co.  t.  Western  Union  Tel. 
of    special    contract  to  the  contrary:  Over-  Co.,  123  Cal.  428. 

laud  Mail  Co.  t.  Carroll,  7  Colo.  43.    £z-  Damages  for  failure  to  send  or  deliTeir 

press  facilities  furnished  one  express  com-  message:  See  46  Am.  Rep.  731-733,  note; 

pauy  by  railroad    company  must    be  fur-  10  Am.  St.  Rep.  778-T90,  note, 

nished  to  another:  Wells,  Fargo  &  Co.  v.  Or-  Damages  for  mental  suffering  due  to 

egon  etc.  Nay.    Co.,    18  Fed.  517;  9  Saw.  delay  of  telegram:  See  66  Am.  St.  Rep.' 87^ 

370.  875,  note;  68  Am.  St.  Rep.  826,  note. 

2162.  Care  and  diligence  required. 

Sec.  2162.  A  carrier  of  messages  for  reward  must  use  great  care  and  dili- 
gence in  the  transmission  and  delivery  of  messages.  [Amendment,  approved 
iMarch  30,  1874;  Amendments  1873-74,  249;  took  efEect  July  1,  1874.] 

The  original  section  added:  ''A  carrier  by  telegraph  mnst  use  the  atmost  diligence 
therein." 

CHAPTER  V. 

COMMON   CARRIBBS. 

Article  I.     Common  Carriers  in  General 2168 

II.     Common  Carriers  of  Persons 2180 

III.  Common  Carriers  of  Property 2194 

IV.  Common  CaiTiers  of  Messages  2207 
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AETICLE  I. 


COMMON  CARRIERS  IN  GENERAL. 


Sec.  2168.  Commou  carrier,  what. 

Sec.  2169.  Obligation  to  accept  freight. 

'  Sec.  2170.  Not  to  give  preference. 

Sec.  2171.  What  preferences  he  must  give. 

Sec.  2172.  Time  schedule,  x 


Sec.  2173.  Compensation. 

Sec.  2174.  Obligations,  Low  lim'trd. 

Sec.  2175.  Certain  agreements  void. 

Sec.  217<I.  Effect  of  written  contract. 

Sec.  2177.  When  not  liable  for  loss. 


2168.  Common  carrier,  what.  ' 

Sec.  2168.  Everyone  who  offers  to  the  public  to  carry  persons,  property,  or 
messages,  excepting  only  telegraphic  messages,  is  a  common  carrier  of  whatever 
he  thus  offers  to  carry.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  249;  took  effect  July  1,  1874.] 


Carriage  in  general:  See  sec.  20:5  et 
seq. 

Inland  and  marine  carriers  defined: 
Sees.  2087,  2088. 

Who  are  common  carriers,  generally. 
Whoever  undertakes,  for  hire,  to  carry 
goods  for  the  public  generally  from  place 
to  place,  whether  the  transportation  be  froiii 
port  to  port  or  beyond  the  sea,  at  home  or 
abroad,  is  a  common  carrier:  McClures  y. 
Hammond,  1  Am.  Dec.  59S;  Kobertson  v. 
Kennedy,  26  Am.  Dec.  466.  To  constitute 
one  a  common  carrier,  it  is  necessary  that 
he  should  hold  himself  out  as  such,  and  per- 
sons so  holding  themselves  out  are  liable  as 
common  carriers:  Farmers'  etc.  Bank  v. 
Charaplain  Transp.  Co.,  42  Am.  Dec.  491; 
Powers  Y.  Davenport,  43  Am.  Dec.  100. 
This  may  be  done,  not  only  by  advertising 
(Doty  v.  Strong,  40  Am.  Dec.  773),  but  by 
actually  engaging  in  the  business:  See 
Thompson's  Carriers  of  Passengers,  26.  The 
following  have  been  held  to  be  common  car- 
riers: 

Stage-coaches.— Proprietors  of  stage- 
coaches are  not  insurers  or  warrantors  of 
the  safety  of  passengers  to  the  same  ex- 
tent with  common  carriers  of  goods:  Fair- 
child  v.  California  Stags  Co.,  13  Cal.  599. 
Whei-e  the  proprietors  of  a  stage-coach  were 
in  the  habit  of  carrying  parcels  for  hire 
which  did  not  belong  to  the  passpngers,  it 
was  held  that  they  were  common  carriers: 
D wight  V.  Brewster,  11  Am.  Doc.  133;  Beck- 
man  v.  Shouse,  28  Am.  Dec.  653;  McH^nry 
V.  Railroad  Co.,  4  Harr.  (Del.)  448.  And 
a  wagoner  carrying  goods  for  hire  is  a  com- 
mou carrier,  though  an  incidental,  and  not 
his  principal,  employment:  Gordon  v.  Hutch- 
inson, 37  Am.  Dec.  4<;4;  and  see,  further, 
Powell  V.  Myers,  26  Wend.  501;  Camden 
etc.  Transp.  Co.  v.  Belknap,  21  Wend.  3":4; 
Jones  V.  Voorhoes,  10  Ohio,  145.  If  it  has 
been  the  practice  of  a  driver  of  one  of  the 
coaches  of  a  stage  company  to  carry  articU's 
for  hire  for  his  own  particular  advantage, 
that  fact  alone  will  not  render  the  company 
liable:  Bean  v.  Sturtevant,  8  N.  H.  14<5; 
Blanchard  v.  Isaacs,  3  Bnrb.  388;  and  see 
Augell  on  Carriers,  sec.  77. 
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The  owners  of  steamboats  are  cominon 
carriers:  Agnew  v.  Steamer  Contra  Costa, 
27  Cal.  425;  McArthur  v.  Sears,  21  Wead. 
190;  Sprowl  v.  Kellar,  4  Stew.  &  P.  382; 
Bowman  v.  Hilton,  11  Ohio,  303;  Dunseth 
v.  Wade,  2  Scam.  289;  Gilmore  v.  Cannan, 
40  Am.  Dec.  90,  and  note.  Or  the  owners 
may  limit  their  employment  to 'the  carriage 
of  particular  kinds  of  goods  when,  as  in 
the  case  of  stage-coaches,  they  are  not  lia- 
ble as  common  carriers  for  any  other  class 
of  goods  intrusted  to  their  agents  without 
their  consent:  Citizens'  Bank  v.  Ifantueket 
Steamboat  Co.,  2  Story  C.  C.  16.  But  ac- 
cording to  the  weight  of  authority,  the  own- 
ers of  steam-tugs  employed  in  the  businesa  of 
towing  are  not  common  carriers.  For  a  col- 
lection of  the  decisions  pro  and  con  on  this 
question,  see  Lawson  on  Contracts  of  Car- 
riers, p.  3,  note  12;  and  White  v.  Tug  Mary 
Ann,  6  Cal.  462,  65  Am.  Dec.  523,  which 
case  inclines  toward  fixing  their  liabilitf  as 
that  of  common  carriers. 

Telegraph  companies:  See  note  to  sec 
2207. 

Railroads.— Under  the  general  railroad 
law,  all  railroads  are  compelled  to  act  as 
common  earners:  Contra  Costa  R.  R.  Co. 
V.  Moss,  23  Cal.  323;  Jackson  v.  Sacrament? 
Valley  R.  R.  Co.,  23  Cal.  268. 

A  person  engaged  in  the  business  of  trans- 
porting passengers  for  hire  on  a  railmnd 
operated  by  him  is  a  common  carrier:  Daris 
V.  Button,  78  Cal.  247.  Liability  of  tele- 
graph company  for  mistakes  in  transmitting 
message:  See  9  Am.  Rep.  149-156,  note. 

Ferrymen.— The  law  regards  them  as 
common  carriers:  May  v.  Hanson,  5  Cal. 
860;  63  Am.  Djc.  135;  Polk  v.  Coffin.  9  Cal. 
56;  Griffith  v.  Cave,  22  Cal.  534;  83  Am. 
Dec.  82;  Littlejohn  v.  Jones,  39  Am.  Dec. 
132;  Albright  v.  Penn,  14  Tex.  290;  Vnii- 
more  v.  Bowman,  4  C.  Greene,  148;  Lewis 
V.  Smith,  107  Mass.  3d4;  Ferris  v.  Union 
Ferry  Co.,  36  N.  Y.  312;  Slimmer  v.  Merry, 
23  Iowa.  90. 

Street  railroads  may  b?  if  they  allow 
themselves  to  appear  as  such:  Levi  v.  Lynn 
etc.  R.  Co.,  11  Allen,  300?  87  Am.  Dec.  713. 
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Ctenerally.— An  express  company  employ- 
ing  conveyances  owned  and  managed  by 
others  is  a  common  carrier:  Sherman  v. 
Wells.  28  Barb.  403;  Sweet  v.  Barney,  23  N. 
Y.  335;  Southern  Express  Co.  r.  Newby,  36 
Ga.  635;  91  Am.  Dec.  788;  Haslam  y.  Adams 
Express  Co.,  6  Bosw.  235;  a  city  express- 
man: Richards  v.  Westcott,  2  Bosw.  580;  an 
omuibns  line:  Parmelee  v.  Lowitz,  74  111. 
116;  24  Am.  Rep.  276;  Dibble  v.  Brown,  12 
Ga.  217;  56  Am.  Dec.  460;  so  are  lipliter- 
men,  bargemen,  hoymen,  canal-boatmen, 
and  others  pursuing  like  vocations:  Story 
on  Bailments,  sec.  496;  see  Chevallier  v. 
Straham,  47  Am.  Dec.  648,  note.  Persons 
operating  an  elevator  in  lifting  passengers: 
Treadwell  v.  Whittier,  80  Cal.  574;  13  Am. 
St.  Rep.  175. 

Public  nature.— Their  duties  are  of  a 
pablic  nature,  and  are  subject  to   legisla- 


tive regulation  and  control:  Peik  v.  Chicago 
etc.  R.  R.  Co.,  94  U.  S.  KMr;  Chicago  etc. 
R.  R.  Co.  V.  Ackley,  94  U.  S.  179:  Winona 
etc.  R.  R.  Co.  V.  Blake,  94  U.  S.  180;  C  le 
V.  Goodwin,  19  Wend.  251;  32  Am.  Dec.  470. 
With  regard  to  the  regulatiou  of  fai\?s  and 
freightage  on  railroads,  see  ante,  sec.  484. 

Bights  and  liabilities  of  carriers:  S<e 
post,  under  'Carriers  of  Persons  and  Car- 
riers of  Property,"  sees.  2180  et  seq.  and 
2194;  and  as  to  rights  and  duties  of  carriers 
by  sea,  see  sec.  2088,  ante. 

Bailroad's  liability  for  loss  occasioned 
by  fire  frcm  its  engine:  See  Smyth  v. 
Stockton  etc.  R.  R.  Co.,  4  Pac.  Rop.  SO"*; 
Butcher  v.  Vaca  Valley  etc.  R.  R.  Co.,  67 
Cal.  518;  Steele  v.  Pacific  Coast  Ry.  Co..  74 
Cjil.  1523;  see  a  valuable  disouRsion  of  t^  is 
question  in  Burroughs  v.  Housatonic  R.  R. 
Co.,  38  Am.  Dec.  70. 


2169.  Obligation  to  accept  freight. 

Sec.  2169.  A  common  carrier  must,  if  able  to  do  so,  accept  and  carry  what- 
ever  is  offered  to  him,  at  a  reasonable  time  and  place,  of  a  kind  that  he  under- 
takes or  is  accustomed  to  carry. 


Xust  receive  passengers  and  goods  if 
he  has  room:  Cole  ▼.  Goodwin,  32  Am.  Dec. 
470;  Hollidter  v.  Nowlen,  10  Wend.  28'4;  32 
Am.  Dec.  455. 

A  common  carrier  of  goods  is  under  ob- 
ligation to  accept  and  carry  only  such  prop- 
erty as  it  is  accustomed  to  carry:  Pfister  v. 
Central  Pac.  R.  R.  Co.,  70  Cal.  109;  50  Am. 
Rep.  404.  The  duty  to  carry  must  have  a 
reasonable  performance  whether  fare  is  de- 
manded or  not:  Barrett  v.  Market  St.  Ry. 
Co.,  81  Cal.  296;  15  Am.  St.  Rep.  61.  la 
the  absence  of  statute  or  usage  to  that  ef- 
fect a  railway  company  need  not  furnish 
facilities  for  carrying  express  for  all  who 
demand  such  facilities:  Pfister  v.  Central 
Pac.  R.  R.  Co.,  70  Cal.  169;  59  Am.  Rep. 
404.  Delivery  to  and  acceptance  by  carrier 
need  not  be  proved  in  an  action  for  refusal 
to  carry:  Doty  v.  Strong,  40  Am.  Dec.  773. 


Refusal  by  railroad  to  carry  passengers: 
Sec.  482,  ante. 

Want  of  room:  See  post,  sec.  2185. 

Improper  persons.— Carrier  not  obliged 
to  carry  such;  but  discrimination  must  be 
based  upon  a  reasonable  ruie  and  good 
cause:  Indianapolis  etc.  R.  Co.  v.  Renard, 
46  Ind.  293;  Day  v.  Owen,  5  Mich.  520;  72 
Am.  Dec.  62;  Westchester  etc.  R.  Co.  v. 
Miles,  55  Pa.  St.  209;  93  Am.  Dec.  744. 

Dangerous  shipments.— A  common  car- 
rier is  not  bound  to  ship  dangerous  articles, 
such  as  gunpowder;  and  may  therefore  ac- 
cept the  shipment  with  such  limitation  of 
his  common-law  liability  as  he  sees  fit;  imi 
the  reception  and  transportation  of  gunpow- 
der by  a  railroad  company  is  a  sufficient 
consideration  for  a  shipping  order  releasin:; 
the  railroad  company  from  loss  thereof 
caused  by  fire:  California  Powder  Works  v. 
Railroad  Co.,  113  Cal.  329,  335. 


2170.  Hot  to  give  preference. 

Sec.  2170.  A  common  carrier  must  not  give  preference,  in  time,  price,  or 
otherwise,  to  one  person  over  another.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 


See  section  2172  for  the  other  provisions 
originally  embraced  in  this  section. 

IHscrlmination  by  carrier:  See  54  Am. 
Rep-  862-866,  note;  11  Am.  St.  Rep.  Oi7-653, 
note;  34  Am.  St.  Rep.  593,  594,  note. 

EzdnsiTe  privileges  to  hackmen.  etc.: 
See  22  Am.  St.  Rep.  660-702,  note. 

I>i8criminations  against  those  en- 
ga^d  in  interstate  commerce:  See  27 
Am.  St.  Rep.  564,  note. 

Time-table. — For  railroads,  see  ante,  sec. 
481;  and  generally,  infra,  sec.  2172. 

No  preference.— All  who  apply  must  be 
treated  alike:  Wheeler  t.  San  Francisco  etc. 


R.  R.  Co.,  31  Cal.  46;  89  Am.  Dec.  147;  and 
see  note  under  sec.  2169. 

See  Fitchburg  R.  v.  Gage,  12  Gray,  393; 
Sargent  v.  Boston  etc.  R.  R.,  115  Mass. 
416;  New  England  Exp.  Co.  v.  Maine  Central 
R.,  5rt  Me.  188;  2  Am.  Rep.  31;  Sanford  v. 
Railroad,  24  Pa.  St.  378;  64  Am.  Dec.  0G7. 
In  the  absence  of  statute  a  railway  company 
may  make  a  reasonable  discrimination  in 
rates,  but  its  charges  must  not  be  excessive 
or  unreasonable  to  any  person:  Cowden  v. 
Pacific  Coast  S.  S.  Co.,  04  Cal.  470;  28  Am. 
St.  Rep.  142. 
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2171.  What  preferences  lie  miut  give. 

Sec.  2171.  '  A  common  carrier  must  always  give  a  preference  in  time,  and  may 
give  a  preference  in  price,  to  the  United  States  and  to  this  state. 
Ou  the  public  nature  of  common  carriers,  see  sec.  2168^  in  note. 

2172.  Time  schedule. 

Sec.  2172.  Every  common  carrier  of  passengers  by  railroad,  or  by  vessel 
plying  upon  waters  lying  wholly  within  this  state,  must  establish  a  schedule 
time  for  the  starting  of  trains  or  vessels,  from  their  respective  stations  or 
wharves^  of  which  public  notice  shall  be  given,  and  must,  weather  pennitting, 
except  in  case  of  accident  or  detention  caused  by  connecting  lines,  start  their 
said  trains  or  vessels  at  or  witliin  ten  minutes  after  the  schedule  time  so  estab- 
lished and  notice  given,  under  a  penalty  of  two  hundred  and  fifty  dollars  for 
each  neglect  so  to  do,  to  be  recovered  by  action  before  any  court  of  competent 
jurisdiction,  upon  complaint  filed  by  the  district  attorney  of  the  county  in  the 
name  of  the  people,  and  paid  into  the  common  school  fund  of  said  county. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

See  sec.  2170,  ante,  and  sec.  2196,  post.  7S0;  Denton  v.  Great  North<*m  R..  5  El.  & 

Carrier   liable   to   action   for  noncon-  B.  860:  Le  Blanche  y.  Loudon  R.,  L.  B.  1 

formity  to  established  time-table:  Sears  C.  P.  286. 

T.  Eastern  R.,  14  Allen,  433;  92  Am.  Dec. 

2173.  CompensatioiL. 

Sec.  2173.  A  common  carrier  is  entitled  to  a  reasonable  compensation,  and 
no  more,  which  he  may  require  to  be  paid  in  advance.  If  payment  thereof  is 
refused,  he  may  refuse  to  carry. 


Reasonable  compensation,  common  car- 
rier must  transport  for:  Cole  ▼.  Goodwin, 
32  Am.  Dec.  470;  McGill  v.  Rowland.  46 
Am.  Dec.  654.  Must  be  tendered:  Galena  etc. 
R.  R.  V.  Rae,  18  III.  488;  68  Am.  Dec.  574; 
Fitch  V.  Newberry,  40  Am.  Dec.  33;  yet  if 
the  party  offering  the  goods  avers  and  provefi 
his  readiness  and  willingness  to  pay,  this 
will  be  considered  equiyalent  to  a  tender: 
Story  on  Bailments,  sec.  508;  Pickford  v. 
Grand  Junction  R.,  9  Dowl.  766.  Express 
contract  to  pay  compensation  is  not  neces- 


sary to  hold  the  carrier  to  his  liability:  lit- 
tlejohu  y.  Jones,  39  Am.  Dec.  132. 

Lien  for  freight:  See  sec.  2144.  Lost  by 
Toluntary  surrender  of  possession:  T^ngard 
V.  Banning,  39  Cal.  543;  does  not  exist  on- 
less  there  is  the  relationship  of  debtor  and 
creditor  between  the  parties:  Fitch  t.  New- 
berry, 40  Am.  Dec.  88,  and  note;  Angell  on 
Carriers,  sec.  856  et  seq. 

Lien  on  luggage  of  passenger:  See. 
219L 


2174.  Obligations,  how  limited. 

Sec.  2174.  The  obligations  of  a  common  carrier  cannot  be  limited  by  general 
notice  on  his  part,  but  may  be  limited  by  special  contract.  [Amendment,  ap- 
proved March  30,  1874;  Amendments  1873-74,  249;  took  effect  July  1, 1874.] 


Compare  with  sec.  2176,  infra. 

Power  to  limit  liability:  See  23  Am.  St. 
Rep.  593.596,  note;  32  Am.  Dec.  495-507, 
note;  82  Am.  Dec.  379,  380,  note. 

Contract  limiting  time  for  presenting 
claim  for  damages:  See  31  Am.  Rep.  509- 
511,  note. 

Bestricting  liability.— <}eneral  notices, 
even  if  brouglit  home  to  the  knowledge  of 
the  party  without  evidence  of  his  assent  to 
the  terms  thereof,  are  not  binding,  and  do 
not  restrict  the  common-law  liability  of  the 
carrier.  This  is  a  well-settled  rule  in  Ameri- 
ca: Railroad  Co.  y.  Manufacturing  Co.,  10 
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Wall.  318;  Southern  Express  Co.t.  Caperton. 
44  Ala.  101;  4  Am.  Rep.  118;  McMillau  t. 
Michigan  etc.  R.  R.  Co..  16  Mich.  79;  98 
Am.  Dec.  208;  Mann  v.  Birchard,  40  Vt 
326;  94  Am.  Dec.  396;  Derwort  t.  Loomer, 
21  Conn.  246;  Dorr  v.  New  Jersey  S.  N. 
Co..  11  N.  Y.  485;  62  Am,  Dec.  125;  Illinoia 
C.  R.  R.  Co.  T.  Frankenberg.  54  SI.  86; 
5  Am.  Rep.  92;  Southern  Ex.  Co.  r.  Newbf, 
36  Ga.  635;  91  Am.  Dec  783;  DaridsoD  r. 
Graham,  2  Ohio  St.  131;  Leyeriug  v.  Union 
T.  &  I.  .Co.,  42  Mo.  88;  97  Am.  Dec.  320; 
Judson  V.  Western  R.  R.  Co..  6  Allen,  486; 
83  Am.  Dec.  64a    Restrictions  ou  common- 
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law  liability  of  a  commoD  carrier  inserted 
in  a  receipt,  signed  by  himself  alone,  are  to 
be  construed  most  strongly  against  him: 
Hooper  t.  Wells,  Fargo  &  Co.,  27  Oal.  11; 
83  Am.  Dec.  211. 

Notice  is  a  proposal  for  a  contract.  It 
must  therefore  be  shown  that  it  was  adopted 
as  a  contract  by  the  parties,  when  it  becomes 
equivalent  to  an  express  contract:  Blumen- 
thai  T.  Brainerd,  38  Vt.  410;  91  Am.  Dec 
349;  Lawson  on  Contracts  of  Carriers,  sec. 
101:  2  Redfield  on  Railways,  6th  ed.,  90,  97. 

Evidence  of  assent:  See  Cole  y.  Goodwin, 
32  Am.  Dec.  470,  note  604.  The  acceptance 
of  a  bill  of  biding  is  sufi9cient  evidence  of 
assent  to  its  terms:  Steele  t.  Townsend,  37 
Ala.  247;  79  Am.  Dec.  49;  Lake  t.  Hard,  38 
Conn.  536;  Robinson  t.  Merchants*  Dispatch 
Trans.  Co.,  45  Iowa,  470;  Adams  Ex.  Co.  t. 
Sharpless,  77  Pa.  St.  516;  Strohn  y.  Detroit 
etc.  R.  Co..  21  Wis.  664;  94  Am.  Dec.  564; 
see  post,  sec.  2176. 

Notices  printed  or  stanii>ed  on  tickets 
or  checks  in  no  way  limit  the  liability  of 
carriers:  Quimby  v.  Vanderbilt,  17  N.  Y. 
306;  72  Am.  Dec.  460;  Brown  y.  Eastern  R. 
Co.,  11  Cush.  97;  Henderson  y.  Stevenson,  L. 
K.  2  Sc.  &  Div.  470;  Blossom  v.  Dodd,  43 
N.  T.  264;  3  Am.  Rep.  701.  Express  assent 
mast  be  shown:  Rawson  y.  Pacific  R.  R. 
Co.,  48  N.  Y.  212;  8  Am.  Rep.  543;  Madan 
V.  Sherrard,  73  N.  Y.  329.  When  a  through 
ticket  is  issued  by  one  railroad  over  other 
roads  than  its  own,  the  company  issuing  is 
liable  for  the  whole  distance,  although  there 
is  a  stipulation  on  the  ticket  to  the  effect 
that  the  company  will  not  be  liable  beyond 
its  own  line,  such  stipulation  not  having 
been  signed  by  the  passenger:  Central  R. 
R.  etc.  Co.  y.  Combs,  S.  C.  Ga..  Sept.  1, 1883. 
But  see  on  this  subject,  sec.  2201,  post;  and 
XawsoQ  on  Contracts  of  Carriers,  sec.  236 
et  seq. 

Conditions  on  printed  telegraph  blanks: 
See  11  Am.  Rep.  166,  169,  note;  61  Am.  St. 
Rep.  214-218,  note.  Conditions  exempting 
telegraph  company  from  liability  for  error: 
See  24  Am.  Rep.  283,  note. 

Exception— Delivery  and  entry  of  par- 
cels—Valuable goods.— "It  is  now  well  set- 


tled that  a  common  carrier  may  qualify  his 
liability  by  a  general  notice  to  all  who  may 
employ  him  of  any  reasonable  requisition  to 
be  observed  on  their  part  in  regard  to  the 
manner  of  delivery  and  entry  of  parcels,  and 
the  information  to  be  given  to  him  of  their 
contents, the  rates  of  freight,  and  the  like;  as 
for  example,  that  he  will  not  be  responsible 
for  goods  above  the  value  of  a  certain  sum 
unless  tbey  are  entered  as  such,  and  paid 
for  accordingly":  2  Greeuleaf  on  Evidence, 
sec.  21'5;  McMillan  v.  Michigan  etc.  R.  R. 
Co.,  16  Mich.  79,  110;  93  Am.  Dec.  208; 
Orange  County  Bank  v.  Brown,  24  Am.  Dec. 
129;  Erie  R.  Co.  v.  Wilcox.  84  111.  239;  25 
Am.  Rep.  451;  Angell  on  Carriers,  sec.  245; 
Lawson  on  Contracts  of  Carriers,  sec.  88; 
Cole  V.  Goodwin,  32  Am.  Dec.  470,  note  506, 
where  the  subject  of  the  common  carrier's 
power  to  limit  his  liability  is  discussed  at 
length. 

Burden  of  proof  of  exceptions.— Whon 
loss  occurs,  the  burden  of  proof  is  upon  the 
carrier  to  show  that  it  resulted  from  one  or 
the  other  of  excepted  cases:  Bohaunan  v. 
Hammond,  42  Cal.  227;  Waters  v.  Mer- 
chants' Ins.  Co.,  11  Pet.  213;  Day  v.  Rid- 
ley, 16  Vt.  48;  42  Am.  Dec.  489;  Tourney 
V.  Wilson,  27  Am.  Dec.  515;  Angell  on  Car- 
riers, sec.  202.  The  presumption  of  law  is 
against  the  common  carrier:  Agnew  y. 
Steamer  Contra  Costa,  27  Cal.  425;  87  Am. 
Dec.  87. 

Usage,  in  order  to  affect  the  rights  and 
liabilities  of  common  carriers,  must  be  uni- 
form, certain,  well  established,  and  of  very 
long  standing  so  as  to  imply  the  general 
acqufescence  of  all  parties:  Singleton  v. 
Hilliard,  1  Strob.  203;  Tumey  v.  Wilson,  7 
Yerg.  340;  27  Am.  Dec.  515;  Wayne  y. 
Steamboat  Gen.  Pike,  16  Ohio,  421;  Ostrand- 
er  v.  Brown,  8  Am.  Dec.  217;  Gordon  v. 
Little,  11  Am.  Dec.  632. 

Lex  loci. — ^The  law  of  the  place  of  receiv- 
ing the  goods  determines  the  right  to  limit 
the  liability  by  notice:  Hale  v.  New  Jersey 
Steam  Nav.  Co.,  39  Am.  Dec.  398,  and  note. 

Limiting  liability  by  specifd  contract: 
See  sec.  2175,  and  note,  and  note  to  sec. 
218a 


2175.  Certain  agreements  void. 

Sec.  2175.  A  common  carrier  cannot  be  exonerated,  by  any  agreement  made 
in  anticipation  thereof,  from  liability  for  the  gross  negligence,  fraud,  or  willful 
wrong  of  himself  or  his  servants. 


Limitations  on  liability.— The  text  is 
Bitnply  declarative  of  the  common  law;  a 
notice  or  even  a  special  agreement  affects 
the  responsibility  of  the  carrier  in  the  capac- 
ity of  an  insurer  only,  and  does  not  totally 
remove  his  liability  as  bailee:  HoUister  y. 
Nowlen,  19  Wend.  234;  32  Am.  Dec.  455; 
Cole  T.  Goodwin,  32  Am.  Dec.  470;  New  Jer- 
sey Steam  Nav.  Co.  v.  Merchants*  Bank, 
6  How.  344;  Riley  v.  Home,  5  Bing.  217; 
Hinton  v.  Dibbin.  2  Q.  B.  646;  Swindler  t. 
Hilliard,  2  Rich.  286;  45  Am.  Dec  732;  Beck- 
man  V.  Shouse,  28  Am.  Dec.  053;  Camden 
etc.  R.  R.  Co.  V.  Burke,  28  Am.  Dec.  488; 


PennsylTania  R.  C.  v.  Hendrickson,  51  Pa. 
St.  330.  See  sees.  2129,  2186,  2201.  and 
notes  thereto;  see,  also,  sec.  2174,  and  note. 
The  contract  is  to  be  interpreted  most 
strongly  against  the  carrier:  Overland  Mail 
Co.  V.  Carroll,  7  Colo.  43.  Where  gunpowder 
is  shipped,  a  shipping  order  exempting  the 
railroad  company  from  loss  of  it  by  fire 
from  any  cause  must  receive  a  reasonable 
construction,  and  will  be  construed  as  ex- 
empting the  company  from  loss  by  fire  oc- 
casioned by  any  cause  other  than  its  negli- 
gence: California  Powder  Works  v.  Railroad 
Co.,  113  Cal.  329,  336. 
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for:  See  10  Am.  Rep.  366-378,  note;  5  Am. 
St.  Rep.  720-725,  note;  61  Am.  St.  Rep.  380- 
372,  note. 

Burden  of  proof,  after  proof  by  the  car- 
rier of  contract  limiting  liability,  deTolvea. 
upon  the  shipper  according  to  the  prepou- 
derance  of  American  decisions,  Greeiileaf 
and  a  few  authorities  being  to  the  contrary: 
Angell  on  Carriers,  sec.  276.  The  decisiou» 
are  collated  in  Lawson  on  Contracts  of  Car- 
riers, sec.  373. 

Terms  of  receipt,  when  and  when  not 
binding  on  shipper:  See  Overland  Mail  Co. 
V.  Carroll,  7  Colo.  43,  and  Pereira  ?.  Central 
Pac.  R.  R.  Co.,  66  Cal.  92. 


Gross  negligence.— No  real  distinction 
between  this  and  ordinary  negligence:  Wyld 
V.  Pickford,  8  Mees.  &  W.  46;  Hiuman  v. 
Dibbin,  2  Q.  B.  616;  Angell  on  Carriers,  sec. 
268;  Lawson  on  Contracts  of  Carriers,  sees. 
161-l<i9;  Story  on  Bailments,  sees.  571,  571A; 
Railroad  Co.  v.  Lock  wood,  17  Wall.  382; 
Steamboat  New  World  v.  King,  16  How. 
474.  But  a  complaint  ayerriug  merely  that 
the  defendant  "wrongfully  and  negligently 
failed  to  deliver*'  certain  parcels  does  not 
charge  "gross  negligence"  within  the  mean- 
ing of  this  section:  Michalitschke  t.  Wells^ 
Fargo  &  Co.,  118  Cal.  683. 

Negligence,  contract  limiting  liability 

2176.  Effect  of  written  contract. 

Sec.  2176.  A  passenger,  consignor,  or  consignee,  by  accepting  a  ticket,  bill 
of  lading,  or  written  contract  for  carriage,  with  a  knowledge  of  its  terms,  as- 
sents to  the  rate  of  hire,  the  time,  place,  and  manner  of  delivery  therein  stated; 
and  also  to  the  limitation  stated  therein  upon  the  amount  of  the  carrier's  lia- 
bility in  case  property  carried  in  packages,  trunks,  or  boxes  is  lost  or  injured^ 
when  the  value  of  such  property  is  not  named;  and  also  to  the  limitation  stated 
therein  to  the  carrier's  liability  for  loss  or  injury  to  live  animals  carried.  But 
his  assent  to  any  other  modification  of  the  carrier's  obligations  contained  in 
such  instrument  can  be  manifested  only  by  his  signature  to  the  same.  .[Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  249;  took  effect  July 
1,  1874.] 

willful  wrong  of  himself  or  his  serraut;  and 
for  loss  or  damage  so  caused  he  cannot 
exonerate  himself:  Michalitschke  t.  Wells, 
Fargo  &  CJo.,  118  Cal.  683.  Limitation  of 
liability:  See  sees.  2174,  2175,  and  not» 
thereto. 

Shipper  not  bound  to  disclose  value,  in 
absence  of  notice,  unless  asked:  Belf  t. 
Rapp,  37  Am.  Dec.  528;  Merchants*  Dispatch 
Trausp.  Co.  v.  Bolles,  80  111.  473,  and  cases 
last  before  cited;  Scammon  v.  Wells,  Fargo 
&  Co.,  84  Cal.  311;  Orange  Co.  Bank  r. 
Brown,  24  Am.  Dec.  129. 

Value  beini^  apparent.— Tn  this  case  al- 
though the  carrier  gives  notice,  yet  the  ship- 
per need  not  volunteer  information  as  to  the 
value  of  the  goods:  Lawson  on  Contracts  of 
Carriers,  sec.  93;  Beck  v.  Evaus'.  3  Camp. 
267;  Boscowitz  v.  Adams  Ex.  Co.,  93  III. 
523;  34  Am.  Rep.  191;  Orndorff  v.  Adams 
Exp.  Co.,  3  Bush,  194;  Moses  v.  Boston  etc. 
B.  Co.,  24  N.  H.  71;  56  Am.  Dec.  222. 

Pleading.— In  an  action  for  loss  of  goods, 
shipped  but  not  delivered,  a  stipulation  limit- 
ing the  carrier's  liability  beyond  a  specified 
sum  is  new  matter  constituting  a  defense, 
and  must  be  specially  pleaded:  Michal- 
itschke V.  Wells,  Fargo  &  Co.,  118  Cal.  683. 


This  section  is  to  be  read  in  connection 
with  section  2174,  ante. 

Concealment  of  value,  if  there  has  been 
a  fraudulent  carrier  not  liable:  Orange  Coun- 
ty Bank  v.  Brown,  24  Am.  Dec.  129;  except, 
of  course,  for  misconduct  or  neglect:  Hol- 
lister  V.  Nowlen,  32  Am.  Dec.  455;  Relf  v. 
Rapp,  37  Am.  Dec.  528:  Story  on  Bailments, 
sec.  565;  Coxe  v.  Heislcy,  19  Pa.  St.  243; 
Chicago  R.  v.  Thompson,  19  111.  78. 

Value  of  goods  may  require  statement 
of:  Oppenheim  v.  N.  S.  Ex.  Co.,  69  111.  67; 
18  Am.  Rep.  596;  Hollister  v.  Nowlen.  32 
Am.  Dec.  455. 

Without  limitation  of  liability,  the  car- 
rier is  answerable  for  loss  of  valuable  pack- 
age, though  ignorant  of  value:  Relf  v.  Rapp, 
37  Am.  Dec.  528;  Brown  v.  Camden  etc.  R., 
83  Pa.  St.  316;  Little  v.  Boston  etc.  R.,  66 
Me.  239;  Phillips  v.  Earle,  8  Pick.  182. 
The  liability  for  loss  cannot  be  greater 
than  the  value  of  the  article  as  specified 
in  the  receipt:  Scammon  v.  Wells,  Fargo 
&  Co..  84  Cal.  311.  This  section  and  the 
preceding  one  being  read  together,  the  law 
is  that  a  carrier  may  limit  his  liability 
for  packages,  the  value  of  which  is  not 
stated,  except  when  the  loss  or  damage  re- 
sults from  the  gross  negligence,  fraud,  or 


2177.  When  not  liable  for  loss. 

Sec.  2177.  A  common  carrier  is  not  responsible  for  loss  or  miscarriage  of  a 
letter,  or  package  having  the  form  of  a  letter,  containing  money  or  notes,  bills 
of  exchange,  or  other  papers  of  value,  unless  he  be  informed  at  the  time  of  ita 
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receipt  of  the  value  of  its  contents.     [New  section,  approved  March  30,  1874  J 
Amendments  1873-74,  250;  took  effect  July  1,  1874.] 

To    the    same    effect:  Hayes    r.    Wells,  liability  in  this  respect:  See    notes    to  sec. 

Fargo  &  Co..  23  Cal.  185;  83  Am.  Dec.  89.  2176,  ante. 

Kotice.— This  section  obviates  the  neces-  Message,    carriage    of:  See    sec.    2161» 

aty  of  notice  by  the  carrier,  limiting  his  ante. 


AETICLE  II. 

COMMON  CARRIERS  OF  PERSONS. 

Sec.  2180.  Obligation  to  carry  laggage. 

Sec.  2181.  Luggage,  what. 

Sec.  2182.  I^iability  for  luggage. 

Sec.  2183.  Luggage,  how  carried  and  delivered. 

Sec.  2184.  Obligation  to  provide  vehicles. 

Sec.  2185.  Seats  for  passengers. 

Sec.  2186.  Regulations  for  conduct  of  business. 

Sec.  2187.  Fare,  when  payable. 

Sec.  2188.  Ejection  of  passengers. 

Sec.  2189.  Passenger   who   has  not   paid  fare. 

Sec.  2190.  Fare  not  payable  after  ejection. 

Sec.  2191.  Carrier's  lien. 

2180.  Obligation  to  cany  luggage. 

Sec.  2180.  A  common  carrier  of  persons,  unless  his  vehicle  is  fitted  for  the 
reception  of  persons  exclusively,  must  receive  and  carry  a  reasonable  amount  of 
baggage  for  each  passenger  without  charge,  except  for  an  excesis  of  weight 
over  one  hundred  pounds  to  a  passenger;  if  such  carrier  is  a  proprietor  of  a  stage 
Une,  he  need  not  receive  and  carry  for  each  passenger  by  such  stage  line,  with- 
out charge,  more  than  sixty  pounds  of  baggage.  [Commissioners'  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

Baggage  to  whlcfh  passenger  entitled:  compensation  is  paid,  the  carrier  is  respon- 

See  71  Am.  Dec.  158-163«  note.  sible  for  such  extra  baggage  in  the  same 

Liability  of  carriers  of  persons  gener-  manner  and  to  the  same  extent  as  a  com- 

ally:  See  note  to  sec.  2186.    That  nothing  mon  carrier   of   property:  Sloman  y.  Great 

but  luggage  may  be  carried,  see  Pfister  v.  Western  R.  Co.,  67  N.  Y.  208;  Glasco.  v. 

Central- Pac.  R.  R.  Co.,  70  Cal.  169^  59  Am.  Ne.w  York  etc.  R.  Co.,  36  Barb.  557;  Dibble 

Bep.  404.  V.  Bro^vn,  12  Ga.  218;  56  Am.  Dec.  460. 

Extra  baggage.— Where  such  additional 

2181.  Luggage^  what. 

Sec.  2181.  Luggage  may  consist  of  whatever  the  passenger  takes  with  him 
for  his  personal  use  and  convenience,  according  to  the  habits  or  wants  of  the 
particular  class  to  which  he  belongs,  either  with  reference  to  the  immediate 
necessities,  or  to  the  ultimate  purpose  of  the  journey.  No  crate,  cover,  or  other 
protection  shall  be  required  for  any  bicycle  carried  as  luggage,  but  no  passenger 
shall  be  entitled  to  carry  as  luggage  more  than  one  bicycle.  [Amendment,  ap- 
proved February  9,  1897;  Stats.  1897,  4;  in  effect  from  passage.] 

Baggage,  what  is.— This  is  a  mixed  quos-  Co.  v.  TralofiP,  20  Alb.  L.  J.  409.   The  words 

tion  of  law  and  fact,  to  be  determined  by  "baggage"  and  "hijrgage'*   mean  the  same: 

the  jury  under  proper  instructions  from  the  Pfi.«ter  v.  Central  Pac.  R.  R.  Co.,  70  C«l. 

court:  Dibble  v.  Brown,    12    Ga.  217;    53  160;  59  Am.  Rep.  404.    For  decisions  upon 

Am.  Doc.  400;  Parmelee  v.  Fisher,  22  111.  what  articles  have  been  held  to  be  properly 

212;  74  Am.  Dec.  138;  New  York  etc.  R.  baggage  and  vice  versa,  see  Thompson  on 
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§§  2182,  2183 


Civil  Code. 


[Div.  Ill,  Part  IV, 


Carriers  of  PaBseDgers,  511.  513:  Angell  on 
Carriers,  IJS,  note. 

Merchandise,  liability  for  loss  of  car^ 
ried  as  baggage:  See  34  Am.  Rep.  379  381, 
note. 

Not  liable  for  what  is  not  properly 
baggage.— The  agreement  on  the  part  of 
the  carrier  is    to    transport    the    passenger 


and  his  baggage,  and  there  is  no  cootraot 
as  to  anything  else:  Thompson  on  Garrien 
of  Passengers,  522;  Pfister  v.  Central  Pac. 
R.  R.  Co.,  70  Cai.  169;  59  Am.  Rep.  404; 
Metz  V.  California  Southern  R.  R.  Co.,  S 
Cai.  329;  20  Am.  St.  Rep.  228,  where  ladies' 
jewelry  in  trunk  of  a  man  trayeling  alooe 
held  nut  luggage. 


2182.  Liability  for  luggage. 

Sec.  2183.    The  liability  of  a  carrier  for  luggage  received  by  him  with  a  pas- 
senger is  the  same  as  that  of  a  common  carrier  of  property. 


See  sec.  2194,  post. 

The  passenger  keeping  the  baggrage  in 
bis  own  custody  relieves  the  carrier  of 
his  extraordinary  liability  of  insurer  only. 
For  all  losses  consequent  upon  the  ucgli- 
gence  of  the  carrier  or  his  servants,  the  car- 
rier still  remains  liable:  American  Steom- 
ship  Co.  V.  Bryan,  83  Pa.  St.  446;  Kinsley 
y.  Lake  Shore  etc.  R.  Co..  125  Mass.  54; 
28  Am.  Rep.  200;  Williams  v.  Keokuk  etc. 
Packet  Co.,  3  Cent.  L.  J.  400;  Weeks  v. 
New  York  etc.  R.  Co.,  9  Hun,  671.    In  sey- 


eral  cases  where  baggapre  iu  the  custody  of 
the  passenger  has  been  stolen,  no  negligence 
being  shown  on  the  part  of  the  carrier,  the 
carrier  has  been  exonerated  of  all  liability: 
Wilcox  y.  Steamboat  Philadelphia,  29  Am. 
Dec.  436;  Pullman  Palace  Car  Co.  v.  Smith, 
73  111.  365;  24  Am.  Rep.  258;  The  R.  K 
Lee,  2  Abb.  (U.  S.)  49,  51;  Qark  v.  Bums. 
118  Mass.  277.  See  Pfister  y.  Central  Pac. 
R.  R.  Co.,  70  Cai.  169;  59  Am.  Rep.  404. 

Lien    on    baggage    for    fare:  See  sees. 
2191,  3051,  post. 


2183.  Luggage,  how  carried  and  delivered. 

Sec.  2183.  A  common  carrier  must  deliver  every  passenger's  luggage,  whethei 
within  the  prescribed  weight  or  not,  immediately  upon  the  arrival  of  the  pas- 
senger at  his  destination;  and  unless  the  vehicle  would  be  overcrowded  or  over- 
loaded thereby,  must  carry  it  on  the  ^me  vehicle  by  which  he  carries  the  pas- 
senger to  whom  it  belonged,  except  that  where  luggage  is  transported  by  rail 
it  must  be  checked  and  carried  in  a  regular  baggage-car;  and  whenever  passen- 
gers neglect  or  refuse  to  have  their  luggage  so  checked  and  transported,  it  is 
carried  at  their  risk.  [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  250;  took  effect  July  1,  1874.] 

passenger  to  take  possession  of  it:  Dininny 
V.  New  York  etc.  R.  Co.,  49  N.  Y.  M^: 
Nevins  v.  Bay  State  Steamboat  Co.,  4  Bosw. 
225;  Gary  v.  Cleveland  etc.  R.  Co.,  29  Barb. 
35;  Cnrtis  v.  Delaware  etc.  R.  Co.,  74  N. 
Y.  116;  30  Am.  Rep.  271. 

Bemoval  of  baggage.— It  is  the  recipro- 
cal duty  of  the  passenger  to  remore  th€ 
baggage  within  a  reasonable  time.  And  if. 
having  an  opportunity  afforded  hipi,  he  does 
not  do  80,  the  carrier  is  relieved  of  his  ex- 
traordinary liability  of  insurer,  and  beoomei 
subject  to  the  ordinary  liability  of  the 
warehouseman  only:  Dininny  v.  New  York 
etc.  R.  Co.,  49  N.  Y.  540;  Chicago  etc.  K. 
Co.  v.  Boyce,  73  HI.  510;  Mote  v.  Chicago 
R.  Co.,  27  Iowa,  22;  Ross  v.  Missouri  etc. 
R.  Co.,  4  Mo.  App.  583.  But  the  passenger 
is  not  obliged  to  expose  himself  in  a  crowd 
in  order  to  claim  it:  Cole  v.  Goodwin,  19 
Wend.  251;  32  Am.  Dec.  470;  Nevins  v.  Bay 
State  Steamboat  Co.,  4  Bosw.  225. 

Liability  for  transportation  and  de- 
livery of  baggage:  See  8  Anu  Bep.  302- 
304,  note. 


The  exception  was  added  by  the  amend- 
ment. 

Duration  of  liability.— Carrier's  liability 
is  coextensive  with  his  custody  of  the  bag- 
gage, and  continues  until  delivery  into  the 
bands  of  the  passenger,  or  until  the  latter, 
by  the  implication  derived  from  his  con- 
tract, relieves  the  former  of  his  liability  as 
insurer:  Minor  v.  Chicago  etc.  R.  Co.,  19 
Wis.  40;  88  Am.  Dec.  670;  Toledo  etc.  R. 
Co.  V.  Hammond,  33  Ind.  379;  5  Am  Rep. 
221;  Cole  v.  Goodwin,  82  Am.  Dec.  470; 
Quimit  V.  Henshaw,  35  Vt.  304;  Mattison 
V.  New  York  etc.  R.  Co.,  19  Alb.  L.  J.  859. 

Check  is  prima  facie  evidence  that  the 
carrier  has  received  the  baggage  which  it 
represents:  Davis  v.  Michigan  etc.  R.  Co., 
22  111.  278;  74  Am.  Dec.  151;  Chicago  etc. 
R.  Co.  V.  Clayton,  78  111.  016;  Atchison  etc. 
R.  Co.  V.  Brewer,  20  Kan.  669;  Davis  v. 
€ayugn  etc.  R.  Co..  10  How.  Pr.  330. 

Duty  to  fumiBh  check:  See    sec.    479, 

ante. 

Storage  of  baggage.— It  is  the  duty  of 
the  carrier  to  care  for  the  baggage  for  a 
reasonable  time  after  arrival,  to  enable  the 
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Common  Cabbibbs. 


§§  2184-2186 


2184.  Obligation  to  provide  vehicles. 

Sec.  2184.    A  common  carrier  of  persons  must  provide  a  sufficient  number  of 

vehicles  to  accommodate  all  the  passengers  who  can  be  reasonably  expected  to 

require  carriage  at  any  one  time. 

See  note  to  secfs.  2169,  ante,  and  2185,  post,      vehicles:  See  63  Am.  Dec.    521-528,  note; 
Carrier  of  passengers  insures  safety  of     81  Am.  Rep.  224-226,  note. 

218S*  Seats  for  passengers. 

Sec.  2185.  A  common  carrier  of  persons  must  provide  every  passenger  with 
a  seat.  He  must  not  overload  his  vehicle  by  receiving  and  carrying  more  pas- 
sengers than  its  rated  capacity  allows. 


Compare  with  sec.  483.  ante. 

I>aty  to  carry  all  who  apply:  Sec.  2169. 

Want  of  room  is  generally  sufficient  ez- 
cnse  for  denying  forther  admission  of  pas- 
sengers into  the  conyeyances,  on  the  ground 
that  the  accommodations  are  inadequate  for 
a  greater  number  than  those  already  ad- 
mitted, or  the  reception  of  more  would  in- 
commode those  who  have  already  taken 
passage:  The  Pacific,  1  Blatchf.  569;  Jencks 
T.  Coleman.  2  Sum.  221. 

Orercrowdixig.— Action  will  lie  against 
common  carrier  for  injury  sustained  from 
this  cause:  Willis  r.  Long  Island  R.  R.,  84 


N.  Y.  670,  and  82  Barb.  898,  where  plain- 
tiff recoTcred  for  injuries  received  while 
standing  on  the  platform,  the  car  being 
crowded;  Long  ▼.  Home,  1  Car.  &  P.  610; 
Angell  on  Carriers,  470,  note  b. 

Freight-car.— The  person  agreeing  to  be 
carried  on  a  baggage-wagon  or  freight-car 
agrees  by  implication  to  be  satisfied  with 
the  accommodations  to  be  found  there: 
Murch  T.  Concord  R.  Co.,  29  N.  H.  9,  42; 
61  Am.  Dec.  631 ;  Dillaye  ▼.  New  York  etc. 
K.  Co.,  66  Barb.  30;  Allender  v.  Chicago 
etc.  R.  Co.,  37  Iowa,  264. 


2186.  Segolations  for  conduct  of  bnuness. 

Sec.  2186.  A  common  carrier  of  persons  may  make  rules  for  the  conduct  of 
his  business^  and  may  require  passengers  to  conform  to  them^  if  they  are  lawful^ 
public^  uniform  in  their  application^  and  reasonable. 

Boles  and  regrnlationB  that  carrier  may 
make:  See  notes  to  Commonwealth  y.  Power, 
41  Am.  Dec.  472;  and  to  Cheney  t.  Boston 
etc.  R.  Co.,  45  Am.  Dec.  192;  see,  also,  ante, 
sec.  484. 

Begulations:  See  ante,  sec.  465,  subds. 
10.  11;  and  sec.  484.  The  fact  that  it  is 
lawful  is  not  enough:  State  y.  Qyerton,  24 
N.  J.  L.  435;  61  Am.  Dec.  671.  It  must 
not  only  be  reasonable,  but  must  be  en- 
forced in  a  reasonable  manner:  Chicago  etc. 
R.  Co.  y.  Williams.  55  111.  185;  8  Am.  Rep. 
641;  Bass  ▼.  Chicago  etc.  R.  Co.,  36  Wis. 
450;  17  Am.  Rep.  495. 

The  question  of  reasonableness  of  the  regu- 
lation, according  to  the  better  opinion,  is 
a  mixed  one  of  law  and  fact:  1  Redfield  on 
Railways,  95;  Thompson  on  Carriers  of  Pas- 
sengers, 335;  Day  y.  Owen.  5  Mich.  520; 
72  Am.  Dec.  62;  Bass  y.  Chicago  etc.  R. 
Co.,  36  Wis,  450;  17  Am.  Rep.  495;  Brown 
V.  Memphis  etc.  R.  Co..  4  Fed.  Rep.  37. 

Who  may  make  reg^ations  for  the 
company .^They  may  be  made  in  the  form 
of  by-laws  by  the  directors  or  other  govern- 
ing board:  State  y.  Oyerton,  24  N.  J.  L. 
435;  61  Am.  Dec.  671;  or  by  the  agents  of 
the  company:  Merrihew  y.  Milwaukee  etc. 
R.  Co..  5  Am.  Law  Reg.  364;  JeffersonyUle 
R.  Co.  y.  Rogers,  28  Ind.  1;  92  Am.  Dec. 
276;  Vedder  y.  Fellows,  20  N.  Y.  126. 

Limitation  as  to  time  to  ride.— When 
there  is  a  limitation  as  to  time  to  ride^  the 
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journey  need  not  be  completed  if  it  is  be- 
gun within  the  time:  Lundy  y.  Central  Pac. 
R.  R.  Co..  66  Cal.  191;  56  Am.  Rep.  100. 

Loss  of  ticket.— It  is  the  duty  of  the 
passenger,  in  case  he  has  lost  his  ticket,  or 
the  one  he  holds  does  not  entitle  him  to  pro- 
ceed farther,  although  he  may  haye  paid 
the  price  of  passage  to  a  station  farther 
on.  to  pay  the  fare  demanded,  and  then  if 
the  company  refuse  to  make  suitable  repara- 
tion, he  may  maintain  his  action  against 
them:  Chicago  etc.  R.  Co.  y.  Griffin,  68  HI. 
499;  Frederick  y.  Marquetto  etc.  R.  Co.,  37 
Mich.  342;  26  Am.  Rep.  531;  and  Thompson 
on  Carriers  of  Passengers,  338. 

Degrree  of  care  required  of  carriers  of 
passengers:  See  51  Am.  Rep.  602-606,  note. 

Liability  of  passeng^er  carriers,  g^ener- 
ally.— A  few  old  English  cases  seem  to  have 
held  common  carriers  of  passengers  liable, 
like  common  carriers  of  goods,  as  insurers, 
but  it  has  long  since  been  settled,  both  in 
England  and  America,  that  they  are  liable 
only  for  negligence.  In  America,  at  least, 
common  carriers  of  passengers  for  hire  are 
bound  to  exercise  the  utmost  care,  caution, 
and  diligence,  and  are  responsible  to  their 
passengers  for  injuries  which  might  have 
been  avoided,  on  their  part,  by  the  observ- 
ance of  extraordinary  vigilance,  aided  by 
the  highest  skill:  Story  on  Bailments,  sec. 
301;  2  Redfield  on  Railways,  5th  ed.,  216; 
Pennsylvania  R.  Co.  v.  Roy,  102  U.  S.  451; 
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Jamison  v.  San  Jose  etc.  R.  R.  Co.,  55  Cal. 
f>93;  Fairohild  v.  California  Stage  Co.,  13 
Cal.  599;  Yeomans  v.  Contra  Costa, Steam 
Nav.  Co.,  44  Cal.  72;  Wheaton  v.  North 
Beach  etc.  R.  R.  Co.,  38  Cal.  590;  Lemon  v. 
Chanslor,  68  Mo.  340;  McPaddon  ▼.  New 
York  C.  R.  R.  Co..  44  N.  Y.  478;  4  Am. 
Rep.  705;  Keokuk  Packet  Co.  v.  True,  88 
III.  608;  Warren  ▼.  Fitchburg  R.  R.  Co.,  8 
Allen,  233;  Simmons  v.  New  Bedford  V.  & 
N.  S.  Co.,  97  Mass.  368;  Ingalls  v.  Bills,  43 
Am.  Dec.  346,  where  the  subject  is  discussed 
at  length;  Mitchell  v.  Southern  Pac.  R.  R., 
87  Cal.  62;  Craven  v.  Central  Pac.  R.  R.', 
72  Cal.  345;  Lawrence  v.  Green,  70  Cal.  417; 
59  Am.  Rep.  428;  Carr  v.  Eel  River 
R.  R.  Co.,  98  Cal.  366;  Nagle  v.  Cali- 
fornia S.  R.  R.  Co..  88  Cal.  86;  Fisher 
V.  Southern  Pac.  R.  R.  Co.,  89  Cal. 
399  (liability  of  company  for  passenger  on 
mixed  train) ;  Treadwell  v.  Whittier,  80  Cal. 
574;  13  Am.  St-  Rep.  175  (degree  of  care 
required  of  operators  of  elevator). 

Connecting  carrier:  See  Kerrigan  v. 
Southern  Pac.  R.  R.,  81  Cal.  248,  and 
Lundy  v.  Central  Pac.  R.  R.,  66  Cal.  191, 
56  Am-  Rep.  100,  involving  the  liability  of 
a  carrier  for  persons  who  travel  upon  a  con- 
necting road,  the  ticket  having  been  pur- 
chased from  first  carrier;  Thompson  on  Car- 
riers of  Passengers,  200.  "Every  wayfarer 
in  a  public  vehicle  must  make  up  his  mind 
to  meet  the  risks  incident  to  the  mode  of 
travel  he  adopts— risks  which  cannot  be 
avoided  by  the  utmost  degree  of  care  and 
skill  in  the  preparation  and  management 
of  the  means  of  conveyance":  Angell  on 
Carriers,  sec.  523.  On  a  conflict  of  evidence 
the  verdict  against  the  carrier  was  not  dis- 
turbed, in  Spearman  v.  California  St.  R.  R. 
Co.,  57  Cal.  432.  Liability  for  injury  to 
passenger:  See  43  Am.  Dec.  355-367,  note. 

Carrying  passenger  beyond  destina- 
tion, etc.— As  to  the  duty  of  the  carrier  of 
persons  to  use  care  in  stopping  its  train  at 
a  suitable  place  to  alight,  see  Franklin  v. 
Southern  California  Motor  Road  Co.,  85  Cal. 
63.  See  Benson  v.  Central  Pac.  R.  R.  Co., 
98  Cal.  45,  where  a  child  was  injured  by  a 
train  while  walking  back  to  a  station  past 
w^hich  she  had  been  carried  by  an  earlier 
train.    See  sec.  2201,  post,  and  note. 

Liability  as  affected  by  contract.— Ac- 
cording to  the  great  weight  of  authority  in 
America,  a  carrier  of  passengers  cannot  by 
any  contract,  whether  embodied  in  a  "stock 
pass,'*  "free  pass,"  or  otherwise,  exempt 
himself  from  the  result  of  his  negligence: 
See  sees.  2174,  2175,  and  note;  Railroad  Co. 
V.  Lockwood,  17  Wall.  357;  Jacobus  v.  St. 
Paul  &  C.  R.  R.  Co.,  20  Minn.  125;  18  Am. 
Rep.  360;  Ohio  &  M.  R.  W..Co.  v.  Nickles, 
71  Ind.  271;  Cleveland,  P.  &  A,  R.  Co.  v. 
Curran,  19  Ohio  St.  1;  2  Am.  Rep.  382; 
Pennsylvania  R.  Ck).  v.  Henderson,  51  Pa. 
St.  315;  Toledo  W.  &  W.  R.  Co.  v.  Beggs, 
85  111.  80;  28  Am.  Rep.  613;  Rose  v.  Des 
Moines  V.  R.  R.  Co.,  39  Iowa,  246;  RaU- 
way  Co.  V.  Stevens,  95  U.  S.  (555;  see,  also, 
Lawson    on    Contracts    of    Carriers,    278; 
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Buffalo  etc.  R.  O.  v.  (yHara,  S.  C.  Pa., 
Dec.  30,  1882.  See  notes  to  Cole  v.  (Good- 
win, 32  Am.  Dec.  498,  and  Ingalls  v.  Bills, 
43  Am.  Dec.  367,  discussing  this  question; 
82  Am.  Dec.  290-295,  note. 

Injury  from  colliaion.— When  both  par 
tics  are  negligent,  the  injured  passenger 
may  recover  from  either,  and  if  he  receiTes 
compensation  from  and  releases  one,  he  re- 
leases both:  Tompkins  v.  Clay  St  R.  R.,66 
Cal.  163. 

Willful  topt.— A  carrier  is  liable  for  the 
wrongful,  willful,  and  malicious  conduct  of 
its  servants,  if  within  the  scope  of  their  em- 
ployment as  well  as  for  their  negligence 
when  it  occasions  injury  to  a  passenger: 
McKinley  v.  Chicago  &  N.  W.  R.  R..  44 
Iowa,  314;  24  Am.  Rep.  748;  Basa  v.  CHiicago 
&  N.  W.  R.  R,.  42  Wis.  654;  24  Am.  Rep. 
437;  Atlantic  &  G.  W.  Ry.  Co.  v.  Dunn,  19 
Ohio  St.  162;  2  Am.  Rep.  382;  Bryant  v. 
Rich,  106  Mass.  180;  8  Am.  Rep.  311;  Penn- 
sylvania  R.  R.  Co.  v.  Vandiver,  42  Pa.  St 
365;  82  Am.  Dec.  520;  Croaker  v,  Chicago 
&  N^.  W.  R.  Co.,  36  Wis.  657;  17  Am.  Rep. 
504.    See  sees.  2338,  2339,  post,  and  note. 

Assaults,  liabllil^  for  assaults  by  wet- 
vants  or  fellow-passengers:  See  32  Am.  St 
Rep.  90-101,  note. 

Contributory  negligence  of  passenger. 
On  the  other  hand,  the  passenger  is  bound 
to  exercise  ordinary  care  and  diligence  to 
avoid  injury,  and  if  he  fails  so  to  do,  and 
thereby  directly  contributes  to  his    injury, 
he  cannot  recover:  Thompson    on    Carriers 
of  Passengers,  257;  Shearman  and  Redfield 
on  Negligence,  sec.  25  et  seq.;  2  Thompson 
on  Negligence,  1148;  Jefferson  R  R.  Co.  v. 
Hendricks,  20  Ind.  228;  Lopez  v.  Cent.  A. 
M.  Co.,  1  Ariz.  404;  see,  also,  note  to  Hart- 
field  V.  Roper,  34  Am.  Dec.  273.  where  the 
cases  are  collected.    As  to  what  particolar 
acts  haVie  been  held  to  be  and  to  constitute 
contributory  negligence,  see  Ingalls  v.  Bills, 
43  Am.  Dec,  note,  364,  and  Thompson  on 
Carriers  of  Passengers,*  257.    It  is  a  ques- 
tion for  the  jury:  Jamison  v.  San  Joae  etc. 
R.  R.  Co.,  55  Cal.  503,  and  infra.    It  ii  ce^ 
tainly  error  for  the  court  to  say  to  the  jury 
that  he  does  not  see  how  the  facts  alleged 
to    constitute   contributory  negligence  were 
not  what  an  ordinary  man  would  do:  An- 
drews V.  Runyon,  65  Cal.  629.    What  would 
be    contributory    negligence    in    one   case 
would  not  be  in  another;  e.  g.,  a  passen^r 
may  leap    from  a  vehicle  to  escape   from 
actual    or    reasonably    apprehended   peril: 
Jones  V.  Boyce,  1  Stark.  493;  Stokes  v.  Sal- 
tonstall,  13  Pet.  181;    S.  C,  Thompson  on 
Carriers  of  Passengers,  183;  Frink  v.  Potter, 
17  111.  406;  Eastman  v.  Sanborn,  3  Allen. 
596;  81  Am.  Dec.  672;  Ingalls  v.  Bills,  43 
Am.  Dec.  346.    A  passenger  who  while  look- 
ing for  his  baggage  falls  down  a  hatchway, 
left  negligently  open  without  a  light  near 
it,  is  nof,  at  least  on  demurrer,  guiltj  ot 
contributory   negligence:  Bowman  v.  Cali- 
fornia Steam  Nav.  Co.,  63  Cal.  181.   Nor  i* 
it  per  se  negligence  for  a  passenger  to  alight 
on  the  side  other  than  where  the  platform 
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U:  McQuilkin  v.  Central  Pac.  R.  R.,  64  Cal. 
463.  See  Holmes  v.  Southern  Pac.  R.  R. 
Co.,  97  Cal.  161,  where  a  person  while  wait- 
ing for  a  train  stepped  npon  the  track  and 
was  injured;  Carr  v.  Eel  River  R.  R.  Co., 
flS  Cal.  366;  Naple  v.  California  Southern 
R.  R.  Co.,  88  Cal.  86,  where  a  passenf^er 
was  injured  in  jumping  off  the  train  at  a 
place  not  a  station.  See  Franklin  y.  South- 
em  California  Motor  Road  Co.«  85  Cal.  63; 
€raven  t.  Central  Pac.  R.  R.,  72  Cal.  345; 
Morgan  v.  Southern  Pac.  R.  R.  Co.,  95  Cal. 
501 ;  Mitchell  v.  Southern  Pac.  R.  R.  Co.,  87 
<:al.  62;  Lynn  v.  Southern  Pac.  R.  R.,  103 
Cal.  7  (where  passenger  was  injured  while 
-on  platform).  A  passenger  may  ride  on 
platform  if  cars  are  full:  Id.;  Raub  T.  Los 
Angeles  T.  Ry.,  103  Cal.  473,  where  insuffi- 
cient time  to  alight.  See,  also,  Perry  v. 
Malarin,  107  Cal.  363;  Rowland  v.  Oakland 


Con.  St.  Ry.  Co.,  110  Cal.  513;  Redfield  ▼. 
Oakland  Con.  St.  Ry.,  110  Cal.  277.  See 
Sutter  V.  Omnibus  Cable  Co.,  107  Cal.  360; 
Cross  V.  California  St.  Ry.  Co.,  102  Cal.  313; 
Bailey  v.  Market  St.  Cable  Ry.  Co.,  110  Cal. 
320  (where  one  was  crossing  a  street  rail- 
way track  and  was  injured  by  a  car). 

Ck>ntributory  negligence  in  case  rf 
railroad  accidents,  instances  of:  See  38 
Am.  Rep.  637'-639,  note:  54  Am.  Rep.  272- 
274,  note.  Riding  on  front  platform  of 
street-car:  See  37  Am.  Rep.  710-713.  note. 
Leaping  from  railroad  car:  See  44  Am.  Rep. 
508,  609.  note. 

Oontributory  negligence  a  question  for 
the  Jury:  Hynes  v.  San  Francisco  etc.  R. 
R.  Co.,  65  Cal.  316;  Jamison  v.  San  Jose 
etc.  R.  R.,  55  Cal.  593. 

Killing  cMld  in  the  street:  See  Roller 
V.  Sutter  St.  R.  R.  Co.,  66  Cal.  230. 


1!187.  Fare,  when  payable. 

Sec.  2187.    A  common  carrier  may  demand  the  fare  of  passengers  either  at 
starting  or  at  any  subsequent  time. 


A  regulation  requiring  payment  of 
fare  on  entering  the  car  is  not  unreason- 
able: Nye  V.  Marysville  etc.  R.  R.  Co.,  97 
Cal.  461.  A  passenger  upon  a  street  rail- 
road need  not  tender  the  exact  fare«  but 


must  tender  a  reasonable  sum.  A  tender  of 
a  five  dollar  gold  piece  held  to  be  a  reason- 
able sum:  Barrett  y.  Market  St.  Ry.  Co., 
81  Cal.  296;  15  Am.  St.  Rep.  61. 


2188.  Ejection  of  passengers. 

Sec.  2188.    A  passenger  who  refuses  to  pay  his  fare,  or  to  confonn  to  any 

lawful  regulation  of  the  carrier,  may  be  ejected  from  the  vehicle  by  the  carrier. 

But  this  must  be  done  with  as  little  violence  as  possible,  and  at  any  usual  stopping 

place,  or  near  some  dwelling-house. 

ing  fare  passenger  must  be  allowed  to  ride, 
and  the  company  is  liable  in  an  action  on 
the  contract  or  on  an  action  in  tort.  The 
company  is  liable  for  the  proximate  results 
of  ejectment  of  passenger:  Sloane  v.  South- 
ern California  Ry.  Co..  Ill  Cal.  668.  Dam- 
age held  excessive:  Sloane  v.  Southern  Cali- 
fornia Ry.  Co.,  Ill  Cal.  668.  See,  also,  Cox 
V.  Los  Angeles  T.  R.  R.  Co.,  109  Cal.  100. 

Usual  stopping  place.~It  has  been  held 
that  a  water-tank,  though  a  ''usual  stopping 
place,**  was  not  such  a  place  as  contem- 
plated by  such  a  statutory  provision,  which 
place  must  be  a  Regular  station:  Chi- 
cago &  R.  Co.  V.  Flagg,  43  111.  364.  See, 
also,  Wright  v.  California  Cent.  Ry.  Co.,  78 
Cal.  360. 

Trespassers  not  witMn  section.— Per- 
sons boarding  a  train  with  no  intention  of 
paying  their  fare  cannot  claim  the  benefits 
of  such  a  statute.  They  may  be  expelled 
at  any  place  where  such  expulsion  would 
not  result  in  wanton  injury:  Thompson  on 
Carriers  of  Passengers,  377.  See  People  v. 
Denby,  108  Cal.  64.  See  infra,  last  para- 
graph of  this  note. 

Expulsion  from  a  vessel.— After  the  ves- 
sel has  put  to  sea  it  is  too  late  to  take  ex- 
ceptions to  the  character  of  a  passenger  or 
his  peculiar  position,  provided  he  violated 


Refusal  to  show  ticket  or  pay  fare: 
See  note  to  Commonwealth  v.  Power,  41  Am. 
Bee.  476;  and  fiee  ante,  sec.  487.  If  a  pas- 
senger refuses  to  pay  fare  he  may  be  ejected, 
but  no  unnecessary  force  must  be  used:  Nye 
V.  Marysville  etc.  Ry.  Co.,  97  Cal.  461.  If  a 
passenger  tenders  a  reasonable  amount  in 
payment  of  his  fare  he  cannot  be  ejected: 
Barrett  v.  Market  St.  Ry.  Co.,  81  Cal.  296; 
15  Am.  St.  Rep.  61.  A  passmger  cannot  be 
ejected  for  refusing  to  pay  his  fare  a  sec- 
ond time  after  once  paying  it:  Gorman  v. 
Southern  Pac.  Co.,  97  Cal.  1.  It  is  no  de- 
fense in  such  an  action  that  the  conductor 
in  expelling  the  passenger  honestly  believed 
he  had  not  paid  his  fare:  Gorman  v.  South- 
em  Pac.  Co.,  97  Cal.  1.  See  Wright  v.  Cali- 
fornia Cent.  Ry.,  78  Cal.  360,  where  a 
pa8<«enger  was  ordered  out  of  a  chair-car 
because  of  his  refusal  to  pay  extra  rates; 
Cox  V.  Los  Angeles  T.  Ry.  Co.,  109  Cal. 
100,  where  a  conductor  threatened  to  put 
•off  two  young  children  for  not  paying  fare, 
and  their  older  sister  got  off  with  them; 
held  the  act  of  the  latter  was  a  voluntary 
act.  That  mental  suffering  and  injury  to 
fedings  are  elements  to  be  considered  in 
fixing  damages  for  wrongful  ejectment  of 
passenger  from  train,  see  Sloane  v.  Southern 
K^alifornia  Ry.  Co.,  Ill  Cal.  008.    After  pay- 
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no  inflexible  rule  of  the  boat  in  getting  on 
board,  unless  he  misbehayes  during  the  voy- 
age: Pearson  y.  Duane,  4  Wall,  605;  Coppin 
y.  Braithwaite.  8  Jnr.  875. 

Force.— Even  in  the  case  of  a  trespasser, 
the  use  of  excessive  and  unnecessary  force 
is  unjustiliable,  and  the  fact  that  the  plain- 
tiff was  a  trespasser  on  the  cars  is  not  a 
defense.  And  in  the  California  case,  merely 
the  demonstration  of  force,  without  its 
actual  exercise,  sufficient  to  impress  the 
plaintiff,  a  trespasser,  with  the  belief  that 
it  would  be  employed,  and  thereby  compel- 
ling him  to  jump  from  the  car  while  in  mo- 
tion, is  a  state  of  facts  to  be  left  to  the 
jury  to  say  whether,  under  all  the  circum- 
stances, the  conduct  of  the  conductor  did 
not  amount  to  compulsion:  Kline  y.  Central 
Pac.  R.  R.  Co.,  37  Cal.  400;  ©9  Am..  Dec. 
282;  S.  C,  39  Cal.  587.  The  facts  here  ox- 
hibited  are  almost  identical  with  those  of 
Rounds  y.  D^aware  etc.  R.  Co.,  64  N.  Y. 
129;  21  Am.  Rep.  597.    See,  also,  Healy  y. 


City  Passenger  R.  Co.,  28  Ohio  St.  23;  Penn- 
sylyania  R.  Co.  y.  Vandiver,  42  Pa.  St.  865; 
82  Am.  Dec.  520;  Holmes  y.  Wakefield.  12 
Allen,  680;  90  Am.  Dec.  171;  State  y.  Ross, 
26  N.  J.  L.  226;  Northwestern  R.  Co.  ?. 
Hack.  66  111.  238. 

A  passenger  expelled  from  a  car  is  not  re- 
quired to  use  the  utmost  care  and  caution 
to  avoid  injury;  it  is  sufficient  if  he  uses 
such  prudent  care  as  is  reasonable  under  the 
circumstances.  Whether  it  is  prudent  for  a 
passenger,  after  his  expulsion  from  a  car. 
during  which  he  received  an  injury,  to 
walk  to  'place  other  than  the  nearest  dwell- 
ing-house, is  a  question  for  the  jury;  he  is 
not  obliged  to  do  so  under  section  487,  anto: 
Bland  v.  Southern  Pac.  R.  R.  Co.,  65  CaL 
626. 

Expulsion  of  passenger,  power  of, 
when,  where,  and  how  may  be  exercised: 
See  68  Am.  Dec.  570-573,  note. 

Ejecting  passenger  for  not  paying 
fare:  Sec.  487,  and  note. 


2*189.  Passenger  who  has  not  paid  fare. 

Sec.  2189.  A  passenger  upon  a  railroad  train  who  has  not  paid  his  fare  before 
entering  the  train^  if  he  has  been  ailorded  an  opportunity  to  do  so^  must,  upon 
demand,  pay  ten  per  cent  in  addition  to  the  regular  rate. 


"This  is  a  limitation  to  the  exorbitant 
and  disproportionate  percentage  aometimea 
exacted,  and  wiU  afford  aome  protection. 
The  provision  for  this  atate  is  new.  'Com- 
pany may  demand  higher  fares  if  paid  in 
cars';  bnt  this  limits  the  amount:  Redfield 
on  Carriers,  etc.,  sec.  483";  Commissioners' 
note. 

Expelling  for  not  paying  the  ten  per 
cent.— Where  the  ticket  rate  ia  tendered 
and  the  passenger  refuses  to  pay  the  excess 
demanded,  his  money  must  be  returned  be- 
fore he  is  ejected,  or  the  company  will  be 
liable  for  the  ejection:  Bland  v.  Southern 
Pac.  R.  R.  Co.,  55  Cal.  570;  36  Am.  Rep. 
50. 

Fare  paid  from  what  station.— A  rule 
requiring  a  passenger  not  provided  with  a 
ticket,  or  failing  ■  to  show  it,  to  pay  fare 
from  the  station  from  which  the  train  origi- 
nally started,  without  reference  to  the  dis- 
tance   which    the    passenger    has    actually 


traveled,  ia  unequal,  unreasonable,  and  void: 
Saunders  t.  Southeastern  R.  Co.,  L.  R.  2 
Q.  B.  Div.  456;  London  etc.  By.  Co.y.  Wat- 
son, L.  R.  3  C.  P.  Div.  429. 

Opportunity  to  purchase.— The  better 
doctrine  is  that  the  company  must,  in  o^ 
der  to  charge  train  rates,  afford  the  passen- 
ger an  opportunity  to  purchaae  a  ticket,  by 
keeping  the  ticket  office  open  a  reaaonable 
time  before  the  departure  of  the  traio«: 
Chicago  etc.  R.  Co.  t.  Parke.  18  Bl.  460; 
68  Am.  Dec.  562;  Illinoia  etc.  R.  Oo^  ▼. 
Cunningham,  67  111.  316;  JeffersouYille  R. 
Co.  y.  Rogers,  38  Ind.  116;  10  Am.  Rep. 
103;  State  v.  Chovin,  7  Iowa,  204;  Da 
Laurana  y.  First  Diy.  etc.  R.  Co.«  15  Minn. 
49;  2  Am.  Rep.  102;  and  see,  also,  Thomp- 
son on  Carriers  of  Passengers,  341,  and 
Commonwealth  y.  Power,  41  Am.  Dec.  483. 

Ejecting  passenger  for  nonpayment  of 
fare:  Sec.  487. 


2190.  Fare  not  payable  after  ejection. 

Sec.  2190.    After  having  ejected  a  passenger,  a  carrier  has  no  right  to  require 
the  payment  of  any  part  of  his  fare. 


Retaining  a  part.— It  haa  been  held  that 
where  the  pasaenger  tendera  a  certain  aum, 
which  the  conductor  claima  ia  not  aufficicnt, 
the  conductor  may  retain  it  to  coyer  the  dis- 
tance already  trayeled  and  still  eject  the 


passenger,  although  he  tendera  the  fall  fare 
after  the  train  ia  stopped:  Hoflfbaaer  t. 
Delhi  etc.  It  R.  Co.,  52  Iowa,  342;  35  Am. 
Rep.  278. 


2191.  Carrier^B  lien. 

See.  2191.  A  common  carrier  has  a  lien  upon  the  luggage  of  a  passenger 
for  the  payment  of  such  fare  as  he  is  entitled  to  from  him.  This  lien  ifi  re- 
lated by  the  title  on  liens. 
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Iden  on  Inggrage.— A  carrier  may  retain 
the  luggAge  of  a  passenger  either  to  secure 
the  payment  of  fare  or  of  charges  for  ex- 
tra luggage:  Wolf  y.  SummerR.  2  Camp. 
631;  Nordemeyer  ▼.  Loescher,  1  Hilt.  499; 


Southwest  R.  R.  Co.  t.  Bentley,  51  Ga.  311. 
See  general  principle   stated  in   regard   to 
lien  for  work  and  labor  performed  about 
personalty,  post,  sec.  3051. 
Lien  for  freight:  Sec.  2144. 


ABTICLE  III. 

COMMON   CARRIERS  OP   PROPERTY. 

Sec  2194.  Liability  of  inland  carriers  for  loss. 

Sec.  2195.  When  exemptions  do  not  apply. 

Sec.  2196.  Liability  for  delay. 

Sec.  2197.  Liability  of  marine  carriers. 

Sec.  219&  Same. 

Sec  2199.  Perils  of  sea,  what. 

Sec.  2200.  Consignor  of  yaluables  to  declare  their  nature. 

Sec.  2201.  Delivery  of  freight  beyond  usujil  route. 

Sec.  2202.  Proof  to  be  given  in  case  of  loss. 

Sec.  2203.  Carrier's  services,  other  than  carriage  and  delivery. 

Sec.  2204.  Sale  of  perishable  property  for  freight. 

2194.  Liability  of  inland  carriers  for  lots. 

Sec.  2194.  Unless  the  consignor  accompanies  the  freight  and  retains  ezclu- 
slTe  control  thereof^  an  inland  common  carrier  of  property  is  liable,  from  the 
time  that  he  accepts  until  he  relieves  himself  from  liability  pursuant  to  sections 
twenty-one  hundred  and  eighteen  to  twenty-one  hundred  and  twenty-two,  for 
the  loss  or  injury  thereof  from  any  cause  whatever,  except: 

1.  An  inherent  defect,  vice,  or  weakness,  or  a  spontaneous  action,  of  the 
property  itself; 

2.  The  act  of  a  public  enemy  of  the  United  States,  or  of  this  state; 

3.  The  act  of  the  law;  or, 

■ 

4.  Any  irresistible  superhuman  cause. 

Inland  carrier  defined:  See  ante,  sec. 
2087. 

Iiiability  aa  warehonaeman:  See  ante, 
sec.  2120. 

Conaignor  aceompanying.—If  the  owner 
of  cattle  goes  with  them  on  a  railway,  un- 
der an  agreement  with  the  railway  com- 
pany to  giye  certain  attention  to  the  cattle, 
the  company  will  not  be  liable  for  losses 
occasioned  by  his  inattention  to  the  duties 
undertaken  by  him:  South  Alabama  etc. 
R.  Co.  V.  Henlein,  52  Ala.  606;  23  Am.  Rap, 
578;  Tower  v.  Utica  etc.  R.  Co.,  7  Hill,  47; 
42  Am.  Dec.  86;  Gleason  t.  Goodrich  Transp. 
Co.,  32  Wis.  85;  14  Am.  Rep.  716;  Roderick 
T.  Railroad  Co..  7  W.  Va.  54;  Illinois  Cent. 
R.  Co.  V.  Hall,  58  111.  409.  Another  com- 
mon instance  is  where  a  passenger  retains 
the  custody  of  his  baggage:  See  note,  sec. 
2182,  ante. 

Commencement  of  liability. — As  soon  as 
an  actual  delivery  to  the  carrier,  his  ser- 
Tants,  or  some  one  authorized  to  act  for  him, 
is  complete,  the  liability  commences:  Story 
on  Bailments,  sec.  532. 

Damagro  to  goods,  duties  respecting:  See 
13  Am.  Dec.  472,  473,  note. 


Termination  of  liability:  See  sees.  2118- 
2122,  ante,  and  notes. 

Exceptions  to  liability  as  insurers.— 
Subd.  1.  Inherent  defects.— This  rule  in- 
cludes decay  of  fruits,  the  diminution,  leak- 
age, or  evaporation  of  liquids,  and  the 
spontaneous  combustion  of  goods.  In  all 
these  cases  where  the  negligence  of  the 
carrier  does  not  co-operate  in  the  loss,  hp 
will  be  excused:  Lawson  on  Contracts  of 
Carriers,  15;  Story  on  Bailments,  492a;  3 
Kent's  Commentaries,  299-301;  Hastings  v. 
Pepper,  11  Pick.  41;  AngeU  on  Carriers, 
sec.  211.  The  carrier  ,is  liable  for  the  proper 
storage,  and  must  follow  directions  in  that 
respect:  Angell  on  Carriers,  sec.  212.  Live 
animals  are  also  included  in  this  exception 
to  whatever  extent  they  injure  themselves 
or  one  another  impelled  by  their  inherent 
vices  and  propensities:  Angell  on  Carriers, 
sec.  214.  In  this  case,  as  before,  no  negli- 
gence of  the  carrier  must  intervene:  Michi- 
gan R.  Co.  V.  McDonough,  21  Mich.  165;  4 
Am.  Rep.  466;  Kansas  Pac.  R  Co.  v.  Rey- 
nolds, 8  Kan.  623:  Clarke  v.  Rochester  etc. 
R.  Co..  14  N.  y.  670;  57  Am.  Dec.  205;  Ohio 
etc.  R  Co.  V.  Dunbar,  20  HI.  623;  71  Am. 
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Dec.  291;  Evans  y.  Fitchburg  R.  Co.,  Ill 
Mass.  141;  Harris  v.  Northern  ^tc.  R.  Co., 
20  N.  Y.  232;  East  Tennessee  etc.  R.  t.  Whit- 
tle, 27  Ga.  535;  73  Am.  Dec.  741;  Welsh  v. 
Pittsburg  etc.  R.  Co.,  10  Ohio  St.  65;  75  Am. 
Dec.  490;  Lawson  on  Contracts  of  Carriers, 
16. 

Selling^  perishable  artides:  See  infra, 
sec.  2204. 

Stibd.  2.  Public  enemy  is  one  with 
whom  the  nation  or  state,  is  at  open  war, 
and  pirates  on  the  high  seas  who  are  uni- 
rersally  treated  as  the  enemies  of  all  man- 
kind: Story  on  Bailments,  sees.  512,  526; 
Angell  on  Carriers^  aec.  200;  3  Kent's  Com- 
mentaries, 216,  299;  Pickering  v.  Barclay, 
2  Rolle's  Abridgment,  248.  But  a  loss  by 
thieyes  or  robbers:  Coggs  v.  Bernard,  25 
Ld.  Raym.  909:  Angell  on  Carriers,  sec. 
200;  Boon  t.  The  Belfast,  40  Ala.  184;  88 
Am.  Dec.  761;  Hall  v.  Cheney.  36  N.  H. 
26;  6r  by  embezzlement:  Lawson  on  Con- 
tracts of  Carriers,  15;  or  by  rioters  or  in- 
surgents: Coggs  y.  Bernard,  25  Ld.  Raym. 
909;  Forward  y.  Pittard,  1  Term  Rep.  27; 
Story  on  Bailments,  sec.  526;  unless  such  in- 
surrection assumes  the  magnitude  of  an  in- 
ternational war,  as  in  the  case  of  the  late 
Ciyil  War  in  this  country:  Hubbard  y.  Har- 
den Express  Co.,  10  R.  I.  251;  Smith  y. 
Brazelton,  1  Heisk.  414;  Lewis  y.  Ludwick, 
6  Colo.  386. 

Subd.  3.  Act  of  law.— When  goods  are 
attached  in  the  hands  of  the  carrier,  he 
cannot  giye  them  up  to  the  consignee  while 
the  attachment  is  pending:  Stiles  y.  Dayis, 
1  Black,  101;  or  when  they  are  taken  out  of 
his  possession  by  any  legal  process:  Stiles 
y.  Davis,  1  Black,  101;  Van  Winkle  y. 
United  States  Mail  Co..  37  Barb.  122;  Bur- 
ton y.  Wilkinson,  IS  Vt.  186;  46  Am.  Dec. 
145. 

But  when  such  seizure  is  made,  the  carrier 
must  immediately  notify  the  consignor  of 
that  fact,  and  must  assure  himself  that  the 
proceedings  arc  regular;  but  he  is  not  bound 
to  assert  the  title  of  the  bailor  or  to  follow 
the  goods:  Ohio  etc.  R.  Co.  y.  Yohe,  51  Vt. 
181;  Bliven  y.  Hudson  River  R.  Co.,  35 
Barb.  188;  Bliven  y.  Hudson  River  R.  Co., 
36  N.  Y.  403;  Scran  ton  y.  Farmers*  Bank, 
24  N.  Y.  424. 

Subd.  4.  Any  irresistible  superhuman 
cause,  or  as  it  is  usually  termed  in  the 
books,   "act  of  God." 

Distinguished  from  inevitable  acci- 
dent, which  does  not  excuse  carrier  if  such 
accident  is  of  human  origin:  Trent  etc.  Nav. 
Co.  v.  Wood,   4   Doug.    290;    McArthur    v. 


Sears,  21  Wend.  198;  Hays  y.  Kennedy,  41 
Pa.  St.  378;  80  Am.  Dec.  627;  Merritt  v. 
Earle,  31  Barb.  38;  29  N.  Y.  115;  McHenry 
v.  Railroad  Co.,  4  Harr.  (Del.)  448.  A  ca^ 
rier  is  liable  in  case  of  fire,  which  althoagh 
in  no  way  attributable  to  his  own  negli- 
gence, yet  he  cannot  prove  to  have  been 
originated  by  an  act  of  God,  i.  e.,  lightning: 
Forward  y.  Pittard,  1  Term  Rep.  27;  Lake- 
man  y.  Grinnell,  5  Bosw.  625;  Moore  t. 
Michigan  Cent.  R.  R.  Co.,  3  Mich.  23;  Angle 
y.  Mississippi  etc.  R.  Co.,  18  Iowa.  555; 
Porter  y.  Chicago  etc.  R.  Co.,  20  III:  407; 
71  Am.  Dec.  286;  Cox  v.  Peterson,  30  Ala. 
608;  68  Am.  Dec.  145.  This  liability  is 
limited  in  case  of  vessels  by  the  United 
States  Revised  Statutes,  section  4282:  See, 
also,  Patton  y.  Magrath,  31  Am.  Dec.  532, 
and  note. 

Act  of  Ood,  definition  of:  See  18  Am. 
Rep.  618-621,  note. 

Loss  of  goods  by  act  of  God:  See  11 
Am.  St.  Rep.  362-366,  note. 

Proximate  cause.— To  relieve  a  carrier 
from  responsibility  on  the  ground  that  the 
loss  was  caused  by  an  act  of  God,  it  mnst 
appear  that  such  act  was  the  immediate 
and  proximate  cause  of  the  injury:  Sprowl 
v.  Kellar,  4  Stew.  &  P.  382;  New  Brans- 
wick  etc.  Co.  y.  Tiers,  24  N.  J.  L.  f55)7;  r»t 
Am.  Dec.  394;  Michaels  y.  New  York  Cent 
R.  Co.,  39  N.  Y.  564;  Railroad  Co.  t. 
Reeves,  10  Wall.  176;  Merritt  y.  Earle,  31 
Barb.  38;  Lawson  on  Contracts  of  Carrien, 
10. 

Bemote  negligence.— Antecedent  negli- 
gence, misfeasance,  or  malfeasance,  oper- 
ating as  a  remote  cause  of  the  loss,  will  not 
preclude  the  carrier  from  exemption  from 
liability  for  such  loss  if  it  occurs  proximately 
from  the  act  of  God;  but  any  contribotory, 
concurrent,  or  immediate  default  or  negli- 
gence will:  16  Cent.  L.  J.  183;  set*,  also, 
Lawson  on  Contracts  of  Carriers,  11,  12. 

Preservation  of  damaged  goods.— It  is 
the  duty  of  the  carrier  to  preserve  the  goods 
damaged  by  the  act  of  God,  at  least  such 
portion  of  them  as  retain  commercial  value: 
Craig  y.  Childress,  Peck,  270;  14  Am.  l)et. 
751;  Day  v.  Ridley.  16  Vt.  48;  42  Ana.  Deo. 
489;  Railroad  v.  Reeves.  10  Wall.  176;  Nash- 
ville R.  Co.  y.  David,  6  Heisk.  261;  19  Am. 
Rep.  594;  Chouteaux  y.  Leech,  10  Pa.  St 
224;  The  Maggie  Hammond,  9  Wail.  435. 
At  all  events,  the  carrier  will  be  liable  for 
the  proportion  of  damage  resulting  from  hia 
own  lack  of  care:  Faulkner  v.  Wright,  Rice, 
107. 


2195.  When  exemptions  do  not  apply. 

Sec.  2195.    A  common  carrier  is  liable,  even  in  the  cases  excepted  by  the  last 

section,  if  his  want  of  ordinary  care  exposes  the  property  to  the  cause  of  the 

loss.     [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July 

1,  1901.] 

See  notes  to  sec.  2104,  ante. 
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2196.  Liability  for  delay. 

Sec.  2196.  A  eominon  carrier  is  liable  for  delay  only  when  it  is  caused  by 
his  want  of  ordinary  care  and  diligence.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  251;  took  efiEect  July  1, 1874.] 


See  notes  to  sec.  2194,  ante,  paragraph 
"'Remote  Negligence/'  and  sec.  2172,  ante; 
Lawaon  on  Contracts  of  Carriers,  sec.  187. 

Delay,  carrier's  liability  for  deteriora- 
tion  from:  See  31  Am.  Rep.  567-570,  note; 
11  Am.  St.  Rep.  360-365,  note. 

Influx  of  business.— If  a  railroad  is  well 
equipped,  and  a  delay  is  occasioned  by  an 
iinusnal  influx  of  business,  beyond  the  im- 
mediate capacity  of  the  road,  and  goods  are 
transported  as  expeditiously  as  possible  in 
the  then  condition  of  the  road  and  the  busi- 
ness, the  railroad  is  not  liable  for  a  delay: 
Wilbert  v.  New  York  R.,  19  Barb.  36; 
Oalena  R  t.  Rae,  18  111.  488;  68  Am.  Dec. 
^74;  Thayer  y.  Bur  chard,  99  Mass.  508;  see, 
also.  Conger  t.  Hudson  River  R.,  6  Duer, 
375,  and  Helliwell  t.  Grand  Trunk  R.  of 
C,  10  Biss.  170,  where  it  was  held  to  be 
the  duty  of  the  carrier  to  inform  the  shipper 
of  such  a  condition  of  affairs,  if  he  knew 
t>r  could  reasonably  have  known  it. 

Weather.— And  the  carrier  is  not  bound 
to  use  extraordinary  exertions  or  extra  ex- 
pense to  surmount   obstacles  caused  by  the 


weather  solely:  Empire  Trans.  Co.  t.  Wal- 
lace, 68  Pa.  St.  302;  8  Am.  Rep.  178;  Palmer 
V.  Atchison  etc.  R.  R.  Co..  101  Cal.  187. 
Nor  is  he  liable  for  delay  caused  solely  by 
the  recklessness  or  carelessness  of  another 
party:  Conger  y.  Hudson  River  R.  Co.,  6 
Duer,  375;  Livingston  v.  New  York  etc. 
R.  Co..  5  Hun,  562. 

Strikers.— A  common  carrier  is  excused 
for  delay  in  the  carriage  of  goods  where  the 
delay  is  caused  solely  by  armed  violence 
of  strikers,  who  were  employees  recently 
discharged  from  the  carrier's  employment: 
Pittsburgh  etc.  R.  R.  Co.  y.  Hazen.  84  111. 
38;  25  Am.  Rep.  422;  Pittsburgh  etc.  R.  W. 
Co.  v.  Hollowell.  65  Ind.  188;  32  Am.  Rep. 
63.  See,  on  the  other  hand,  People  v.  New 
York  Cent.  R.  R.  Co.,  27  Alb.  L.  J.  165. 

Negligence.— Carrier  held  liable  where  en- 
gineers refused  to  work:  Blackstock  v.  New 
York  R.,  1  Bosw.  77;  ^  N.  Y.  48;  75  Am. 
Dec.  372;  see,  also,  Peck  v.  Weeks,  34  Conn. 
145;  Angell  on  Carriers,  sees.  283,  291;  and 
see  Read  v.  St.  Louis  etc.  R.  Co.,  60  Mo.  199. 


2197.  liability  of  marine  carriers. 

Sec.  2197.    A  marine  carrier  is  liable  in  like  manner  as  an  inland  carrier^ 
•except  for  loss  or  injury  caused  by  the  perils  of  the  sea  or  fire. 

2198.  Same. 

Sec.  2198.     The  liability  of  a  common  carrier  by  sea  is  further  regulated  by 

acts  of  Congress. 

8ee,  also.  sec.  20SS.  General  average:  See  sec.  2148  et  seq. 

See  9  U.  S.  Stats.  635;  Rev.  Stats.,  sec 
4282  et  seq. 

S199.  Perils  of  sea,  what. 

Sec.  2199.    Perils  of  the  sea  are  from: 

1.  Storms  and  waves; 

2.  Eocks,  shoals,  and  rapids; 

3.  Other  obstacles,  though  of  human  origin; 

4.  Changes  of  climate; 

5.  The  confinement  necessary  at  sea; 

6.  Animals  peculiar  to  the  sea;  and, 

7.  All  other  dangers  peculiar  to  the  sea. 

wind  and  weather,  the  state  of  the  ocean, 
and  its  rocks  and  shores':  Parsons  on  Mer- 
cantile Law,  443":  Commissioners'  note. 
See,     also,     excellent    interpretations    of 


Perils  of  the  sea.— "AngeU  on  Carriers, 
«ecs.  166,  226,  and  the  case  of  Amer  t. 
Astor,  6  Cow.  266,  particularly  referred  to 
in  section  170.  The  whole  question  dis- 
<cus6ed  in  sections  named,  supra.  In  its  con- 
nection with  marine  insurance,  this  question 
is  discussed  in  2  Parsons  on  Maritime  Law, 
219  et  seq.  *By  this  phrase  "perils  of  the 
sea"  is  meant  all  the  perils  incident  to  navi- 
gation, and  especially  those  arising  from  the 
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••perils  of  the  sea"  and  synonymous  terms, 
with  voluminous  citations  in  Lawson  on 
Contracts  of  Carriers,  229  et  seq.,  and  ex- 
tensive note  to  Van  Horn  y.  Taylor,  41  Am* 
Dec.  281. 


§§  2200-2203  Civil  Codb.  [Div.  Ill,  Part  IV, 

2200.  Conugnor  of  valoables  to  declare  their  value. 

Sec.  2200.  A  common  carrier  of  gold,  silver,  platina,  or  precious  stones,  or 
of  imitations  thereof,  in  a  manufactured  or  unmanufactured  state;  of  time- 
pieces of  any  description;  of  negotiable  paper  or  other  valuable  writings;  of 
pictures,  glass,  or  china  ware;  of  statuary,  silk,  or  laces;  or  of  plated  ware  of 
any  kind,  is  not  liable  for  more  than  fifty  dollars  upon  the  loss  or  injury  of  any 
one  package  of  such  articlee,  unless  he  has  notice,  upon  his  receipt  thereof,  by 
mark  upon  the  package  or  otherwise,  of  the  nature  of  the  freight;  nor  is  such 
carrier  liable  upon  any  package  carried  for  more  than  the  value  of  the  articles 
named  in  the  receipt  or  the  bill  of  lading.  [Amendment,  approved  March  30, 
1874;  Amendments  187^-74,  251;  took  eflEect  July  1,  1874.] 

2201.  Delivery  of  freight  beyond  usual  route. 

Sec.  2201.  If  a  common  carrier  accepts  freight  for  a  place  beyond  his  usual 
route,  he  must,  unless  he  stipulates  otherwise,  deliver  it  at  the  end  of  his  route 
in  that  direction  to  some  other  competent  carrier  carrying  to  the  place  of 
address,  or  connected  with  those  who  thus  carry,  and  his  liability  ceases  upon 
making  such  delivery. 

Delivery  to  connSctlng  carrier.— It    is  American  decimons  have  concarred  in  0Te^ 

weU  settled  that  the  contract  of  a  corpora-  roling  the  Engliah  doctrine  of  holding  tht 

tion  to  carry  beyond    its   own    line  is  not  company  who  receives  and  books  the  goodi 

ultra  vires.    Under  snch  contract,  all  con-  liable  to  the  end  of  the  route.   The  Americta 

necting    carriers    become    his    agents,    for  cases  are  coUected  in  Lawson  on  Contracts 

whose  negligences  and    defaults   he   is  re-  of  Carriers,    S56.    See    Pereira    v.  Centnl 

sponsible:  Redfield    on    Carriers,    sees.  190-  Pac.  R.  R.,  66  Cal.  92,  where  a  carrier  con- 

197;  Brice  on  Ultra  Vires,  Green's  ed.,  app.  tracting  to  carry  goods  beyond  the  temunni 

S,  p.  673;  Wheeler    v.  San   Francisco    etc.  of  his  line  was  held  liable  for  a  loss  occor- 

R.  R.  Co.,  81  Cal.  46;  89  Am.  Dec.  147.  ring  on  a  connecting  Une. 

In  the  absence  of  this  section  the  receipt  of  Liability  for  goodg  received  to  point 

freight    for   the  whole   distance   would  be  beyond  own  line:  See  2   Am.   Bep.  141, 

prima  facie  evidence  of  a  through  contract:  note;  12  Am.  Rep.  40,  note;  86  Am.  R«p. 

Lawson  on  ContracU  of  Carriers,  861.    But  761,  note;  72  Am.  Dec.  280-247,  note, 

see  Palmer  v.  Atchison  etc.  R.  R.  Co.«  101  Liability-  of  connectinsr  lines:  See  29 

Cal.  187;  Cavallaro  v.  Texas  etc.  R.  R.  Co.,  Am.  Rep.  166-169,  note;  86  Am.  Bep.  706- 

110  Cal.  848;  52  Am.  St.  Rep.  94;  and  see  711,  note, 

infra.  Limiting  liability.—Mere  delivery  of  a 

For  cases  on  liability  of  carrier  for  persona  receipt  does  not  make  its  terms  condaave 

upon  a  connecting^ 'carrier,  see  note  to  sec.  upon    the    shipper:  Pereira  v.  Central  Pac. 

2186,  ante.    A  railroad  company  may,  by  P^  R.,  66  Cal.  92. 

special   contract,  assume   responsibility   for  Delivery  to  competent  connecting  car- 

a  shipment  while  on  a  connecting  line:  See  rier  relieves  from  liability:  Dresbadi  v.  Cali- 

such  a  contract  interpreted  in  Colfax  Fruit  fornia  Pac.  R.  R.  Co.,  67  Cal.  462. 

Co.  V.  Southern  Pac.  Co.,  118  Cal.  648.  Delivery  in  general:  See    sees.    211S, 

American  rule.— The   great   majority  of  2119. 

£202.  Proof  to  be  g^ven  in  ease  of  loss. 

Sec.  2202.  If  freight  addressed  to  a  place  beyond  the  nsnal  route  of  the  com- 
mon carrier  who  first  received  it  is  lost  or  injured^  he  must^  within  a  reasonable 
time  after  demand^  give  satisfactory  proof  to  the  consignor  that  the  loss  or 
injury  did  not  occur  while  it  was  in  his  charge^  or  he  will  be  himself  liable 
therefor. 

"This  section  is  intended  to   save   the      another  is  liable,  the  fair  presumption  being 
consignor  from  the  risk  of  mistaken  actions,      against  him*':  Commissioners'  note. 
by  compelling  the  carrier  to  give  proof  that 

8203.  Carrier's  services,  other  than  carriage  and  delivery. 

Sec.  2203.    In  respect  to  any  service  rendered  by  a  common  carrier  about 
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freight,  other  than  its  carriage  and  delivery,  his  rights  and  obligations  are  de« 

fined  by  the  titles  on  deposit  and  seryice. 

Deposit:  See  ante,  sec.  1813  et  seq.  Cal.  268;  Schmidt  t.  Blood,  9  Wend.  268;  24 

Service:  See  ante,  sec.  1985  et  seq.  Am.  Dec  143,  note  146;  and  see  ante,  sec. 

Warehouseman,  liability    of   carrier   as:  2120. 
Jackson  y.  Sacramento  Valley  R.  R.  Co.,  23 

2204.  Sale  of  perishable  property  for  freightage. 

Sec.  2204.  If,  from  any  cause  other  than  want  of  ordinary  care  and  diligence 
on  his  part,  a  common  carrier  is  unable  to  deliver  perishable  pi'operty  trans- 
ported by  him,  and  collect  his  charges  thereon,  he  may  cause  the  property  to 
be  sold  in  open  market,  to  satisfy  his  lien  for  freightage.  [New  section,  ap- 
proved March  30,  1874;  Amendments  1873-74,  251;  took  effect  July  1,  1874.] 

At  common  law.— A  carrier  has  no  right  ett,  20  Wend.  267;  32  Am.  Dec.  541.    And 

at  common  law  to  sell  goods  to  enforce  his  if  he  retain  the    goods    he    cannot    charge 

lien:  Briggs  v.  Boston  R.,  6  Allen,  246;  83  storage:  Somes  v.  British    Empire   Shipping 

Am.  Dec.  626;  SUples  v.  Bradley,  23  Conn.  Co.,  8  H.  L.  Cas.  338. 

167;  60  Am.  Dec.  630;  Hunt  v.  Haskell,  24  Overcharging:  for  fare  or  freightage  a 

Me.  339;  41  Am.  Dec.  387;  Saltus  y.  Ever-  misdemeanor:  Pen.  Code,  sec.  525. 


ARTICLE  IV. 

COMMON  CARBIBRS  OF  MBSSAGBS. 

Sec.  2207.    Order  of  transmission  of  telegraphic  messagee. 

Sec.  2208.    Order  in  other  cases. 

Sec.  2209.    Damages  when  message  is  refused  or  postponed. 

2207.  Order  of  tranimission  of  telegraphic  messages. 

Sec.  2207.  A  carrier  of  messages  by  telegraph  or  telephone  must,  if  it  is  prac- 
ticable, transmit  every  such  message  immediately  upon  its  receipt.  But  if  this 
is  not  practicable,  and  several  messages  accumulate  upon  his  hands,  he  must 
transmit  them  in  the  following  order: 

1.  Messages  from  public  agents  of  the  United  States  or  of  this  state,  on  public 
business; 

2.  Messages  giving  information  relating  to  the  sickness  .or  death  of  any  per- 
son; 

3.  Messages  intended  in  good  faith  for  immediate  publication  in  newspapers, 
and  not  for  any  secret  use; 

4.  Other  messages  in  the  order  in  which  they  are  received.    [Commissioners' 

Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  liability  of  telegraph  company  was  false  message  sent  by  the  defendant's  em- 
held,  in  Parks  y.  Alta  California  Tel.  Co.,  ployee. 

13  Cal.  422,  to   be  that  of  a  common  car-  General  duties  and  liabilitieB  of  tele- 

rier;  bat  under  sections  2162  and  2168  the  graph  companies:  See  81  Am.  Dec.  61.".- 

liability  has    been    changed— such    a    com-  618,  note;  45  Am.    Rep.    486-500,  note;  27 

pany  is    not    a    common    carrier:  Hart  y.  Am.  St.  Rep.  923-925,  note. 

Western  Union  Tel.  Co.,    66   Cal.    579;  56  Carriers  of  message:  See    ante,    sees. 

Am.  Rep.  119.     See  Bank  of  California  v.  2161,  2162. 

Western  Union  Tel.  Co.,  52  Cal.  280,  where  Neglect  or  postponement  of  messages  a 

the  plaintiff  recovered  money  paid  out  on  a  misdemeanor:  Pen.  Code«  tec.  638. 

2208.  Order  in  other  cases. 

Sec.  2208.  A  common  carrier  of  messages,  otherwise  than  by  telegraph  or 
telephone,  must  transmit  messages  in  the  order  in  which  he  receives  them,  ex- 
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cept  messages  from  agents  of  the  United  States  or  of  this  state,  on  public  busi- 
ness, to  which  he  must  always  give  priority.  But  he  may  fix  upon  certain 
times  for  the  simultaneous  transmission  of  messages  previously  received.  [Com- 
missioners' Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 

"This  follows  the  rule  governing  common  expressly  authorized  by  statute;  and  section 

carriers  generally,  and  makes  a  proper  ex-  2171,  ante,  to  give  preference  to  the  United 

ception,   which  is   usually  provided  for  by  States  and  this  state  in  time,  and  may  do  it 

statute.    Carrier  required  by  section  2169,  in  price.    See,  also,    notes    to    the  sections 

ante,  to  accept  and  carry  whatever  of  the  referred  to":  Commissioners'  note, 

kind  he  carries  if  offered  at  a  reasonable  Belivexy  of  message:  See     sec.    2161, 

time  and  place;  by  section  2170,  ante,  not  to  ante., 
give  preference  in  time,  price,  or  otherwise, 

2209.  Damages  when  message  is  refused  or  postponed. 

Sec.  2209.  Every  person  whose  message  is  refused  or  postponed,  contrarj 
to  the  provisions  of  this  chapter,  is  entitled  to  recover  from  the  carrier  his 
actual  damages,  and  fifty  dollars  in  addition  thereto. 

"This  new  proTlsioii  is  needed'  to  pro-     not  be  shown  to  have  caused  them  pecuniary 
iect  the  rights  of  parties  who  are  seriously      damage*':  Commissioners'  note, 
annoyed  by  delays  which,  nevertheless,  can- 


TITLE  VIII. 

TRUST. 

Chapter  I.    Trusts  in  General 2215 

II.    Trusts  for  the  Benefit  of  Third  Persons 2250 

t 

The  following  note  by  the  commissioners  throws  light  npon  their  design  in  dividing 
the  subject  of  trust  in  the  code:  **This  title  should  be  read  in  connection  with  the  title 
on  'uses  and  trusts/  sections  847-871,  inclusiye,  and  it  must  be  borne  in  mind  that 
the  latter  relates  to  real  property  only,  and  'uses  and  trusts'  are  treated  as  estates. 
In  this  title  'trusts'  are  considered  as  relating  to  property  generally,  and  treated  in  the 
Ught  of  obligations." 

CHAPTER  I. 

TRUSTS  IN  GENERAL. 

Article  I.     Nature  and  Creation  of  a  Trust 2215 

II.     Obligations  of  Trustees  2228 

III.     Obligations  of  Third  Persons 2243 

ARTICLE  I. 

NATURE  AND  CREATION  OF  A  TRUST. 

Sec.  2215.  Trusts  classified. 

Sec.  2216.  Voluntary  trust,  what. 

Sec.  2217.  Involuntary  trust,  what. 

Sec.  2218.  Parties  to  the  contract. 

Sec.  2219.  What  constitutes  one  a  trustee. 

Sec.  2220.  For  what  purpose  a  trust  may  be  created. 

Sec.  2221.  Voluntary  trust,  how  created  as  to  trustor. 

Sec.  2222.  How  created  as  to  trustee. 

Sec.  2223.  Involuntary  trustee,  who  is. 

Sec.  2224.  Involuntary  trust  resulting  from  negligence,  etc 
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2215.  Trusts  classified. 

Sec.  2215.     A  trust  is  either: 

1.  Voluntary;  or, 

2.  Involuntary. 

Trusts  classified. — In  the  above  clnRsifioa- 
tion,  the  code  commissioners  use  the  terms 
"voluntary"  and  "involuntarj'"  in  place  of 
"express*'  and  "implied,  conptructive,  or  re- 
sulting" trusts.  They  say:  "When  i|  trust  is 
inyoluntary ,  or  in  other  words,  when  a  trust 
is  created  by  implication,  result,  or  construc- 
tion of  law  from  the  acts  of  the  parties,  they 
will  be  held  by  the  law  to  the  perfornvance 
of  the  trust,  whether  they  are  willing  or 
unwilling  to  accept  the  situation— that  is, 
when  a  trust  is  raised  by  law  and  thrust 
upon  the  conscience  of  a  party  as  the  result 
or  construction  to  be  put  upon  his  own 
acts,  in  order  to  do  complete  justice,  the  ac- 
ceptance  or   refusal    of    the    party    to   be 


charged  with  the  trust  cannot  alter  his 
legal  or  equitable  liability  to  act  as  trustee, 
and  to  do  all  that  is  required  of  him  to  exe- 
cute the  trust.  To  this  extent  it  will  be 
seen  that  a  voluntary  trust  corresponds  to 
express  trusts,  and  involuntary  truRt")  to 
implied,  resulting  and  constructive  trusts, 
as  heretofore  defined  by  Lewin,  Hill, 
Perry,  and  other  writers  on  the  subject  of 
trusts." 

For  a  judicial  interpretation  of  the  code 
provisions  with  respect  to  what  distinction 
is  preserved  by  it  between  express  and  im- 
plied or  resulting  trusts,  see  Estate  of  Hinck- 
ley, 58  Cal.  457,  483. 


2216.  Voluntary  trust,  what. 

Sec.  2216.    A  voluntary  trust  is  an  obligation  arising  out  of  a  personal  con- 
fidence reposed  in,  aind  voluntarily  accepted  by,  one  for  the  benefit  of  another. 

Voluntary  trust  defined.— The  following 
explanation  of  the  reason  for  this  definition 
is  given  by  the  commissioners:  "A  trust  is 
defined  by  Story  as  an  equitable  title  to 
property:  Story's  Equity  Jurisprudence,  sec. 
904.  But  this  is  a  very  narrow  definition. 
So  far  as  his  obligations  are  concerned,  a 
technical  trustee  stands' upon  the  same  foot- 
ing with  8  confidential  agent  or  adviser,  a 
guardian,  etc.,  and  there  is  little  difference, 
so  far  as  business  relations  are  concerned, 
between  his  position  and  that  of  a  husband, 
wife,  parent,   or   attorney.    The   confidence 


reposed  is  the  essence  of  the  relation,  and  it 
will  be  found  by  reference  to  the  numerous 
cases  cited  in  the  course  of  this  title  that 
little  or  no  distinction  is  made  between 
trustees,  strictly  so  called,  and  any  other 
persons  who  accept  the  personal  confidence 
of  another.  'For  the  benefit  ,of  another.' 
No  one  can  be  a  trustee  for  himself.  Hut  a 
trust  created  for  the  joint  benefit  of  several 
persons  may  be  held  by  one  of  them:  See  Ex 
parte  Glutton,  17  Jur.  988.  And  a  trust 
has  been  sustained  for  the  benefit  of  a  horse: 
PettingaU  v.  Pettingall.  11  L.  J.  Ch.  176." 


2217.  Involuntary  trust,  what. 

Sec.  2217.    An  involuntary  trust  is  one  which  is  created  by  operation  of  law. 

Involuntary  trusts.— Examples    of    this     suiting    trusts.    And    see,    generally,    sees, 
class  of  trusts  in  regard  to  realty  will  be      2223,  2224. 
found  in  the  note  to  section  853,  ante,  on  re- 

2218.  Parties  to  the  contract. 

Sec.  2218.  The  person  whose  confidence  creates  a  trust  is  called  the  trustor; 
the  person  in  whom,  the  confidence  is  reposed  is  called  the  trustee;  and  the 
person  for  whose  benefit  the  trust  is  created  is  called  the  beneficiary. 


The  following  reason  for  the  names  of  the 
parties  above  used  is  given  by  the  commis- 
sioners: "Lewis,  Hill,  and  other  writers  call 
the  creator  of  the  trust  the  'settlor,*  a  very 
objectionable  word.  Trustor  is  an  English 
word  (see  Webster's  Dictionary,  where  it  is 


spelled  'truster*),  and  is  entirely  applicable 
to  the  person  who  creates  a  trust.  The  word 
'beneficiary*  is  recommended  by  Story's 
Equity  Jurisprudence,  section  321,  in  place 
of  'cestui  que  trust.'  " 


2219.  What  constitutes  one  a  trustee. 

Sec.  2219.  Everyone  who  voluntarily  assumes  a  relation  of  personal  con- 
fidence with  another  is  deemed  a  trustee,  within  the  meaning  of  this  chapter, 
not  only  as  to  the  person  who  reposes  such  confidence,  but  also  as  to  all  persons 
of  whose  affairs  he  thus  acquires  information  which  was  given  to  such  person  in 
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the  like  confidence,  or  oyer  whoee  affairs  he,  by  such  confidence,  obtains  any 
control. 


Husband  and  wife:  See  White  v.  War- 
ren, 120  Cal.  322.  The  mere  fact  that  one 
reposes  confidence  in  another,  without  a 
voluntary  assumption    by  the   other  of   the 


relation  of  personal  confidence,  does  not  war 
stitute  the  latter  a  trustee:  Buhl  t.  Mott^ 
120  Cal.  668,  678. 


2220.  For  what  purpose  a  trust  may  be  created. 

Sec.  2220.  A  trust  may  be  created  for  any  purpose  for  which  a  contract  may 
lawfully  be  made,  except  as  otherwise  prescribed  by  the  titles  on  uses  and  trusts 
and  on  transfers. 


"The  titles  referred  to  relate  to  real 
property  only.  This  title  has  reference  alike 
to  real  and  personal  property,  and  considers 
more  particularly  the  relations  which  the 
persons  interested  therein  bear  toward  each 
other,  or  the  obligations  which  arise  from 
such  relations'*:  Commissioners'  note. 

Beaerration  of  right  by  truator.— A  ver- 
bal transfer  of  money  in  trust  for  the  use 


and  benefit  of  the  children  of  the  trustor, 
reserving  to  the  latter  the  right  to  draw 
from  the  trust  fund  such  sums  as  he  might 
deem  proper  for  hiR  own  use,  is  valid:  Hell- 
man  V.  McWilliams,  70  Cal.  449. 

Trustee  as  beneficiary.— The  fact  that  a 
trustee  is  one  of  the  beneficiaries  named 
does  not  impair  the  validity  of  the  tnut: 
Tyler  v.  Mayre,  95  Cal.  160. 


2221.  Voluntary  trust,  how  created  as  to  trustor. 

Sec.  2221.  Subject  to  the  provisions  of  section  eight  hundred  and  fifty-two, 
a  voluntary  trust  is  created,  as  to  the  trustor  and  beneficiary,  by  any  words 
or  acts  of  the  trustor  indicating,  with  reasonable  certainty: 

1.  An  intention  on  the  part  of  the  trustor  to  create  a  trust;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 

the  intention  to  create  the  trust  be  dear,  no 
precise  form  of  words  is  necessary:  2  Pom- 
eroy's  Equity  Jurisprudence,  see.  1009,  and 
note. 

A  conveyance  to  a  trustee  which  does 
not  specify  the  purpose  of  the  trupt,  the 
manner  of  its  performance,  or  the  interest 
of  the  beneficianes,  is  void  for  uncertainty: 
Wittfield  V.  Forster,  124  Cal.  418. 

The  relation  of  trustee  and  cestui  qae 
trust  is  established,  and  an  express  trnat 
created,  if  the  lan^ruage  used  in  the  instra- 
ment  creating  the  trust  expresses  the  inten- 
tion that  one  party  shall  hold  the  legal  title, 
and  the  other  shall  have  the  beneficial  inter- 
est: Luco  V.  De  Toro,  91  Cal.  405. 

A  trust  conveyance  which  expressly  de- 
clares only  a  trust  for  the  joint  and  seTeral 
intercBts  of  the  trustor  and  trustee,  and  does 
not  allude  in  terms  to  any  creditors  of  the 
trustor,  does  not  confer  any  vested  interest 
in  the  trust  estate  upon  the  creditorq,  al- 
though the  payment  of  the  debts  of  the 
trustor  may  be  incidental  to  the  execution  of 
the  trust:  Burling  v.  Kewlands,  112  CaL 
476,  496.  For  intention  to  declare  a  trust 
indicated  by  a  letter  from  a  person  to  whom 
an  estate  has  been  mistakenly  distributed 
to  the  other  heirs,  see  Lynch  v.  Rooncy,  132 
Cal.  279. 

Consideration.— Parental  affection  is  suf- 
ficient consideration  for  a  volui^tary  exe- 
cuted settlement  in  trust:  Nichols  v.  Emery. 
109  Cal.  323,  332;  50  Am.  St.  Rep.  43. 

Express  trust  in  writing  cannot  be 
added  to  by  declarations  of  the  trustee,  nor 


Creation  of  trust  as  to  tmstor.~To  the 
validity  of  a  trust  affecting  realty,  a  writing 
is  necessary,  except  as  to  such  trusts  as  are 
created  by  operation  of  law:  See  sec.  852, 
and  note,  ante.  But  trusts  of  personal  prop- 
erty may  be  created  verbally:  Silvey  v. 
Hodgdon,  52  Cal.  363;  Eaton  v.  Cook,  25  N. 
J.  Eq.  55;  Clapp  v.  Emery,  98  HI.  523; 
Davis  V.  Cobum,  128  Mass.  377;  Ray  v.  Sim- 
mons, 11  R.  I.  266;  23  Am.  Rep.  447:  Day 
V.  Roth,  18  N.  Y.  448;  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1008.  Also  Hellman  v. 
McWilliams,  70  Cal.  449;  Doran  v.  Doran, 
99  Cal.  3X1;  Roach  v.  Caraffa,  85  Cal.  436. 
Trust  in  bank  deposit  payable  to  benefi- 
ciaries on  the  death  of  the  depositor:  Booth 
V.  Oakland  Bank  of  Savings,  122  Cal.  19.  A 
parol  agreement  of  trust  under  which 
an  absolute  conveyance  is  received  can  be 
established  only  by  clear  and  conclusive  evi- 
dence: Sheehan  v.  Sullivan,  126  Cal.  189. 
As  a  mortgage  is  personal  property,  a 
parol  trust  may  attach  thereto  that  the 
mortgagee  shall  hold  it  in  trust  for  the  bene- 
fit of  another:  Tapia  v.  Demartini,  77  Cal. 
383;  11  Am.  St.  Rep.  288.  This  section  lays 
down  a  rule  of  evidence;  it  does  not  pur- 
port to  limit  the  cases  in  which  a  trust  may 
be  created:  Estate  of  Hinckley,  58  Cal.  457, 

481. 

That  the  subject  matter  of  the  trust,  the 
purpose  thereof,  and  the  persons  l^eneficially 
interested  should  be  clearly  ascertained,  see 
1  Perry  on  Trusts,  3d  ed.,  sec.  86;  2  Pom- 
eroy's Equity  Jurisprudence,  sees.  1008, 
1016.    Likewise,   while  it   is  essential  that 
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can  the  namber  of  beneficiaries  be  in- 
creased by  such  declarations,  nor  can  cred- 
itors of  the  trustor  demand  an  accounting 
from  the  trustee  on  the  ground  that  the 
trustee  declared  himself  to  be  their  trustee: 
Burling  t.  Newlands,  112  Cal.  476,  497. 

Voluntary  tnuits  arising  from  declara- 
tions of  trustor:  See  34  Am.  St.  Rep.  189- 
224,  note. 

Precatory  trusts. — See  a  yaluable  collec- 
tion of  decisions  on  this  branch  of  the  sub- 
ject in  the  note  to  Harrison  ▼.  Harrison,  44 
Am.  Dec.  373;  48  Am.  Rep.  494-499,  note; 
and  see  Estate  of  Whitcomb.  86  Cal.  265. 


Creation  of  involuntary  trust:  See  sees. 
2223,  2224. 

Trusts  for  benefit  of  third  persons: 
See  sec.  2251,  post. 

Trust  for  heirs,  uncertainty .-^A  finding 
that  a  husband  transferred  property  to  his 
wife  under  an  agreement  with  her  "to 
take  and  hold  the  same  in  trust  for  her 
husband,  and  not  otherwise,"  and  a  finding 
"that  after  his  death  she  continued  to  hold 
and  now  holds"  the  property  in  trust  for 
the  heirs,  are  not  sufficient  to  establish  a 
declaration  of  trust  in  favor  of  the  heirs: 
Sheehan  v.  SuUiyan,  126  Gal.  189. 


2222.  How  created  as  to  trastee. 

Sec.  2222.  Subject  to  the  provisions  of  section  eight  hundred  and  fifty-two, 
a  Yoluntary  trust  is  created,  as  to  the  trustee,  by  any  words  or  acts  of  his  in- 
dicating, with  reasonable  certainty: 

1.  His  acceptance  of  the  trust,  or  his  acknowledgment^  made  upon  sufiicient 
consideration,  of  its  existence;  and, 

2.  The  subject,  purpose,  and  beneficiary  of  the  trust. 


Creation  of  trust:  See  remarks  iu  note 
to  last  section. 

Acceptance  of  trust:  See  1  Perry  on 
Trusts,  sec.  259  et  seq.,  for  a  full  discussion 
of  this  subject. 


Assent  of  trustee  not  necessary  to  valid- 
ity of  a  trust  deed:  Smith  v.  Davis,  90  Cal. 
25. 


2223.  Xnyoluntary  trustee,  who  is. 

Sec.  2223.     One  who  wrongfully  detains  a  thing  is  an  involuntary  trustee 
thereof  for  the  benefit  of  the  owner. 


Involuntary  trustee.— The  code  commit 
ftioners,  applying  the  principle  of  the  next 
section,  say  that  "this  is  a  familiar  princi- 
ple of  equity  in  cases  of  title  gained  through 
fraud,  mistake,  undue  influence,  or  the  viola- 
tion of  a  trust";  and  conclude:  "There  seems 
to  be  no  reason  for  refusing  to  extend  the 
rule  to  all  cases  of  wrongful  detention."  A 
judgment  debtor  remaining  in  possession  of 
the  premises  after  sherifE's  sale  is  a  trustee 
for  the  purchaser  of  the  rents  and  profits 
collected:  Harris  v.  Reynolds,  13  Cal.  514; 
73  Am.  Dec.  600;  see,  also,  Kreutz  v.  Living- 
fiton,  15  Cal.  344.  A  pledgee  of  a  note  and 
mortgage  is  trustee  of  the  excess  above  what 
is  necessary  to  extinguish  the  debt:  Ponce  v. 
AIc£loy,  47  Cal.  155.    And  this  trust  char- 


acter will  follow  and  be  stamped  upon  land 
into  which  the  money  is  converted:  Ponce  v. 
McEloy,  47  Cal.  155. 

Grantees  of  public  lands  as  trustees.— 
One  application  of  the  principle  of  this  sec- 
tion may  be  found  in  a  person's  obtaining 
from  the  government  a  patent  for  lands  to 
which  others  are  entitled.  In  such  case  the 
law  raises  a  trust  in  favor  of  one  really 
in  interest:  See  Wilson  v.  Castro,  31  Cal. 
420;  Salmon  v.  Symonds,  30  Cal.  301;  Blud- 
worth  V.  Lake,  33  Cal.  256;  Haven  v.  Hawes, 
63  Cal.  452;  Everdson  v.  Mayhew,  65  Cal. 
163;  Brannock  y.  Monroe,  65  Cal.  491. 

Compensation  of  involuntary  trustee: 
See  sec.  2275. 


2224.  Involontary  trust  resulting  from  negligence^  etc. 

Sec.  2324.     One  who  gains  a  thing  hy  fraud,  accident^  mistake,  undue  inilu- 

ence,  the  yiolation  of  a  trust,  or  other  wrongful  act,  is,  unless  he  has  some 

other  and  better  right  thereto,  an  involuntary  trustee  of  the  thing  gained,  for 

the  benefit  of  the  person  who  would  otherwise  have  had  it. 

Trusts  arising  from  fraud,  etc.— This 
class  of  trusts,  known  in  the  text-books  as 
constructive  trusts,  is  very  large,  it  being 
founded  upon  "frauds  committed  by  one 
party  upon  another":  1  Perry  on  Trusts, 
sec.  166.  See,  also,  2  Pomeroy's  Equity  Ju- 
risprudence, section  1044  et  eeq.,  where  it  is 
stated  that  all  instances  of  this  species  of 
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trust  may  be  referred  to  "what  equity  de- 
nominates fraud,  either  actual  or  conut mo- 
tive, as  an  essential  element,  and  as  their 
final  source."  Each  of  these  authors  gives 
many  illustrations.  In  this  state  are  the  fol- 
lowing cases:  One  who,  employed  to  assist 
another  in  procuring  a  conveyance  to  a  tract 
of  land,  gets  the  confidence  of  that  other. 
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and  in  violation  thereof  obtains  a  convey- 
ance in  his  own  name,  will  be  held  to  be 
the  trustee  of  his  employer:  Webster  v. 
King,  33  Cal.  348.  So  one  of  several  part- 
ners who  buys  land  for  them  all,  and  takes 
the  deed  in  his  own  name,  is  a  trustee  for 
his  copartners:  Settembre  v.  Putnam,  30  Cal. 
490.  A  husband  who  procures  his  wife  to 
join  with  him  in  the  execution  of  a  mort- 
gage of  her  land  to  secure  his  debt,  which  on 
foreclosure  he  discharges  with  money  of  his 
own  through  the  medium  of  another,  and 
takes  a  deed  for  the  land  through  that  other, 
will  be  declared  a  trustee  for  his  wife:  Hassey 
V.  Wilkin,  55  Cal.  525.  An  administrator  who 
becomes  a  purchaser  through  a  third  person 
of  the  estate  sold  by  him  may  be  compelled 
to  convey  the  land  to  the  heirs:  Guerrero  v. 
Ballerino,  48  Cal.  118. 

YfTiere  general  fiduciary  relation  exists, 
and  actual  confidence  is  also  reposed  in  the 
trustee,  it  is  not  necessary  to  allege  or 
prove  that  the  trustee  took  the  conveyance 
with  the  fraudulent  intention  of  claiming 
the  same  as  his  own  in  order  to  establish  a 
constructive  trust  and  compel  a  reconvey- 
ance: Alaniz  v.  Casenave,  91  Cal.  41. 

A  husbapd  who  redeems  property  with  his 
wife's  funds  holds  them  in  trust  for  her: 
Greiner  v.  Greiner,  58  Cal.  115;  and  his  do- 
nee occupies  the  same  position:  Greiner  v. 
Greiner,  58  Cal.  115.  In  CofiEey  v.  Greendeld, 
62  Cal.  602,  a  guardian  was  charsTed  as 
truHee  for  his  wards,  whose  realty  he  had 
conveyed  to  himself  personally. 

A  constructive  trust  arises  where  a  minor 
procures  land  to  be  conveyed  to  himself  by 
his  mother  under  an  express  promise  that 
he  will  reconvey  it  to  his  brother  when  ar- 
riving at  age,  with  the  intention  not  to  per- 
form the  promif^e,  and  to  claim  and  hold  the 
property  absolutely  in  his  own  right  after  ar- 
riving at  age:  Nordholt  v.  Nordholt,  87  Cal. 
552;  22  Am.  St.  Rep.  268.  Where  an  attor- 
ney representing  all  the  parties  in  an  in- 
solvency proceeding  buys  in  the  property  of 
the  insolvent  at  the  assignee's  sale:  Broder 
V.  Conklin,  77  Cal.  330.  Where  the  prop- 
erty was  transferred  to  the  defendant  at 
his  solicitation,  while  the  plaintiff's  mental 
condition  was  such  that  he  was  incompetent 
to  transact  business,  and  he  was  induced  to 
transfer  the  property  to  the  defendant  by 
the  fraudulent  acts  and  representations  of 
the  defendant  that  he  would  manage  the 
property  and  reconvey  it  to  the  plaintiff, 
after  paying  off  the  plaintiff's  debts:  Hays  v. 
Gloster,  88  Cal.  560. 

Where   a  husband    made    a   conveyance. 


with  the  verbal  understanding  that  the  wife 
was  to  hold  the  property  in  trust  for  the 
husband  while  he  lived,  and  after  his  death 
to  divide  it  in  equal  parts  between  henelf 
and  daughter,  a  constructiTe  trust  was 
thereby  created  which  will  be  enforced  in 
favor  of  the  daughter:  Hayne  v.  Hermann, 
97  Cal.  25a  Where  a  trustee  of  land,  with- 
out the  consent  and  arainst  the  protest  of 
a  beneficiary,  made  au  unauthorized  con- 
veyance to  the  successor  of  another  benefi- 
ciary, who  took  with  full  knowledge  of  the 
terms  of  the  trust,  the  grantee  took  the  le- 
gal title  as  trustee  of  an  involuntary  trust, 
by  operation  of  law,  in  favor  of  the  protest- 
ing beneficiary;  and  does  not  change  his  posi- 
tion to  that  of  an  express  trustee  by  a  mere 
oral  recognition  of  the  rights  of  the  bene- 
ficiaries: Nougues  V.  Newlands,  118  Cal. 
102. 

Parol  evidence  of  facts  constituting  ac- 
tual or  constructive  fraud  is  admissible  t<K 
raise  a  constructive  trust:  Brison  y.  Brison, 
75  Cal.  525;  7  Am.  St.  Rep.  189;  Nordholt 
V.  Nordholt,  87  Cal.  552;  22  Am.  St  Rep. 
268;  Hays  v.  Gloster,  88  Cal.  560;  Hayne  v. 
Hermann,  97  Cal.  259.  In  general,  parol 
evidence  of  a  trust  in  lands  must  he  dear 
and  satisfactory;  an  absolute  conveyance  of 
lands  cannot,  after  its  execution,  be  turned 
into  a  trust  by  subsequent  oral  declarations 
of  the  parties  thereto:  Sherman  v.  Sandell, 
106  Cal.  373. 

Implied  trusts,  that  is,  trusts  arising 
where  one  takes  property  subject  to  trust 
with  notice  thereof,  or  not  for  value:  See 
ante,  sees.  869.  870,  and  the  note  to  sec 
863;  consult  also  sees.  2243,  2263,  and  note. 

Besulting  trust  must  grow  out  of  the 
facts  existing  at  the  time  of  the  convey- 
ance, and  cannot  arise  from  a  mere  parol 
agreement  that  the  purchase  shall  be  for 
the  benefit  of  another:  Hunt  t.  Friedman, 
63  Cal.  510;  Taylor  v.  Kelly,  103  Cal.  178 
(no  confidential  relation  between  the  parties 
other  than  that  manifested  in  all  business 
affairs);  Pomeroy's  Equity  Jurisprudence, 
sec.  1056;  Wittenbrock  v.  Cass,  110  Cal.  1. 
And  see  Robarts  v.  Haley,  65  Cal.  397, 
where  a  trust  resulted  in  favor  of  one  who 
furnished  part  of  the  consideration  for  the 
conveyance  taken  in  the  defendants'  name. 
Sec,  also,  Wormouth  v.  Johnson,  58  Cal 
621,  where  a  trust  was  created  in  favor  of 
one  whose  money  was  used  to  buy  realty. 

In  the  case  of  a  voluntary  conveyance 
mere  want  of  consideration  never  raises  a 
resulting  trust  to  the  donor:  Tillaux  v.  Til- 
laux,  115  Cal.  663. 


ARTICLE  11. 


OBLIGATIONS   OF  TRUSTEES. 


Sec.  2228.    Trustee's  obligation  to  good  faith. 
Sec.  2229.    Trustee  not  to  use  property  for   his  own  profit. 
Sec.  2230.    Certain  transactions  forbidden. 
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Sec.  2231.  Trustee's  inflnence  not  to  be  used  for  his  advantage. 

Sec.  2232.  Trustee  not  to  assame  a  trust  adverse  to  interest  of  beneficiary. 

Sec.  2233.  To  disclose  adverse  interest. 

Sec.  2234.  Trustee  guilty  of  fraud,  when. 

Sec.  2235.  Presumption  against  trustees. 

Sec.  2236.  Trustee  mingling  trust  property    with  his  own. 

Sec.  2237.  Measure  of  liability  for  breach  of  trust. 

Sec.  2238.  Same. 

Sec.  2239.  Cotrustees,  how    far    liable    for  each  other. 

2228.  Trustee's  obligation  to  good  faitli. 

Sec.  2228.  In  all  matters  connected  with  his  trust,  a  trustee  is  bound  to  act 
in  the  highest  good  faith  toward  his  beneficiary,  and  may  not  obtain  any  advan- 
tage therein  over  the  latter  by  the  slightest  misrepresentation,  concealment, 
threat,  or  adverse  pressure  of  any  kind. 

Obligation  of   good  faith.— The   yarions  presumption    that    where  the    trustee    has 

sections  of  this  article  illustrate  the  creneral  gained  any  benefit  from  the  beneficiary  such 

principle  here  formulated,  and  section  2235  trustee  did  not  act  in  good  faith, 
adds  to  the  requirement  of  good  faith  the 

2229.  Trustee  not  to  use  property  for  his  own  profit. 

Sec.  2229.  A  trustee  may  not  use  or  deal  with  the  trust  property  for  his  own 
profit,  or  for  any  other  purpose  unconnected  with  the  trust  in  any  mtanner. 


FoUo-uring^  trust  funds:  See  32  Am.  St. 
Bep.  125-130,  note;  46  Am.  St.  Rep.  60^610, 
note. 

Dealing  with  the  trust  property.— That 
the  trustee  cannot  deal  with  the  trust  prop- 
erty so  as  to  derive  a  benefit  to  himself  is  a 
fundamental  principle  of  the  law  of  trusts. 
It  has  been  asserted  in  numberless  in- 
stances: See  Page  v.  Naglee,  6  Cal.  241; 
Gunter-  v.  Janes,  9  Cal.  643;  San  Diego  v. 
San  Diego  etc.  R.  R.  Co.,  44  Cal.  106;  Allin 
T.  Williams,  97  Cal.  403;  Wickersham  v. 
Crittenden,  93  Cal.  17;  Ray  nor  v.  Mintzner, 
67  Cal.  159;  and  note  to  sec.  2224;  Com- 
monwealth T.  McAllister,  28  Pa.  St.  480; 
Fnlton  V.  Whitney,  66  N.  Y.  548;  Chapman 
T.  Porter,  69  N.  Y.  270;  Barnes  v.  Brown,  80 
X.  Y.  527;  and  see  2  Pomeroy's  Equity  Juris- 
prudence, sec.  1075  et  seq.;  1  Perry  on 
Trusts,  sec.  427.  See,  also,  an  illustration  of 
this  general  principle  in  Shattnck  v.  Oak- 
land Smelting  etc.  Co.,  58  Cal.  550,  where 
directors  of  a  corporation  sought  in  an  in- 
direct manner  to  vote  themselves  the  prop- 
erty of  the  corporation;  and  see  next  sec- 
tion. 

Trustees  cannot  use  the  trust  funds  for 
their  own  profit  in  any  kind  of  speculation 
or  busiilfess.  Whatever  profits  are  derived 
from  snch  use  belong  to  the  beneficiary:  Plu- 
man  v.  Slocum,  41  N.  Y.  53;  Hawley  v. 
Cramer,  4  Cow.  717.  And  the  losses,  if  any, 
must  be  borne  by  the  trustee:  Oakland  Bank 
of  Savings  v.  Wilcox,  60  Cal.  126;  and  see 
Sharpstein  v.  Friedlander,  63  Cal.  78.  He 
cannot  invest  the  funds  in  bonds  of  an  em- 
barrassed corporation  of  which  he  was  a 
stockholder  and  director:  Birmingham  v. 
Wilcox,  120  Cal.  467.  So  if  the  trustee  buys 
the  trust  property  at  public  or  private  sale, 


he  takes  subject  to  the  beneficiary's  right  to 
claim  the  profits:  Smith  v.  Lansing,  22  N.  Y. 
530;  Schoomaker  v.  Van  Wyke,  31  Barb. 
457;  1  Perry  on  Trusts,  sec.  428;  and  the 
California  cases  supra,  under  section  2224; 
Golson  V.  Dunlap,  73  Cal.  157;  2  Pomeroy's 
Equity  Jurisprudence,  sec.  958,  in  the  note 
to  which  the  decisions  are  classified  as  re- 
gards purchases  by  the  trustee  directly  from 
himself,  at  auction,  at  judicial  sale,  through 
a  third  person,  as  agent  for  a  third  person, 
and  from  a  cotrustee. 

Courts  will  not  permit  any  investigation 
into  the  fairness  or  unfairness  of  the  trans- 
action, or  allow  the  trustee  to  show  that 
the  dealing  with  himself  was  for  the  best  in> 
terest  of  the  beneficiaiTf  but  will  set  the 
transaction  aside,  at  the  mere  option  of  the 
beneficiary:  Wickersham  v.  Crittenden,  93 
Cal.  17. 

A  judge  who  orders  a  sale  and  has  the 
power  to  confirm  or  set  it  aside  comes  with- 
in the  reason  of  the  rule  that  trustees  and 
other  fiduciaries  cannot  make  a  valid  pur- 
chase of  any  part  of  the  estate  in  respect 
to  which  they  have  duties  to  perform:  Tracy 
V.  Colby,  55  Cal.  67. 

"A  distinction  has  been  taken  between 
trustees^  strictly  so  called,  and  other  per- 
sons occupying  a  confidential  relation;  and 
it  has  been  said  that  the  former  cannot 
purchase  the  trust  property  under  any  cir- 
cumstances whatever,  without  being  subject 
to  a  rescission  of  the  sale  at  the  discretion 
of  the  beneficiary:  Story's  Equity  Juris- 
prudence, sec.  311.  But  this  distinction,  if 
it  exists  at  all,  does  not  appear  to  be  well 
founded":  Commissioners'  statement. 

Purchaser  from  trustee  will  be  charged 
with  the  trust  or  not,  depending  upon  such 
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purchaser'g  knowledge  of  the  real  utnation  been  entered  into  by  the  latter  under  nn- 

of  the  parties:  See  sec.  2263,  and  note.  due  influence :  Sec.  2235;  and  all  Tiolation  of 

Presumption   of    undue   influence.— So  the  daties  of  the  tra^tee  prescribed  in  this 

careful  is  the  law  of    the  interests  of    the  article   are  declared   to  be  fraudulent:  Sec 

trustee    that    it  presumes    transactions  be-  2234. 
tween  the  trustee  and  beneficiary  to  haye 

2230.  Certain  transactions  forbidden/ 

Sec.  2230.  Neither  a  trustee  nor  any  of  his  agents  may  take  part  in  any 
transaction  concerning  the  trust  in  which  he  or  anyone  for  whom  he  acts  as 
agent  has  an  interest,  present  or  contingent,  adverse  to  that  of  his  beneficiary, 
except  as  follows: 

1.  .Vhen  the  beneficiary,  having  capacity  to  contract,  with  a  full  knowledge 
of  the  motives  of  the  trustee,  and  of  all  other  facts  concerning  the  transaction 
which  might  affect  his  own  decision,  and  without  the  use  of  any  influence  on 
the  part  of  the  trustee,  permits  him  to  do  so; 

2.  When  the  beneficiary  not  having  capacity  to  contract,  the  proper  court, 
upon  the  like  information  of  the  facts,  grants  the  like  permission;  or, 

3.  When  some  of  the  beneficiaries  having  capacity  to  contract,  and  some  not 
having  it,  the  former  grant  permission  for  themselves,  and  the  proper  court  for 
the  latter,  in  the  manner  above  prescribed. 

Fraudulent  conveyances  between  per- 
sons in  fiduciary  relations:  See  11  Am.  St. 
Rep.  759,  note. 

Trustee  having  interest  adverse  to  the 
trust. — One  occupying  the  position  of 
trustee  cannot  put  himself  in  a  position  ad- 
verse to  his  beneficiary:  Andrews  t.  Pratt, 
44  Cal.  309;  San  Diepo  v.  San  DicRo  etc.  R. 
R.  Co..  44  Cal.  106;  Wilbur  v.  Lynde,  49  Cal. 
290;  19  Am.  Rep.  (U5;  Chamberlain  v.  Pa- 
cific Wool  Co.,  54  Cal.  103;  Tracy  v.  Colby, 
55  Cal.  67.  As  is  said  in  Day  is  v.  Rock  Greek 
etc.  Co.,  55  Cal.  359.  364,  36  Am.  Dec.  40, 
"one  cannot  faithfully  serve  two  masters.*' 

For  example  a  trustee  cannot  buy 
claims  against  the  trust  estate  at  a  dis- 
count, and  make  a  profit  on  them:  Davis  v. 
Rock  Creek  etc.  Co.,  55  Cal.  359,  3(>4;  King 
v.  Cushman,  41  lU.  31;  39  Am.  Dec.  366; 
Barksdale  v.  Finney,  14  Gratt.  338;  Schoo- 
maker  v.  Van  Wyck,  31  Barb.  457;  and  sec. 
2263,  post. 

That  he  cannot  purchase  the  trust  prop- 
erty directly  or  indirectly,  and  acquire  title 
free  from  the  beneficiary's  right  to  set  aside 
the  same,  see  the  note  and  reference  to  sec- 
tion 2229. 

A  trustee  cannot  be  permitted  to  retain 
possession  as  such  after  repudiating  the 
trust  and  claiming  adversely:  Schlessinger  v. 
MHllard.  70  Cal.  326. 

An  agent  or  clerk  comes  within  the  mean- 
ing of  this  rule,  and  where  such  clerk, 
knowing  of  the  expiration  of  his  employ- 
er's lease,  procures  a  renewal  to  himself,  he 
will  be  compelled  to  convey  to  his  principal: 
Gower  v.  Andrews,  59  Cal.  119;  and  see  an- 
other illustration  of  agent's  using  for  his 
own  benefit  paper  which  he  received  as 
agent:  Ward  v.  Brown,  59  Cal.  194. 

Direptors  of  corporations  are  trustees  with- 
in the  meaning  of  the  above  rule:  Chamber- 
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lain  V.  Pacific  Wool  Co.,  54  Cal.  103;  Davii 
V.  Rock  Creek  etc.  Co.,  55  Cal.  359;  36  Am. 
Rep.  40;  Shattuck  v.  Oakland  Smelting  etc. 
Co.,  58  Cal.  550;  Wickersham  v.  Crittenden, 
93  Cal.  17;  Graves  v.  Mono  Lake  H.  M.  Co.. 
81  Cal.  303;  Sutter  St.  R.  R.  Co.  v.  Baum,  66 
Cal.  44;  Moyle  v.  Landers.  83  Cal.  579;  Dnn- 
comb  V.  New  York  etc.  R.  R..  84  X.  Y.  190. 
198,  where  it  is  said:  "It  is  not  intended  to 
deny  or  question  the  rule  that  ....  there 
can  be  doubt  that  his  [director's]  character 
is  fiduciary,  and  that  he  falls  within  the  doc- 
trine by  which  equity  requires  that  confi- 
dence ^all  not  be  abused  by  the  party  in 
whom  it  is  reposed,  and  which  it  enforces 
by  imposing  a  disability,  either  partial  or 
complete,  upon  such  party  to  deal  on  his 
own  behalf  in  respect  to  any  matter  in- 
volving such  confidence." 

General  agent  and  manager  of  a  cor- 
poration comes  within  the  rule:  San  Fran- 
cisco Water  Co.  v.  Pattee,  86  Cal.  623. 

"Municipal  board"  comes  within  the  same 
principle:  Andrews  v.  Pratt,  44  Cal.  309; 
San  Diego  v.  San  Diego  etc  R.R.  Co.,  44  Cal. 
106. 

Duty  to  inform  beneficiary:  See  sec 
2233,  infra. 

Undertaking  inconsistent  trust:  See 
aec.  2232. 

Beneficiary  assenting.—A  beneficiary 
who,  having  full  knowledge  of  all  the  facts, 
and  of  his  legal  rights  arising  therefrom, 
concurs  in  a  breach  of  a  trast  by  the 
trustee,  cannot  claim  relief  therefor:  Royall 
V.  McKenzie,  25  Ala.  363;  MoneU  v.  Mo- 
nell,  5  Johns.  Ch.  283;  9  Am.  Dec.  298; 
Clark  V.  Clark,  8  Paige,  152;  35  Am,  Dec. 
676.  See,  also,  Colton  v.  Stanford,  82  CaL 
351;  16  Am.  St.  Rep.  137.  A  trustee  may 
purchase  from  his  beneficiary  if  the  trans- 
action  ifl   fair   in   all   recpects:  Golson    r. 
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Bonlap,  73  Cal.  157.  Bnt  the  beneficiaryf 
to  be  bound  in  this  manner  by  his  con- 
cnrrence,  mnst  be  sui  juris,  and  be 
fully  informed  as  to  his  rights:  Bodd 
V.  Bond,  7  Allen,  1;  Williams  v.  Reed, 
3  Mason,  405;  Cumberlaud  Coal  Co.  v.  Sher- 
man, 20  Md.  117;  Negley  v.  Lindsay, 
67  Pa.  St.  217;  5  Am.  Rep.  427.  See  the 
same  principle  applied  in  note  to  section 
2261,  post. 


Mere  knowledge  of  a  breach  of  trust  is 
not  an  assent;  much  less  a  concurrence: 
Town  of  Verona  v.  Peckham,  66  Barb.  103. 

A  purchase  by  the  attorney  of  an  as- 
signee for  the  benefit  of  creditors,  of  the 
property  of  the  insolvent  at  public  sale,  is 
void  in  the  absence  of  proof  of  the  permis- 
sion of  each  of  the  creditors  as  described  in 
this  section:  Broder  v.  Conklin,  121  Cal.  282. 


2231.  Tnutee's  influence  not  to  be  used  for  Ms  advanti^. 

Sec.  2231.    A  trustee  may  not  use  the  influence  which  his  position  gives  him 
to  obtain  any  advantage  from  his  beneficiary. 


The  decisionB  dted  and  references 
made  under  the  prior  sections  of  this  article 
furnish  illustration  of  the  principle  here 
formulated.  This  section,  however,  pro- 
hibits the  employing  of  trustee's  influence, 
even  for  the  benefit  of  another:  See  1  Perry 
CD  Trusts,  sec.  433. 


TruBtees  are  not  allowed  to  place  them- 
selves in  a  position  where  it  is  difficult  for 
them  to  be  honest  to  their  trusts:  Galbraith 
v.  Tracy,  153  111.  154;  46  Am.  St.  Rep.  867; 
Chicago  etc.  Cab  Co.  v.  Yerkes,  141  lU.  320; 
33  Am.  St.  Rep.  315. 


2232.  Trustee  not  to  assume  a  trust  adverse  to  interest  of  beneficiary. 

Sec.  2232.  ,  No  trustee,  so  long  as  he  remains  in  the  trust,  may  undertake 
another  trust  adverse  in  its  nature  to  the  interest  of  his  beneficiary  in  the  sub- 
ject of  the  trust,  without  the  consent  of  the  latter. 

Awmnilng  another  trust.— This    section      ing  power  from  the  creditor  of  the  estate  of 


is  but  a  further  application  of  the  principle 
stated  in  another  form  in  section  2230,  that 
the  trustee  must  not  place  himself  in  a  posi- 
tion inconsistent  with  his  duty  to  his  bene- 
ficiary.   So,  where  an  attorney  in  fact,  hay- 


a  deceased  person,  afterward  is  appointed 
the  administrator  of  the  estate,  the  opera- 
tion of  the  power  becomes  suspended,  if,  in- 
deed, the  agency  is  not  thereby  entirely  re- 
nounced: Estate  of  Watkins,  121  Cal.  327. 


2233.  To  disclose  adverse  interest. 

Sec.  2233.    If  a  trustee  acquires  any  interest,  or  becomes  charged  with  any 

duty,  adverse  to  the  interest  of  his  beneficiary  in  the  subject  of  the  trust,  he 

must  immediately  inform  the  latter  thereof,  and  may  be  at  once  removed. 

Trustee's  duty  to  disclose  adverse  interest:  Compare  with  sec.  2230. 
Bemoval  of  trustee:  See  sees.  2282,  2283. 

2234.  Trustee  guilty  of  fraud,  when. 

Sec.  2234.     Every  violation  of  the  provisions  of  the  preceding  sections  of  this 

article  is  a  fraud  against  the  beneficiary  of  a  trust. 

Trustee's  violation  of  duty  Is  a  fraud,  a  member  is  guilty  of  fraud,  in  the  absence 
An  executor  who  mingles  the  funds  of  the  of  an^  evidence  of  intended  or  actual  fraud: 
estate  with  those  of  a  firm  of  which  he  is     Estate  of  Stott,  62  Cal.  403. 

2235.  Presumption  against  trustee. 

Sec.  2235.  All  transactions  between  a  trustee  and  his  beneficiary  during  the 
existence  of  the  trust,  or  while  the  influence  acquired  by  the  trustee  remains,  by 
which  he  obtains  any  advantage  from  his  beneficiary,  are  presumed  to  be  en- 
tered into  by  the  latter  without  sufficient  consideration,  and  under  undue  in- 
fluence. 


The  presumption  may  be  overcome  by 
proof  that  the  beneficiary  relied  exclusively 
upon  professional  adfice.  To  entitle  the 
beneficiary  to  rescission  in  such  a  case  there 
must  be  proof  of  fraud.  So,  where  the  trust 
relation  was  waived,  in  a  settlement  with 
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the  representative  of  a  deceased  business  as- 
sociate, and  there  was  no  reliance  upon  the 
misrepresentations  of  the  trustees,  a  case 
is  not  presented  for  rescission  of  the  com- 
promise on  the  ground  of  fraud:  Col  ton  v. 
SUnford,  82  Cal.  351;  16  Am.  St.  Rep.  137. 
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Purchase  from  beneficiary.— While  the 
inadequacy  of  consideration  is  not  itself 
the  ground  for  setting  the  sale  aside,  yet* 
taken  by  itself,  it  raises  a  presumption  of 
unfairness  which,  unless  rebutted,  renders 
the  transaction  constructively  fraudulent. 
Section  2235  of  the  Civil  Code  does  not 
change  this  rule:  Golson  v.  Dunlap,  73  Cal. 
157. 

Gift   from    beneficiary.— In    action     by 


wife  to  recover  money  from  her  hosbftod, 
which  he  claimed  as  a  gift  from  her,  it  ia 
proper  to  instruct  the  jury  that  the  burden 
of  proof  is  on  the  husband  to  show  that 
the  gift  was  made  without  undue  iufluence. 
and  to  find  a  verdict  for  the  plaintiff  in  the 
absence  of  such  a  showing  on  the  hnsbaDd'i 
part:  White  v.  Warren,  120  Cal.  322. 

Dealings  of  trustee  with    cestui   que 
trust:  See  IG  Am.  Dec.  61C,  617,  note. 


2236.  Trustee  mingling  trust  property  witli  his  own. 

Sec.  2236.  A  trustee  who  willfully  and  unnecessarily  mingles  the  trust  prop- 
erty with  his  own,  so  as  to  constitute  himself  in  appearance  its  absolute  owner, 
is  liable  for  its  safety  in  all  events,  and  for  the  value  of  its  use.  [Commissiouers' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 


IMCixing  trust  with  private  property.— 
Trustees  oucrht  not  to  mingle  the  trnst  prop- 
erty with  their  own  private  property.  If 
it  is  done  unnecessarily,  the  trustee  will  be 
liable  for  any  loss,  no  matter  how  occa- 
sioned: See  2  Pomeroy's  Equity  Jurispru- 
dence, sec.  1076,  note  1.  The  trustee  eaii- 
not,  by  such  commingling  of  funds,  change 
his  character  from  that  of  trustee  to  that 
of  a  mere  debtor:  Gunter  v.  Janes,  6  Cal. 
643.  For  example,  if  a  trustee  deposits  trust 
money  in  bank  in  his  own  narne^  or  mixes 
it  with  his  own,  he  will  be  liable  in  case 
of  the  failure  of  the  banker,  or  for  any 
other  loss:  1  Perry  on  Trusts,  sec.  463; 
School  Dist.  V.  First  Nat.  Bank.  102  Mass. 
174;  Mason  v.  Whitehorn,  2  Cold.  242.  The 
section  is  broad  enough  to  include  land 
as  well  as  moneys,  as  where  a  trustee  takes 


title  to  the  trnst  land  in  his  own  name,  or 
invests  trust  moneys  in  a  note  and  mort- 
^rage  thus  taken:  Matter  of  Bane,  120  Ctl. 
533;  65  Am.  St.  Rep.  201. 

But  where  a  decedent  mingled  the  fuuds 
of  the  trust  with  his  own,  so  that  neither 
the  trust  fund  nor  the  property  into  whif^b 
it  was  converted  could  be  identified,  the 
beneficiary  has  only  a  claim  against  the  es- 
tate, which  must  be  pri»8ented  to  the  execu- 
tor for  allowance:  Lathrop  v.  Bampton,  31 
Cal.  17;  80  Am.  Dec.  141.  But  if  the  trust 
property  can  be  identified,  the  beneficiary 
may  maintain  an  action  against  the  admin- 
istrator without  presenting  any  claim  against 
the  estate  of  the  trustee:  Roach  v.  Caraffa, 
%  Cal.  436.  See  Code  dv.  Proc,  sec  1493; 
Byrne  v.  Byrne,  113  Cal.  294. 


8237.  Measure  of  liability  for  breach  of  trust. 

Sec.  2237.  A  trustee  who  uses  or  disposes  of  the  trust  property,  contrary  to 
section  twenty-two  hundred  and  twenty-nine,  may,  at  the  option  of  the  benefi- 
ciary, be  required  to  account  far  all  profits  so  made,  or  to  pay  the  value  of  its 
use,  and,  if  he  has  disposed  thereof,  to  replace  it,  with  its  fruits,  or  to  account 
for  its  proceeds,  with  interest. 

Tru8tee*8  liability  for  misappropria- 
tion of  property. — ^>^'^here  the  trustee  deals 
with  the  trust  property  as  his  own,  or  for 
any  purpose  not  connected  with  the  trust, 
the  beneficiary  may  claim  all  the  profits: 
McKnight  v.  Walsh,  24  N.  J.  Eq.  408.  509; 
Norris'  Appeal,  71  Pa.  St.  106;  and  see  ante, 
sec.  2229,  and  note.  See,  also,  Adams  v. 
liambard,  80  Cal.  428.  But  see,  for  limita- 
tion on  the  right  of  the  beneficiary  to  the 
profits,  where  the  trustee  has  commingled 
the  trust  funds  with  his  own,  Faulkner  v. 
Bendy,  103  Cal.  15. 

Compound  interest  will  be  allowed 
where  the  trustee  mingles  the  trust  fund 
with  his  own;  i.  e.,  the  legal  rate  with  an- 
nual reeU:  Estate  of  Stott,  52  Cal.  400;  Es- 


tate of  Clark,  53  Cal.  355.  See  the  note  in 
1  Sutherland  on  Damages,  62.3  et  seq.,  on 
this  subject.  It  is  the  general  rale  that 
where  the  omission  of  the  trustee  is  doe  to 
simple  negligence,  he  is  liable  for  simple  in- 
terest; where  the  omission  is  willfol.  for 
compound  interest:  Adams  v.  Lambard,  SO 
Cal.  420;  Estate  of  Thompson,  101  Cal.  349; 
Estate  of  Cousins,  111  Cal.  441.  See  sec. 
2262,  post.  Trustee  is  chargeable  with  the 
compound  interest  until  the  date  of  final 
judgment:  Faulkner  v.  Hendy,  103  Cal.  15. 

Liability  for  noninveatment  of  funds: 
See  sec.  2262.  post. 

Degree  of  diligence  requisite:  Sec.  2259, 
post. 


2238.  Same. 

Sec.  2238.    A  trustee  who  uses  or  disposes  of  the  trust  property  in  any  man- 
ner noft  authorized  by  the  trust,  but  in  good  faith,  and  with  intent  to  serve  the 
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interests  of  the  beneficiary,  is  liable  only  to  make  good  whatever  is  lost  to  the 
beneficiaxy  by  his  error. 

In  aettling  a  trustee's  accounts,    the      been  necessary  is  upon  the  trustee:  Estate 
burden  of  proring  an  expenditure  to  have      of  Thompson,  101  Cal.  349. 

2239.  Cotmstees,  how  far  liable  for  each  other. 

Sec.  2239.  A  trustee  is  responsible'  for  the  wrongful  acts  of  a  cotrustee  to 
which  he  consented,  or  which,  by  his  negligence,  he  enabled  the  latter  to  com- 
mit, but  for  no  others. 

Cotrustees,  how  far  liable  for  each 
other.— As  a  general  rule,  one  trustee  is  not 
liable  or  responsible  for  the  acts  or  defaults 
of  his  cotrustee:  1  Perry  on  Trusts,  sec.  415; 
Stell's  Appeal,  10  Pa.  St.  149;  Banks  v. 
WOkes,  3  Sand.  Ch.  99;  Latrobe  v.  Tieman, 
2  Md.  Ch.  474;  Boyd  v.  Boyd,  3  Gratt.  113. 
So  where^  for  the  sake  of  conformity  only, 
t'wo  trustees  signed  for  money  received  by 
but  one,  both  are  not  by  that  act  alone 
made  responsible  for  the  money;  the  one 
who  actually  received  the  same  is  liable: 
Griffin  V.  Macaulay,  7  Gratt.  476;  Stowe  v. 
Bo  wen,  d9  Mass.  194;  Sinclair  y.  Jackson,  8 
Cow.  543;  Gray  y.  Reamer,  11  Bush,  113; 
Peter  v.  Beverly,  10  Pet.  531,  562. 

For  all  wrongful  acts  of  a  trustee  to  which 
his  cotrustee  consented  or  which  the  latter 
made  possible  by  his  negligence,  he  will  be 
liable.  For  example,  where  one  trustee 
knows  that  his  cotrustee  has  collected  money 
and  has  omitted  to  apply  it  to  the  purposes 
of  the  trust,  and  such  trustee  takes  no  steps 
to  have  a  proper  application  of  the  funds 
made,  they  both  will  be  liable:  Ringgold  v. 
Ringgold,  18  Am.  Dec.  250;  Laroe  v.  Doug- 
lass, IS  N.  J.  £q.  308;  Schneck  y.  Schneck, 


16  N.  J.  £q.  174;  Fonte  v.  Horton,  88  Miss. 
350. 

If  a  trustee  surrenders  the  entire  control 
of  the  trust  property  to  his  cotrustee,  the 
former  will  be  responsible  for  the  losses  oc- 
casioned by  the  wrongful  acts  of  the  latter: 
Gray  v.  Reamer,  11  Bush,  113;  Spencer  v. 
Spencer,  11  Paige,  299;  Royall  v.  McKenzie, 
25  Ala.  363. 

See  further  discussions  of  this  question  in 
the  note  to  Jones'  Appeal,  42  Am.  Dec.  288; 
1  Perry  on  Trusts,  sec.  417-420;  2  Pomeroy's 
Equity  Jurisprudence,  sees.  1069,  1081,  1082. 
See,  also.  Fox  v.  Tay,  89  Cal.  339;  23  Am. 
St.  Rep.  474;  Bermingham  v.  Wilcox,  120 
Cal.  467. 

Compare,  also,  this  section  with  sections 
2368  and  2288. 

Bemedles  against  cotrustees,  whether 
joint  or  several:  See  2  Pomeroy's  Equity 
Jurisprudence,  sec.  1081,  where  in  discuss- 
ing the  joinder  of  trustees  as  parties  defend- 
ant, a  distinction  is  drawn  between  the  case 
where  the  trustees  are  liable  to  the  bene- 
ficiary by  reason  of  some  act  not  purely 
tortious,  and  where  such  is  the  character  of 
the  wrongful  act.  In  the  former  case,  con- 
tribution exiflting  among  the  truntees,  they 
all  should  be  joined;  in  the  latter  case  not. 


ARTICLE  III. 

RIGHTS    AND    OBLIGATIONS    OP   THIRD    PARTIES. 

8ec.  2243.    Third  person,  when  involuntary   trustee. 

Sec.  2244.    When  third  person  must  see  to   application  of  trust  property. 

Sea  2245.    Trust  to  receive  and  apply  income  to  personal  property. 

2243.  Third  person,  when  involuntary  trustee. 

Sec.  2243.  Everyone  to  whom  property  is  transferred  in  yiolation  of  a  trust 
holds  the  same  as  an  involuntary  trustee  under  such  trust,  unless  he  purchased 
it  in  good  faith  and  for  a  valuable  consideration. 

Implied  trustee:  See  the  subject  of  this  same  extent  as  against  the  original  trustee: 

section  discussed  in  the    note  to  sees.  856  Gray  v.  Farmers'  Exchange  Bank,  105  Cal. 

and  803,  ante.    The  trust  can  be  enforced  GO,  64;    citing  Pomeroy's    Equity  Jurispru- 

against  such  involuntary  trustee  only  to  the  dence,  sec.  1048. 

2244.  When  third  person  must  see  to  application  of  trust  property.    ' 

Sec.  2244.     One  who  actually  and  in  good  faith  transfers  any  money  or  other 

property  to  a  trustee,  as  such,  is  not  bound  to  see  to  the  application  thereof, 

and  his  rights  can  in  no  way  be  prejudiced  by  a  misapplication  thereof  by  the 
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trustee.    Other  persons  must,  at  their  peril,  see  to  the  proper  application  of 

money  or  other  property  paid  or  delivered  by  them. 

Application  of  purcliase  money. — ''Here-  teuce  above]  to  all  persons":  See  the  in- 
tofore,"  say  the  code  commissiouersp  ''the  stnictiye  chapter  in  2  Perty  on  Trusts,  Bee 
law  has  applied  this  rule  [of  the  last  sen-      786  et  seq. 

224S.  Trusts  to  receive  and  apply  income  to  personal  property. 

Sec.  2246.  The  provisions  of  sections  eight  hundred  and  fifty-nine  and  eight 
hundred  and  sixty-seven  apply  to  trusts  to  receive  the  income  of  personal  prop- 
erty and  pay  the  same  to  or  apply  the  same  to  the  use  of  any  person.  [Commis- 
sioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  commissioners  say  that  the  object  spendthrift  trasts  for  the  benefit  of  another 

of  this  "section  and  of  the  amendments  to  than  the  trnstor  as  is  done  by  section  eight 

section  eight  hundred  and  fifty-nine  are:  1.  hundred  and    sixty-seven;    3.  To  apply  the 

To  remove  the  ambiguity  at  present  exist-  same  rule  to  trusts  of  personal  proper^." 
ing    as    to    accumulations;  2.  To  authorize 


CHAPTER  11. 

TRUSTS  FOB  THB  BBNBFIT  OF  THIRD  PBRSON8. 
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VI.    Succession  or  Appointment  of  New  Trustees 2287 


ARTICLE  I. 

NATURE  AND  CBBATION  OF  THB  TRUST. 

e^c.  2250.  Who  are  trustees  within  scope  of  this  chapter. 

Sec.  2261.  Creation  of  trust. 

Sec.  2252.  Trustees  appointed  by  court. 

Sec.  2253.  Declaration  of  trust. 

Sec.  2254.  Same. 

2260.  Who  are  trustees  within  scope  of  this  chapter. 

Sec.  2250.  The  provisions  of  this  chapter  apply  only  to  express  frusts,  created 
for  the  benefit  of  another  than  the  trustor,  and  in  which  the  title  to  the  trust 
property  is  vested  in  the  trustee;  not  including,  however,  those  of  executors, 
administraitors,  and  guardians,  as  such. 

2261.  Creation  of  trust. 

Sec.  2251.  The  mutual  consent  of  a  trustor  and  trustee  creates  a  trost  of 
which  the  beneficiary  may  take  advantage  at  any  time  prior  to  its  rescission. 

Bevoking  trust,  beneficiary's  consent     trust  for  third   persons,  they  may  enforce 
necessary:  See  sec.  2280.  the  same:  Bettis  v.  Townsend,  61  Ori.  833. 

Froixdse  for  benefit  of  third  person:        Trust  in  bequest,  parol  evidence  to  eatab* 
See  ante,  sec.  1559.    And  where  one  agreed      llsh:  See  24  Am.  l>ec.  413-417,  note, 
to  hold   the  proceeds  of   a  sale  of  land  in 
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2282.  Trustees  appointed  by  court. 

Sec.  2252.  When  a  trustee  is  appointed  by  a  court  or  public  officer,  as  such, 
such  court  or  officer  is  the  trustor,  within  the  meaning  of  the  last  section. 

2253.  Declaration  of  trust. 

Sec.  2263.  The  nature,  extent,  and  object  of  a  trust  are  expressed  in  the 
declaration  of  trust. 

2254.  Same. 

Sec.  2254.  All  declarations  of  a  trustor  to  his  trustees,  in  relation  to  the 
trust,  before  its  acceptance  by  the  trustees,  or  any  of  them,  are  to  be  deemed 
part  of  the  declaration  of  the  trust,  except  that  when  a  declaration  of  trust  is 
made  in  writing,  all  previous  declarations  by  the  same  trustor  are  merged 
therein. 


AETICLE  II. 

OBLIGATIONS  OF  TRUSTEES. 

Sec.  2258.  Trustees  mnst  obey  declaration  of  trn|ft. 

Sec.  2259.  Degree  of  care  and  diligeuce  in  exccntion  of  trust. 

Sec.  2260.  Duty  of  trustee  as  to  appointment  of  euccessor. 

Sec.  2261.  Inyeetmeut  of  money  by  trustee. 

Sec.  2262.  Interest,  simple  or  compound,  on  omission  to  invest  trust  moneys. 

Sec.  2203.  Purchase  by  trustee  of  claims  against  trust  fund. 

2258.  TruBtees  must  obey  declaration  of  trust. 

Sec.  2258.    A  trustee  must  fulfill  the  purpose  of  the  trust,  as  declared  at  its 

creation,  and  must  follow  all  the  directions  of  the  trustor  given  at  that  time, 

except  as  modified  by  the  consent  of  all  parties  interested^  in  the  same  maimer 

and  to  the  same  extent  as  an  employee. 

Trustee    must    follow    declaration    of        Authority    of    trustee,   generally:  See 
trust:  See  Pomeroy's  Equity  Jurisprudence,      sec.  2207,  post. 
sec.  1062:  compare  with  the  duty  of  em- 
ployee, sec.  1081,  ante. 

♦  • 

2259.  Degree  of  care  and  diligence  in  execution  of  trust. 

Sec.  2259.    A  trustee,  whether  he  receives  any  compensation  or  not,  must  use 
at  least  ordinary  care  and  diligence  in  the  execution  of  his  trust. 


Diligence  in  executing  trust.— Trustees 
must  use  ordinary  care  and  diligence  in  per- 
formance of  the  trust;  that  is,  as  explained 
in  2  Pomeroy's  Equity  Jurisprudence,  section 
1070.  the  same  care,  skill,  and  prudence  *'a 
man  of  ordinary  care,  skill,  and  prudence 
would  use  in  his  own  transactions  and  with 
his*  own  property  under  the  like  circum- 
stances." That  author,  in  an  instructive 
note  to  the  same  section,  points  out  that 
many  of  the  cases  which  say  that  a  trustee 
is  liable  only  for  crassa  neglentia  use  this 
term  as  synonymous  with  "absence  of  ordi- 
nary care  and  diligence  adequate  to  the  par- 


ticular case."  Mere  error  of  judgment  does 
not  subject  a  trustee  to  punitive  responsi- 
bility: Cousins  V.  Thompson,  111  Cal.  441; 
citing  2  Pomeroy's  Equity  Jurisprudence, 
sees.  1070,  1071.  That  delay  in  sale  by 
trustees  does  not  confer  any  rights  upon  the 
beneficiaries  except  the  right  to  an  order  of 
court  directing  the  execution  of  the  trust, 
or  the  removal  of  the  trustees,  see  Fatjo  t. 
Swasey,  111  Cal.  628. 

Loss  of  trust  property  for  which  trustee 
not  liable:  See  75  Am.  Dec.  70&-805,  note. 
,  Obligations  of  trustees:  See,  generally, 
ante,  sec.  2228  et  seq. 


2260.  Duty  of  trustee  as  to  appointment  of  successor. 

Sec.  2260.     If  a  trustee  procures  or  assents  to  his  discharge  from  his  office. 
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before  his  trust  is  fully  executed,  he  must  use  at  least  ordinary  care  and  dili- 
gence to  secure  the  appointment  of  a  trustworthy  successor  before  accepting  his 
own  final  discharge. 

Duty  to  procure  successor.— *  This  pro- 
visiou  is  uew,  and  is  intended  to  protect 
beneficiaries  from  a  hasty  resort  to  tlie 
courts  in  order  to  shake  oCP  the  responsibility 
of  a  trust,  a  proceeding  by  which  they  have 
been  sometimes  irremediably  injured,  an  in- 


solvent and  reckless  trustee  haying  been 
appointed  in  place  of  an  indolent  bat  re- 
sponsible one'*:   Commissioners'  note. 

Succession  or  appointment  of  new  trus- 
tees: See  i>ost,  sec.  2287. 


2261.  Investment  of  money  by  trustee. 

Sec.  2261.  A  trustee  must  invest  money  received  by  him  under  the  trast^  as 
fast  as  he  collects  a  sufficient  amount,  in  such  manner  as  to  afford  reasonable 
security  and  interest  for  the  same. 


Investment  of  trust  funds.— This  section 
makes  it  the  duty  of  the  trustee  to  invest 
trust  money,  and  the  following  section  im- 
poses the  penalty  for  not  so  doing.  Pome- 
roy  (2  Pomeroy's  Equity  Jurisprudence,  sec. 
1073)  classifies  trusts  with  respect  to  the 
investment  of  funds  into  those  where  the 
instrument  creating  the  trust  specifiessecuri- 
ties  or  directs  modes  of  investment,*  and 
into  those  where  the  instrument  is  silent  ou 
the  subject.  That  author*s  exposition  of 
this  branch  of  the  law  will  be  found  of 
value.  In  a  note  to  Nyce's  Estate,  40  Am. 
Dec.  506,  and  57  Am.  Rep.  111-114,  note, 
will  be  found  a  colleotion  of  decisions  ar- 
ranged  according  to   the   various   kinds  of 


securities  into  which  the  trustee  may  pat  the 
trust  fund. 

Investment  under  direction  of  court: 
See  In  re  Cardwell,  55  Cal.  137,  for  liability 
of  guardian  for  making  investment  without 
authority  of  the  court. 

Assent  to  improper  Investment  giveu 
by  a  beneficiary  who  is  sui  juris,  and  has 
full  knowledge  of  the  facts,  vnU  estop  him 
from  holding  the  trustee  accountable:  King 
V.  Talbot,  40  N.  Y.  76;  Campbell  v.  Camp- 
bell, 38  Ga.  304;  Wood  v.  Wood,  5  Paige, 
590;  28  Am.  Dec.  451.  But  such  assent 
must  be  with  full  knowledge  of  the  facts 
and  of  their  legal  effect:  Adair  v.  Brimmer, 
74  N.  Y.  539.  See  the  same  principle  iu 
note  to  sec.  2230,  ante. 


2262.  Interest,  simple  or  compound,  on  omission  to  invest  trust  moneys. 

Sec.  2262.  If  a  trustee  omits  to  invest  the  trust  moneys  according  to  the  last 
section,  he  must  pay  simple  interest  thereon  if  such  omission  is  negligent 
merely,  and  compound  interest  if  it  is  willful. 


Trustee's  liability  for  interest:  Com> 
pare  with  sec.  2237,  ante. 

Commingling  trust  funds.— If  it  appears 
that  an  executor,  as  trustee,  commingles  the 
trust  funds  with  his  own  in  his  bank  ac- 
count, and  uses  them  for  his  own  purposes, 
whether  to  his  pei-sonal  advantage  or  not. 


and  does  not  invest  them  for  the  benefit 
of  the  estate,  he  is  chargeable  with  com- 
pound interest  thereon:  Bemmerly  v.  Wood- 
ward, 124  Cal.  568. 

I>uty  of  the  trustee  to  account:  See 
Green  v.  Brooks,  81  Cal.  328;  Adams  r. 
Lambard,  80  Cal.  426. 


2263.  Furcliase  by  trustee  of  clainui  against  trust  fund. 

Sec.  2263.  A  trustee  cannot  enforce  any  claim  against  the  trust  property 
which  he  purchases  after  or  in  eontemplation  of  his  appointment  as  trustee; 
but  he  may  be  allowed,  by  any  competent  court,  to  charge  to  the  trust  property 
what  he  has  in  good  faith  paid  for  the  claim,  upon  discharging  the  same. 


Purchasing  debts  against  the  trust 
«state  prohibited:  See  sec.  2230,  ante/  and 
note. 

Notwithstanding  this  section,  a  bona  fide 
purchaser  from  a  trustee  of  the  subject  of 
the  trust,  the  purchaser  not  knowing  that 
the  trustee  had  acquired  an  interest  iu  the 
same,  was  allowed  to  hold  as  against  the 
beneficiary.    Say  the  court:  "We  think  that 


in  the  absence  of  all  knowledge  of  the  aa- 
lawful  dealings  of  the  trustee,  the  title  of 
the  purchaser  was  not  affected  by  the  fact 
that  the  trustee  was  dealing  with  the  trust 
property  for  his  own  benefit":  Carey  ▼. 
Brown,  62  Cal.  373.  But  a  purchaser  from  a 
trustee  with  notice  will  be  cliarged  with  the 
trust:  Cavagnaro  t.  Don,  03  Cal.  227. 
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ARTICLE  in. 
powers  of  trustees. 

•  Sec.  22C7.    Trustee's  powers  as  agent.  Sec.  22l9.    Discretiouary  powers. 

Sec.  22G8.    All  must  act. 

4 

2267.  Trustee's  powers  as  agent. 

Sec.  2267.  A  trustee  is  a  general  agent  for  the  trust  property.  His  authority 
is  such  as  is  conferred  upon  him  by  the  declaration  of  trust  and  by  this  chapter, 
and  none  other.  His  acts,  within  the  scope  of  his  authority,  bind  the  trust 
property  to  the  same  extent  as  the  acts  of  an  agent  bind  his  principal. 

Power  of  trustee. — ^For  a  full  discussion  The  tmstee's  authority  may  be  for  a  lim- 

of  the  powers  of  trustee  as  general  agent  of  ited  time  only,  and  after  the  expiration  of 

the  trust  property,  see  2  Perry  on  Trusts,  that    period    his    power    ceases:  Tyler    v. 

sec.  473  et  seq.    Examples  in  this  state  of  Granger,  48  Cal.  259,  where  the  power  was 

the  power  of  trustee  under  the  instrument  «^^«"  t<>  »  *'-"»*^  ^  «^"  '*"d«  ^>***»°  "^^^ 

creating  the  trust  are  the  following:  Beatty  ^^^^^  ^     trustees.-Ejectment  cannot 

T.  aark    20  Cal.  11    determining  that  the  ^  maintained  by  a  trustee  against  the  bene- 

trustee  had  exceeded  his  authority  m  bor-  ficiary  or  his  assigns,  where  such  trustee's 

rowing  money  on  his  note  as  trustee  for  powers,  defined  by  the  declaration  of  trust, 

other  purposes  than  those  specified  in  the  extend  merely  to  holding  the  title  as  security 

trust;    Tyler  v.  Granger,  48    Cal.    259.    In  for  a  debt:  Tyler  v.  Granger.  46  Cal.  259. 

Griffin  V.  Blanchar,  17  Cal.  70,  a  trustee  of  But  that  the  trustee  may,  in  general,  bring 

a  naked  trust  was  decided  to  have  no  power  actions  for  the  recovery  of  trust  estates,  or 

to  mortgage  the- trust  estate.    A  couveyauce  to  prevent  waste  or  trespass  thereon,  see 

to  one  in  trust  to  rent  or  sell  the  property  Tyler  v.  Houghton,  25  Cal.  26. 

pas.se8  the  fee,  and  the  trustee  has  power  to  Powers  are  to  be  construed  most  favorably 

convey  the  legal  title:  Thompson  v.  McKay,  to  the  beneficiary:  Sprague  v.  Edwards,  48 

41  Cal.  221.    See,  also.  Floyd  v.  Rankin,  8«  Cal.  239. 

Cal.  159;  Floyd  v.  Forbes,  71  Cal.  588;  Floyd  Power  of  sale,  when  vested  with  trustee 

y.   Davis,  98  Cal.   591,    construing   various  by   implication:  See   87  Am.   Dec.   209-217, 

provisions    of  the  Lick    trust.    A  trust  to  note. 

manage  property  and  pay  over  and  deliver  Powers  to  two  or  more  trustees:  See 

Che  same  to  beneficiaries  at  their  majority  see.  2288,  post,  and  sec.  860,  ante, 

requires  that  the  property  be  kept  and  de-  Agent's    acts    binding    principal:  See 

livered   in  kind  to  the  beneficiaries  at  the  sees.  2330-2339,  post. 

termination    of   the    trust:  Goad    v.    Mont-  For    what   purposes    trusts    may    be 

gomer^',  119  Cal.  553;  63  Am.  St.  Rep.  145.  created:  See  sec.  857,  ante. 

2268.  All  must  act. 

Sec.  2268.    Where  there  are  several  cotrustees,  all-  must  unite  in  any  act  to 

bind  the  trust  property,  unless  the  declaration  of  trust  otherwise  provides. 

All  cotrustees  must  act,  as  in  disposing         Survival  of  trust:  See  post,  sec.  2288. 
t>f  the  trust  estate,  or  of  any  part,  the  con-         Liability  for  acts  of  cotrustee:  See  ante, 

veyauce  must  be  executed  by  all,  otherwise  sec.  2239. 

the  legal  title  is  not  conveyed:  Learned  v.         Executors,  when  one  or  majority  may 

Wilson.  40  Cal.  349.  act:  See  Code  Civ.  Proc,  sec.  1355. 

2269.  Discretionary  powers. 

Sec.  2269.     A  discretionary  power  conferred  upon  a  trustee  is  presumed  not 

to  be  left  to  his  arbitrary  discretion,  but  may  be  controlled  by  the  proper  court 

if  not  reasonably  exercised,  unless  an  absolute  discretion  is  clearly  conferred 

bv  the  declaration  of  trust. 

Discretionary  powers  must  not  be  arbi-  a  good  title:  Saunders  v.  Schmaelzle,  49  Cal. 

trarily  employed.    If  trustees  have  authority  59. 

in  their  discretion  to  execute  a  deed  of  the  Discretionary  powers  of  trustee  cannot  be 

trust  property,  having  exercised  the  discre-  delegated:  See  Saunders  v.  Webber,  39  Cal, 

tion  by  undertaking  to  sell,  a  court  of  equity  2ST. 
will  compel  them,  in  a  proper  case,  to  give 
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ARTICLE  IV. 


RIGHTS   OF  TRUSTEES. 


Sec.  2273.    Indemnification  of  trustee. 
Sec.  2274.    Compensation  of  trustee. 


Sec.  2275.    Involuntary  trustee. 


2273.  Indemniflcation  of  trustee. 

Sec.  2273.  A  trustee  is  entitled  to  the  repayment,  out  of  the  trust  property, 
of  all  .expenses  actually  and  properly  incurred  by  him  in  the  performance  of 
his  trust.  He  is  entitled  to  the  repayment  of  even  unlawful  expenditures,  if 
they  were  productive  of  actual  benefit  to  the  estate. 

Indeninlflcatlon  of  truBtae.— The  trustee     trustee's  lien  for  money  expended  in  the  pay- 


is  entitled  to  reimbursement  for  expenditures 
made  on  behalf  of  the  trust,  but  the  outlay 
must  have  been  made  for  the  preservation  of 
the  property,  or  to  prevent  the  failure  of  the 
trust:  Beatty  v.  Clark,  20  Gal.  11.  By  an 
understanding  with  the  beneficiary,  moneys 
advanced  may  be  made  a  charge  upon  the 
rents  of  the  estate:  EUig  v.  Naglee,  9  Cal. 
683;  so,  also,  with  respect  to  legal  services: 
EUig  V.  Naglee.  0  Cal.  683;  and  a  court  on 
rendering  a  decree  establishing  a  trust  may 
make  the  reimbursement  of  the  trustee  a 
condition  precedent  to  the  conveyance  of  the 
trust  estate  to  the  beneficiary  by  the  trustee: 
Robles  V.  Clark,  25  Cal.  317.  While  Beatty 
V.  Clark,  20  Cal.  11,  and  Robles  v.  Clark, 
26  Cal.  317  seem  to  decide  that  the  trustee 
has  a  lien  on  the  trust  estate  or  its  income 
for  reimbursement,  the  law  on  the  subject 
is  not  entirely  settled:  See  2  Pomeroy's 
Equity  Jurisprudence,  sec.  1085,  in  note. 
Glide  V.  Dwyer,  83  Cal.  477,  recognizes  the 


ment  of  encumbrances. 

One  who,  deenfing  himself  to  be  the  owner 
of  land,  pays  off  encumbrances,  is  entitled 
to  reimbursement  from  those  for  whom  he 
is  adjudged  to  hold  the  land  as  trustee: 
Morrison  v.  Bowman,  29  Cal.  337;  Babies 
V.  Clark,  25  Oal.  317;  so  one  in  whose  name 
a  conveyance  is  talcen,  and  who  furnishes 
portion  of  the  consideration  money,  while 
deemed  a  trustee  for  the  real  party  in  in- 
terest, will  be  considered  as  holding  the 
legal  estate  as  security  for  the  repayment  of 
his  advances:  Hidden  v.  Jordan,  21  Cal.  01': 
Woodard  v.  Wright,  82  Cal.  202.  Such  a 
trustee,  if  inv««ted  with  general  powers  of 
control  and  management,  is  not  bound  to  the 
strict  limitations  placed  on  mortgagees  in 
possession:  Woodard  v.  Wright,  82  Oal.  2U2. 
As  to  the  rule  of  compensation  to  be  allowed 
to  a  trustee  who  has  contracted  with  him- 
self on  behalf  of  the  beneficiary,  see  Fox  t. 
Hale  &  Norcross  etc.  Min.  Co.,  108  Cal.  'M, 
422. 


2274.  Compensation  of  trustee. 

Sec.  2274.  Except  as  provided  in  section  one  thousand  seyen  hundred  of  the 
Code  of  Civil  Procedure,  when  a  declaration  of  trust  is  silent  upon  the  sub- 
ject of  compensation,  the  trustee  is  entitled  to  the  same  compensation  as  an 
executor.  If  it  specifies  the  amount  of  his  compensation,  he  is  entitled  to  the 
amount  thus  specified  and  no  more.  If  it  directs  that  he  shall  be  allowed  a  com- 
pensation, but  does  not  6pe9ify  the  rate  or  amount,  he  is  entitled  to  such  com- 
pensation as  may  be  reasonable  under  the  circumstances.  [Amendment,  ap- 
proved March  19,  1889;  Stats.  1889,  p.  334;  took  effect  immediately.] 

Schell,  63  K.  Y.  26^.  An  assignee  for  the 
benefit  of  creditors  is  entitled  to  commls' 
sious,   notwithstanding    the    assignment  is 


Compensation  of  trustees  the  same  as 
that  of  executor  where  the  declaration  of 
trust  is  sUent:  See  Code  Civ.  Proc,  sec.  1618. 
For  a  statement  of  the  mles  on  this  subject 
adopted  in  the  yarions  states  of  the  Union, 
see  the  note  to  Gibson's  Case,  17  Am.  Dec. 
266. 

When  the  compensation  is  directed  by  the 
declaration  of  trust  to  be  paid  to  the  trus- 
tee, but  no  rate  specified,  he  is  entitled  to  a 
reasonable  amount:  See,  for  illustration, 
Meacham  v.  Stemes,  9  Paige,  398;  Wagstaff 
V.  Lowerre,  23  Barb.  209;  In  the  Matter  of 


silent  upon  this  point,  and  prorides  for  the 
disposition  of  all  of  the  assigned  property: 
Menke  t.  lililler.  56  Cal.  628. 

Forfeiting  right  to  compensation  by 
malfeasance:  See  note  to  Gibson's  Case,  17 
Am.  Dec.  274.  See,  also,  Estate  of  Thomp- 
son, 101  Cal.  340. 

InToluntary  tmstee  entitled  to  bo 
compensation,  when:  See  sec.  2275. 
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2275.  Xnyoluntary  trustee. 

Sec.  2275.     An  involuntary  trustee,  who  becomes  such  through  his  own  fault, 
has  none  of  the  rights  mentioned  in  this  article. 

Involuntaiy    trnstee    defined:      Sees.    2217,  2223,    2221,    aute.    See   Weygant   y. 
Bartlett,  102  Cal.  224. 


ARTICLE  V. 


TERMINATION  OF  THE.  TRUST. 


Sec  2279.    Trust,  how  eztiugmshed. 

Sec.  2280.    Not  revocable. 

Sec.  2281.    Trustee's  office,  how  vacated. 


Sec.  22^.    Trustee,  how  discharged. 
Sec.  2283.    Kemoval  by  district  court 


2279.  Trusty  how  extinguished. 

Sec.  2279.    A  trust  is  extinguished  by  the  entire  fulfillment  of  its  object,  or 

by  such  object  becoming  impossible  or  unlawful. 

"So  a4  to  real  trusts:  Matter  of  Craig, 
1  Barb.  33;  Matter  of  De  Kay.  4  Paige,  403; 
and  doubtless  as  to  personal  trusts":  Ck)m- 
missioners'  note.  Abandonment  of  the  trust 
by  the  trustees,  and  an  improper  lease  of 
the  trust   property,  do  not  extinguish    the 

2280.  Hot  revocable. 

Sec.  2280.  A  trust  cannot  be  revoked  by  the  trustor  after  its  acceptance, 
actual  or  presumed,  by  the  trustee  and  beneficiaries,  except  by  the  consent  of 
all  the  beneficiaries,  unless  the  declaration  of  trust  reserves  a  power  of  revoca- 
tion to  the  trustor,  and  in  that  case  the  power  must  be  strictly  pursued. 


trust;  it  is  merely  a  ground  for  the  inter- 
position of  a  court  of  equity  for  the  removal 
of  the  offenders  and  the  correction  of  their 
abuses:  People  y.  Cogswell,  113  Cal.  129, 
142. 


HeUmau  v.  McWilliams,  70  Cal.  449; 
Kopp  T.  Guuther,  95  Cal.  63  (voluntary  deed 
of  trust,  without  consideration,  passing  a 
present  interest  to  the  trustee,  is  revoca- 
ble. Here  the  deed  of  trust  referred  to  a 
declaration  of  trust  in  the  trustor's  will, 
and  was  held  not  to  be  revoked  by  a  revo- 
cation o.  the  will);  Scrivner  v.  Dietz,  84  Cal. 
295  (trust  for  creditors).  A  power  of  revo- 
cation, exercised    as  to  part  of  the    trust 


property,  does  not  affect  the  trust  as  to  the 
remainder:  Booth  v.  Oakland  Bank  of  Sav- 
ings, 122  Cal.  19.  The  trust  remains  oper- 
ative until  the  power  is  exercised  in  the 
proper  manner:  Nichols  v.  Emery,  109  Cal. 
323,  831;  50  Am.  St.  Kep.  43. 

Asslgfxunent  for  creditors,  revocation  of: 
See  44  Am.  Dec.  420-428,  note;  90  Am.  Dec. 
507-510,  note. 


2281.  Trustee's  office,  how  vacated. 

Sec.  2281.    The  office  of  a  trustee  is  yacated: 

1.  By  his  death;  or, 

2.  By  his  discharge. 

2282.  Trustee,  how  dischai^ed. 

Sec.  2282.    A  trustee  can  be  discharged  from  his  trust  only  as  follows: 

1.  By  the  extinction  of  the  trust; 

2.  By  the  completion  of  his  duties  under  the  trust; 

3.  By  such  means  as  may  be  prescribed  by  the  declaration  of  trust; 

4.  By  the  consent  of  the  beneficiary,  if  he  have  capacity  to 'contract; 

5.  By  the  judgment  of  a  competent  tribunal  in  a  direct  proceeding  for  that 
purpose,  that  he  is  of  unsound  mind;  or, 

6.  By  the  superior  court.    [Amendment,  approved  February  15, 1883;  Statutes 

and  Amendments  1883,  3;  took  effect  from  passage.] 
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Discliarge  of  trustee.— The  aboTv  section  resign  of  his  own  mere  will:  Crnger  t.  Hal- 
is  exclusive.    A  trustee    once    having    as-  liday»  11  Paige.  319;  Shepperd  v.  McEvjw, 
snmed  to  act  as  such  cannot    be  relieved  4  Johns.  Ch.  186;  Diefendorf  v.  Spraker,  10 
from  performance,  except  by  death,  or  as  N.  Y.  246. 
specified   in  the   above   section;   he   cannot 

2283.  Bemoval  of  trustees  by  court. 

Sec.  2283.  The  superior  court  may  remove  any  trustee  who  has  violated  or 
is  unfit  to  execute  the  trust,  or  may  accept  the  resignation  of  a  trustee.  [Amend- 
ment, approved  April  6,  1880;  Amendments  1880,  8  (Ban.  ed.  127);  took  effect 
immediately.] 

As  to  discretionary  nature  of  this  power  of  the  court,  see  Tevis  v.  Butler,  103  CaL 
2^9. 


ARTICLE  VI. 

SUCCESSION  OR  APPOINTMENT  OF  NEW  TBUSTBE& 

Sec.  2287.    Vacant  trusteeship  fill<?d  by  court. 
Sec.  22S8.    Survivorship  between  cotrustees. 
Sec.  2289.    Superior  court  as  trustee. 

2287.  Vacant  trusteeship  filled  by  court. 

Sec.  2287.  The  superior  court  may  appoint  a  trustee  whenever  there  is  a 
vacancy  and  the  declaration  of  trust  does  not  provide  a  practicable  method  of 
appointment.  [Amendment,  approved  April  6,  1880;  Amendments  1880,  8 
(Ban.  ed.  127);  took  effect  immediately.] 

Vacant  trusteeship:  "Leggett  v.  Hunter,  v.  Davy,  88  Cal.  495.    See,  also.  see.  2252, 

19  N.   Y.  450.    This    provision    is  broader  ante.    The  jurisdiction  given  by  these  sec- 

than  the  former  rule,  which  applied  only  to  tions  is  a  quasi  jurisdiction  in  rem;  service 

vacancies  caused  by  resignation  or  removal:  of  process  upon  any  person  interested  in  the 

Matter  of  Stevenson,  3  Paige,  420;  Matter  trust  fund  is  not  necessary.    The  successor 

of  Van  Schoonhoven*  5  Paige,  ^0" :    Ck)m-  of  a  deceased  trustee  may,  therefore,  be  ap- 

missioners'  note.  pointed  without  notice  to  the  trustor,  at  the 

Appointment  of  Buccesaor  to  fill  a  va-  discretion  of  the  court:  Dyer  v.  Leach,  91 

cancy  by  the  remaining  trustees:  See  Irvine  Cal.  191;  25  Am.  St.  Rep.  171. 

2288.  SurvivorBhip  between  cotrustees. 

Sec.  2288.  On  the  death,  renunciation,  or  discharge  of  one  of  several  co- 
trustees the  trust  survives  to  the  others. 

Survival  of  trust  to  cotrustee.— Wher-  and  power  to  sell  survives    to  the  others: 

ever  by  the  terms  of  a  trust  to  convey  realty  Saunders  v.  Schmaelzle,  49  Cal.  59. 

it  is  doubtful  whether  the  trustees  take  as  Survivorship  of  cotrustees:  See  18  Am. 

joint  tenants  or  as  tenants  in  common, courts  ^,*.   "^*  lOi,  note.  ^                          ^ 

will  hold,  if  possible,  that  they  take  as  joint  This  section  is  consistent  with  section  860. 

tenants:  Saunders  v.  Schmaelzle,  49  Cal.  59.      ^^'      T'  ^^*  zIt*  A^lt:  w^    c     ^  9'\'* 
.    ,  .^  ^  ^v  u      J'       *u    4.      4.         Survival  of  finiardianship:  See  sec.  ^-. 

And  if  one  of  their  number  dies,  the  trust  .  *  *^ 

2289.  Superior  court  as  trustee. 

Sec.  2289.  "When  a  trust  exists  without  any  appointed  trustee,  or  where  all 
the  trustees  renounce,  die,  or  are  discharged,  the  superior  court  of  the  county 
where  the  trust  property,  or  some  portion  thereof,  is  situated,  must  appoint  an- 
other trustee,  and  direct  the  execution  of  the  trust.  The  court  may,  in  its 
discretion,  appoint  the  original  number  or  any  less  number  of  trustees.  [Amend- 
ment, approved  April  6,  1880;  Amendments  1880,  8  (Ban.  ed.  127);  took  effect 

immediately.] 
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Appointizig  trustee  by  the  coiirt:  See 
snggrestion  as  to  the  proper  course  to  pur- 
sue, 1  Perry  on  Trusts,  sec.  282  et  seq. 

Title  of  successor  appointed  by  the 
court.— That  the  legal  title  rests  in  him, 
subject  to  the  trust,  see  Fatjo  v.  Swasej, 
111  Cal.  628. 

Substitution   of   trustees    will    not   be 


made  by  the  court  If  no  good  result  is  to 
be  accomplished  thereby:  Schlessinger  y. 
Mallard.  70  Cal.  32G. 

The  tTnited  States  district  court  has 
exclusive  jurisdiction,  upou  the  death  of  a 
trustee  appointed  under  the  baukrupt  act  of 
1870,  to  appoint  his  successor:  Lloyd  v. 
Davis,  123  Cal.  348. 


TITLE  IX. 

AGENCY. 

Chapter  I.     Agency  in  General 

II.    Particular  Agencies 


2295 
2362 


CHAPTER  I. 

AGENCY    IN    GENERAL. 

Article  I.    Definition  of  Agency 2295 

II.     Authority  of  Agents  2304 

III.  Mutual  Obligations  of  Principals  and  Third  Persons 2330 

IV.  Obligations  of  Agents  to  Third  Persons 2332 

V.     Delegation  of  Agency 2349 

VI.     Tennination  of  Agency 2355 

'TTnder  this  head  the  representation  of  of  principal  and  agt»nt  are  a  branch  of  5ser- 

ooe  person  by  another  is  the  only  subject  vice,  and  are  defined  in  the  title  on  that 

treated.    The  rights  acquired  by  third  per-  subject.    So  far  as  these  relations  create  a 

sons  against    both  the    principal    and    the  mutual  trust,  they  are  regulated  by  the  title 

agent  are  here  stated.    The  mutual  relations  on  trust'':  Commissioners'  note. 


AKTICLE  I. 

DEFINITION    OF   AGENCY. 

Sec.  2295.  Agency,  what. 

Sec.  2296.  Who  may  appoint,  and  who  may  be  an  agent. 

Sec.  2297.  Agents,  general  or  special. 

Sec.  2298.  Agency,  actual  or  ostensible. 

Sec.  2299.  Actual  agency. 

Sec.  2300.  Ostensible  agency. 

2295.  Agency,  what. 

Sec.  2295.     An  agent  is  one  who  represents  another,  called  the  principal.  In 
dealings  with  third  persons.    Such  representation  is  called  agency. 

Delegated  authority.— In  eyery  definition 
of  an  agent  the  one  element  in  common  is 
the  recognition  of  the  derivative  authority 
of  the  agent;  and  this  element  is  the  real 
distinguishing  feature  of  the  contract  of 
agency:  Story  on  Agency,  sec.  3;  Evans  on 
Agency,  1. 

Power  of  attorney,  construction  and  ef- 
fect of:  See  81  Am.  Dec.  776-778,  note. 
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Agent  and  attorney  .—The  terms  "agent'* 
and  "attorney"  are  frequently  used  synony- 
mously: Pratt  V.  Putnam,  13  Ma»s.  363;  but 
this  is  inaccurate.  The  term  "agent"  is 
generic;  the  term  "attorney  in  fact"  is  spe- 
cific. An  attorney  in  fact  is  an  agent.  An 
agent  is  not  always  an  attorney  in  fact.  The 
terms  are  not  synonymous:  Porter  v.  Her- 
mann, 8  Cal.  619.    Attorneys  are  of    two 


§§  2296,  2297 


Civil  Code. 


[Div.  m,  Part  IV, 


kinds:  attorney  at  law  and  attorneys  in  fact. 
The  latter  term  may  include,  says  Mr. 
Story,  all  other  agents  employed  in  any  busi- 
ness; but  it  is  sometimes  used  to  designate 
persons  who  act  under  a  special  agency,  so 
that  they  are  appointed  in  factum  for  the 
deed  or  act  required  to  be  done:  Story  on 
Agency,  sec.  25.    But  in  this  state  it  hae 


been  decided  that  the  term  is  used  in  the 
latter  sense:  Porter  t.  Hermann,  8  Oal.  G19. 

Immoral  and  illeg^  agencies  cannot  be 
established:  Wharton  on  Agency,  sec.  26; 
Story  on  Agency,  sees.  11,  195. 

Master  and  servant:  See  sec.  2009  et  se^i. 

Factors:  See  sec  2026  et  seq. 

Agents:  See  article,  sees.  2010-2022. 


2296.  Who  may  appoint,  and  who  may  be  an  agent. 

Sec.  2296.    Any  person  having  capacity  to  contract  may  appoint  an  agent, 
and  any  person  may  be  an  agent. 

Who  may  be  a  principal.— Idiots,  luna- 
tics, and  other  persons  not  sui  juris,  are 
wholly  incapable;  and  infants  and  married 
women  are  incapable,  except  under  special 
circumstances:  Story  on  Agency,  sec.  6. 

Harried  woman.— A  married  woman,  not 
a  sole  trader,  cannot,  except,  perhaps,  as  to 
her  separate  estate,  appoint  an  agent  or  at- 
torney either  by  deed  or  parol:  Patton  v. 
Steward.  19  Ind.  283:  Sumner  t.  Oonaut,  10 
Vt.  0;  Gilleppie  t.  Worford,  2  Colo.  638; 
Caldwell  v.  Walters,  18  Pa.  St.  79;  55  Am. 
Dec.  592;  Phillips  v.  Burr,  4  Duer,  113.  But 
see  section  158,  ante,  as  to  married  woman's 
power  to  make  contracts  in  California.  See 
as  to  married  woman  contracting  for  herself 
and  not  as  agent  for  her  husband,  Bank  of 
Tehama  County  v.  Crumley,  74  Cal.  401. 

Infants  cannot  delegate  authority:  Sec. 
83,  ante.  The  general  rule  appears  to  be 
that  all  acts  done  by  infants  through  an 
ageut  or  attorney  in  fact  are  voi^,  not  mere- 
ly voidable:  Fetgow  t.  Wiseman,  40  Ind. 
198;  Strain  v.  Wright,  7  Ga.  508;  Cummings 
V.  Powell,  8  Tex.  90;  Ferguson  v.  BeU,  17 
Mo.  351;  ^rophire  v.  Burns,  46  Ala.  108; 
Bazeman  t.  Browning,  31  Ark.  304;  Ohapiu 
V.  Shafer,  49  N.  Y.  412;  Davall  y.  Grav^,  7 
Bush.  467.  But  "an  infant  may  authorize 
another  person  to  do  any  act  which  is  for 
his  benefit":  Story  on  Agency,  sec.  G;  Tucker 
V.  Morelaud,10  Pet.  58;  Wharton  on  Agency, 
sec.  12.  An  infant  may  execute  a  promis- 
sory note  by  an  agent,  and  an  infant  prom- 
isee  may  also  authorize  another  to  transfer 
a  note  by  indorsement  for  him,  and  the  trans- 
fer is  valid  until  avoided:  Hastings  y.  Dol- 
larhide,  24  Cal.  195;  Hardy  v.  Waters^  38 
Me.  460;  see,  also,  Whitney  v.  Dutch,  14 
Mass.  457;  7  Am.  Dec.  229.  The  doctrine 
that  an  infant's  acts  done  through  an  agent 


are  void  should  at  all  events  be  restricted 
to  acts  done  under  mere  naked  powers  of  at- 
torney to  do  acts  requiring  an  authority 
under  seal:  13  Am.  Law  Rev.,  sec.  288; 
E weirs  Evans  on  Agency,  12,  note. 

Non  compoteB.— When  one  of  the  parties 
to  a  contract  is  of  unsound  mind,  and  the 
fact  is  uukuowu  to  the  other  contracting 
party,  no  advantage  having  been  taken  of 
the  lunatic,  this  will  not  vacate  a  contract, 
especially  when  it  is  executed  in  whole  or 
in  part,  and  the  parties  cannot  be  wholly 
restored  to  their  original  position  :  Yonnf 
V.  Stewns,  46  N.  H.  138;  2  Am.  Rep.  202: 
Beyrens  v.  McKensie,  23  Iowa,  343;  Person 
V.  Warren,  14  Barb.  488;  Beals  v.  See,  10 
Pa.  St.  66;  49  Am.  Dec.  573;  Ganger  r. 
Skinner,  14  N.  J.  Eq.  380;  Wilder  v.  Weak- 
ley,  84  Ind.  181;  McCormick  v.  Littler,  S5 
111.  02;  28  Am.  Rep.  610;  see;  also.  EwelFs 
Evans  on  Agency,  sec.  13. 

Who  may  be  airents.— Generally,  all  pe^ 
sons,  except  non  compotes  mentis,  may  act 
as  agents:  Governor  v.  Daily,  14  Ala.  4(99  (a 
slave);  Brown  v.  Hartford  Fire  Ins.  Co.,  117 
Mass.  ^79  (an  infant  partner);  Teiker  r. 
Emerson.  16  Vt.  633  (wife);  McKinley  v. 
McGregor,  3  Whart  309;  31  Am.  Dec.  5C9 
(wife);  Wharton  on  Agency,  sec  14;  Mc^ 
Williams  v.  Detroit  Cent.  Mills  Co.,  31  Mich. 
274  (a  corporation),  and  cases  there  dted. 

A  person  having  an  adverse  interest  to 
the  principal  in  any  transaction  caxmot  be 
an  agent  of  such  principal  in  that  transac- 
tion: Bunker  .V.  Milee,  30  Me.  431;  50  Am. 
Dec.  632;  Walker  v.  Palmer,  24  Ala.  338; 
Story  on  Agency,  sec.  9;  Adams  v.  Scales, 
57  Tenn.  337;  Eweirs  Evans  on  Agency,  18; 
Banks  v.  Judah,  8  Conn.  145.  See  Panly  r. 
Pauly,  107  Cal.  8;  48  Am.  St.  Rep.  9& 


2297.  Agents,  general  or  speoial. 

Sec.  2297.    An  agent  for  a  particular  act  or  transaction  is  called  a  special 
agent.    All  others  are  general  agents. 

Question  of  fact.— The  agency  and  ex- 
tent of  authority  is  a  question  of  fact  for 
the  jury:  Dickinson  County  v.  Miseissippi 
Valley  Ins.  Co.,  41  Iowa,  286;  Beringor  t. 
Meanor,  85  Pa.  St.  223;  Famum  v.  Phoenix 
Ins.  Co.,  88  Cal.  1M6;  17  Am.  St.  Rep.  233; 
Bergtholdt  v.-  Porter  Bros.  Co.,  114  Cal.  081. 
688.  Parol  evidence  admissible  to  interpret 
powers  conferred  in  power  of  attorney: 
Friuk  V.  Roe,  70  Cal.  206. 

ConclusionB    of    law    as    to   agency: 


When  the  agent  exceeds  his  special 
authority,  and  in  so  doing  makes  his  prin- 
cipal liable,  the  latter  has  a  claim  to  com- 
pensation from  the  agent  for  such  damages 
as  have  resulted  from  the  unauthorized  act: 
Dodge  V.  Tileston,  12  Pick.  328;  Clark  v. 
Roberts,  26  Mich.  506;  Howe  v.  Southerland, 
S9  Iowa,  484;  Price  v.  Keyes,  62  N.  Y.  378; 
McDermid  v.  Cotton,  2  111.  App.  297.  For 
liability  of  agent  to  principal  on  breach  of 
contract,  see  Dunn  v.  Mackey,  80  Cal.  104. 
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Paige  ▼.  Roeding,  96  Cal.  388;  Hibernia 
SaT.  etc.  Soc.  r.  Moore,  68  Cal.  156  (held 
findings  of  fact  insufficient). 

A  g^eneral  agent  may  bind  his  principal 
when  acting  within  the  scope  of  thfe  gen- 
eral authority  conferred  upon  him,  even 
when  he  violates  certain  private  instruc- 
tions: Story  on  Agency,  sec.  73;  Allen  v. 
Ogden,  1  Wash.  174;  Bryant  v.  Moore,  26 
Me.  84;  45  Am.  Dec.  9G; .  Fitzsimmons  y. 
Joslin,  21  Vt.  129;  52  Am.  Dec.  46;  Butler 
V.  Maples,  9  Wall.  766;  Morey  v.  Webb.  65 
Barb.  22;  Anderson  y.  State,  22  Ohio  St. 
305;  Willard  t.  Buckingham,  36  Conn.  365; 
Morton  y.  Scull,  28  Ark.  289;  Palmer  y. 
Cheney,  85  Iowa,  281;  Wharton  on  Agency, 
sec.  130;  see  sec.  2317,  post. 

A  special  agent  does  not  bind  his  princi- 
pal when  he  exceeds  the  special  and  limited 


authority  conferred  upon  him,  unless  the 
principal  has  held  him  out  as  possessing  a 
more  enlarged  authority:  See  note  to  Ros- 
si ter  y.  Rossiter,  24  Am.  Dec.  65;  Andrews 
y.  Kueeland,  6  Cow.  354;  Herbert  y.  Knee- 
land,  32  Vt.  316;  Hatch  y.  Taylor,  10  N.  H. 
538;  see  sec.  2317,  post;  Bullard  y.  McArdle, 
98  Cal.  355;  36  Am.  St.  Rep.  176;  Frink  y. 
Roe,  70  Cal.  296. 

See  Quay  y.  Presidio  etc.  R.  R.  Co.,  82 
Cal.  1,  for  example  of  special  agent. 

Partnership.— Each  partner  is  held  out 
as  a  general  agent,  and  his  acts  are  bind- 
in£[,  notwithstanding  he  has  yiolated  priyate 
instructions  or  secret  articles  of  copartner- 
ship: United  States  Bank  y.  Binney,  5  Pet. 
529;  CoUyer  on  Partnei-ship,  Phillip's  ed.,  c. 
1,  pp.. 212-215,  and  note. 


2298.  Agency^  actual  or  ostensible. 
.Sec.  2298.    An  agency  ia  either  actual  or  OBtensible. 


Actual  agent's  authority:    Sec&  2315, 
2316^  2318,  2319. 


Ostensible  agent's  authority:  Secs.2315» 
2317-2319,  2334. 


2299.  Actual  agency. 

Sec.  2299.  An  agency  is  actual  when  the  agent  is  really  employed  by  the 
principal. 

2300.  Ostensible  agency. 

Sec.  2300.  An  agency  is  ostensible  when  the  principal  intentionally,  or  by 
want  ot  ordinary  care,  causes  a  third  person  to  believe  another  to  be  his  agent 
who  is  not  really  employed  by  him. 

See  sec.  2317,  and  note.  the  alleged  principal:  Gosliner  ▼.  Grangers* 

Ostensible  agency.— He  who    seeks    to  Bank,  124  Cal.  225. 

charge  a  principal  with  the  act  of  an  al-  Ostensible  authority  to  draw  on  principal, 

leged  ostensible  agent  must  himself  believe  eridence  sufficient  to  establish:  See  Bank  of 

that  the  agent  had  authority  as  such  from  Ukiah,  130  Cal.  268. 


ARTICLE  II. 


AUTHOBITY  OF  AOBNTS. 

Sec.  2304.  What  authority  may  be  conferred. 

Sec.  2305.  Agent  may  perform  acts  required  of  principal  by  code. 

Seo.  2d0d.  Agent  cannot  have  authority  to  defraud  principal. 

Sec.  2S07.  Creation  of  agency. 

Sec  2308.  Consideration  unnecessary. 

Sec.  2309.  Form  of  authority. 

Sec.  2310.  Batification  of  agent's  act. 

Sec.  2311.  Ratification  of  part  of  a  transaction. 

Sec.  2312.  When  ratification  void. 

Sec.  2313.  Batification  not  to  work  injury  to  third  persons. 

Sec.  2314.  Bescission  of  ratification. 

Sec.  2315.  Measure  of  agent's  authority. 

Sec.  2316.  Actual  authority,  what. 

Sec.  2317.  Ostensible  authority,  what. 

Sec.  2318.  Agent's  authority  as  to  persons  having  notice  of  restrictions  upon  it* 

6ec.  2319.  Agent's  necessary  authority. 
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Sec.  2320.  Agent's  power  to  disobey  instructious. 

Sec.  2321.  Authority  to  be  construed  by  its  specific  rather  than  by  its  general  tenns. 

Sec.  &22.  Exceptions  to  general  authority. 

Sec.  2323.  What  included  in  authority  to  sell  personal  property. 

Sec.  2324.  What  included  in  authority  to  sell  real  property. 

Sec.  2325.  Authority  of  general  agent  to  receive  price  of  property. 

Sec.  2326.  Authority  of  special  agent  to  receive  price. 

2304.  What  authority  may  be  conferred. 

Sec.  2304.    An  agent  may  be  authorized  to  do  any  acts  which  his  principal 
might  do,  except  those  to  which  the  latter  is  bound  to  give  his  personal  attention. 


Delegation  of  autlLority  by  ag^nt:  Sees. 
2349-2351. 

Illegal  and  immoral  agencies  cannot  be 
established:  Wharton  on  Agency,  sec.  26; 
Story  on  Agency,  sees.  11,  195. 

Corporations  aggregate  cannot  act  at  all 


except  through  agents:  Story,  sec.  16;  Fac- 
tors-etc.  Co.  V.  Marine  Drydock  etc.  Co.,  31 
La.  Ann.  149. 

Limitations  on  power  of  attorney:  See 
35  Am.  St.  Rep.  593-595,  note. 


2305.  Agent  may  perform  acts  required  of  principal  by  code. 

Sec.  2305.  Every  act  which,  accorBing  to  this  code,  may  be  done  by  or  to 
any  person^  may  be  done  by  or  to  the  agent  of  such  person  for  that  purpose,, 
unless  a  contrary  intention  clearly  appears. 

2306.  Agent  cannot  have  authority  to  defraud  principal. 

Sec.  2306.  An  agent  can  never  have  authority,  either  actual  or  ostensible,  to 
do  an  act  which  is,  and  is  known  or  suspected  by  the  person  with  whom  he  deals 
to  be,  a  fraud  upon  the  principal. 


Fraud  on  prindpaL— If  a  person  col- 
ludes with  the  agent  to  cheat  the  principal, 
the  latter  is  not  responsible  for  the  act  or 
knowledge  of  the  agent:  National  L.  Ins. 
Co.  V.  Minch,  53  N.  Y.  144.  See  Sterling  v. 
Smith,  97  Cal.  343;  Wooster  v.  Nevills.  73 


Cal.  58.  Where  fraud  of  agent  is  clear,  it 
is  not  necessary  for  court  to  find  that  the 
acts  of  agent  were  done  with  a  fraudulent 
or  wrongful  intent:  Sterling  v.  Smith,  9T 
Cal.  d4Q. 


2307.  Creation  of  agency. 

Sec.  2307.     An  agency  may  be  created,  and  an  authority  may  be  conferred^ 
by  a  precedent  authorization  or  a  subsequent  ratification. 

Subsequent  ratification.— Acts  of  an 
agent  without  authority,  subsequently  rati- 
fied by  the  principal,  bind  the  principal  back 
to  the  inception  of  the  transaction:  Taylor 
T.  Robinson,  14  Cal.  396;  McCraken  v.  San 
Francisco,  16  Cal.  591;  Clealaud  v.  Walker. 
46  Am.  Dec.  238;  see  infra,  sec.  2310. 

"If  a  person  ratifies  the  act  of  one  who 
has  assumed  to  be  his  agent,  the  effect  of 
the  transaction  is  the  same  as  if  he  had 
actually  given  him  direct    authority  in  the 


premises  to  the  extent  to  which  such  act 
reaches.  That  a  subsequent  ratificatiou  is 
equally  effectual  as  an  original  authority  is 
well  settled:  Newton  t.  Bronson,  13  N.  Y. 
594;  Moss  v.  Rossie  Min.  Co.,  5  Hill,  137; 
Weed  V.  Carpenter,  4  W-end.  219;  Petersoa 
V.  Mayor  etc.,  17  N.  Y.  453;  Hoyt  v.  Thomp- 
son, 19  N.  Y.  218;  see  note  to  sec.  2310, 
post":  Commissioners*  note;  Ralphs  v.  Hens- 
ler,  97  Cal.  296;  Wilder  v.  Beede,  119  CaL 
646. 


2308.  Consideration  unnecessary. 

Sec.  2308.     A  consideration  is  not  necessary  to  make  an  authority,  whether 
precedent  or  subsequent,  binding  upon  the  principal. 

2309.  rorm  of  authority. 

Sec.  2309.     An  oral  authorization  is  sufficient  for  any  purpose,  except  that  an 

authority  to  enter  into  a  contract  required  by  law  to  be  in  writing  con  only  be 

given  by  an  instrument  in  writing. 
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Statuto  of  frauds:  Sec.  1624,  ante.  S.e 
Toomy  t.  Dunphy,  86  Cal.  639. 

See,  also,  Graut  v.  Ede,  85  Cal.  418,  20 
Am.  St.  Rep.  237,  where  it  is  held  that  a 
letter  from  owuer  to  agent  does  not  author- 
ize contract  to  sell  unless  terms  are  specific. 

Contract  of  sale  of  realty.— With  respect 
to  the  difference  between  a  verbal  authority 
to  an  agent  to  sell  real  estate  and  a  like  au- 
thority to  execute  a  contract  of  sale,  prior 
to  the  code,  see  Duffy  y.  Hobsou,  40  Cal. 
240;  e  Am.  Rep.  617. 

Where  real  estate  brokers  are  employed  **to 
sell*'  land,  they  have  not,  from  this  aloue 
authority  to  execute  a  contract  to  convey: 
Armstrong  t.  Lowe,  76  Cal.  610;  Phelps  v. 
Pnisch,  83  Cal.  626;  Oullahan  v.  Baldwin, 
100  Cal.  '©48.  See,  further.  Hall  v.  Wallace, 
86  Cal.  434.  When  written  appointment  of 
agent  is  not  essential  in  contract  for  sale 
of  real  estate:  See  Kams  v.  Olney,  80  Cal. 
90:  13  Am.  St.  Rep.  101. 

Signing:  principal's  name.— Agent's 
signing  and  sealing  with  the  principal's 
Dame,  by  his  authority,  express  or  implied, 
and  in  his  presence,  is  valid:  Videau  v.  Grif- 
fin, 21  Cal.  380;  Hanford  v.McNair,  9  Wend. 
56;  Gardner  v.  Gardner,  5  Gush.  468;  52 
Am.  Dec.  740. 


Power  of  attorney  to  execute  mortgage: 
See  sec.  2933,  post. 

Oral  and  circumstantial  proof  of  au- 
thority.— ^Authority  may  be  established  by 
parol,  except  in  those  oases  where  a  written 
authorization  is  expressly  required  by  posi- 
tive law:  Carey  v.  Petroleum  Co.,  33  Cal. 
604;  Bergtholdt  v.  Porter  Bros.  Co.,  114  Cal. 
681,  688.  It  may  be  established  by  circum- 
stantial evidence:  Burnett  v.  Fisher,  57  Cal. 
152;  Puget  Sound  Lumber  Co.  v.  King,  89 
Cal.  243;  Bergtholdt  v.  Porter  Bros.  Co.,  114 
Cal.  681,  688.  All  the  facts  and  circum- 
stances showing  the  relation  of  the  parties, 
and  throwing  light  upon  the  character  of 
such  relation,  are  admissible  as  circumstan- 
tial evidence:  Ellis  v.  Crawford,  39  Cal.  526, 
528;  Bergtholdt  v.  Porter  Bros.  Co.,  114  Cal. 
681,  688.  Mere  declarations  of  a  party  are 
not  proof  that  he  is  agent  for  another;  Peo- 
ple V.  Dye,  75  Cal.  108;  Hubback  v.  Ross, 
96  Cal.  426;  Bergtholdt  v.  Porter  Bros.  Co., 
114  Cal.  681,  688.  But  it  is  proper  to  show 
•that  a  party  dealt  with  a  third  party  as  an 
assumed  agent  of  another,  not  for  the  pur- 
pose of  praving  the  agency,  but  to  show 
that  such  third  party  understood  he  was 
dealing  with*  the  other  as  an  agent  and  not 
as  a  principal:  Swinnerton  v.  Argonaut 
Land  etc.  Co..  112  Cal.  375;  Bergtholdt  v.. 
Porter  Bros.  Co.,  114  Cal.  081,  688. 


2310.  Eatification  of  agent's  act. 

Sec.  2310.  A  ratification  can  be  made  only  in  the  manner  that  would  have 
been  necessary  to  confer  an  original  authority  for  the  act  ratified,  or  where  an 
oral  authorization  would  suffice,  by  accepting  or  retaining  the  benefit  of  the  act> 
with  notice  thereof. 


Sufficiency  of  ratiflcatlon:— Where  a  pe- 
culiar form  of  authorization  is  required  to 
enable  an  agent  to  execute  a  contract,  the 
same  form  must  be  used  in  the  ratification: 
Borel  V.  Rollins,  30  Cal.  408;  Racouillat  v. 
Sansevain,  32  Cal.  376;  Blood  v.  Goodrich, 
12  Wend.  525;  27  Am.  Dec.  152;  Dispatch 
Liue  V.  Bellamy.  12  N.  H.  232;  Grove  v. 
Hodges,  56  Pa.  St.  504;  Cady  v.  Sheppard, 
11  Pick.  400;  22  Am.  Dec.  379;  Skinner  v. 
Dayton,  19  Johns.  513;  10  Am.  Dec.  2845; 
Scott  V.  Glenn.  87  Cal.  221;  Smith  v. 
«chiele,  98  Cal.  362;  Honig  v.  Pacific  Bank, 
73  Cal.  464. 

Notice  of  election  by  principal  to  en- 
force contract  with  his  agent:  See  55  Am. 
St.  Kep.  920,  921,  note. 

Knowledge  of  the  facts,  i.  e.,  "notice." 
A  ratification  is  not  binding,  and  may  be 
rescinded,  if  made  without  full  knowledge 
of  the  facts:  See  sees.  2314,  post;  David- 
BOTi  V.  Dallas,  8  Cal.  227;  Marzion  v.  Pioche, 
8  Cal.  522;  Dupont  v.  Werthemau,  10  Cal. 
354;  Blen  v.  Bear  River  etc.  Min.  Co.,  20 
Cal.  002;  81  Am.  Dec.  132;  Billings  v.  Mor- 
row, 7  Cal.  171;  08  Am.  Dec.  235;  Golin- 
sky  V.  AlliFon,  114  Cal.  4o8.  "To  consti- 
tute a  ratification,  the  principal  must  be 
acquainted  with  that  which  has  actually 
been  done":  Dean  v.  Bassett,  57  Cal.  640. 
If  the  facts  are  open  to  him,  and  no  sup- 
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pressiou  is  proved,  he  will  be  presumed  to 
be  duly  informed:  Meehan  v.  Forrester,  5^ 
N.  Y.  277;  Puget  Sound  Lumber  Co.  v. 
Krug,  89  Cal.  237;  Maze  v.  Gordon,  90  Cal. 
61.  For  what  is  not  suflicient  knowledge  of 
facts,  see  Meux  v.  Hogue,  91  Cal.  442. 

BAtiflcation  of  part:  See  sec.  2311. 

Evidence  of  ratiflcation  —  Silence.  — 
When  one  is  informed  of  a  contract  made 
in  his  name,  and  by  virtue  of  pretended  au- 
thority from  him,  and  then  remains  silent 
and  does  not  repudiate  the  contract  within 
a  reasonable  time,  he  is  presumed  to  ratify 
the  contract:  Pitts  v.  Shubert,  50  Am.  Dec. 
718,  and  note;  Bassett  v.  Brown,  105  Mass. 
551;  Hanks  v.  Drake,  49  Barb.  186;  Kel- 
sey  V.  National  Bank,  69  Pa.  St.  420;  Ham- 
mond V.  Haunin,  21  Mich.  3.74;  4  Am.  Rep. 
490;  Reese  v.  Medlock,  27  Tex.  120;  M  Am. 
Dec.  611;  Wharton  on  Agency,  sec.  86. 
Relations  of  the  parties  are  important  in 
determining  whether  there  has  been  a  rnti- 
fication:  Ralphs  v.  Hensler,  97  Cal.  296. 
Not  necessary  that  there  be  expressed  as- 
sent: Ralphs  V.  Hensler,  97  Cal.  290:  Quay 
V.  Presidio  etc.  R.  R.  Co.,  82  Cal.  1.  See 
Mitchell  V.  Finuell,  101  Cal.  614;  Market 
Street    Ry.   Co.  v.  Hellman,  109  Cal.   571. 

Betainingr  benefits.— The  principal,  after 
retaining  the  benefits,  with  full  knowledge 
of  the  facts,  is  estopped  from  denying  the 
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act  of  th«  assumed  agent:  Grrogan  v.  San 
Francisco,  18  Cal.  500;  see  Wharton  on 
Agency,  sec.  89,  where  many  cases  illas- 
tratiug  this  familiar  principle  are  collected. 
See,  further.  Brock  v.  Pearson,  87  Cal.  581; 
Delano  v.  Jacoby,  06  C?al.  275;  31  Am.  St. 
Bep.  201;  Smith  v.  Smith,  80  Oal.  323. 

Bringing  suit. — Suing  on  a  contract  nec- 
essarily ratifies  it:  Partridge  v.  White,  56 
Me.  5C4;  Drennan  y.  Walker,  21  Ark.  530; 
Harris  y.  Miner,  28  111.  135.  So,  suing  an 
agent  for  the  proceeds,  and  not  for  the 
damages  caused  by  his  unauthorized  acts,  i. 
e.,  suing  in  contract  and  not  in  tort,  rati- 
fies the  contract:  Ham  y.  Boody,  20  N.  H. 
411;  51  Am.  Dec.  235;  President  of  Hart- 
ford Bank  v.  BaiTy,  17  Mass.  07;  Frank  y. 
Jenkins,  22  Ohio  St.  507;  Bank  of  Beloit  y. 
Bcale,  43  X.  Y.  473. 

Unauthorized  location  of  mining  claim  in 
the  name  of  a  third  person  by  one  assum- 
ing to  act  as  ngeiit  may  be  ratified  by  the 
third  person  bringing  suit  to  quiet  title: 
Thompson  y.  Spray,  72  Cal.  528. 


Estoppel  in  pais  is  distiuguiahed  from 
ratification  in  Blood  y.  La  Serena  Land  etc 
Co.,  113  Cal.  221.  A  ratification  can  be 
made  only  in  the  mode  indicated  in  the  code: 
Blood  y.  La  Serena  Laud  etc.  Co.,  113  CaL 
221.    See  this  case  as  to  pleading  estoppel 

Any  acts  in  pais  tending  to  show  adoption 
of  agent's  course  may  be  receiyed  to  show 
ratification:  Wharton  on  Agency,  sec.  8T; 
Story  on  Agency,  sees.  253-256^  And  the 
conduct  of  the  principal  is  construed  liberal- 
ly in  fayor  of  the  agent:  Id.;  Minturu  t. 
Burr,  16  Cal.  107;  Wright  v.  Solomon,  19 
Cal.  64;  70  Am.  Dec.  106.  See  Brown  t. 
Rouse,  03  Cal.  237;  Pope  y.  Armsby,  Co., 
Ill  Cal.  150. 

Batif ying  fraud.-~WTien  a  principal  rati- 
fies a  sale  he  ratifies  the  acts,  howeyer  un- 
fair, by  which  the  sale  was  brought  about 
and  becomes  responsible  for  them:  Bennett 
y.  Judson,  21  N.  Y.  238;  MundorflP  y.  Wick- 
ersham,  63  Pa.  St.  87;  3  Am.  Rep.  531: 
Cochran  y.  Chitwood,  59  HI.  53;  see.  also, 
note  to  sec.  2312;  Riser  y.  Walton.  78  Cal. 
490;  Schultz  y.  McLean,  03  Cal.  329;  Wild- 
er y.  Beede,  110  Cal.  046. 


£311.  Batification  of  part  of  a  transaction. 

Sec.  2311.    Ilatification  of  part  of  an  indivisible  transaction  is  a  ratification 
of  the  whole. 


Partial  ratiflcation.— A  principal  ratify- 
ing what  was  within  the  ^range  of  his  in- 
tended instructions  does  not  ratify  acts  on 
the  part  of  his  agent  of  which  he  was  not 
informed.  Thus,  in  ratifying  a  sale,  he  does 
not  thereby  ratify  an  unauthorized  warranty 


of  which  he  is  ignorant  at  the  time  of  the 
alleged  ratification:  Smith  y.  Tracy.  36  N. 
Y.  79;  Baldwin  y.  Buri-ows.  47  N.  Y.  199; 
and  see  note»  "Knowledge  of  the  Facts,** 
sec.  2310,  ante;  and  Cochran  y.  Chitwooi, 
50  111.  53,  contra;  and  see  sec  23^,  post 


2312.  When  ratification  void. 

Sec.  2312.     A  raitification  is  not  valid  unless,  at  the  time  of  ratifying  the  act 
done,  the  principal  has  power  to  confer  authority  for  such  an  act. 


Batifying  Illegal  acts,  forgery.— Al- 
though it  is  a  cardinal  principle  that  iUegal 
or  immoral  acta,  or  acts  against  public 
policy,  cannot  be  ratified— quod  ab  initio  non 
yalet,  tractu  temporis  non  conyalescit:  1 
Story's  Equity  Jurisprudence,  sec.  307; 
Eyaus  on  Agency,  49;  Story  on  Agency,  sec. 
241— yet  it  has  been  -held  in  the  United 
States  that  a  person  may  ratify  the  forgery 
of  his  name:  Howard  y.  Duncan,  3  Laus. 
174;  Forsyth  y.  Day,  46  Me.  176;  Fitzpatrick 
y.  School  Commrs.,  7  Humph.  224;  46  Am. 
Dec.  76;  Greenfield  Bank  y.  Crafts,  4  Allen. 
447;  Garrett  v.  Yonter,  42  Pa.  St.  143; 
Union  Bank  y.  Middlebrook,  33  Conn.  95; 
Thome  v.  Bell,  Lalor's  Supp.  430;  Roby  y. 


Cossitt.  78  111.  638;  Swings  y.  Wiler,  32  ID. 
387:  Wharton  on  Agency,  sec.  71. 

Effectual  ratification.— Ratification  is  ef- 
fectual only  when  act  is  done  by  a  person 
professedly  acting  as  agent  for  another: 
Puget  Sound  Lumber  Co.  y.  Krug,  89  CaL 
237;  Schultz  y.  McLean,  98  Cal.  329. 

Batification,  contracts  not  subject  of: 
See  59  Am.  St.  Rep.  639,  640,  note.   • 

Criminal  acts  of  agrent:  See  5  Am.  St 
Rep.  618-621,  note. 

Prior  to  the  code,  the  same  doctrine  as 
that  embodied  in  the  aboye  section  was 
adopted  by  the  supreme  court:  McCk«keu  v. 
San  Francisco,  16  Cal.  591;  Zottman  y.  San 
Francisco,  20  Cal.  101;  People  y.. Swift,  31 
Cal.  28. 


2313.  Batification  not  to  work  injury  to  third  persons. 

Sec.  2313.    No   unauthorized   act  can  be  made  valid,  retroactively,  to  the 

prejudice  of  third  persons,  without  their  consent. 

More   extensive   rule.— In    speaking   of  section  is  indeed  broader  than  the  rale  gen- 

this  section,  the  commissioners  say:  "This  erally  recognized:  See  Story  on  Agency,  sees, 

is,  perhaps,  a  broader  rule  than  heretofore  24<3,  247.    A  correct  statrnneut  of  the  prin- 

existed.    But  great  difficulty  has  been  felt  ciple,  howeyer,  seems  to  be  the  following: 

in  attempting  to  reconcile  the  cases.'*    Th>e  '  A  third  party  whose  rights  have  not  accrued 
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Intermediately,  i.  e.,,  since  the  act  of  the 
unauthorized  agent  and  prior  to  the  pro- 
posed ratification,  is  precluded  from  contest- 
ing the  right' of  the  principal  to  go  back  to 
the  original  inception  of  the  contract;  but 
innocent  strangers  with  intervening  vested 
rights,  intermediately  accrued,  are  not  so 
precluded.  Examples  under  the  first  clause 
may  be  found  in  Armstrong  y.  Gilchrist,  3 
Johns.  Cas.  424;  Pratt  v.  Putnam,  13  Mass. 
379;  Copeland  t.  Insurance  Co.,  6  Pick.  198; 
Rogers  v.  Kneeland,  10  Wend.  218;  Vin- 
cent T.  Rather,  31  Tex.  77;  96  Am.  Dec.  516. 
Kxamples  under  the  second  clause  may  be 
found  in  Freeman  t.  Boynton,  7  Mass.  483; 
Roflsiter  t.  Eossiter,  8  Wend.  497;  ^  Am. 
Dec.  62;  Bank  of  Utica  v.  Smith,  18  Johns. 
230;  Stoddart  v.  United  States,  4  Ct.  of  CI. 
511;  Norton  t.  Bull,  43  Mo.  113.  This 
supreme  court  would  seem  at  least  by  impli- 
cation to  hare  coincided  in  the  above  rule. 
"A  ratification  relating  back  to  the  incep- 
tion  of    a    transaction    cannot    defeat   the 


rights  of  third  persons  acquired  between  the 
act  of  the  agent  and  the  ratification  by  the 
principal,  as  attachments  levied  on  property 
of  a  debtor  a^ter  sale  by  or  to  an  agent": 
Taylor  v.  Robinson,  14  Cal.  396. 

A  careful  examination  of  the  cases  leads 
almost  inevitably  to  the  conclusion  that  the 
result  in  many  of  them  depended  upon  somo 
intervening  circumstances  of  an  equitable 
character.  '*The  true  distinction  seems  to  be 
this:  If  ratification  on  the  pa  it  of  the  prin- 
cipal was  an  act  to  be  anticipated  as  moral- 
ly certain  by  parties  having  an  adverse  in- 
terest, then  ratification  is  no  surprise  to 
them,  and  cannot  mislead  them,  and  they 
are  bound  to  treat  the  original  unauthorized 
act  as  one  which  is  subsequently  to  be  au- 
thorissed":  Wharton  on  Agency,  sec.  80; 
see,  also,  Minturn  v.  Burr,  16  Cal.  107.  See 
generally,  Story  on  Agency,  sees.  245,  246; 
Wharton  on  Agency,  sec.  78. 

Contract  which  cannot  be  ratified:  See 
59  Am.  St.  Rep.  638-644,  note. 


2314.  KesciuioiL  of  ratification. 

Sec.  2314.    A  ratiiication  may  be  rescinded  when  made  without  such  consent 
as  is  required  in  a  contract,  or  with  an  imperfect  knowledge  of  the  material 

0 

facts  of  the  transaction  ratified^  but  not  otherwise. 

See  note,  "Knowledge  of  the  Facts,"  sec.     nance  with  the  text,  see  Wharton  on  Agen- 
2310,   ante.    For   decisiona   held    in    conso-      cy,  sees.  65,  73. 


2316.  Heaanre  of  agent's  authority. 

Sec.  2315.  An  agent  has  such  authority  as  the  principal,  actually  or  ostensi- 
bly, confers  upon  him. 

That  the  temui  of  employment  of  real  96  Cal.  61;  Renton,  Holmes  &  Co.  y.  Mon- 
eatate  broker,  if  definite,  need  not  describe  nier,  77  Cal.  449;  Mitchell  y.  Fiunell,  101 
the  lands  specifically,  see  Maze  y.  Gordon,      Cal.  614. 

2316.  Actual  anthority,  what. 

Sec.  2316.  Actual  authority  is  such  as  a  principal  intentionally  confers 
upon  the  agent,  or  intentionally  or  hy  want  of  ordinary  care  allows  the  agent  to 
believe  himself  to  possess. 


Agent  acting  under  general  authority: 
See  note  to  sec.  2297.  Illustrations  of  power 
of  .agent  to  bind  his  principal  by  acts  within 
the  general  authority  are:  Railroad  conduct- 
or remoying  a  passenger  from  the  train: 
Kline  y.  Central  Pac.  R.  Co.,  37  Cal.  400; 
99  Am.  Dec.  282;  necrligeuce  of  railroad  em- 
ployee causing  damage:  Taylor  y.  Western 
Pac.  R.  R.  Co.,  45  Cal.  323;  admissions  of 
agent  made  at  the  time  the  act  to  which 


they  relate  was  done,  and  with  reference  to 
the  subject  matter:  Garfield  v.  Knight's 
Ferry  etc.  Water  Co.,  14  Cal.  35;  >^eeley  v. 
Xaglee,  23  Cal.  152;  executing  instrument: 
Shaver  y.  Ocean  Min.  Co.,  21  Cal.  45;  tele- 
graph company's  employee  sending  false 
message:  Bank  of  California  y.  Western 
Union  Tel.  Co.,  52  Cal.  280;  and  see  infra, 
sec.  2319. 
Actual  agent  defined:  Sec.  2200. 


2317.  Ostensible  authority,  what. 

Sec.  2317.  Ostensible  authority  is  such  as  a  principal,  intentionally  or  by 
want  of  ordinary  care,  causes  or  allows  a  third  person  to  believe  the  agent  to 
possess. 


OstenBlble  agent  defined:  Sec.  2300. 
To  make  a  case  of  ostensible  authority,  one 
dealing  with  the  supposed  agent  must  have 
knowledge  of  the  acts  giying  color  of  au- 
thority: Harris  y.  San  Diego  Flume  Co.,  87 


Cal.  526.  As  to  negligence  in  not  repudiat- 
ing agency,  8t»e  Quinn  v.  Dresbach,  76  Cal. 
159;  7  Am.  St.  Rep.  138. 

The  rule  as  to  ostensible  agent  does  not  np- 
ply  to  a  special  agent  whose  powers  are 
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carefully  defined  by  a  writteu  instrument: 
<Juay  V.  Presidio  etc.  R.  R.  Ck).,  82  Cal.  1. 
See  McCord  and  Brad  field  Furniture  Co.  v. 
WoUpert.  89  Cal.  271 ;  Hubback  v.  Ross,  90 
Cal.  426.  A  corporation  is  bound  to  persons 
who  deal  with  it  through  one  known  to 
have  been  acting  as  its  general  agent  and 
ostensibly  acting  as  such  when  dealt  with: 
Swinuerton  v.  Argonaut  Land  etc.  Co.,  112 
Cal.  375.  See  note  to  sec.  2.319.  An  agency 
is  ostensible  when  the  business  done  by  the 
supposed  agent,  so  far  as  open  to  the  ob- 
serration  of  third  parties,  was  consistent 
with  the  existence  of  an  agency,  and  where, 
as  to  the  trannaction  in  question,  the  person 
dealing  with  him  was  justified  in  believing 
that  he  was  such  agent:  Buckley  v.  Silver- 
berg,  113  Cal.  G73. 

Estoppel- This  is  a  statement  of  the 
familiar  principle  that  the  agent's  authority 
extends  as  far  as  he  has  been  held  out  to  the 
world  as  possessing  the  power  which  he  uses. 
The  whole  principle  of  implied  agency  is 
really  an  application  of  the  doctrine  of  estop- 
pel in  pais:  Pope  v.  Armsby  Co.,  Ill  Cal. 
159. 

Modes  of  implying  authority.— From 
the  nature  and  customary  methods  of  the 
business  in  which  the  agent  is  employed  by 
the  principal,  even  though  he  be  employed 
for  the  first  time,  whether  express  instruc- 
tions are  given  or  not:  Hellman  v.  Potter, 
6  Cal.  13  (instance  of  unauthorized  execu- 
tion of  promissory  note);  North  River  Bank 
V.  Ayniar,  3  Hill,  202;  Clafiin  v.  Lenheim, 
66  N.  Y.  301;  see  note.  "Usage,"  sec.  2297, 
ante;  and  Story  on  Agency,  sec.  60;  Con- 
solidated Nat.  Bank  v.  l^cific  Coast  Steam- 
ship Co.,  95  Cal.  1;  2G  Am.  St.  Rep.  85;  Goss 
V.  Hclbing,  77  Cal.  190.  As  to  agent's  im- 
plied authority  to  do  everything  necesssiry 
or  proper  in  the  usual  course  of  business 
to  effect  purposes  of  agency,  see  Harris  v. 
San  Diego  Flume  Co.,  87  Cal.  520.  That 
the  wife  acts  as  agent  for  her  husband  in 
buying  needed  supplies,  see  Chaffee  v. 
Bronne,  109  Cal.  211. 

From  a  prior  course  of  dealing  between 
the  principal  and  agent,  although  the  very 
nature  of  the  agent's  business  might  not  re- 
quire any  such  course  of  dealing,  whether 
expi*ess  instructions  are  given  or  not:  Van 
Dusen  v.  Star  etc.  Co.,  36  Cal.  571;  Davidson 
V.  Dallas,  8  Cal.  227;  De  Ro  v.  Cordes.  4 


Cal.  117;  Weed  v.  Carpenter,  4  Wend.  219; 
Eagle  Bank  v.  Smith,  5  Conn.  71;  13  Am. 
D?c.  37;  Morey  v.  Webb.  58  N.  Y.  350.  So, 
oven  after  the  agency  has  ceased,  a  prindptl 
may  be  held  in  favor  of  those  dealing  with 
the  agent,  who  have  been  accustomed  so  to 
do,  and  have  had  no  notice  of  the  termina- 
tioa  of  the  agency:  Van  Duseu  v.  Star  ilin. 
Co.,  30  Cal.  571 ;  95  Am.  Dec.  209;  Swinoer- 
ton  V.  Argonaut  Land  etc.  Co.,  112  CaL 
375.  As  to  evidence  of  similar  transaction^ 
see  Robinson  v.  Nevada  Bank  of  San  Frau- 
cisco,  81  Cal.  106. 

From  a  subsequent  ratification:  See 
sees.  2307,  2310,  2312-2314.  and  notes,  ante. 

From  acquiescence.— When  one  permits 
another  to  act  for  him  in  his  presence,  so 
that  innocent  third  parties  are  affected,  he 
cannot  afterward,  as  against  such  third 
parties,  dispute  such  agency:  Forsythe  t. 
Day,  46  Me.  196;  Kelsey  v.  National  Bank, 
69  Pa.  St.  426;  Lewis  v.  Bowebon,  12  Kan. 
186;  St.  Louis  Packet  Co.  v.  Parker,  50  111. 
Xi;  Darnell  v.  Griffin,  46  Ala.  520;  Stanton 
V.  French,  83  Cal.  194.  And  where  one  pei^ 
mits  another  to  hold  himself  out  to  the 
public  as  his  agent,  though  not  withio  hia 
presence,  he  is  bound  by  his  acts  within  the 
implied  scope  of  such  authority:  Gilbraith 
V.  Lineljerger,  69  N.  C.  145;  Eagle  Bank  v. 
Smith,  5  Conn.  71 ;  13  Am.  Dec.  37;  Pope  v. 
Anhsby  Co..  Ill  Cal.  159. 

Circumstantial  evidence.— The  proof  of 
the  appointment  of  an  agent  may  be  ob- 
tained by  means  of  circumstantial  evidence: 
Pattei-son  v.  Koystone,  30  Cal.  360;  Fay  v. 
Richmond.  43  Vt.  25;  Bradley  v.  Poole.  08 
Mass.  169;  93  Am.  Dec.  144;  Seeds  v.  Kahl- 
er,  76  Pa.  St.  268;  Botsford  v.  Kleinhans,  29 
Mich.  332;  Mayer  v.  Insurance  Co.,  38  Iowa, 
304;  18  Am.  Rep.  ^4;  Neal  v.  Pattou,  40 
Ga.  3<>3;  HoUingswoi-th  v.  Holshausen,  25 
Tex.  628;  Gillig  v.  Lake  Bigler  Co.,  2  N>v. 
214;  Wharton  on  Agency,  sec.  44.  Pre- 
cedent authorization  may  be  proved  by  cir- 
cumstantial evidence:  Puget  Sound  Lumb4>r 
Co.  V.  Krug,  89  Cal.  237.  Evidence  may  be 
introduced  in  rebuttal  tending  to  disprove 
alleged  agency:  Comptoir  d'Escompte  de 
Paris  V.  Dresbach,  78  Cal.  15.  Assamptiou 
of  authority  by  one  claiming  it  is  at  least 
prima  facie  evidence  of  written  aathority: 
^fontgomery  v.  Pacific  Coast  Land  Bureau, 
94  Cal.  284;  28  Am.  St.  Rep.  122. 


8318.  Agent's  anthority  as  to  persons  having  notice  of  restrictions  upon  it. 

Sec.  2318.  Every  agent  has  actually  such  authority  as  is  defined  by  this  tide 
unless  specially  deprived  thereof  by  his  principal,  and  has  even  then  such  au- 
thority ostensibly,  except  as  to  persons  who  have  actual  or  constructive  notice 
of  the  restriction  upon  his  authority. 

Duty  of  inquiry.— When  an  agent, 
whether  general  or  ppccial,  appears  to  ex- 
ceed the  authority  which  he  may  justly  be 
prpRumcd  to  possess,  it  is  the  duty  of  the 
third  party,  exercising  the  caution  of  a  busi- 
ness man,  to  inquire  whether  such  assumed 
authority  is  duly  conferred:  See  Wliarton 
on  Agency,  sees.  137-139;  Blum  v.  Robert- 
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son.  24  Cal.  127  (attorney  in  fact).  "The 
party  dealing  with  an  attorney  in  fact  ib 
l)ound  to  know,  at  his  peril,  what  the  power 
of  the  agent  is  and  to  understand  its  legal 
effect":  See,  also,  Mudgett  v.  Day,  12  Cal. 
139  (collection  agent);  see  note  "General" 
and  "Special  Agent,"  sec.  2297,  ante;  see, 
also,  £arp  y.  Richardson,  81  X.  C  5;  Silli- 
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man  v.  Fredericksburg  R.  Co.,  27  Gratt.  119;      a^rent    of    married    woman,   see  Brown  v. 
Rafferty  v.  Haldron,  81%  Pa.  St.  438.    Aa      Rouse,  104  Cal.  672. 
to  care  necessary  in  dealing  with  assumed 

2319.  Agent's  necessary  anthority. 
Sec.  2319.     An  agent  has  authority: 

1.  To  do  everytliing  necessary  or  proper  and  usual,  in  the  ordinary  course  of 
business,  for  effecting  the  purpose  of  his  agency;  and, 

2.  To  make  a  representation  respecting  any  matter  of  fact,  not  including  the 
terms  of  his  authority,  but  upon  which  his  right  to  use  his  authority  depends, 
and  the  truth  of  which  cannot  be  determined  by  the  use  of  reasonable  diligence 
on  the  part  of  the  person  to  whom  the  representation  is  made. 

tations  and  instructions:  See  note,  "General 
Agents/'  sec.  2297,  ante. 

Subd.  1.  ''Within  the  scope  of  his  au- 
thority."— ^A  great  many  cases  illustrating 
this  fundamental  principle  will  be  found  in 
Wharton  on  Agency,  set^tions  12G-129;  e.  g.,  a 
principal  is  liable  for  the  rent  of  a  place  of 
business  occupied  bj'  his  agent  while  carry- 
ing on  the  busincRs  for  which  he  was  em- 
ployed:'Tucker  V.  Woolsey,  64  Barb.  142;  6 
Lans.  482.  See  Bull  v.  Coe,  77  Cal.  54;  11 
Am.  St.  Rep.  235;  Snodgrass  v.  Parks,  79 
Cal.  55;  Mitchell  v.  Finnell,  101  Cal.  614; 
Corbit  V.  Kimball,  107  Cal.  665. 

The  same  principle  is  expressed  in  Blum 
V.  Robertson,  24  Cal.  127.  It  was  held 
within  the  scope  of  the  authority  of  a  fore- 
man of  a  foundry  to  assign  accounts  due 
the  foundry  in  payment  for  mone3'  borrowed 
by  him  for  the  use  of  the  foundry:  Hoskins 
V.  Swain,  61  Cal.  338;  and  see  cases  and 
references  supra.  The  circumstances  of  each 
case  determine  whether  an  agent  for  the 
Bale  of  land  has  authority  to  execute  and 
deliver  a.  deed  to  the  purchaser:  Delano  v. 
Jacobs,  96  Cal.  275;  31  Am.  St.  Rep.  201. 
An  agent  who  is  employed  by  the  consignor 
of  goods  to  procure  them  to  be  transported 
by  a  common  carrier  has  a  general  and  im- 
plied authority  to  make  an  agreement  with 
the  carrier  as  to  the  terms  upon  which  the 
goods  are  to  be  transported:  California  Pow- 
der Works  V.  Railroad  Co.,  113  Cal.  329. 
An  authority  to  "superintend"  property,  to 
"manage  and  work"  it,  to  "preserve  and 
manage,"  and  to  "sell,"  does  not  include 
power  to  mortgage  it  to  secure  an  ante- 
cedent obligation  incurred  with  reference  to 
the  property:  Golinsky  v.  Allison,  114  Cal. 
45S. 

Usage  interprets  the  authority.— When 
it  is  the  usage  of  a  place  that  a  mercantile 
agency  should  be  executed  in  a  particular 
way,  the  parties  who  authorize  and  agree 
to  exercise  this  agency  impliedly  incorporate 
this  usage  in  their  'contract:  Schuchardt  v. 
Allen,  1  Wall.  359;  Randall  v.  Kehler.  60 
Me.  37;  11  Am.  Rep.  169;  Day  v.  Holmes, 
103  Mass.  306;  Smith  v.  Tracy,  36  N.  Y. 
79:  Williard  v.  Buckingham,  36  Conn.  395; 
Wharton  on  Agency,  sec.  134;  Story  on 
Agency,  sec.  60. 

Subd.  2.    Bepresentations.— The    repre- 


Authority  of  agents— Generally.— In  or- 
der to  bind  his  principal,  the  agent  must 
pursue  his  authority  accurately  and  punctili- 
ously. A  mere  circumstantial  variance  from 
the  anthority  in  its  execution  will  not  in- 
validate the  act;  but  a  substantial  variance 
<not  mere  matter  of  form)  from  the  author- 
ity will  not  bind  the  principal:  North  River 
Bank  v.  Aymar,  3  Hill.  262;  Nixon  v.  Hy- 
serott,  5  Johns.  58.  The  execution  of  a 
bond  under  seal  instead  of  a  note  did  not 
bind:  First  Nat.  Bank  v.  Gay,  63  Mo.  33; 
21  Am.  Rep.  430;  Mayor  etc.  v.  State  Bank, 
8  Ark.  227.  Authority  to  an  agent  to  sell 
does  not  give  him  authority  to  convey  with- 
out a  consideration:  Randall  v.  Duff,  79  Cal. 
115;  Stephens  v.  Soule,  83  Cal.  438;  Fiske 
V.  Sarle,  87  Cal.  313.  As  to  a  limitation 
on  the  authority  of  an  agent  to  make  a 
contract  for  the  sale  or  exchange  of  land, 
see  Swain  v.  Burnette,  89  Cal.  564.  See 
Robinson  v.  Easton,  Eldridge  &  Co.,  93  Cal. 
SO;  27  Am.  St.  Rep.  167;  Turner  v.  McDon- 
aW,  76  Cal.  177;  9  Am.  St.  Rep.  189:  Mc- 
Cord  and  Bradfield  Furniture  Co.  v.WoIlpert, 
89  Cal.  271;  Kams  v.  Olney,  80  Cal.  90;  13 
Am.  St.  Rep.  101.  An  agent  authorized  to 
pell  the  property  of  his  principal  when 
manufactured  has  no  authority  to  sell  be- 
fore it  is  manufactured:  Merriam  v.  De 
Turk,  66  Cal.  549.  Authority  given  an  at- 
torney to  "commence,  bring,  and  prosecute 
all  such  actions,  suits,  and  other  proceed- 
ings" as  he  may  see  fit,  to  collect  a  judg- 
ment, does  not  authorize  the  attorney  to 
make  an  assignment  of  the  judgment:  Mol- 
loye  V.  Coubrough,  96  Cal.  649.  Authority 
of  agent  to  sell  real  estate  is  not  authority 
to  give  it  away,  or  to  convey  it  to  himself 
or  wife  for  a  nominal  consideration:  Win- 
ter V.  McMillan,  87  Cal.  250;  22  Am.  St. 
Rep.  243.  A  power  of  attorney  to  purchase 
land  for  a  corporation  does  not  authorize 
the  submission  to  arbitration  of  the  matter 
•of  fixing  the  price  to  be  paid  for  the  land: 
Talmadge  v.  Arrowhead  Reservoir  Co.,  101 
Cal.  367;  Easton,  Eldridge  &  Co.  v.  Milling- 
ton,  105  Cal.  49;  Bordene  v.  Den,  10(»  Cal. 
5.94;  0*Hara  v.  O'Brien,  107  Cal.  309;  West- 
em  Granite  etc.  Co.  v.  Souc,  110  Cal.  431. 

Exception. — ^This  rule  is  to  be  received 
iubject  to  the  exception  of  the  cases  where 
^here  is  a  general  authority  with  secret  limi- 
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sentations  must  be  made  at  tho  time  the 
contract  is  entered  into,  and  must  concern 
the  snbject  matter  thereof:  2  Starkie  on 
Evidence,  60;  Wharton  on  Agency,  sec.  162; 
Story  on  Agency,  sec.  135;  Garfield  v. 
Knight's  Ferry  etc.  Water  Co.,  14  Cal.  35; 
Neeley  y.  Naglee,  23  Cal.  152;  Piereon  v. 
Atlantic  Bank,  77  N.  Y.  304.  See  a  very 
valuable  note  on  the  subject  of  declarations 
of  agents  when  binding  on  principal:  Moore 
V.  Bettis,  53  Am.  Dec.  773.  The  declara- 
tions of  an  agent  are  not  competent  evi- 
dence against  his  principal  unless  it  appears 
when  they  were  made:  Adams  v.  Hum- 
phreys, 51  Ga.  496.  See,  also,  Stenhouse  v. 
Charlotte  etc.  R.  R.  Co.,  70  N.  C.  542; 
see  the  note  to  Moore  v.  Bettis,  above  re- 
ferred to.  ^Vhether  the  person  whose  dec- 
larations are  sought  to  be  introduced  against 
the  principlil  is  an  agent  or  not  is  a  ques- 
tion for  the  jury:  BiggeratafF  v.  Briggs,  4 
Pac.  Rep.  371.  See,  as  to  declarations  of  an 
agent,  Smith  v.  Liverpool  etc.  Ins.  Co.,  107 


Cal.  432;'  Swinnerton  v.  Argonaut  Land  etc. 
Co.,  112  Cal.  375. 

Terms  of  aathorlty.— The  general  role 
is  that  the  agency  must  be  established  ali- 
unde before  the  declarations  of  the  agent 
are  admissible;  for  an  agent  cannot  by  his 
own  declarations  establish  an  agencj.  He 
must  be  called  as  a  witness  in  the  case,  as 
his  statements  are  only  secondary  evidence: 
Sav.  etc.  Soc.  v.  Gerichten,  64  CaL  520; 
Stretter  v.  Poor,  4  Kan.  412;  Mapp  v. 
Phillips,  32  Ga.  72;  Brigham  v.  Peters,  1 
Gray,  139;  People  v.  Dye,  75  Cal.  108;  Hub- 
back  V.  Ross,  96  Cal.  426.  The  ad^iisaioD 
or  declaration  of  an  agent  binds  his  prin- 
cipal only  when  it  is  made  during  the  con- 
tinuance of  the  agency  in  regard  to  a  trans- 
action then  depending  and  as  a  part  of  the 
res.  gestae:  Birch  v.  Hale,  99  CaL  299; 
Beasley  v.  San  Jose  Fruit  Packing  Co.,  92 
Cal.  388.  As  to  admissibility  of  declarations 
of  agent,  see  Clunie  v.  Sacramento  Lumber 
Co.,  67  Cal.  313. 


2320.  Agent's  power  to  disobey  instruotions. 

Sec.  2320.  An  agent  has  power  to  disobey  instructions  in  dealing  with  the 
subject  of  the  agency,  in  cases  where  it  is  clearly  for  the  interest  of  his  prin- 
cipal that  he  should  do  so^  and  there  is  not  time  to  communicate  with  the  prin- 
cipal. 

Disobeying  izistractions.— The  most  fa- 
miliar instance  under  this  doctrine  is  the 
case  of  a  master  of  a  ship,  who  in  sudden 
emergencies  has  forced  upon  him  the  char- 
acter of  agent  and  supercargo,  and  may  in 
such  circumstances  not  only  hypothecate  the 
freight,  ship  and  cargo,  but  also  sell  the 
ship  and  cargo;  or  where  the  lives  of  the 
crew  cannot  otherwise  be  saved,  cast  the 
whole  cargo  overboard:  The  Gratitudine,  3 
Rob.  255-260;  The  Packett,  3  Mason,  255; 
ITnited  States  Ins.  Co.  v.  Scott,  1  Johns. 
106;  American  Ins.  Co.  v.  Coster,  3  Paige, 
323. 

Emergency,  agent  may  disregard  orders 
in:  See  6  Am.  St.  Rep.  37,  38,  note. 

The  agent  has  a  good  defense  always  when 
he  can  show  an  overwhelming  necessity,  as 
where,  during  the  Civil  War,  goods  were 
taken  from  the  custody  of  the  agent  by  the 
opposing  forces  of  the  military  authorities: 
Weakley  v.  Pearce,  5  Heisk.  401;  Greenleaf 
V.  Moody,  13  Allen,  363;  see  Shaw  v.  Stone, 


1  Cush.  228;  ForrestieV  v.  Bordman,  1  Story, 
43;  Dusar  v.  Perit,  4  Binn.  3G1. 

If,  however,  this  necessity  and  misfortune 
are  encountered  through  the  misconduct  and 
culpable  neglect  of  the  agent,  then  the  hap- 
pening of  such  casualty  is  no  defense:  Wil- 
son V.  Wilson,  26  Pa.  St.  394;  Qark  v.  Nor- 
wood, 19  La.  Ann.  116;  Hoadley  v.  North 
Transp.  Co.,  115  Mass.  304;  15  Am.  Rep. 
106;  Holladay  v.  Kennard.  12  Wall.  254. 
The  exercise  of  a  sound  discretion  most, 
of  course,  be  imade  apparent  in  such  cases: 
See  Story  on  Agency,  9th  ed.,  sec  119,  note. 
See,  generally.  Story  on  Agency,  sees.  85, 
118,  141,  142,  193,  194,  198.  208,  237; 
Wharton  on  Agency,  sees.  251,  253,  255. 

Ambiguous  instructions.— Where  the  in- 
structions are  ambiguous  and  the  agent  acts 
bona  fide  in  accordance  with  their  probable 
import  and  construction,  he  will  not  be  held 
liable:  Mechanics'  Bank  v.  Merchants*  Bank, 
6  M-et.  13;  Foster  v.  Rockwell,  104  Mass. 
167;  Long  v.  Pool,  68  N.  C.  479;  Marsh  t. 
Whitmore,  21  Wall.  178;  Merchants'  Bank 
y.  National  Bank  of  Commerce.  91  U.  8.  92. 


2321.  Authority  to  be  construed  by  its  specific  rather  than  by  its  general  terms. 
Sec.  2321.    When  an  authority  is  given  partly  in  general  and  partly  in  specific 
terms,  the  general  authority  gives  no  higher  powers  than  those  specifically  men- 
tioned. 


General  words  In  creatinsp  an  agency 
must  be  construed  in  reference  to  matters 
specially  mentioned:  Taylor  v.  Robinson,  14 
Cal.  396;  Story  on  Agency,  9th  ed.,  1882, 
Kecs.  62-71,  and  notes;  see  note,  "Ambiguous 
Instructions,"  sec.  2320,  ante;  see  numerous 
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cases  supporting  the  principle  in  the  above 
section  collected  in  Wharton  on  Agency,  sec 
222,  note.  See,  also,  Wharton  on  Agency, 
sec.  223,  as  to  presumption  against  grantor 
of  power. 


Title  IX,  Chap.  I.] 


Agbncy  in  General. 


§§  2322-2324 


2322.  Exceptions  to  general  authority. 

Sec.  2322.    An  authority  expressed  in  general  terms,  however  broad,  does  not 
authorize  an  agent: 

1.  To  act  in  his  own  name,  unless  it  is  the  usual  course  of  business  to  do  so; 

2.  To  define  the  scope  of  his  agency;  or,  ' 

3.  To  do  any  act  which  a  trustee  is  forbidden  to  do  by  article  II,  chapter  I, 
of  the  last  title. 


Babd.  1^  Agrent  acting  in  his  own 
name.— The  gtueral  mle  is  thnt  a  pcrsou 
contractinir  as  agent  will  b<»  pursonally 
liable,  whether  he  is  known  to  be  an  agent 
or  not,  in  all  cases  where  he  makes  the  con- 
tract in  his  own  name,  or  Toluutarily  in- 
cnrs  a  personal  responsibility  either  express 
or  implied:  Kirkpatrick  t.  Stainer,  22  Wend. 
244,  254.  256;  Taintor  v.  Prendergast,  3 
HiU,  72;  38  Am.  De^.  618;  Simonds  y.  Heard, 
23  Pick.  121;  Chandler  ▼.  Coe,  54  N.  H.  561; 
Story  on  Agency,  sec.  269;  see  sec.  2335, 
post;  Bradford  y.  Woodworth,  106  Cal.  G84. 
'A  note  signed  "D.  P.  S.,  president  of  Pacific 
Wool^rowing  Company,"  is  the  note  of  S. 
and  not  of  the  company.  The  words  follow- 
ing the  signature  are  mere  descriptio  per- 
sonae:  Chamberlain  y.  Pacific  Wool-Qrowing 
Co.,  54  Cal.  103;  and  see  sec.  2337,  post 
Where    agent    sues  in  his  own  name:  See 


Bliss  y.  Sneath,  103  Cal.  43;  and  post,  note 
to  fiec.  2343. 

Subd.  2.  Defining  scope  of  agency:  See 
sec.  2319,  snbd.  2,  ante,  and  note;  Griswold 
y.  Haven,  25  N.  Y.  595;  82  Am.  Dec.  380: 

Snbd.  8.  Obligation  of  agents  as  trus- 
tees: Sees.  2228-2239,  ante;  Rubidoex  y. 
Parks,  48  Cal.  215.  Equity  regards  and 
treats  the  relation  of  principal  and  agent 
in  the  same  general  manner  and  with  nearly 
the  same  strictness  as  that  of  trustee  and 
beneficiary:  Sterling  y.  Smith,  97  Cal.  343; 
Burke  y.  Bours,  92  Cal.  108;  Tafft  y.  Presidio 
etc.  R.  R.  Co.,  84  Cal.  131;  18  Am.  St.  Rep. 
160;  De  Mallagh  y.  De  Mallagh,  77  Cal.  126; 
Frink  y.Roe,  70  Cal.  296;  Baker  y.  Brown, 82 
Cal.  64;  San  Pedro  Lumber  Co.  y.  Reynolds, 
111  Cal.  588;  Gorham  y.  Heiman,  90  Cal. 
346;  HerrUch  y.  McDonald,  80  Cal.  472. 
See,  especially,  Lowrie  y.  Salz,  75  Cal.  60» 
where  agent  is  treated  as  a  trustee. 


2823.  What  inclnded  in  authority  to  sell  personal  property. 

Sec.  2323.    An  authority  to  sell  personal  properly  includes  authority  to  war- 
rant the  title  of  the  principal^  and  the  quality  and  quantity  of  the  property. 


Authority  to  warrant.— Authority  to  sell 
inclndea  a  power  to  warrant  the  title  and 
quality  of  the  thing  sold,  but  not  to  giye 
unusual  warranties,  such  as  that  whisky 
shall  not  be  seized  for  yiolation  of  the 
reyenue  laws  prior  to  the  sale:  Palmer  y. 
Hatch,  46  Mo.  586;  but  see  McKnight  y. 
DoTlin,  52  N.  Y.  399;  11  Am.  Rep.  715. 

Custom  affects  the  power  to  warrant. 
This  implied  authority  to  giye  warranty  has 
been  restricted  to  general  agents  in  Nixon 
V.  Hyserott,  5  Johns.  58;  Gibson  y.  Colt,  7 
Johns.  390;  and  Randall  y.  Kehlor.  60  Me. 
37;  11  Am.  Rep.  169;  and  see  Smith  y. 
Tracy,  36  N.  Y.  79;  Story  on  Agency,  sees. 
132,  and  note,  59,  note,  102,  note.  The  au- 
thority of  Gibson  y.  Colt  has.  howeyer, 
been  oyerruled  in  Nelson  y.  Cowing,  0  Hill, 
336. 

But  some  restriction  upon  such  a  general 
statement  of  the  principle -as  that  in  the 
aboye  section  has  seemed  necessary  in 
many  cases.  Perhaps  the  best  statement  of 
the  principle  will  be  found  in  Benjamin  on 


Sales,  section  945.  The  learned  author  says: 
"The  general  rule  is,  as  to  all  contracts  in- 
cluding sales,  that  the  agent  is  authorized 
to  do  whateyer  is  usual  to  carry  out  the  ob- 
ject of  his  agency:  and  it  is  a  question  for 
the  jury  to  determine  what  is  usual.  If,  in 
the  sale  of  the  goods  confided  to  him,  it  is 
usual  in  the  market  to  giye  a  warranty,  the 
agent  may  giye  that  warranty  in  order  to 
effect  a  sale."  Several  recent  cases  of  ;iu- 
thority  indicate  that  the  law,  as  thus  stated^ 
will  be  generally  accepted  as  correct  in 
America:  Smith  y.  Tracy,  36  N.  Y.  79,  82: 
Ahem  y.  Goodspeed,  72  N.  Y.  108,  114; 
Herring  y.  Skaggs,  62  Ala.  180.  185;  34 
Am.  Rep.  4.  In  this  last  case  the  court 
said:  "We  fully  approve  and  adopt  this 
language  of  this  very  accurate  writer": 
Cooley  V.  Perrine,  41  N.  J.  L.  322;  32  Am. 
Rep.  810;  Graul  v.  Strutzel.  53  Iowa,  712; 
36  Am.  Rep.  250;  Croom  y.  Shaw,  1  Fla.  211; 
see  Wharton  on  Agency,  sees.  124,  188,  189. 
Auctioneers:  See  sec.  2362,  subd.  3,  post. 


2324.  Whai  included  in  authority  to  sell  real  property. 

Sec.  2324.    An  authority  to  sell  and  convey  real  property  includes  authority 

to  give  the  usual  covenants  of  warranty. 

It  does  not  give  authority  to  mortgage      458;  Hawxhnrst  v.  Rathgeb,  119  Cal.  531; 
the  property:  Golinsky  y.  Allison,  114  Cal.      63  Am.  St.  Rep.  142. 

Crvn.  Code— 38  503 


§§2325-2332  Civil  Code.  [Div.  HI,  Part  IV, 

> 

2325.  Authority  of  general  agent  to  receiye  price  of  property. 

Sec.  2325.    A  general  agent  to  sell,  who  is  intrusted  by  the  principal  with 
the  possession  of  the  thing  sold,  has  authority  to  receive  the  price. 

Agent  to  collect:  See  article  in  IS  Gent.  Lawful  currency.— An  agent  can  receire 

L.  J.  165;  and  see  ante,  sec.  2021.  An  agent  payment  only  in  money,  unless  specially  an- 

to  lease  lands  and  collect  rent  has  no  power  thorir.ed:  Mudgett  v.  Day,  12  Cal.  139:  Re- 

to  receive  in  paj-ment  anything  but  money:  nard  v.  Turner,  42  Ala.  117;  Wharton  on 

Stetson  V.  Briggs.  114  Cal.  511.  Agency,  sec.  210. 

2326.  Authority  of  special  agent  to  receive  price. 

Sec.  2326.    A  special  agent  to  sell  has  authority  to  receive  the  price  on  deliy- 
ery  of  the  thing  sold,  but  not  afterward. 


ABTICLE  III. 

MUTUAL  OBLIGATIONS  OF  PRINCIPALS  AND  THIRD  PERSONS. 

« 

See.  2330.  Principal,  how  affected  by  acts  of  agent  within  scope  of  authority* 

Sec.  2331.  Principal,  when  bound  by  incomplete  execution  of  authority. 

Sec.  2332.  Notice  to  agent,  when  notice  to  principal. 

Sec.  2333.  Obligation    of    principal    when  agent  exceeds  his  authority. 

Sec.  2334.  For  acts  done  under  a  merely  ostensible  authority. 

Sec.  2335.  When  exclusive  credit  is  given  to  agent. 

Sec.  2330.  Rights  of  person  who  deals  with  agent  without  knowledge  of  agency. 

Sec.  2337.  Instrument    intended    to    bind   principal  does  bind  him. 

Sec.  2338.  Principars  responsibility  for  agent's  negligence  or  omission. 

Sec.  2339.  Principal's  responsibility  for  wrongs  willfully  committed  by  the  agent 

2330.  Principal,  how  affected  by  acts  of  agent  within  scope  of  authority. 

Sec.  2330.  An  agent  represents  his  principal  for  all  purposes  within  the  scope 
of  his  aetual  or  ostensible  authority^  and  all  the  rights  and  liabilities  which 
would  accrue  to  the  agent  from  transactions  within  such  limit,  if  they  had  been 
entered  into  on  his  own  account,  accrue  to  the  principal. 

See  sec.  2322,  snbd.  3,  ante;  Wharton  on  ^  Cal.  651;  Bogart  v.  Crosby,  01  Cal.  27& 

Agency,  sees.  231-246;  Tuite  v.  Wakelee,  19  Where  certain  limitations  on  authority,  are 

Cal.  692;  Shores  v.  Scott  River  Co.,  21  Cal.  disregarded  by  agent,  see  Whitton  v.  Solli- 

ISfi;   Hunsacker   v.    Sturgis,    29   Cal.    142;  van,  96  Cal.  480. 

Hardenburgh  v.  Bacon,  33  Cal.  356;  Chin  Negotiable      instrument      made     by 

Kem  You  v.  Ah  Joan,  75  Cal.  124;  Preston  agents,  enforcement  of  by  undisclosed  prin- 

V.  Knapp,  85  Oal.  559;  Pinson  v.  Schmalz,  cipal:  See  56  Am.  St.  Rep.  919,  note. 

2331.  Principal,  when  bound  by  incomplete  execution  of  authority. 

Sec.  2331.  A  principal  is  bound  by  an  incomplete  execution  of  an  authority, 
when  it  is  consistent  with  the  whole  purpose  and  scope  thereof,  but  not  other- 
wise. 

Story  on  Agency,  sees.  171-180.  See  authority  was  not  expressly  conferred  bj 
Cowan  V.  Abbott,  92  Cal.  100,  where  the     \oth  partners  in  a  firm. 

2332.  Notice  to  agent,  when  notice  to  principal. 

Sec.  2332.  As  against  a  principal,  both  principal  and  agent  axe  deemed  to 

have  notice  of  whatever  either  has  notice  of,  and  ought,  in  good  faith  and  the 

-exercise  of  ordinary  care  and  diligence,  to  communicate  to  the  other. 

The  notice  must  be  g^ven  to  agent  while  03;  41  Am.  St.  Rep.  172;  Bierce  v.  Red  BInlf 
Acting  for  principal  and  within  the  scope  of  Hotel  Co..  31  Cal.  160;  Bank  v.  Sbanmben^ 
the  agency:  Wittenbrock  v.  Parker,  102  Cal.      38  Mo.  228;  Congar  v.  Chicago  etc.  B.  Co.|2l 
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Title  IX,  Chap.  I.] 


Agency  in  Oeneral. 


§§  2333-2335 


Wis.  157;  1  Am.  Rep.  164;  and  as  to  notice  to 
acrents  of  corporations,  see  note  to  Bank  of 
Pittsburgh  v.  Whitehead,  36  Am.  Dec.  188; 
Wharton  on  Agency,  sees.  183,  181.  There 
are  authorities  also  which  hold  that  the 
notice,  to  bind  the  principal,  must  be 
given  to  the  agent  in  the  particular  trans- 
action to  which  the  notice  relates:  Bierce 
T.  Red  Bluff  Hotel  Co.,  31  Cal.  160; 
Wharton  on  Agency,  see.  178.  "In  Eng- 
land." says  Bradley,  J.,  in  1870,  in  the  su- 
preme court  of  the  United  .States,  "the  doc- 
trine now  seems  to  be  established  that  if 
the  agent,  at  the  time  of  effecting  a  pur- 
-chase,  has  knowledge  of  any  prior  lien, 
trust,  or  fraud  affecting  the  property,  no 
matter  when  he  acquired  such  knowledge, 
bis  principal  is  affected  thereby":  Donald  y. 
Beala,  57  Cal.  399,  405;  Distilled  Spirits,  11 
Wall.  366;  Hovey  v.  Blanchard,  13  N.  H. 
It5;  Patten  v.  Insurance  Co.,  40  N.  H.  375; 
Hart  V.  Bank,  33  Vt.  252;  see  Wharton  on 
Agency,  sec.  179,  and  note;  Story  on 
Acency,  sec.  140,  and  note;  Scammon  v. 
Wells,  Fargo  &  Co.,  84  Cal.  311.  See  Ren- 
ton,  Holmes  &  Co.  v.  Monnier,  77  Cal.  449. 
See  MitcheU  y.  Finnell',  101  Cal.  614.    No- 


tice to  one  attorney  in  a  firm  is  notice  to 
his  copartners:  Whittenbrock  v,  Parker,  102 
Cal.  93;  41  Am.  St.  Rep.  172;  Jefferson  v. 
Hewitt,  103  Cal.  624.  For  a  case  where 
knowledge  of  the  cashier  of  a  bank  of  the 
existence  of  a  prior  mortgage  negotiated  by 
him  for  a  depositor  was  held  to  affect  the 
bank  with  notice,  at  the  date  of  a  subse- 
quent mortgage  to  the  bank  on  the  same 
property,  see  Christie  v.  Sherwood,  113  Cal. 
526.  The  bank,  by  its  charter,  was  an 
agent  in  negotiation  of  loans  for  its  depos- 
itors; it  must  be  presumed  that  the  cashier 
was  agent  for  the  bank;  although  the  by- 
laws of  the  bank  provided  for  the  concur- 
rence of  the  president  in  negotiation  of 
loans,  where  it  was  customary  for  the 
cashier  to  do  this  without  the  president's 
concurrence,  the  bank  is  estopped  from  de- 
nying that  it  negotiated  the  loan:  Christie 
V.  Sherwood,  113  Cal.  526.  Notice  to  a  law- 
yer of  defects  in  a  deed  is  notice  to  hia 
client:  Watson  v.  Sutro,  86  Cal.  500. 

Kotlce  to  agent,  when  imputed  to  prin- 
cipal: See  39  Am.  Rep.  322-331,  note;  24 
Am.  St.  Rep.  228-233,  note. 


2333.  Obligation  of  principal  when  agent  exceeds  Mb  authority. 

Sec.  2333.    When  an  agent  exceeds  his  authority,  his  principal  is  bound  by 

his  authorized  acts  so  far  only  as  they  can  be  plainly  separated  from  those  which 

«re  unauthorized. 

Pxincipars  liability  for  unaathoTized      190,  note.    Liability  for  malicious  prosecu- 
acts  of  agent:  See  22  Am.  St.  Rep.  189,      tion:  See  2G  Am.  St.  Rep.  134,  135,  note. 

■2334.  For  acts  done  under  a  merely  ostensible  authority. 

Sec.  2334.  A  principal  i3  bound  by  acts  of  his  agent,  under  a  merely  ostensi- 
ble authority,  to  those  persons  only  who  have  in  good  faith,  and  without  want  of 
■ordinary  care,  incurred  a  liability  or  parted  with  value,  upon  the  faith  thereof. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


See  nee.  2317,  ante,  and  note. 

N'otice  of  extent  of  agent's  authority 
will  be  imputed  to  one  who  dealt  with  the 
af^eiit  havins  reason  to  believe  him  such, 
and  such  person  cannot  hold  the  principal 
to  a  contract  in  excess  of  the  agent's  au- 


thority to  make:  Hayes  ▼.  Campbell,  63  Cal. 
143. 

Contributory  negligence,  burden  of 
proof  respecting:  See  28  Am.  Rep.  5G3-507, 
note. 


2335.  When  exclusive  credit  is  gpiven  to  agent. 

Sec.  2335.     If  exclusive  credit  is  given  to  an  agent  by  the  person  dealing  with 

him,  his  principal  is  exonerated  by  payment  or  o^her  satisfaction  made  by  him 

to  his  agent  in  good  faith,  before  receiving  notice  of  the  creditor's  election  to 

hold  him  responsible. 

Exclusive  credit  to  agent:  "Story  on 
Agency,  sec.  291;  Fish  v.  Wood,  4  E.  D. 
Smith.  327;  see  Heald  v.  Kenworthy,  10 
Ex.  739;  Hyde  t.  Paige,  9  Barb.  150;  Chee- 
yer  t.  Smith,  15  Johns.  276;  French  t.  Price, 
24  Pick.  13;  Fitler  ▼.  Commonwealth,  31 
Pa.  St.  406.  If  such  credit  is  not  fiven  to 
the'  agent,  mere  delay  in  calling  upon  the 
principal  does  not  exonerate  him:  Macfar- 
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lane  r.  Giannacopnlo,  3  Hurl.  &  N.  860'*: 
Commissioners*  note. 

Thomas  t.  Moody,  57  Cal.  215,  furnishes 
an  illustration  of  a  principal  unknown  at 
the  time  of  the  transaction  beins:  held  re- 
sponsible for  goods  furnished  the  Agent,  the 
principal  receiving  the  benefit  thereof:  See 
Ferguson  v.  McBean,  91  Cal.  63. 

Liability    of    undisclosed    principal.— 


! 
I    • 


§§  2336-2338  Civil  Code.  [Di v.  ni,  Part  IV, 

One  who  deals  with  another  enpposing  him  Cal.  243;  Fergnaon  t.  McBean,  91  Cal.  fi; 

to  be  principal,  but  afterward  discoyers  him  Bergtholdt  v.  Porter  Bros.  Co.,  114  CaL  681, 

to  be  the  agent  of  another  in  the  transac-  688. 

tion.  may  resort  to  the  principal  for  pay-  What  agent  may  receive  payment:  See 

ment:  Puget  Sound  Lumber  Co.  v.  Krug,  89  15  Am.  Dec.  130-133,  note. 

2336.  Bights  of  person  who  deals  with  agent  without  knowledge  of  agency. 

Sec.  2336.  One  who  deals  with  an  agent  without  knowing  or  having  reason 
to  believe  that  the  agent  acts  as  such  in  the  transaction,  may  set  oflE  against  any 
claim  of  the  principal  arising  out  of  the  same  all  claims  which  he  might  have 
set  off  against  the  agent  before  notice  of  the  agency. 

Acttona   by   undisclosed   principal   on  the  seller  acted,  there  would  be  no  justice 

agent's  contract:  See  56  Am.  St  Rep.  91G-  in  allowing  the  former  to  set  off  a  bad  debt 

923,  note.  at  the  expense  of  the  principal":  Evans  t. 

Setting  oif  agent's  debt  against  prin-  Wain,  71  Pa.  St.  71;  Hurlburt  ▼.  Insurance 

cipal's  claim.— "If    by    due   dUigence    the  Co.,  2  Sum.  471;  Miller  v.  Lea,  36  Md.  396; 

buyer  could  haye  known  in  what  character  6  Am.  Rep.  417. 

2337.  Instrument  intended  to  bind  prinoipal  does  bind  him. 

Sec.  2337.  An  instrument  within  the  scope  of  his  authority,  by  which  an 
agent  intends  to  bind  his  principal,  does  bind  him  if  such  intent  is  plainly  infera- 
ble from  the  instrument  itself. 

Intention  to  bind  principal.— In  the  fol-  Co.,  21  Cal.  45;  Chamberlain  ▼.  Pacific  Wool- 
lowing  cases  sufficient  intention  to  bind  the  Growing  Co.,  64  Cal.  103.  For  further  ex- 
principal  has  been  held  to  have  been  mani-  am  pies,  see  Wharton  on  Agency,  seca  263^ 
fested  in  the  instrument:  Sayre  t.  Nichols,  295. 

7  Cal.  635;  68  Am.  Dec.  280;  Haskell  v.  How  agent  should  execute  contract: 

Cornish,  13  Cal.  45;  McDonald  t.  Bear  River  Sec.  2343,  in  note, 
etc.  Co.,  13  Cal.  220;  Shaver  t.  Ocean  Min. 

2338.  Principal's  responsibility  for  agent's  negligence  or  omission. 

Sec.  2338.  Unless  required  by  or  under  the  authority  of  law  to  employ  that 
particular  agent^  a  principal  is  responsible  to  third  persons  for  the  negligence 
of  his  agent  in  the  transaction  of  the  business  of  the  agency,  including  wrong- 
ful acts  committed  by  such  agent  in  and  as  a  part  of  the  transaction  of  such 
business,  and  for  his  willful  omission  to  fulfill  the  obligations  of  the  principal. 

Liability  of  principal  for  agent's  negli-  "  did  the  wrong?    This  question   arises  m\h 

gence.— It  is  an  elementary  rule  that  princi-  greatest  frequency  in    the    case  of   iojaiy 

pals  are  responsible  to  third  persons  for  in-  done  by  the  employees  of  one  to  whom  the 

jury  occasioned    by  the    negligent    acts  of  6uper\'ision  of   the   general  work  may  h^re 

agents,  and  by  their  wrongful  acts  as  part  been  given.    It  seems  to  be  well  settled  at 

of  their  business  as  such:  Taylor  y.  Western  this  day  that  one  who  has  contracted  with 

Vac.  R.  R.,  45    Cal.  323;    Kline  v.  Central  a  .competent  and    fit    person,  exercising  an 

Pac.  R.  R.  Co.,  37    Cal.  400;    99  Am.  Dec.  independent  employment,  to  do  a  piece  of 

282;  Bank  of  California  v.  Western  Union  work  free  from  the  control  of  the  employer, 

Tel.  Co.,  52  Cal.  280;  Story  on  Agency,  9th  and  according  to  his  own  methods,  will  not 

t>d.,  sees.  452-4157,  and  notes;  and  see  next  be  liable  for   the   torts  of   such  contractor, 

peotion  and  note;  Overacre  v.  Blake,  82  Cal.  his  subcontractors,  or  his  servants:  Boswell 

77;     Stockton     Combined     Harvester     etc.  v.  Laird,  8  Cal.  469;  68  Am.  Dec.  345;  Jame« 

Works  V.  Glen's  Falls  Ins.  Co..  98  Cal.  557;  v.  San  Francisco.  6  Cal.  528;  65  Am.  Dec 

Quinn  v.  Dresbach,  75  Cal.  159;  Schultz  v.  526;  Du  Pratt  v.  Lick,  38  Cal.  91:  Morjfan 

^IcI^an,   93  Cal.   329.     Where   agent  does  v.  Bowman,  22  Mo.  538;  King  v.  New  York 

not  act  within    the  scope  of   his  authority:  Cent.  R.  R.,  66  N.  Y.  181;  23  Am.  Kep.  37; 

See  Fogel  v.  Schmala,  92  Cal.  412.    As  to  Pierrepont  v^  Loveless,  62  N.  Y.  211;  Mc- 

liability    in    case    of    mismanagement    by  Gafferty  v.  Spuyten  Duyvel,  61  N.  Y.  178; 

mutual  asent:  Murdock  v.  Qarke.  90  Cal.  Blake  v.  Ferris,  5  N.  Y.  48;  55  Am.  Dec. 

427.  304;  Coomes  v.  Houghton,    102   Mass.  211: 

Bank,  liability  of  for  acts  of  cashier:  Allen  v.  Willard,  67  Pa.  St.  374;  Conners  v. 

See  39  Am.  Rep.  7G0-762,  note.  Hennessey,  112  Mass.  96;  Robinson  v.  Webh, 

Contractor's    liability.— The    maxim    of  11  Bush,  464.    The  above  principle  has  been 

the  law  is  above  stated  respoii<L.it  superior;  applied  to  negligent  per'ormance  of  street 

the  question  in  applying  it  is,  Whose  servant  work  by  a  contractor,  for  which  negligence 
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the  city  was  held  not  responsible:  Jnmes  y. 
Ban  Francisco,  6  Cal.  528;  65  Am.  Dec.  526; 
O'Hale  y.  Sacramento,  46  Cal.  212;  Kranse 
T.  Sacramento*  4S  Cal.  221.  There  haye 
been  made  exceptions  to  the  aboye  rule  re- 
leasing from  liability  one  who  has  turned 
orer  the  entire  control  of  the  labor  to  be 
performed  to  a  contractor:  1.  Where  the 
party  procurins  the  work  to  be  done  is  un- 
der some  public  duty,  resulting  from  his 
peculiar  situation  and  relations,  to  see  that 
the  work  does  not  cause  injury:  Storrs  y. 
Utica.  17  N.  Y.  104;  72  Am.  Dec.  437;  2. 
Where  the  work  iteelf,  whether  well  or  ill 
done,  is  unlawful:  Creed  y.  Hartman,  29 
N.  Y.  591;  86  Am.  Dec.  341;  CufiE  y.  Newark 
R.  Co..  35  N.  J.  L.  17,  574;  10  Am.  Rep. 
20r):  Water  Co.  y.  Ware,  16  WAll.  566;  Clark 
y.  Fry,  8  Ohio  St.  358;  72  Am.  Dec.  590; 
Hole  T.  Sittineboume  etc.  Ry.  Co.,  6  Hurl. 
&  N.  488;  3.  A\Tiere  it  is  necessarily  produc- 
tire  of  injury:  Congreve  y.  Morgan,  18  N. 
Y.  at;  72  Am.  Dec.  495;  Congreye  y.  Smith, 
18  N.  Y.  79;  or  4.  Where  it  is  yery  dan- 
gerous in  its  essential  nature:  2  Dillon  on 
Municipal  Corporations,  3d  ed.,  1055-1057. 

Agents  required  by  law.— The  right  of 
selection  is  the  basis  of  the  responsibility  of 
a  principal  for  the  acts  of  his  agent.  No 
one  can  be  held  responsible  as  principal  who 
has  not  the  right  to  choose  the  agent  from 
whose  acts  the  injury  flows:  Boswell  y. 
Laird.  8  Cal.  469;  68  Am.  Dec.  345.  In  the 
case  of  public  agents,  see  Story  on  Agency, 
Kocs.  319-322.  and  notes. 

In  The  China,  7  Wall.  53,  it  was  held 
that  a  law  obliging  a  master  to  take  the 
first  liceneed  pilot  that  offered,  and  contain- 
ing no  proyision  exempting  the  yessel  from 
liability,  does  not  exonerate  the  yessel  from 


such  liability;  this  is  contrary  to  the  English 
cases  on  this  point:  See  Story  on  Agency, 
sec.  456a.  and  note.  The  question  is  settled 
in  this  state  by  section  2384,  post. 

Willful  and  mallciouB  acts  of  agent.— 
The  following  rule  seems  to  be  fairly  deduci- 
ble  from  the  latest  decisions:  If  nn  agent 
commit  a  willful,  malicious,  or  intentional 
tort  while  engaged  on  his  principal's  busi- 
ness, the  latter  is  liable  therefor;  and 
whether  such  act  was  done  while  perform- 
ing the  principal's  business  is  a  question  of 
fact  for  the  jury,  not  of  law  for  the  court: 
Kline  y.  Central  Pac.  R.  R..  37  Cal.  400; 
99  Am.  Dec.  282;  Mendelsohn  y.  Anaheim 
Lighter  Co..  40  Cal.  578;  Bank  of  California 
V.  Western  Union  Tel.  Co.,  52  Cal.  280; 
Weed  y.  Panama  R.  R.  Co..  17  N.  Y.  362; 
72  Am.  Dec.  474;  Mali  y.  Lord,  39  N.  Y. 
381;  100  Am.  Dec.  448;  Lee  v.  Sandy  Hill, 
40  N.  Y.  442;  Fraser  y.  Freeman,  43  N.  Y. 
55G;  Higgins  y.  Wateryliet  T.  Co.,  46  N.  Y. 
23:  Cosgroye  y.  Ogden,  69  N.  Y.  255;  Cohen 
y.  Dry  Dock  etc.  R.  R.  Co.,  69  N.  Y.  170; 
Peck  y.  New  York  Cent.  R.  R.,  70  N.  Y.  587; 
Mott  y.  Consumers'  Ice  Co.,  73  N.  Y.  543; 
Fishkill  Say.  Inst.  y.  National  Bank,  80  N.  Y. 
162;  36  Am.  Rep.'  595;  Freeman  y.  Kieflfer, 
101  Cal.  254;  Mitchell  y.  Finnell,  101  Cal. 
614.  Agent's  fraud:  Wilder  y.  Beebe,  119 
Cal.  646. 

Fraud  of  agent,  liability  of  principal  for: 
See  52  Am.  Dec.  57,  58,  note. 

See  post,  sec.  2343,  subd.  8. 

Punitive  damages  cannot  be  allowed 
against  principal  for  willful  acts  of  agent: 
Turner  y.  North  Beach  etc  R.  R.  Co.,  34  Cal. 
594;  Mendelsohn  y.  Anaheim  Lighter  Co.,  40 
Cal.  657;  Hagan  y.  Proyidence  etc.  K  R. 
Co.,  3  R.  I.  88;  62  Am.  Dec.  377. 


8339.  Principal's  responsibility  for  wrongni  willfnlly  committed  by  the  agent. 

Sec.  2339.    A  principal  is  responsible  for  no  other  wrongs  committed  by  his 
agent  than  those  mentioned  in  the  last  section^  unless  he  has  authorized  or  rati- 
fied them^  even  though  they  are  committed  while  the  agent  is  engaged  in  his 
service. 
See  note  to  sec.  2338. 

ARTICLE  IV. 


OBLIGATIONS  OF  AQBNTS  TO  THIRD  PERSONS. 

Sec.  2342.  Warranty  of  authority. 

Sec.  2343.  Agent's  responsibility  to  third  persons. 

Sec  2344.  Obligation  of  agent  to  surrender  property  to  third  person. 

Sec.  2345.  Agent  not  having  capacity  to  contract. 

2342.  Warranty  of  authority. 

Sec.  2342.    One  who  assumes  to  act  as  an  agent  thereby  warrants,  to  all  who 

deal  with  him  in  that  capacity,  that  he  has  the  authority  which  he  assumes. 

An  agent  acting  witliout  authority  bot,  16  Mass.  461;  8  Am.  Dec.  146;  Johnson 
may  be  sued  for  the  breach  of  warranty:  '  v.  Smith,  21  Conn.  627;  Baltzen  y.  Nicolay. 
Koyes  v.  Loring,  55  Me.  408;  Ballou  v.  Tal-      53  J^.  Y.  407;  or  for  the  loss  caused  by  the 
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fraud  or  deceit:  Lander  t.  Cnstro,  43  Cal. 
497;  Bartlett  v.  Tucker,  104  Mass.  336;  6 
Am.  Rep.  240;  White  v.  Madison,  26  N.  Y. 
117;  McCurdy  v.  Rogers,  21  Wis.  197;  91 
Am.  Dec.  468;  or  when  money  has  been 
paid  to  a  pretended  agent  the  tort  may  be 
waived  and  the  agent  sued  for  money  had 
and  received:  Lander  v.  Castro,  43  Cal.  497. 
Where  principal  may  sue  the  agent  for 
money  paid  him,  see  Phelps  v.  Brown,  95 
Cal.  572.  One  who,  without  authority,  has 
assumed  to  act  as  the  agent  of  another,  and 
as  such  agent  has  entered  into  a  contract 
in  the  name  of  his  assumed  principal  for  the 
«ile  of  the  property  of  the  latter,  cannot  be 


held  liable  on  the  contract  for  damaces  for 
its  breach:  Senter  v.  Monroe.  77  Cal.  347. 

Damages  for  breach  of  warrant  of  au- 
thority: Sec.  3318,  post. 

Kot  liable  in  absence  of  frand.— The 
agent  would  not  be  personally  liable,  in  the 
absence  of  deceit,  where  the  possible  ab- 
sence of  authority  was  known  by  both  par- 
ties: Story  on  Agency,  see.  265;  Aspinwall 
V.  Torrance,  1  Lans.  381;  Hall  v.  Laude^ 
dale,  46  N.  Y.  70;  Tiller  v.  Spradley.  39  Ga. 
35:  or  would  have  been  known  by  plaintiff 
if  he  had  exercised  reasonable  dilicrence: 
Newman  v.  Sylvester,  42  Ind.  106;  McCab- 
bin  v.  Graham,  4  Kan.  397. 


2343.  Agent'8  responsibility  to  third  persons. 

Sec.  2343.  One  who  assumes  to  act  as  an  agent  is  responsible  to  third  per- 
sons as  a  principal  for  his  acts  in  the  course  of  his  agency,  in  any  of  the  follow- 
ing cases,  and  in  no  others: 

1.  When,  with  his  consent,  credit  is  given  to  him  personally  in  a  transaction; 

2.  When  he  enters  into  a  written  contract  in  the  name  of  his  principal,  with- 
out believing,  in  good  faith,  that  he  has  authority  to  do  so;  or, 

3.  When  his  acts  are- wrongful  in  their  nature. 


Personal  responsibility  of  agent.— 
Agent  acting  simply  as  such,  and  known  to 
be  such,  is  not  personally  liable:  Merrill  y. 
Williams,  63  Cal.  70. 

Subd.  1.  Credit  given  to  agent.— If, 
with  the  agent's  consent  credit  is  given  to 
him  personally,  he  is  personally  liable. 
This  may  arise:  1.  Where  the  fact  of  an 
agency  is  known  to  all  parties,  but  the  con- 
tract is  so  drawn  or  entered  into  as  that 
credit  is  exclusively  given  to  the  agent,  or 
the  agent,  by  the  terms  of  the  contract,  ex- 
pressly binds  himself  to  fulfill  it:  Hall  v. 
Crandall,  29  Cal.  567;  89  Am.  Dec.  64;  Mills 
V.  Hunt,  20  Wend.  431;  or  2.  Where  the 
fact  of  the  agency  is  unknown  and  the 
agent  enters  into  a  contract  in  his  own 
name:  Babcock  v.  Benian,  11  N.  Y.  200; 
Cobb  V.  Knapp,  71  N.  Y.  348;  Waring  v. 
Mason,  18  Wend.  425;  Wallace  v.  Bentley, 
77  Cal.  19;  11  Am.  St.  Rep.  231. 

Foreign  principal.— The  fact  that  the 
principal  iB  a  nonresident  does  not,  as  a 
matter  of  law,  make  the  agent  personally 
liable;  it  is  a  question  of  fact  for  the  jury: 
Oebricks  v.  Ford,  23  How.  49;  Rogers  v. 
March,  33  !Me.  IG;  Goldsmith  v.  Manheim, 
109  Mass.  187;  Bray  v.  Kittell,  1  Allen,  80. 

Subd.  2.  Acting  without  authority.— 
In  their  note  to  this  section  the  code  com- 
missioners say  that  the  rule  of  the  above 
subdivision  seems  to  be  established  in  New 
York,  and  cite  some  early  Now  York  cases, 
together  with  two  later  cases  in  the  same 
state,  which  respectively  attack  and  vir- 
tually overthrow  the  earlier  cases.  The  law 
in  England  is  undoubtedly  to  the  contrary. 
The  great  preponderance  of  the  American 
decisions  is  also  to  the  effect  that  where 
the  agent  signs  the  name  of  his  principal 
to  a  contract  without  authority  and  without 
apt  words  to  bind  himself  (Hall  v.  Crandall, 
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29  Cal.  56r),  he  is  not  directly  liable  npo» 
the  contract  but  must  be  sued  for  the 
breach  of  the  implied  warranty,  as  in  bw^ 
tion  2342,  ante,  or  in  tort,  for  the  falae 
representations:  Wharton  on  Agency,  sees. 
532,  533;  Story  on  Agency,  264a.  For  cases 
in  which  the  agent  has  been  held  to  hare 
executed  an  instrument  in  words  sufficientlj 
apt  to  charge  himself,  see  Story  on  Agency, 
sees.  275-277;  see,  also,  Lahder  v.  Castro,  AZ 
Cal.  497  (1872),  where  an  agent  is  held  not 
directly  liable  on  a  note  executed  for  his 
principal  without  authority:  See,  also,  note, 
"Not  Liable  in  Absence  of  Fraud,"  sec.  2342, 
ante. 

No  other  responsible  principal.— In  the 
case  of  guardians,  trustees,  executors,  aod 
administrators,  or  persons  acting  in  a  pablic 
official  character,  not  on  behalf  of  the  goT- 
erument,  e.  g.,  committees  of  rieemosynary 
institutions,  etc.,  the  question  beinu.  To 
whom  is  the  creilit,  to  the  understanding  of 
both  parties,  really  given?  the  persons  <*on- 
tracting  as  agents  are  ordinarily  liable: 
Story  on  Agency,  sees,  280,  290. 

Subd.  3.  Acts  wrongffnlly.— No  author- 
ity from  a  superior  furnishes  agent  with  a 
defense  for  his  own  positive  torts  or  tres- 
passes: Richardson  v.  Kimball.  28  Me.  463; 
Ford  V.  Williams,  24  N.  Y.  359;  Perminter  t. 
Kelly,  18  Ala.  716;  54  Am.  Dec.  177;  Bornap 
V.  Marsh,  13  111.  537;  Nussbaum  v.  Heillron, 
63  Ga.  312;  Knight  v.  Luce,  116  Mass.  5S6; 
see  supra,  sec  2338,  and  note. 

Negligence.~Agent  not  liable  for  negli- 
gence when  he  has  no  liberty  of  action: 
Wharton  on  Agency,  sees.  277,  535. 

Master  of  ship  personally  liable:  Sec 
2382.  post. 

How  agent  should  execute  written 
contract  for  principal,  see  discussions  of  the 
subject  in  notes  to  McDouough  v.  Temple- 
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man,  2  Am.  Dec.  512,  and  to  Wood  v.  Good- 
ridge,  52  Am.  Dec.  775;  and  see,  as*  to 
coDTeyances,  ante,  sec.  1095;  Say  re  v. 
Nichols,  7  Cal.  535;  68  Am.  Dec.  280; 
Shaver  v.  Ocean  Min.  Co.,  21  Cal.  45;  Has- 
kell v.  Cornish,  13  Cal.  45;  McDonald  t. 
Bear  Kiver  etc.  Co.,  13  Cal.  220.  Where  an 
a^ent  in  executing  a  written  'instrument 
does  not  attempt  to  bind  his  principal,  and 
in  terms  imposes  an  obligation  on  himself, 
he  incurs  by  such  act  a  personal  liability 
eren  though  he  describes  himself  as  an 
agent:  Murphy  v.  Helmrich,  66  Cal.  69. 
See,  for  good  case,  Hobaon  v.  Hassett.  76 
Cal.  203;  9  Am.  St.  Rep.  193.  As  to  evi- 
dence in  determining  whether  agent  or  prin- 
cipal is  responsible,  see  Hibernia  Sav.  etc. 
Soc.  V.  Moore.  68  Cal.  156. 

The  distinction  at  common  law  between 
sealed  and  unsealed  instruments,  as  to  the 
effect  of  agency  appended  to  the  name  of  a 
contracting  party  in  the  body  and  signa- 
ture of  a  contract,  is  abolished  in  this  state. 


and  the  mle  as  to  simple  contracts  is  ap- 
plicable that  words  of  agency  employed  in 
the  written  contract  are  to  be  regarded, 
not  as  descriptive  merely,  but  as  importing 
character  and  capacity;  and  where  the  read- 
ing of  the  contract,  however  inartificial ly 
it  may  have  been  drawn,  discloses  that  it  is 
executed  for  or  on  behalf  of  a  principal,  or 
even  leaves  the  matter  in  doubt,  parol  evi- 
dence may  be  used  to  determine  whose  con- 
tract it  is,  and  this  even  in  cases  where  the 
instrument  is  sufficiently,  clear  in  its  terms 
to  bind  the  agent  personally:  Southern  Pac. 
Co.  V.  Von  Schmidt 'Dredge  Co.,  118  Cal. 
368,  and  elaborate  review  of  authprities  con- 
tained in  the  opinion. 

Where  agency  appears  from  the  manner 
of  signature,  as  where  the  contract  in  the 
body  recites  that  it  is  the  obligation  of  a 
corporation,  and  is  signed  by  sundry  persons 
as  trustees,  they  are  not  personally  liable: 
Blanchard  v.  KaulL  44  Cal.  440. 


2344.  Oblig^ation  of  agent  to  snrrender  property  to  third  person. 

Sec.  2344.  If  an  agent  receives  anything  for  the  benefit  of  his  principal,  to 
the  possession  of  which  another  person  is  entitled^  he  must,  on  demand,  sur- 
render it  to  such  person,  or  so  much  of  it  as  he  has  under  his  control  at  the 
time  of  demand,  on  being  indemnified  for  any  advance  which  he  has  made  to 
his  principal,  in  good  faith,  on  account  of  the  same;  and  is  responsible  therefor, 
if,  after  notice  from  the  owner,  he  delivers  it  to  his  principal. 

Compare   with    section    on    deposit,    sees.  1822,  1825,  1826,  ante. 

2345.  Agent  not  having  capacity  to  contract. 

Sec.  2345.     The  provisions  of  this  article  are  subject  to  the  provisions  of  part 

I,  division  I>  of  this  code. 

**The  rights  acquired  by  third  perBons  f erred  to  in    this    section.    So  far  as  these 

against  both  principal  and  agent  are  stated  relations  create    a    mutual    trust,  they  are 

in  this  title.    The  mutual  relations  of  prin-  regulated    by  the  title  on    trust":  Commis- 

cipal   and  agent  are  a  branch  of  service,  sioners*  note. 

and  are  defined  in  that  part  of  the  code  re*  Fart  I,  division  I:  Sees.  25-42. 


AETICLE  V. 


DELEGATION  OP  AGENCY. 

Sec.  2349.    Agent's  delegation  of  his  powers. 

Sec.  2350.    Agent's  unauthorized  employment  of  subagent. 

Sec.  2351.    Subagent  rightfully  appointed   represents  principal. 

2349.  Agent's  delegation  of  his  powers. 

Sec.  2349.     An  agent,  unless  specially  forbidden  by  his  principal  to  do  so,  can 
delegate  his  powers  to  another  person  in  any  of  the  following  caees,  and  in  no 

others: 

1.  When  the  act  to  be  done  is  purely  mechanical; 

2.  When  it  is  such  as  the  agent  cannot  himself,  and  the  subagent  can,  law- 
luUy  perform; 
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3.  When  it  is  the  usage  of  the  plax;e  to  delegate  such  powers;  or, 

4.  When  such  delegation  is  specially  authorized  by  the  principal. 


Subag^nts,  appointment  of,  riglits  and 
duties:  See  50  Am.  St.  Rep.  110<125,  note. 

Subd.  1 :  Commercial  Bank  y.  Noirton,  1 
Hill.  501;  PoweU  v.  Tuttle,  3  N.  Y.  407; 
may  delegate  mechanical  but  not  discretion- 
ary powers:  Sayre  v.  Nichols,  7  Cal.  535;  68 
Am.  St.  Rep.  280;  Bodine  v.  Insurance  Co., 
51  N.  Y.  117;  10  Am.  Rep.  566;  Fairchild 
V.  King.  102  Cal.  320. 

Subd.  2:  Story  on  Agency,  sec.  14. 

Subd.  3:  See  sec.  23i9,  subd.  1,  ante.  In 
this  and  the  above  subdivision,  the  authority 
of  the  principal  to  delegate  the  powers  of 


the  agency  may  be  considered  as  implied: 
Lansett  v.  Lippincott,  6  Serg.  &  R.  393. 

Subd.  4:  Story  on  Agency,  iea  14;  Whar- 
ton on  Agency,  sec.  38;  Talmadge  v.  Arrow- 
head Reservoir  Co.,  101  Cal.  367;  Fairchild 
v.  King,  102  Cal.  320. 

An  assig^nment  of  a  claim  for  collee- 
tion  by  an  attorney  to  a  third  person  can- 
not be  made,  unless  specially  authorized  by 
the  principal  or  impliedly  authorized  by  ne- 
cessity or  usage:  Dingley  v.  McDonald,  121 
Cal.  682. 


2350.  Agent's  unauthorized  employment  of  subagent. 

Sec.  2350.  If  an  agent  employs  a  subagent  without  authority,  the  former  is 
a  principal  and  the  latter  his  agent,  and  the  principal  of  the  former  has  no  con- 
nection with  the  latter. 

See  sec.  2022,  ante.  gence,  sec.  156  et  seq.;  Wharton  on  Agency. 

Story  on  Agency,  sees.  15,  201,  and  note,      sec. -482;  bat    see    Bank    of    California  v. 
203,  note,  217a,  231a;  Wharton  on  Negli-      Western  Union  Tel.  Co.,  62  Cal.  280. 

2361.  Subagent  rightfully  appointed  represents  principal. 

Sec.  2351.     A  subagent,  lawfully  appointed,  represents  the  principal  in  like 

manner  with  the  original  agent;  and  the  original  agent  is  not  responsible  to 

third  persons  for  the  acts  of  the  subagent. 

Subagent  cannot  be  sued  by  original 
agent,    when,    having    been    lawfully  ap- 


Original  agent  liable  to  principal  for 
negligence  in  choosing. — ^When  the  agent 
lawfully  appoints  a  -subagent,  he  is  liable 
to  the  principal  in  respect  to  the  acts  of 
such  subagent  only  for  culpa  in  eligendo,  or 
for  negligent  instructions,  delivered  to  such 
ancillary  agent:  Hobbs  v.  Duff,  43  Cal.  485; 
Watson  V.  Muirhead,  57  Pa.  St.  247;  Bald- 
win V.  Bank  of  Louisiana,  45  Am.  Dec.  72, 
and  note;  Miller  v.  Proctor,  20  Ohio  St. 
442;  Darling  y.  Stan  wood;  14  Allen,  504. 


pointed,  he  causes  loss  by  his  negligence, 
but  must  be  sued  by  the  principal:  Menill 
V.  Wills.  50  Cal.  108. 

Corporation's  agent,  liability  of  for  acts 
of  subagents:  See  48  Am.  St  Rep.  922.  923, 
note. 

Bank's  liability  for  acts  of  subagents: 
See  38  Am.  St.  Rep.  776-778«  note. 


ARTICLE  VI. 


TERMINATION  OF  AGBNCY. 


Sec.  2355.    Termination  of  agency. 


Sec.  2366.    Same. 


2356.  Termination  of  agency. 

Sec.  2355.    An  agency  is  terminated^  as  to  every  person  having  notice  thereof, 
by: 

1.  The  expiration  of  its  term; 

2.  The  extinction  of  its  subject; 

3.  The  death  of  the  agent; 

4.  His  renunciaition  of  the  agency;  or, 

5.  The  incapacity  of  the  agent  to  act  as  such. 

Notice  of  termination  of  agency  neces-  of  agent's  anthority,  bat  before  ootlee  of 
sary  to  third  persons.— Payment  of  debt  the  revocation  is  received  by  such  third 
by  third  person  to  agent  after  termination      party,  releases    him    from    liability  to  the 
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principal:  Inrarance  Co.  y.  McCain,  96  U.  S. 
Si;  Rice  t.  Barnard.  127  Mass.  241;  Bras- 
well  Y.  American  Life  Ins.  Co.«  75  N.  C.  8; 
TJlrich  V.  McCormick,  66  Ind.  243;  Meyer 
T.  Heyner,  96  HI.  400.  See,  also,  as  to  the 
necessity  of  notice,  Swinnerton  v.  Argonaut 
Land  etc.  Co.,  112  Cal.  375. 

Authority  to  bind  his  principal  continues 
until  notice  of  reTocation:  Claflin  y.  Len- 
heim,  66  N.  Y.  301;  Robertson  v.  Cloud.  47 
ZVIiss.  208;  Beard  v.  Kirk,  11  N.  H.  397;  de- 
fendants discharge  purchasing  agent  and 
advertise  for  bids  for  contracts;  held,  such 
adrertisement  not  sufficient  notiQcation: 
Fellows  V.  Hartford  etc.  8.  Co.,  38  Conn. 
197;  and  see,  in  general,  Barkley  v.  Rens- 
selaer etc.  R.  Co.,  71  N.  Y.  205;  Hatch  v. 
Coddington,  95  U.  S.  48;  Rice  t.  Isham,  4 
Abb.  App.  37;  Eadie  v.  Ashbaugh,  44  Iowa, 
519;  Wright  v.  Herrick,  128  Mass.  240. 
Notice  by  the  principal  of  the  contents  of  a 
written  agreement  with  his  agent,  termi- 
nating the  agency,  is  good:  Van  Dusen  y. 
gtar  Min.  Co.,  36  Cal.  571;  95  Am.  Dec.  209. 

Notice  of  termination  of  agent's  au- 
thority, necessity  and  method  of  giving: 
See  82  Am.  Dec.  637,  688,  note. 

Subd.  1.  Accomplishment  of  object.— 
Where  the  object  of  the  agency  is  accom- 
plished in  some  other  way  before  any  act 
on  the  part  of  the  agent,  the  power  of  at- 
torney is  revoked:  Benoit  v.  Conway,  10 
Allen,  528;  an  agency  for  the  sale  of  real 
estate  is  terminated,  and  the  commission 
becomes  due«  as  soon  as  a  purchaser  is 
found:  Short  v.  Millard,  68  111.  292;  see. 
also,  Moore  v.  Stone,  40  Iowa,  259;  Walker 
v.  Derby,  5  Biss.  134. 

Subd.  2:  Story  on  Agency,  sec.  499;  Story 
on  Bailments,  sec.  207, 

Subd.  3.  The  death  of  an  agent  having 
a  power  of  substitution  acts  as  a  revocation 
of  the  authority  of  the  agent  substituted  by 
him  under  the  power:  Watt  v.  Watt,  2  Barb. 
Ch.  371;  Lehigh  C.  &  N.  Co.  v.  Mohr,  83 
Pa.  St.  288;  but  where  the  authority  of  the 
flubagent  emanates  from  the  principal,  al- 
though the  appointment  is  made  by  t&e 
agent,  it  is  not  determined  by  the  death  of 
such  intermediate  agent:  Smith  v.  White,  6 

2356.  Same. 

Sec.  2356.  Unless  the  power  Off  an  agent  is  coupled  with  an  interest  in  the 
Bubject  of  the  agency,  it  is  terminated,  as  to  every  person  having  notice  thereof^ 
by: 

1.  Its  revocation  by  the  principal; 

2.  His  death;  or, 

3.  His  incapacity  to  contract. 

Interest  in  subject  of  agency.— The  in- 
terest must  be  distinct  from  any  lien  for 
compensation  for  executing  the  power  to 
make  it  irrevocjible.  It  must  be  in  the 
thing  itself:  Barr  v.  Schroeder,  32  Cal.  610; 
Hartley's  Appeal,  53  Pa.  St.  212;  91  Am. 
Dec.  207;  Walker  v.  Dennison.  86  111.  142; 
but  see  Merry  v.  Lynch,  68  Me.  94.    The 
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Dana,  376;  see  Jackson  Ins.  Co.  v.  Partee,  9 
Heisk.  296. 

Subd.  4.  Benunciation  of  an  agency.— 
To  the  same  effect:  Case  v.  Jennings,  18 
Tex.  661. 

When  the  agency  is  founded  on  a  valua- 
ble consideration,  the  agent  renders  himself 
liable  for  the  damages  his  principal  may  sus- 
tain by  the  renunciation:  White  v.  Smith,  6 
Lans.  5;  Bender  v.  Manning,  2  N.  H.  289; 
Gill  V.  Middleton,  105  Mass.  479;  7  Am.  Rep. 
548. 

A  mere  volunteer  cannot  be  made  respon- 
sible for  damages  in  an  undertaking  to  exe- 
cute an  office,  upon  the  performance  of 
which  he  does  not  enter:  McGee  v.  Bast«  6 
J.  J.  Marsh.  456;  Reid  v.  Humber,  49  Ga. 
307;  but  where  this  gratuitous  agency  was 
in  part  executed  and  then  renounced,  and 
the  principal  sustains  damages  thereby,  the 
anthoritative  writers  on  agency  consider 
that  the  principal  has  a  cause  of  action: 
Story  on  Agency,  sec.  478;  Wharton  on 
Agency,  sec.  107.  As  to  duty  of  gratuitous 
employee,  see  sec.  1975,  ante. 

Notice.— To  terminate  his  liability  to  the 
principal,  the  agent  should  give  notice:  Bar- 
rows V.  Cnshway,  37  Mich.  481;  Story  on 
Agency,  sec.  478. 

Subd.  5.  Incapacity  to  act  — Bank- 
ruptcy.— ^This,  it  is  said,  will  amount  to  a 
revocation  of  his  authority  to  receive  any 
money  from  the  purchaser,  or  from  other 
persons  upon  the  account  of  his  principal. 
And  this  upon  the  ground  that,  by  the  act 
of  bankruptcy  the  confidence  .of  the  princi- 
pal in  the  agent  is  destroyed:  Audenried  v. 
Betteley,  8  Allen.  302;  2  Kent's  Commen- 
taries, 4th  ed.,  lect.  41,  pp.  644,  645;  but 
it  seems  that  the  agent,  under  such  circum- 
stances, is  not  debarred  from  doing  many 
other  acts:  Story  on  Agency,  sec.  486. 

"The  case  of  the  insanity  of  the  agent 
would  seem  to  constitute  a  natural,  nay,  a 
necessary,  revocation  of  his  authority": 
Story  on  Agency,  sec.  487. 

Decree  of  lunacy  is  not  extraterritorially 
binding:  Wharton  on  Conflict  of  Laws,  sec 
122. 


partnership  of  principal  and  agent  will  not 
make  the  authority  of  the  agent  a  power 
coupled  with  an  interest:  Travers  v.  Crane, 
15  Cal.  12;  Creager  v.  Link,  7  Md.  267. 
Nor  will  an  interest  in  money  derived  from 
the  sale  of  the  subject  matter  of  the  power: 
Barr  v.  Schroeder,  32  Cal.  610;  San  Joaquin 
Land  etc  Co.  v.  West,  94  Cal.  399;  Flana- 
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gan  V.  Brown,  70  Cal.  254.  See  Kobinson  v. 
Easton,  Eldridpe  &  Co.,  93  Cal.  80;  27  Am. 
St.  Rep.  167;  Frink  v.  Roe,  70  Cal.  296.  A 
provisioji  in  a  power  of  attorney  that  it  is 
to  be  irrevocable,  though  not  conclusive, 
tends  to  prove  that  the  parties  understood 
that  the  attorney  had  an  interest  in  the  sub* 
ject  matter  upon  which  it  was  intended  to 
act:  Norton  v.  Whitehead,  84  Cal.  263;  18 
Am.  St.  Rep.  172.  Where  principal,  for  val- 
uable consideration,  agrees  not  to  revoke  an 
agency  for  a  reasonable  time:  See  Parke  v. 
Frank,  75  Cal.  364. 

May  be  irrevocable,  though  it  is  not  a 
power  coupled  with  an  interest,  as  where  it 
is  given  as  security  for  the  payment  of 
money,  or  is  made  irrevocable:  Barr  v^ 
Schroeder,  32  Cal.  610;  see,  also,  Marizou  v. 
Pioche,  8  Cal.  522,  and  Merry  v.  Lynch,  68 
Me.  94;  and  see  note  to  Cassiday  v.  McKen- 
zic,  39  Am.  Dec.  82;  Brown  v.  Pforr.  33 
Cal.  550. 

Notice:  See  note  to  sec.  2355,  ante.  In 
Clayton  v.  Merritt,  52  Miss.  353,  which  was 
a  case  of  payment  made  to  an  agent  after 
the  death  of  his  principal,  but  in  ignorance 
of  the  death,  Chalmers,  J.,  says:  "However 
wise  such  legislation  may  seem  to  be,^'  i.  e., 
enactments  such  as  the  above,  where  the 
revocation  does  not  take  effect  until  notice 
thereof,  "and  however  great  the  injustice 
produced  in  particular  cases  by  the  contrary 
doctrine,  undoubtedly  the  common-law  rule 
is  that  death  revokes  the  agency,  and  nulli- 
fies all  acts  thereafter  performed."  Similar 
statutes  are  found  in  Maryland:  Rev.  Code 
1878,  p.  388,  art.  44,  sec.  31;  and  Louisiana: 
Voorhees'  Rev.  Code   1875,  arts.  3032,  3033. 

Subd.  1.  The  revocation  by  the  prin- 
cipal may  be  express  or  implied.  Thus 
where  the  principal  disposes  of  his  interest 
in  the  subject  matter  of  the  agency,  this  by 
implication  operates  as  a  revocation  of  the 
power  of  the  agent  to  sell  the  same:  Walker 
V.  Dennison,  86  111.  142.  The  dissolution  of 
a  partnership  revokes  a  power  of  attorney 
given  by  the  firm:  Schlater  v.  Winpenny,  75 
Pa.  St.  321;  but  a  mere  change  in  name, 
the  same  members  remaining,  does  not: 
Billingsley  v.  Dawson,  27  Iowa,  210. 


Parol  revocation  is  valid  in  case  of  writ^ 
ten  instrument  not  under  seal:  Shaw  r. 
Nudd,  8  Pick.  9;  Botsford  v.  Burr.  2  Johna. 
Ch.  416;  or  even  when  under  8€»al:  Brook- 
shire  V.  Brookshire,  47  Am.  Dec.  341;  see 
United  States  v.  Jarvis,  Davi?s,  287;  Hen- 
derson V.  Hydraulic  Works.  9  Phil.  100. 

Subd.  2.  Validity  of  act  of  agents 
after  principal's  death,  and  in  the  absence 
of  statutory  provision  as  to  notice  as  aboTe: 
See  note  to  Cassiday  v.  McKenzie,  39  Am. 
Dec.  81.  Before  the  code,  the  California  deci- 
sions were  with  the  majority  of  American 
decisions  in  holding  acts  performed  in  the 
principal's  name  after  his  death,  with  or 
without  notice  thereof,  void:  Travers  v. 
Crane,  If}  Cal.  12;  Ferris  v.  Irving,  28  CaL 
6-(5.  Indeed,  it  is  only  as  to  the  validity  of 
acts  done  in  ignorance  of  the  death,  which 
do  not  require  to  be  done  in  the  principal's, 
name,  that  there  has  been  any  controTersy: 
Note  to  Cassiday  v.  McKenzie,  39  Am.  Dec 
85,  90;  Story  on  Agency,  sec.  495.  See  as  Uy 
general  rule,  Lowrie  v.  Salz,  75  Cal.  319; 
Frink  V.  Roe.  70  Cal.  296;  Krumdrick  t. 
White.  92  Cal.  143. 

Subd.  3.  Incapacity  of  principal  — 
Insanity.— In  Matthiessen  etc.  Co.  v.  Mc- 
Mahon,  38  N.  J.  L.  536,  the  rule  is  thus  pod- 
lively  laid  down:  -'TDhe  after-occurring  in- 
sanity of  the  principal  operates  per  se  as  a 
revocation  or  suFpension  of  the  agency,  ex- 
cept in  cases  where  a  consideration  has  pre- 
viously been  advanced  in  the  transaction 
which  was  the  subject  matter  of  the  agency, 
so  that  the  power  became  coupled  with 
an  interest."  But  although  the  power  is 
suspended  during  the  insanity  of  the  princi- 
pal, still  if,  on  his  recovery,  he  manifests  no 
will  to  terminate  the  agency,  the  future  acts 
of  the  agent  will  be  binding,  and  assent  to 
acts  done  during  insanity  may  be  inferred  hj 
failure  to  express  dissent  when  they  come  to 
his  knowledge  while  he  is  in  his  right  mind: 
Bunce  v.  Gallagher,  5  Blatchf.  481;  Davis 
V.  I-ane,  10  N.  H.  156.  See,  also.  Motley  t. 
Head,  43  Vt.  (i33,  where  being  in  an  in- 
sane asylum  for  mania  a  potu  did  not  re- 
voke the  agency. 


CHAPTER  II. 


PARTICULAR  AGENCIES. 


Article  I. 

II. 

III. 

IV. 


Auctioneers 236^ 

Factors 2367 

Shipmasters  and  Pilots .  .* "2373 

Ships'  Managers 238S 


ARTICLE  L 


AUCTIONEERS. 


Sec.  2362.    Auctioneer's  authority   from  the  seller. 
Sec.  2363.    Auctioneer's  authority  from   the  bidder. 

602 


Title  IX,  Chap.  IL]  Particular  Agencies.  §§  2362-2367 

2362.  Auctioneer's  authority  from  the  seller. 

Sec.  2362.     An  auctioneer,  in  the  absence  of  special  authorization  or  usage  to 
the  contrary,  has  authori'ty  from  the  seller,  only  as  follows: 

1.  To  sell  by  public  auction  to  the  highest  bidder; 

2.  To  sell  for  cash  only,  except  such  articles  as  are  usually  sold  on  credit  at 
auction, 

3.  To  warrant,  in  like  manner  with  other  agents  to  sell,  according  to  section 
twenty-three  hundred  and  twenty- three ; 

4.  To  prescribe  reasonable  rules  and  terms  of  sale; 

5.  To  deliver  the  things  sold,  upon  payment  of  the  price; 

6.  To  collect  the  price;  and, 

7.  To  do  whatever  else  is  necessary,  or  proper  and  usual,  in  the  ordinary 
course  of  business,  for  effecting  these  purposes. 

Usage:  See  note,  sec.  2297,  ante,  "Usage.**  for  auctioneer's  statements  in  conducting  the 

Autrtioneers. — Generally:    See    Story    on  sale,  but  oral  statements  of  the  auctioneer 

Agency,  sees.    27,    107,    108;  Wharton  on  cannot  be  received  as  modifying  the  written 

Asrency,  sees.  638-655;  and  a  valuable  article  conditions:  Ives  v.  Trigent,    29   Mich.   390; 

in  8  Am.   Law    Rev.    555.    See,  also,    Pol.  Dent  v.  McGrath,  3  Bush,  174;    Wright  v. 

Code,  sec.  3284  et  seq.  De  Klyne.  Pet.  C.  C.  199;  Satterfield  v.  Smith, 

Belegration  of  power:  See    50   Am.    St.  11  Ired.  60;  King  v.  Bardeau,  6  Johns.  Ch. 

Rep.  115,  note.  38:  10  Am.  Dec.  312. 

Subd.  3.    Warranty.— It  has   been   held  Subd.  6.    Collect  price.— Auctioneer  may 

that  it  is  not  the  usual  course  of  business  sue  for  purchase  money  in  his  own  name  as 

for  an  auctioneer  to  warrant:  Dodd  v.  Far-  well  as  in  that  of  the  principal:  Minturn  v. 

low,  11  AUen,  426;  87  Am.  Dec.  726;  The  Main.  7   N.  Y.  220;  Wharton    on   Agency* 

Monte  Allegre,  9  Wheat.  645,  647.  sec.  647. 

Subd.  4.    Boles  of  sale.— Vendor  is  liable 

2363.  Auctioneer's  authority  from  the  bidder. 

Sec.  2363.    An  auctioneer  has  authority  from  a  bidder  at  the  auction,  as  well 

as  from  the  seller,  to  bind  both  by  a  memorandum  of  the  contract  as  prescribed 

in  the  title  on  sale. 

See  sec.  179S,  ante;  and  see  generally  the    chapter  on  "Sales  by  Auction/'  sees.  1792- 
1798,  ante. 

ARTICLE  II. 

FACTORS. 

Sec.  2367.    Factor,  what.  Sec.  2369.    Oatensible  authority. 

Sec.  2368.    Actual  authority  of  factor. 

2367.  Factor,  what. 

Sec.  2367.    A  factor  is  an  agent,  as  defined  by  section  twenty  hundred  and 
twenty-six. 

Broker— Beal  estate.— Commissions:  See  116  Cal.  140.  But  see  Maze  t.  Gordon.  96 
Bolan  V.  Scanlan,  57  Cal.  261,  where  it  is  Cal.  61;  Crane  v.  McCormack,  92  Cal.  176; 
laid  down  as  a  general  principle  that  the  Shainwald,  Buckbee  &  Co.  v.  Cady,  92  Cal. 
principal  who  employs  a  broker  to  sell  real  83;  Dobingon  v.  McDonald,  92  Cal.  33. 
estate  may  yet  negotiate  a  sale  himself,  and  Written  contract  authorizing  broker  "sole- 
then  will  not  be  liable  to  the  broker  for  ly  to  sell"  land,  for  commission,  does  not 
commissions.  "To  earn  his  commission,  the  make  such  commission  contingent  upon  a 
broker  must  be  an  efficient  agent  in,  or  the  consummation  of  a  sale:  Smith  t.  Schiele, 
procuring  cause  of,  the  contract:  McClave  93  Cal.  144.  That  the  repudiation  of  the 
V.  Paine,  49  N.  Y.  563;  Wylie  ▼.  Marine  contract  of  agency  by  the  principal,  in  re- 
Nat.  Bank,  61  N.  Y.  415";  Waterman  v.  spect  to  a  sale  of  mining  stocks,  will  not 
Boltinghouse,  82  Cal.  659;  Ayres  v.  Thomas,  defeat  the  agent  in  his  right  to  recover  com- 
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missions,  see  Mattinfrly  ▼.  Hoach,  84  Cal. 
207.  Commission  of  the  broker  does  not  de- 
pend upon  the  validity  of  the  title  to  the 
land:  Phelps  v.  Prnsch,  83  Cal.  626;  Fiske 
V.  Soule,  87  Cal.  313;  Campbell  v.  Thomas, 
87  Cal.  428.  As  to  inability  of  principal  to 
defeat  the  commissions  of  his  agent  by  rev- 
ocation of  the  agency  when  the  agent  has 
proceeded  so  far  that  auccess  is  practically 
certain  and  immediate,  see  Blnmenthal  v. 
Goodall,  89  Cal.  251.  See,  further,  Martin 
V.  Ede.  103  Cal.  157. 

Where  the  principal  agreed  to  pay  com- 
missions if  the  sale  be  made  within  "a  short 
time/'  the  broker  is  entitled  to  hia  com- 
missions on  finding  purchaser  within  two 
weeks:  Smith  v.  Fairchild,  7  Colo.  510:  Oul- 
lahan  v.  Brown,  100  Cal.  648;  Fiske  v. 
Soule,  87  Cal.  313.  See  Phelps  v.  Prusch. 
83  Cal.  626.  But  see  Gunn  t.  Bank  of  Cali- 
fornia. 99  Cal.  349.  See  Wilson  v.  Stdrges, 
71  Cal.  226:  Smith  ▼.  Schiele.  93  Cal.  144. 
If  agent's  commission  depends  upon  his  mak- 
ing sales,  he  cannot  recover  under  the  con- 
tract, although  his  commission  was  to  be 
compensation  in  preparing  the  land  for  the 
market:  Gilbert  v.  Judson,  85  Cal.  105. 
See,   further.  Maze   v.  Gordon,  96  Cal.  61. 


That  the  principal  cannot  deprive  the  real 
estate  broker  of  his  commission  by  reCasiiis 
to  complete  the  sale,  the  broker  havjn;;  <lone 
all  that  he  was  called  upon  to  do.^  see  Neil- 
son  V.  Lee,  60  Cal.  555;  Gonzales  t.  Broad, 
57  C^l.  224;  Phelan  v.  Gardner.  43  Cal.  311; 
Middleton  v.  Findla,  25  Cal.  76:  aod  we 
Green  v.  Hobertson,  64  Cal.  75,  and  cases 
cited  by  counsel.  See  Rogers  t.  i)aff,  97 
Cal.  66;  Zeimer  v.  Antisell,  75  Cal.  509.  A 
real  estate  agent's  right  of  recovery  depends 
entirely  upon  his  contract  with  the  owner 
of  the  land:  Crane  v.  McCormack,  92  Cal 
176. 

Commissions  from  both  parties  was  al- 
lowed to  the  broker  who  merely  brought 
the  parties  together  for  the  purpose  of  con- 
tracting for  themselves:  Green  y.  Robertson, 
64  Cal.  75. 

Broker,  commissions:  See  1  Am.  St  Rep. 
764-766,  note;  28  Am.  St.  Rep.  546-548,  note. 

CommisBions  of  real  estate  ag^nt:  See 
12  Am.  St.  Rep.  589.  590.  note. 

Broker,  stock,  duties  of:  See  75  Am. 
Dec.  313-326,  note. 

Sales  by  factor:  See  3  Am.  St  Rep.  20l« 
202,  note. 


2368.  Actual  authority  of  factor. 

Sec.  2368.  In  addition  to  the  authority  of  agents  in  general,  a  factor  has 
actual  authority  from  his  principal,  unless  specially  restricted: 

1.  To  insure  property  consigned  to  him  uninsured; 

2.  To  sell,  on  credit,  anything  intrusted  to  him  for  sale,  except  such  things 
as  it  is  contrary  to  usage  to  sell  on  credit;  but  not  to  pledge,  mortgage,  or 
barter  the  same;  and, 

3.  To  delegate  his  authority  .to  his  partner  or  servant,  but  not  to  any  person 

in  an  independent  employment. 

seyeral  earlier  cases.  Nor  wUl  the  pledge  be 
good  in  such  a  case,  even  for  the  amount  of 
the  factor's  charges  at  the  time:  Merchants' 
Xat.  Bank  v.  Trenholm,  12  Heiak.  520;  bat 
see  Hajes  v.  CampbeU,  55  Cal.  424;  36  Am. 
Rep.  43.  Invaliditj  of  a  factor's  pledge  is 
taken  as  conceded  in  Dodge  t.  Meyer,  61 
Cal.  405,  420;  but  see  sec.  2991.  post.  In 
many  states,  howbver,  "factors*  acts"  hare 
been  enacted,  enabling  third  persons  to  deal 
with  them  as  owners,  when  intrusted  with 
goods  or  documents  of  title  to  goods  for 
sale:  Jones  on  Pledges,  sec.  383  et  seq.;  see 
sec.  2291,  post,  and  note. 

Delegation  of  power  by  broker:  See  50 
Am.  St.  Rep.  116,  note. 


Subd.  2.  Sale  on  credit.— Where  there  is 
no  usage  to  the  contrary,  and  the  factor 
sells  on  credit,  nerertheless  he  will  be  held 
to  a  very  close  examination  of  the  credit 
of  the  parties  to  whom  he  sells,  and  inatten- 
tion in  this  respect  renders  him  liable  for 
loss:  Foster  v.  Waller,  75  111.  464;  Byrne  v. 
8chwing,  6  B.  Mon.  199;  Daylight  Burner 
Co.  V.  Odlin,  51  N.  H.  56;  12  Am.  Rep.  45; 
Ernest  v.  Stoller,  5  Dill.  438;  Durant  v.  Fish, 
40  Iowa,  559;  see  sec.  202S,  ante.  As  to  terms 
of  payment,  see  Fiske  v.  Soule,  87  Cal.  313. 

Fledge.— The  rule  in  England  and  Amer- 
ica is  not  in  consonance  with  the  above  sub- 
•di vision:  Story  on  Agency,  sec.  113,  note; 
Wright  V.  Solomon,  19  Cal.  64,  overruling 


2369.  Ostensible  authority. 

Sec.  2369.    A  factor  has  oeteneible  authority  to  deal  with  the  property  of  bis 

principal  as  his  own,  in  transactions  with  persons  not  haying  notice  of  the 

actual  ownership. 

freight.— -The  factor  may  by  shipping  the  them:  Green  v.  Campbell,  52  CaL  589; 
goods  subject  them  to  a  lien  for  freight,  Hayes  v.  Campbell,  55  Cal.  421;  36  Am.  Kepi 
Although    the    owner    afterward    replevies      43;  Dodge  t.  Meyer,  61  CaL  405. 
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ARTICLE  in. 

SHIPMASTERS  AND  PILOTS. 

8ec.  2373.  Authority  of  shipmaster  on  behalf  of  ship  owner. 

Sec.  2374.  Authority  to  borrow. 

Sec.  2376.  Authority  on  behalf  of  owners  of  cargo. 

Sec.  2376.  Power  to  make  contracts. 

Sec.  2377.  Power  to  hypothecate. 

Sec.  2378.  Master's  power  to  sell  ship. 

Sec.  2379.  Master's  power  to  sell  cargo. 

Sec.  2380.  Authority  to  ransom  ship. 

Sec.  2381.  Abandonment   terminates    master's  power. 

Sec.  2382.  Personal  liability  for  contracts  concerning  the  ship. 

Sec.  2383.  Liability  for  acts  of  persons  employed  upon  the  ship. 

Sec.  2381.  Responsibility  for  negligence  of  pilot. 

Sec.  2385.  Obligations  of  ship  owner  to  owner  of  cargo. 

2373.  Authority. of  ahipnuuiter  on  belialf  of  ihip  owner. 

Sec.  2373.  The  master  of  a  ship  is  a  general  agent  for  its  owner  in  all  mat- 
ters concerning  the  same. 

This  article  is  chiefly  confined  to  defining  the  authority  of  shipmastem.  His  duties 
will  be  found  in  sections  2034-2044,  ante. 

2374.  Authority  to  borrow. 

Sec.  2374.    The  master  of  a  ship  has  authority  to  borrow  money  on  the  credit 
of  its  owner^  if  it  is  necessary  to  enable  him  to  complete  the  Y4>yage,  and  if 
neither  the  owner  nor  his  proper  agent  for  such  matters  can  be  consulted  with- 
out injurious  delay. 
Power  of  maBtsr  to  borrow  money:  See  29  Am.  St.  Rep.  96,  note. 

2376.  Authority  on  behalf  of  owners  of  cai^o. 

Sec.  2375.  The  master  of  a  ship^  during  a  voyage^  is  a  general  agent  for  each 
of  the  owners  of  the  cargo,  and  has  authority  to  do  whatever  they  might  do  for 
the  preservation  of  their  respective  interests,  but  he  cannot  sell -or  hypothecate 
the  cargo,  except  in  the  cases  mentioned  in  this  article.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  251;  took  effect  July  1,  1874.] 

(General  ayerag^  and  Jettison:  See  sees.    2148-2155;  Nelson  v.  Belmont,  21  N.  Y.  86. 

2376.  Power  to  make  contracts. 

Sec.  2376.  The  master  of  a  ship  may  procure  all  its  necessary  repairs  and 
supplies,  may  engage  cargo  and  passengers  for  carriage,  and,  in  a  foreign  port, 
may  enter  into  a  charter-party;  and  his  oontracts  for  these  purposes  bind  the 

« 

owner  to  the  full  amount  of  the  value  of  the  ship  and  freightage. 

Authority  at  home  port.— The  master  of  wanting,  and  there  mnst  be  nothini;  to  re- 
a  vessel  is  presumed,  even  at  a  home  port,  pel  the  ordinary  presumption  that  the  mas- 
to  have  authority  to  contract  for  ship's  ter  acted  under  the  authority  of  the  own- 
stores,  and  the  owner  of  the  vessel  is  liable  ers:  The  Fortitude,  3  Sum.  247;  United  Ins. 
for  the  value  of  the  same,  unless  he  shows  Co.  y.  Scott,  1  Johns.  106;  Ross  v.  The  Ac- 
that  the  master  had  not  such  power:  Craw-  tive,  2  Wash.  226;  The  Guy,  9  Wall.  578; 
ford  V.  Roberts,  50  Cal.  535.  The  Kalorama,  10  Wall.  204. 

Validity  of  lien  for  supplies.— The  sup-  Contracts     of     ailreightment.— If    the 

plies  must  appear  to  be  reasonable,  or  the  owner  charters  to  another  the  hold  of  his 

money    advanced    for  them    to  have  been  vessel,  but  appoints  her  master  and  sails  her 
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at  his  own  expense,  he  will  be  liable  on  the  charter-party:  Oakland  Cotton  etc  Co. 
contracts  of  affreightment  made  by  the  mas-  t.  Jennings,  40  Cal.  175;  13  Am.  Rep.  209; 
ter  with  shippers  who  have   no  notice  of      nud  see  Tomlinson  y.  Holt,  49  Cal.  310. 

2377.  Power  to  hypothecate. 

Sec.  2377.     The  master  of  a  ship  may  hypothecate  the  ship,  freightage,  and 

cargo,  and  sell  part  of  the  cargo  in  the  cases  prescribed  by  the  chapters  on 

bottomry  and  respondentia,  and  in  no  others,  except  that  the  master  may  also 

sell  the  cargo  or  any  part  of  it  short  of  the  port  of  destination,  if  foimd  to  be 

of  such  perishable  nature,  or  in  such  damaged  condition,  that  if  left  on  board 

or  reshipped  it  would  be  entirely  lost,  or  would  seriously  endanger  the  interests 

of  its  owners.     [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 

252;  took  effect  July  1,  1874.] 

See    0ec.  2320,  ante,  and    note,  and  sec.      freight,  or  cargo:  See  63  Am.  Dec.  ^1- 
•8017  et  seq.,  post,  and  notesw  643,  note. 

Master's  power  to  hypothecate  ship, 

2378.  Master's  power  to  sell  ship. 

Sec.  2378.  When  a  ship,  whether  foreign  or  domestic,  is  seriously  injured, 
or  the  voyage  is  otherwise  broken  up,  beyond  the  possibility  of  pursuing  it,  tie 
master,  in  case  of  necessity,  may  sell  the  ship  without  instructions  from  the 
owners,  unless  by  the  earliest  use  of  ordinary  means  of  communication  he  can 
inform  the  owners,  and  await  their  instructions. 


Master's  power  to  sell  ship:  See  63  Am. 
Dec.  638-641,  note. 

What  degpree  of  necessity  required.— A 
master  may  sell  ''when  a  considerate  owner 
would  have  done  so  under  like  circum- 
stances": Robinson  y.  Com.  Ins.  Co.,  3  Sum. 
220;  Winn  v.  Columbian  Ins.  Co.,  12  Pick. 
279;  Hall  v.  Franklin  Ins.  Co.,  9  Pick.  466. 
Necessity  and  good  faith  must  concur,  and 
he  may.  sell  the  wrecked  yessel  when  in  the 
exercise  of  his  own  best  discretion,  and  in 
the  opinion  of  competent  persons,  such  perils 
exist,  or  are  likely  to  arise,  from  which  the 
vessel  cannot  be  rescued.  A  precedent  ex- 
amination of  the  vessel  by  competent  sur- 


veyors, and  their  report  stating  her  condi- 
tion and  advising  the  sale,  is  essential, 
though  not  in  itself  conclusive:  The  Henrr, 
Blatchf.  &  H.  Adm.  465,  469,  472;  The  Til- 
ton,  5  Mason,  465,  480,  490;  The  AmeUe.  8 
Wall.  18;  Gordon  v.  Massachusetts  etc.  Ins. 
Co.,  2  Pick.  249;  and  see  Desty  on  Shippinjp 
and  Admiralty,  sec.  121. 

Means  of  communication. — ^In  general,  it 
may  be  said  he  cannot  sell  at  the  home 
port,  the  criterion  of  his  authority  being  the 
distance  of  the  owners  or  insurers  from  the 
place  of  disaster:  Pierce  v.  Ocean  Ins.  Co., 
29  Am.  Dec.  567;  and  note;  Scull  v.  Briddle, 
2  Wash.  150;  The  Sarah  Ann.  13  Pet  387. 


2379.  Master's  power  to  sell  cargo. 

Sec.  2379.  The  master  of  a  ship  may  sell  the  cargo,  if  the  voyage  is  broken 
up  beyond  the  possibility  of  pursuing  it,  and  no  other  ship  can  be  obtained  to 
•carry  it  to  its  destination,  and  the  sale  is  otherwise  absolutely  necessary. 

19  How.  150;  Dodge  v.  Union  Ins.  Co..  17 


Must  notify  owner  if  possible,  as  in  the 
case  of  stranding;  and  where  he  might  easi- 
ly have  sought  instructions  from  the  owner 
by  telegraph  or  special  message,  but  neg- 
lected to  do  so,  the  sale  would  be  an  un- 
lawful conveyance:  Pike  v.  Balch,  30  Me. 
-302;  Bryant  v.  Com.  Ins.  Co.,  13  Pick.  544; 
The  Joshua  Barker,  Abb.  Adm.  219;  Amory 
v.  McGregor,  15  Johns.  2i;   Post   v.  Jones, 


Mass.  4^8;  Arthur  v.  The  Cassius.  2  Story, 
81. 

The  burden  of  proving^  necessity  is  on 
the  punrhaser  claiming  title  under  the  salt , 
in  both  this  and  the  above  section:  Joy  r. 
Allen,  2  Wood.  &  M.  303;  Greely  v.  Smith. 
3  Wood.  &  M.  236;  The  Fortitude,  3  Sum. 
236;  compare  post,  sec.  2707. 


2380.  Authority  to  ransom  ship. 

Sec.  2380.  The  master  of  a  ship,  in  case  of  its  capture,  may  engage  to  pay  a 
Tansom  for  it,  in  money  or  in  part  of  the  cargo,  and  his  engagement  will  bind 
the  ship,  freightage,  and  cargo. 
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£axi8om  as  a  general  average.— The  age:  Wells  v.  Gray,  10  Mass.  42;  Sansoxn  v. 
ransom,  paid  in  good  faith  for  the  benefit  of  Ball,  4  Dall.  459;  Douglas  v.  Moody,  9  Mass, 
all  concerned,  is  a  subject  of  general  aver-      548;  Maissonaire  v.  Keating,  2  Gall.  338. 

2381.  Abandonment  terminates  master's  power. 

Sec.  2381.  The  power  of  the  master  of  a  ship  to  bind  its  owner,  or  the 
owners  of  the  cargo,  ceases  upon  the  abandonment  Qf  the  ship  and  freightage  to 

insurers. 

After    abandonment,    the    master   be-  12  Wheat.  408;  Pierce  y.  Ocean  Ins.  Co.,  29 

conies  the  agent  of  the  underwriters  by  Am.  Dec.  567;  and  see  Ward  v.  Peck,  18 

operation  of  law,  and  they  are  responsible  How.    267;    The  Henry,  2    Blatchf.  &  H. 

for  his  acts:  Gen.  Int.  Ins.  Co.  ▼.  Ruggles,  Adm.  455;  and  so  sec.  2726,  post. 

2382.  Personal  liability  for  contracts  concerning  the  ship. 

Sec.  2382.     Unless    otherwise    expressly    agreed,  or  unless  the    contracting 

parties  give  exclusive  credit  to  the  owner,  the  master  of  a  ship  is  personally 

liable  upon  his  contracts  relative  thereto,  even  when  the  owner  is  also  liable. 

Whoever  supplies  a  ship  with  neces-  ter  or  agent  is  rightfully  in  charge  or  not: 

saries  has  thus  a  triple  security— the  mas-  The  Lehigh  t.  ELnox,  12  Mo.  508;  see,  also, 

ter,  the  owner,  and  the  ship:  Zacharie  v.  James  v.  Bixby,  11  Mass.  34,  86,  37. 

Kirk,  14  La.  Ann.  438;  Phillips  y.  Tapper,  Personal  liability  of  agent:    See  ante, 

2  Pa.  St.  323;  and  he  is  not  obliged  to  in-  sec.  2343. 
quire  whether  the  person  in  charge  as  mas- 

2383.  Liability  for  acts  of  persons  employed  upon  the  ship. 

Sec.  2383.  The  master  of  a  ship  is  liable  to  third  persons  for  the  acts  or 
negligence  of  persons  employed  in  its  navigation,  whether  appointed  by  him  or 
not,  to  the  same  extent  as  the  owner  of  the  ship. 

Pilot. — The  master  of  a  steamboat  was  of  the  persons  employed  by  them,  which  acts 

held  liable  for  the  negligence  of  a  pilot,  by  were  not  ordered  by  them  nor  within  the 

which  a  collision  occurred,  although  the  pi-  scope  of  the  employees'  duties,  see  Story  on 

lot  was  appointed  by  the  owner:  Denison  ▼.  Agency  sec.  318,    and    note,  and    sec.  456; 

Seymour,  9  Wend.  8,  15.  and  as   to   agency  in  general,  Wharton   on 

As  to  the  nonliability  of   masters    or  Agency,  sec.  479. 
owners  for  the  willful  torts  and  trespasses 

2384.  Besponsibility  for  negligence  of  pilot. 

Sec.  2384.  The  owner  or  master  of  a  ship  is  not  responsible  for  the  negli- 
gence of  a  pilot  whom  he  is  bound  by  law  to  employ;  but  if  he  is  allowed  an 
option  between  pilots,  some  of  whom  are  competent,  or  is  required  only  to  pay 
compensation  to  a  pilot,  whether  he  employs  him  or  not,  he  is  so  responsible 
to  third  persons. 

See  sec  2338,  ante,  and  note,  "Pilots." 

2385.  Obligations  of  ship  owners  to  owner  of  cargo. 

Sec,  2385.    The  owner  of  a  ship  is  bound  to  pay  to  the  owner  of  her  cargo 

the  market  value  at  the  time  of  arrival  of  the  ship  at  the  port  of  her  destination 

of  that  portion  of  her  cargo  which  has  been  sold  to  enable  the  master  to  pay  the 

necessary  repairs  and  supplies  of  the  ship.     [New  section,  approved  March  30, 

1874;  Amendments  1873-74,  252;  took  effect  July  1,  1874.] 

Bepairs,  when  not  subject  of  general  226;  Hnrtin  v.  Phoenix  Ins.  Go.  1  Wash, 

average.— Repairs    required  from  ordinary  C.  C.  400. 

decay,  and  furnished    at    an    intermediate  Part  owners,  rights  and  liabilities  of:  See 

port,  are  not   the  subject  of   general  aver-  88  Am.  Dec.  864-368,  note^ 
age:  Ross  v.  The    Active,   2    Wash.    C.  C. 
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ships'  manaobbs. 

Sec.  2388.    What  powers  manager  has.         Sec.  2389.    What  powers  he  has  not 

2388.  What  powers  manager  has. 

Sec.  2388.  A  ship's  manager  has  power  to  make  contracts  requisite  for  the 
performance  of  his  duties  as  such;  to  enter  into  charter-parties,  or  make  con- 
tracts for  carriage;  and  to  settle  for  freightage  and  adjust  averages. 

See  sees.  2070-2072. 

2389.  What  powers  he  has  not. 

Sec.  2389.  Without  special  authority,  a  ship's  manager  cannot  borrow  money 
or  give  up  the  lien  for  freightage,  or  purchase  a  cargo,  or  bind  the  owners  of 
the  ship  to  an  insurance. 

TITLE  X. 

PARTNERSHIP. 

Chapter  I.    Partnership  in  Oeneral 2395 

11.    General  Partnership 2424 

III.  Special  Partnership 2477 

IV.  Mining  Partnership , 2511 

CHAPTER  I, 

PARTNERSHIP   IN  GENERAL. 

Article  I.    What  Constitutes  a  Partnership 2395 

II.    Partnership  Property 2401 

III.  Mutual  Obligations  of  Partners 2410 

IV.  Renunciation  of  Partnership 2417 

ARTICLE  I. 

WHAT    CONSTITUTES    A    PARTNERSHIP. 

Sec.  2395.    Partnership,  what.  Sec.  2397.    Formation  of  partnership. 

Sec.  2396.    Ship  owners. 

2395.  Partnership,  what. 

Sec.  2395.     Partnership  is  the  association  of  two  or  more  persons  for  the 

purpose  of  carrying  on  business  together,  and  dividing  its  profits  between  them. 

Dividing^    the    profits. — Participation  in  in  such  cases  the  money  bo  paid  is  consid- 

the  profits  of  a  business  famishes  strong  ered  as  a  sum  equal  to  or  measured  by  the 

prcsamptive  evidence  of  a  partnership  in  it.  profits,  rather  than  a  share  in  the  profits 

A  share  of  profits  paid  to  agents  to  secure  themselves:    Parker    v.  Canfield,  37  Conn, 

exertion  is  not  such  a  participation  in  profits  250;  9  Am.  Rep.  317.    This  question  has  for- 

as  to  make  the  agent  liable  as  partner,  and  nished  the  subject  of  much  litigation,  but 
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the  d^cinons  «oncnr  in  holding  that  a  party 
who,  without  any  interest  in  the  property,  is 
by  agreement  to  receive  aa  compensation  for 
his  services,  and  only  aa  compensation  there- 
for, a  certain  proportion  of  the  profits,  and 
IB  neither  held  out  to  the  world  as  a  part- 
ner, nor  through  the  negligence  of  the  own- 
er permitted  to  hold  himself  out  as  such,  is 
not  a  partner,  either  as  to  the  owner  or  as 
to  third  persons.  The  difficulty  has  been 
found  in  establishing  the  above  facts,  and  in 
many  of  the  cases  the  distinction  is  drawn 
and  the  discriminations  made  use  of  are  very 
subtile:  Hanna  v.  Flint,  14  Gal.  73;  Burton 
V.  Groodspeed,  69  LI.  237;  Commonwealth  v. 
Bennett,  118  Mass.  4^13;  Good  v.  McCartney, 
10  Tex.  193;  Richardson  v.  Hughitt.  76  N. 
Y.  56;  32  Am.  Rep.  267;  Saiikey  v.  Columbus 
Iron  Works,  44  Ga.  228;  Voorhees  v.  Jones, 

29  N.  J.  L.  270;  Mason  v.  Hackett,  4  Nev. 
420;  Atherton  v.  Tilton,  44  N.  H.  452; 
Christian  v.  Crocker,  25  Ark.  327;  99  Am. 
Dec.  223;  Randle  v.  State,  49  Ala.  14;  Boyce 
V.  Brady,  61  Ind.  432;  Holden  v.  French, 
68  Me.  241;  see  Lindley  on  Partnership,  Am. 
ed.,  20,  note;  Loomis  v.  Marshall,  30  Am. 
Dec.  596,  and  note;  Bradley  v.  White,  43 
Am.  Dec.  435;  and  see  Wagner  v.  Wagner, 
50  Cal.  76.  The  right  to  jointly  share  profits 
"an  profits"  makes  the  parties  liable  as  co- 
partners: Champion  v.  Bostwick,  31  Am. 
Dec.  376,  and  note;  Denny  v.  Cabot,  6  Met. 
92;  Story  on  Partnership,  sees.  36-36;  and 
see  the  following  cases,  where  participation 
in  the  profits  has  not  constituted  a  partner- 
ship: Wheeler  v.  Farmer,  38  Cal.  203;  Rob- 
inson V.  Haas,  40  Cal.  474;  Quackenbush  v. 
Sawyer,  54  Cal.  439;  and  Barber  v.  Cazalis, 

30  Cal.  92,  a  union  of  services  and  interest 
in  property.  See,  also,  ante,  sec.  1965,  and 
note. 

See  section  2445,  and  note,  where  the 
above  question  as  to  division  of  profits  evi- 
dencing partnership  is  settled. 

General  renutatlon,  proof  of  partner- 
ship by:  See  r!S  Am.  Dec.  481,  482,  note. 

What  not  a  partnership.— A  complnint 
showing  a  contract  for  a  moiety  of  prop- 
erty in  mines  to  be  located  by  defendant, 
but  not  showing  an  agreement  for  a  part- 
nership, or  a  division  of  profits,  or  that 
plaintiffs  own  any  interest  in  partnership 
property  or  have  been  associated  with  de- 
fendant in  carrying  on  any  business,  and 
referring  to  the  mines  as  being  owned  by 
the  defendant,  does  not  state  a  partnership 
contract:  Prince  v.  Lamb,  128  Cal.  120. 

Sharing  in  profits,  partnership,  when 
implied  from:  See  49  Am.  Rep.  255,  256, 
note. 

Voluntary  associations  for  mutual  re- 
lief in  sickness,  or  distress,  by  funds  raised 
by  initiation  fees,  fines,  dues,  etc.,  are  part- 
uershipa,  and  may  be  dissolved  by  a  court  of 
equity  if  they  improperly  exclude  a  member: 
Gorman  y.  Russell,  14  Cal.  531.  See  an  ar- 
ticle upon  these  associations  in  17  Cent.  L. 
J.  342;  se^,  also,  Hirschl  on  the  Law  of 
Fraternities,  sees.  3-8. 


Community  of  interest  in  the  profits 
and  losses  constitutes  a  valid  partnership: 
Smith  V.  Moynihan,  44  Cal.  53;  Harris  v. 
Hillepas,  54  CaU  463;  Clark  v.  Gridley,  49 
Cal.  105. 

Abortive  corporation.— A  partnership  or 
a  joint  stock  company  is  not  necessarily  the 
result  of  an  abortive  attempt  to  organize  a 
corporation:  Blanchard  v.  Kaull,  44  Cal. 
440. 

Partnership  in  land:  See  54  Am.  Rep. 
792-800,  note;  13  Am.  Dec.  646-648,  note; 
60  Am.  Rep.  379,  380,  note;  48  Am.  St.  Rep. 
62-74,  note. 

Partnership  as  to  real  property.— A 
partnership  may  exist  as  to  the  purchase 
and  sale  of  real  property,  but  such  a  part- 
nership can  only  exist  where  the  contract 
is  reduced  to  writing:  Gray  v.  Palmer,  9 
Cal.  616. 

But  that  a  partnership  agreement,  the 
object  of  which  is  to  deal  in  real  estate  and 
share  the  profits,  is  not  within  the  statute 
and  need  not  be  reduced  to  writing,  see 
Coward  v.  Clanton,  79  Cal.  23;  Bates  v. 
Babcock,  95  Cal.  479;  29  Am.  St.  Rep.  133. 
See,  also,  for  example  of  partnership  for  sale 
of  lands,  Chapman  v.  Hughes,  104  Cal.  302; 
Carpenter  v.  Hathaway,  87  Cal.  434. 

Interest  in  the  capital.—It  is  not  neces- 
sary that  the  capital  should  be  jointly 
owned:  Vassar  v.  Camp,  14  Barb.  341; 
Champion  v.  Bostwick,  31  Am.  Dec'  37ri; 
Dale  ▼.  Hamilton,  5  Hare,  393;  Perry  v. 
Butt,  14  Ga.  699. 

Partnership  must  be  proved  like  any 
other  fact,  and  cannot  be  established  by 
general  reputation:  Hudson  v.  Simon,  6  Cal. 
453;  Turner  v.  Mcllhany,  8  Cal.  575;  Sin- 
clair V.  Wood,  3  Cal.  98.  The  declarations 
of  an  alleged  partner,  made  in  absence  of 
party  denying  partnership,  cannot  be  used 
against  latter  to  establish  partnership:  Van- 
derhurst  etc.  Co.  v.  De  Witt,  95  Cal.  57; 
Salinas  City  Bank  v.  De  Witt,  97  Cal.  78. 
That  a  certified  copy  of  the  certificate  of 
partnership  is  competent  evidence  to  prove 
the  relation  of  partnershp,  see  Mortimer  v. 
Marder,  93  Cal.  172.  That  written  agree- 
ments are  not  conclusive  as  to  third  parties^ 
see  Crawford  v.  Independent  Stove  Pipt> 
Works,  83  Cal.  629;  but  in  action  to  enforce 
a  promissory  note  executed  to  plaintiffs  as 
a  copartnership,  the  makers  are  estopped 
from  denying  the  pamership:  Wise  v.  Will- 
iams, 72  Cal.  544.  Books  and  receipts  may 
be  admitted  to  prove  partnership  if  they 
afford  any  evidence  thereof:  T^ne  Star  Co. 
V.  West  Point  Co..  5  Cal.  447;  Hale  v.  Bran- 
nan,  23  Cal.  511. 

Dividing  profits  implies  division  of 
losses:  Sec.  2404,  post. 

Partnership,  what  constitutes.— Where 
A  and  B  purchased  land  for  purpose  of  farm- 
ing same,  and  eventually  reselling,  and  after 
purchase  enteretl  into  agreement  whereby  A 
was  to  conduct  farm  for  a  compensation,  B 
to  attend  to  shipping,  and  parties  were  to 
share  expenses  and  divide  net  proceeds,  it 


Civil  Code— 39 


COO 


§§  2396-2402.] 


Civil  Code. 


[Div.  ni.  Part  IV, 


waH  held  that  a  partnership  existed  both  as 
to  land  and  the  farming  of  same:  Fisher  y. 
&weet»  67  Cal.  228.  An  association  of  per- 
sons for  purpose  of  carrying  on  business 
and  dividing  profits  is  a  partnership:  Ghapin 
V.  Brown,  101  Cal.  •  500.  But  where  one 
agrees  to  take  part  of  net  profits  of  a 
threshing  business  as  compensation  for  use 


of  certain  machinery  let  by  him  to  the  other 
party,  and  business  is  carried  on  ia  name 
of  the  latter,  they  are  not  partners:  Van* 
derhurst  etc.  Co.  v.  De  Witt,  95  Cal.  57. 
See  as  to  partnership  in  water  ditch,  Fitsell 
Y.  Leaky,  72  Cal.  477.  That  a  cropping  con- 
tract does  not  create  partnership  relationa; 
see  Smith  v.  Scbultz,  89  Cal.  526. 


2396.  Ship  owners. 

Sec.  2396.     Part  owners  of  a  sliip  do  not,  by  simply  using  it  in  a  joint  enter- 
prise, become. partners  as  to  the  ship. 


PartBershlp  for  the  voyage  and  ven- 
ture.— If  part  owners,  not  partners,  equip 
and  fit  out  a  yessel  for  a  common  venture, 
they  thereby  form  a  partnership  for  the 
voyage  and  venture:  Macy  v.  De  Wolf,  3 
Wood.  &  M.  193;  Hinton  v.  Law.  10  Mo. 


701;  Gardner  v.  Cleveland.  9  Pick.  334;  Bul- 
finch  V.  Winchenback,  3  Allen.  161;  Phillips 
V.  Ledley,  1  Wash.  C.  C.  229. 

Part  owners  of  vessels,  rights  and  liabil- 
ities  of:  See  88  Am.  Dec.  364-368.  note. 


2897.  Formation  of  partnenhip. 

Sec.  2397.  A  partnership  can  be  formed  only  by  the  consent  of  all  the  par- 
ties thereto,  and  therefore  no  new  partner  can  be  admitted  into  a  partnership 
without  the  consent  of  every  existing  member  thereof. 

vivinx  partners  of  old  firm:  Noonan  v.  Ko- 
nan,  76  Cal.  44. 

Minixig  partnersMp.— If  one  partner  and 
part  owner  in  a  mining  daim  convey  hii 
interest  to  a  stranger,  the  latter   becomes 


Consent  necessary  to  a  partnersMp.— 
No  one  can  be  made  a  partner  by  inheritance 
or  otherwise  against  his  will:  Jacqoin  v. 
Binson,  11  How.  Pr.  385;  Marquand  v.  New 
York  Mfg.  Co..  17  Johns.  525;  and  see  Har- 
per V.  Lamping,  33  Cal.  641.  The  mere 
purchase  of  the  interest  of  the  estate  of  a 
deceased  partner  does  not  create  a  new 
partnership  between  the  purchaser  and  sur- 


thereby  a  partner  with  the  other  owneni 
and  entitled  to  all  the  rights  of  his  grantor: 
Nisbet  V.  Nash,  52  Cal.  540;  also  sec  2516, 
post. 


ABTICLE  IL 


PARTNERSHIP  PROPERTY, 

Sec.  2401.  Partnership  property,  what. 

Sec.  2402.  Partner's  interest  in  partnership  property. 

Sec.  2403.  Partner's  share  in  profits  and  losses. 

Sec.  2404.  When  division  of  losses  implied. 

Sec.  2405.  Partner  may  require  application  of  partnership  property  to  payment  of  debti. 

Sec.  2406.  What  property   is  partnership   property  by  presumption. 

2401.  Partncrdiip  property,  what. 

Sec.  2401.  The  property  of  a  partnership  consists  of  all  that  is  contributed 
to  the  common  stock  at  the  formation  of  the  partnership,  and  ail  that  is  subse- 
quently acquired  thereby. 

2402.  Partner's  interest  in  partnership  property. 

Sec.  2402.    The  interest  of  each  member  of  a  partnership  extends  to  every 


portion  of  its  property. 


Partners  are  Joint  tenants,  in  a  quali- 
fied sense,  i.  e..  without  the  benefit  of  sur- 
vivorship, of  the  partnership  property,  hav- 
ing an  interest  therein  per  my  et  per  tout: 
2  Blackstone's  Commentaries,  182;  Story  on 
Partuerehip,  sec.  IG;  Lindley  on  Partner- 
ship, GOO.  .  ^  ,.  Kv. 

Interest  of  partner,  nature  and  liability 

of:  See  57  Am.  St.  Rep.  436-4-13.  note. 


Bight  of  possession.— Partners  ai« 
equally  entitled  to  possession  of  partnership 
property,  and  this  right  continues  after  a  dis- 
solution of  the  partnership:  Morganstem  ▼• 
Thrift,  66  Cal.  677.  Nor  can  one  partner  by 
sale  of  his  interest  in  partnership  property 
deprive  his  copartner  of  the  right  of  pos**" 
siou  thereto:  Myers  v.  Moolton,  71  Cal  4SS» 
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2403.  Partner's  share  in  profits  and  losses. 

Sec.  2403.  In  the  absence  of  any  agreement  on  the  subject,  the  shares  of 
partners  in  the  profit  or  loss  of  the  business  are  equal,  and  the  share  of  each  in 
the  partnership  property  is  the  value  of  his  original  contribution,  increased  or 
diminished  by  his  share  of  profit  or  loss. 


Equality  of  shares  in  profit  and  loss.— 
The  commissionerB  say  that  the  poiut  set- 
tled by  the  above  section  has  been  doubtful, 
"but  the  rule  stated  in  the  text  seems  just": 
See  Shorb  v.  Beandry,  5©  Cal.  450.  The  mere 
fact  that  partners  have  put  unequal 
amounts  of  capital  into  the  common  stock, 
t>r  that  oue  has  put  in  all  the  capital  and 
the  others  only  their  skill  and  industry,  will 
make  do  difference  in  the  rule:  Griggs  t. 
aark,  23  Cal.  427. 

Mining  partnerships. — ^Here  each  mem- 
ber shares  in  the  profit  and  loss  proportion- 
ately to  the  interest  he  holds:  Sec.  2513, 
post. 

Unpaid  advances  and  original  capital. 
Where  there  is  no  agreement  between  the 
partners,  they  are  to  contribute  equally  to 
eTery  loss,  whether  the  loss  be  unpaid  ad- 
vances (see  Lindley  on  Partnership,  80O),  or 
a  loss  of  the  original  capital  brought  in; 
and  this  is  the  rule,  whether  the  partpers 
•contributed  to  the  capital  in  equal  shares  or 


not:  Taft  v.  Schwamb,  80  111.  289;  Lindley 
on  Partnership,  807;  Moley  v.  Brine,  120 
Mass.  324:  Jones  v.  Butler,  23  Hun,  3^7; 
see,  also,  Carlisle  v.  Tenbrook,  57  Ind.  529; 
Savery  v.  Thurston,  4  111.  App.  55.  But  se » 
this  rule  qualified  in  Flagg  y.  Stowe,  85  111. 
164;  Everly  v.  Durborron,  8  Phila.  93;  Cam- 
eron T.  Watson,  10  Rich.  Eq.  04. 

Actions  between  partners.— There  must 
be  an  account  and  settlement  before  action 
brought  for  partnership  proceeds:  Fisher  v. 
Sweet,  67  Cal.  228.  But  where  one  partner 
borrows  money  of  another  to  put  in  firm 
business,  the  loan  is  not  a  partnership  trans- 
action, and  the  lender  can  sue  for  money 
without  a  settlement  of  partnership  account: 
Bull  V.  Coe,  77  Cal.  54;  11  Am.  St.  Rep.  235. 
See,  also,  Jepsen  v.  Beck,  78  Cal.  540.  See 
Code  Civ.  Proc,  sec.  420,  note  "Partner^ 
ship." 

Partnership  creditors,  their  rights  and 
remedies:  See  43  Am.  St.  Rep.  364-380,  note. 


2404.  When  division  of  losses  implied. 

Sec.  2404.  An  agreement  to  divide  the  profits  of  a  business  implies  an  agree- 
ment for  a  corresponding  division  of  its  losses^  unless  it  is  otherwise  expressly 
stipulated. 

See  Qniun  ▼.  Quinn,  81  Cal.  14. 

S405.  Partner  may  require  application  of  partnership  property  to  payment  of 
debts. 

Sec.  2405.  Each  member  of  a  partnership  may  require  its  property  to  be 
•applied  to  the  discharge  of  its  debts,  and  has  a  lien  upon  the  shares  of  the  other 
partners  for  this  purpose,  and  for  the  payment  of  the  general  balance,  if  any, 
due  to  him. 


Priority  of  partnership  debts.— The 
debts  of  a  partnership  must  be  discharged 
from  the  joint  property  before  any  portion 
of  it  can  be  applied  to  the  individual  debts 
of  the  partners:  Chase  t.  Steel,  9  Cal.  04; 
Burpee  v.  Bunn,  22  Cal.  194;  Jones  v.  Par- 
sons, 25  Cal.  100:  and  a  prior  levy  of  execu- 
tion by  an  individual  creditor  on  the  firm 
property  gives  him  no  right  of  property 
against  the  firm  creditors  who  have  not  yet 
obtained  judgment:  Conroy  v.  Woods,  la 
Cal.  t526;  73  Am.  Dec.  605. 

So,  as  to  priority  of  attachment  lieu:  Whelan 

V.  Shain,  115  Cal.  326.  And  it  is  held  in 
Golden  State  etc.  Iron  Works  v.  Davidson, 
73  Cal.  389,  that  the  priority  which  a  credi- 
tor of  a  firm  has  over  a  creditor  of  an  in- 
dividual partner  is  a  right  in  equity,  and 
must  be  maintained  by  appropriate  proceed- 
ings. 

Partnership  of  two  or  more  firms.— In 
4hi8  case  the  creditors  of  one  of  the  firms 

Oil 


are  entitled  to  a  preference  in  the  payment 
of  their  debts  over  the  creditors  of  the 
whole  partnership,  out  of  the  money,  the 
proceeds  of  the  property  of  that  firm:  Bul- 
lock V.  Hubbard,  23  Cal.  490. 

Separate  property  of  partner,  proceedings 
against:  See  43  Am.  St.  Rep.  365-368.  note. 

Purchaser  of  partner's  interest.— A 
mortgagee  of  a  partner's  individual  interest 
in  partnership  property  holds  subject  to  the 
firm  creditors'  rights  to  subject  the  property 
to  the  pa^'ment  of  the  firm  debts,  and  it  is 
the  duty  of  the  sheriff  to  enforce  this  right: 
Sheey  v.  Graves,  58  Cal.  440.  The  same 
principle  applies  to  purchasers  at  execution 
sales.  When  the  sheriff  sells  under  execu- 
tion for  an  individual  debt  all  the  interest 
of  one  partner  in  the  firm,  as  he  may  (Clark 
V.  Cushing,52  Cal.  617),  the  purchaser  under 
the  execution  becomes  a  tenant  in  common 
with  the  other  partners,  taking  such  interest 
subject  to  the  liens  of  the  other  partners: 
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Robinson  t.  Teyis,  38  Cai:  611;  Gilmore  t. 
North  American  Land  Co.,  Pet.  C.  C.  460; 
Matter  of  Smith,  16  Johns.  102, 100,  and  the 
reporter's  note;  Allen  v.  Wells,  22  Pick.  450; 

33  Am.  Dec.  757;  Haskins  ▼.  Everett,  4 
Sneed.  531;  Menagh  v.  Whitwell,  52  N.  Y. 

146;  11  Am.  Rep.  683;  Williafais  y.  Gage,  49 

Miss.    777;   Liudley   on   Partnershtp,    690; 


Story  on  Partnership,  sees.  262,  263,  and 
notes. 

Possession  by  purchaser. — ^And  saeh  par- 
chaser  has  no  right  to  the  ezclusive  posses- 
sion of  the  property:  Wilson  v.  Stobach,  59 
Ala.  488;  Clagett  v.  Kilboume,  1  Black,  340; 
and  if  he  excludes  the  other  partners  from 
possession,  they  may  have  an  actiou  agaiiut 
him:  Page  v.  Carpenter,  10  N.  H.  77. 


2406.  What  property  is  partnership  property  by  presTunption. 

Sec.  2406.  Property,  whether  real  or  personal,  acquired  with  partnership 
funds,  is  presumed  to  be  partnership  property.  Real  property  thus  acquired 
is  deemed  personal  property  so  far  as  the  liquidation  of  the  partnership  obli- 
gations is  concerned,  but  no  further.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 


The  commlBSioners  say  that  the  ''amend- 
ment  is  contained  in  the  last  sentence  and 
is  intended  to  settle  the  question  of  how 
far  the  real  proi^erty  of  a  partnership  may 
be  deemed  and  treated  as  personal  estate." 

Parol  evidence  to  prove  that  land  stand- 
inji:  in  name  of  one  of  the  partners  is  in 
fact  partnership  property  is  admissible:  Zook 
V.  Clemens,  41  Iowa,  95;  Sherwood  v.  St. 
Paul  etc.  R.  Co.,  21  Minn.  127;  Bird  v.  Mor- 
rison, 12  Wis.  138;  Fairchild  v.  Fairchild.  04 
N.  Y.  471;  see,  also.  Little  t.  Suedecor,  52 
Ala.  107;  Drewry  v.  Montgomery,  28  Ark. 
256;  Fall  River  Whaling  Co.  v.  Borden,  10 
Cush.  458;  Collins  v.  Decker,  70  Me.  23. 
For  a  different  rule  in  Pennsylvania,  see 
Lefevre's  Appeal,  60  Pa.  St.  122;  8  Am. 
Rep.  229;  but  see  Black's  Appeal,  89  Pa. 
St.  201. 

Improvements  on  land  owned  by  one 
partner,  or  by  several  partners  as  tenants 
in  common,  made  with  partnership  funds, 
are  partnership  property:  Lane  v.  Tyler,  49 
Me.  242;  Kendall  v.  Rider,  35  Barb.  100; 
Hiscock  V.  Phelps.  49  N.  Y.  97;  Deveny  v. 
Mnboney,  3  N.  J.  £q.  247. 

Firm  assets,  what  are.— Where  title  to 
a  mine  belonging  to  a  partnership  stands  in 
name  of  a  corporation,  the  mine  is  assets 
of  the  copartnership:  Fischer  v.  Superior 
Court,  98  Cal.  67  (see  also  as  authority  of 
court  to  appoint  receiver  in  such  case).  A 
patent  obtained  by  one  member  of  a  partner- 
^ipin  his  own  name,  on  goods  manufactured 
by  the  partnership,  is  partnership  property: 
Hill  V.  Miller,  78  Cal.  149.  Real  property 
purchased,  paid  for,  and  used  by  a  partner- 


ship is  partnership  property,  though  stand- 
ing in  name  of  one  partner:  Roberts  t. 
Eld  red,  73  Cal.  394.  But  one  partner  may 
secure  and  hold  title  to  public  laud  used  by 
partnership  for  business  of  stock-raising: 
Burgess  v.  Rice,  74  CaL  560.  That  real 
property  standing  in  names  of  individual 
partners  is,  in  certain  cases,  looked  upon  as 
being  held  in  trust  for  the  partnership,  see 
Chapman  v.  Hughes,  104  Cal.  302.  For  a 
case  where  a  corporation  was  formed  as  an 
agent  of  a  copartnership,  and  the  uuissaed 
stock  of  corporation  was  held  to  be  partoe^ 
ship  assets,  see  Behlow  v.  Fischer,  102  CaL 
208. 

The  surviving  partner  of  a  firm  ownini; 
real  estate  is  more  than  a  mere  tenant  iu 
common  with  the  representatives  of  the 
estate  of  the  deceased  partner.  He  is  tms- 
tee  for  the  purpose  of  winding  up  the  af- 
fairs of  the  firm:  Smith  v.  Walker,  3S  CaL 
385;  99  Am.  Dec.  415. 

In  equity  real  estate  is  treated  as  mere 
personalty,  so  far  as  the  payment  of  part- 
nership debts  and  the  adjustment  of  part- 
nership rights  are  concerned:  Dupay  ▼. 
Leavenworth.  17  Cal.  2(i3;  note  46  Am.  St. 
Rep.  67;  Bates  v.  Babcock.  95  Cal.  479;  29 
Am.  St.  Rep.  133. 

A  bona  fide  purchaser  for  a  valnable 
consideration,  without  notice  of  the  partner- 
ship character  of  the  property,  will  take  the 
title  freed  from  equitable  claims  of  others, 
upon  grounds  of  policy:  Dupuy  v.  LeaTen- 
worth,  17  Cal.  263;  see  Ldndley  on  Partlle^ 
ship,  Eweirs  notes,  652^  on  this  subject  geu- 
erally. 


ARTICLE  in. 


MUTUAL   OBLIGATION   OF   PARTNERS. 


Sec.  2410.  Partners  trustees  for  each  other. 

Sec.  2411.  Good  faith  to  be  ob82rved  between  them. 

Sec.  2412.  Mutual  liability  of  partners  to  account. 

6ec.  2413.  No  compensation  for  services  to  firm* 
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2410.  Partners  tnutees  for  each  other. 

Sec.  2410.  The  relations  of  partners  are  confidential.  They  are  trustees  for 
each  other  within  the  meaning  of  chapter  I  of  the  title  on  trusts^  and  their 
obligations  as  such  trustees  are  defined  by  that  chapter. 

Confidential  relations  of  partners:  See  39  Am.  Rep.  461-463,  note. 

2411.  Good  faith  to  be  observed  between  them. 

Sec.  2411.  In  all  proceedings  connected  with  the  formation,  conduct,  disso- 
lution, and  liquidation  of  a  partnership,  every  partner  is  bound  to  act  in  the 
highest  good  faith  toward  his  copartners.  He  may  not  obtain  any  advantage 
over  them  in  the  partnership  affairs  by  the  slightest  misrepresentation,  con- 
cealment, threat,  or  adverse  pressure  of  any  kind. 


No  advantage  obtainable.— A  partner  is 
bound  to  share  with  his  copartners  any  bene- 
fit which  be  may  have  been  able  to  obtain 
from  other  people,  and  in  which  the  firm  is 
in  honor  and  conscience  entitled  to  partici- 
pate: Warren  T.  Schainwald,  02  Cal.  56; 
Todd  T.  Raflferty.  30  N.  J.  Eq.  254;  Gray  v. 
Portland  Bank,  3  Mass.  364;  3  Am.  Dec. 
16G;  T^ckwood  ▼.  Beckwith,  6  Mich.  1C8; 
72  Am.  Dec.  69;  Anderson  t.  Whitlock,  2 
Bush.  398;  92  Am.  Dec.  480;  Lowry  v.  Ck)bb, 
9  La.  Ann.  592;  Eason  y.  Cherry,  6  Jones 
Eq.  261;  Lane  v.  Carpenter,  30  Ind.  284; 
Coursen*s  Appeal,  79  Pa.  St.  220;  Solomon 
T.  Solomon,  2  Ga.  18;  American  Bank  Note 
Co.  y.  Edson,  1  Lans.  388;  56  Barb.  84; 
Mahon  y.  McCleman,  10  W.  Va.  419;  Wash- 
bum  y.  Washburn,  23  Vt.  577;  Kelly  v. 
Oreenleaf,  3  Story,  93;  Bee  sec.  2435,  post. 

This  does  not  refer  to  matters  outside 
of  the  partnership  business.  The  obliga- 
tions of  copartneiis  inter  sese,  whateyer  may 
be  their  nature  and  extent,  refer  only  to  the 
conduct  of  the  business  in  which  the  firm  is 
engaged.  Outside  of  such  business  there  is 
no  restraint  upon  the  right  of  either  partner 
to  traflBIc  for  his  own  profit:  McKenzie  y. 
Dickinson,  43  Cal.  119;  King  y.  Whiton,  15 
Wis.  684;  Brown  y.  O'Brien,  4  Ney.  195; 
Wheeler  y.  Sage,  1  Wall.  518;  Whiteside  y. 
Laflfcrty,  3  Humph.  150;  Freck  y.  Blackistou, 
S3  Pa.  St.  474. 


Selling  partnership  property.— Al- 
though one  partner  may  sell  the  property 
of  the  firm  and  give  good  title  to  a  third 
party,  he  cannot  sell  to  himself.  Such  sale 
is  simply  yoid.  and  the  legal  and  equitable 
title  remains  as  it  was  before  the  attempted 
transfer:  Comstock  v.  Buchanan,  57  Barb. 
127;  Nelson  y.  Hayner,  66  111.  487. 

Partner  may  purchase  copartner's  in- 
terest.— A  partner  may  purchase  his  copart- 
ner's interest  in  real  estate  when  both  haye 
an  equal  opportunity  and  means  of  know- 
ing the  yalue  of  the  property  and  its  condi- 
tion, and  the  publicity  of  a  sheriff's  sale  is 
prima  facie  evidence  of  absonce  of  fraud: 
Bradbury  y.  Barns,  19  Cal.  120. 

Benewal  of  lease.— One  partner  having 
obtained  a  renewal  of  the  lease  of  the  part- 
nership praperty  will  not  be  allowed  to  treat 
this  renewed  lease  as  his  own:  Mitchell  y. 
Read,  61  Barb.  310;  61  N.  Y.  123;  19  Am. 
Rep.  252;  see,  also,  Laffan  y.  Naglee,  9  Cal. 
662;  70  Am.  Dec.  678;  Eakin  y.  Shumaker, 
12  Tex.  51;  see  sec.  2406,  ante. 

Belease  obtained  by  partner  from  his 
copartners  by  which  they  secure  an  advan- 
tage over  him  through  fraudulent  conceal- 
ment, may  be  set  aside:  Richards  v.  Fraser, 
122  Cal.  456. 

Sea  generally,  Lindley  on  Partnership, 
569  et  se<|. 


2412.  Kutnal  liability  of  partners  to  accoimt. 

Sec.  2412.  Each  member  of  a  partnership  must  account  to  it  for  everything 
that  he  receives  on  account  thereof^  and  is  entitled  to  reimbursement  therefrom 
for  everything  that  he  properly  expends  for  the  benefit  thereof,  and  to  be 
indemnified  thereby  for  all  losses  and  risks  which  he  necessarily  incurs  on  its 
behalf. 


See  Lindley  on  Partnership,  Eweirs  notes, 
760,  T77-781. 

Where  a  partner  acts  bona  fide  and 
with  a  yiew  to  the  benefit  of  the  firm,  and 
without  culpable  negrligence,  the  loss  must 
be  equally  borne  by  all:  McNair  y.  Ragland, 
1  Dey.  Eq.  516;  Walpole  y.  Renfroe,  io  La. 
Ann.  92;  Roberts  y.  Totten,  13  Ark.  609; 
Jenkins  y.  Peckinpaugh,  40  Ind.  133;  Haller 
y.  Williamowitz,  23  Ark.  566;  Morrison  y. 
Smith,  81  m.  221;  CampbeU  y.  Stewart,  34 
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111.  151;  Day  y.  Lockwood,  24  Conn.  185; 
Karlin  y.  Donegan,  15  Kan.  495. 

Wbere  the  loss  is  attributable  to  the 
culpable  negligence  of  a  partner,  and  the 
act  by  which  the  loss  was  occasioned  was 
unauthorized  or  forbidden,  and  not  subse- 
quently ratified,  he  alone  is  liable:  Groye  y. 
Miles,  85  111.  85;  Looney  y.  Gilleu water,  11 
Heisk.  133;  Pierce  y.  Daniels.  25  Vt  624; 
Smith  V.  Loring,  2  Ohio,  410;  Lefever  y.  Un- 
derwood, 41  Pa.  St.  505;  Reis  y.Hellman,  25 
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Ohio  St.  180;  Blair  t.  Johustou,  1  Head.  13; 
Howell  V.  Harvey,  5  Ark.  270;  39  Am.  Dec. 
376;  Jessup  v.  Ck>ok,  6  N.  J.  L.  434. 

Partner's  acts  bind  firm:  Sec.  2429, 
post. 

Interest  on  capital  advanced.— In  the 
absence  of  a  special  agreement  to  that  effect, 
no  interest  will  be  allowed  upon  capital  ad- 
vanced by  any  partner  until  after  a  general 
settlement  or  dissolution:  Jones  v.  Jones, 
1  Ired.  Eq.  332;  Desha  v.  Smith,  20  Ala. 
750;  Lee  v.  Lashbrooke,  8  Dana.  214;  Wag- 
goner V.  Gray,  2  Hen.  &  M.  003;  (iage  v. 
Pnrmelee,  87  HI.  329.  A  partner  may  loan 
mone^y  to  the  firm  and  receive  interest  there- 
for, and  in  such  case  interest  is  allowed  on 
th<e  advances  even  in  the  absence  of  an  ex- 


press agreement  by  the  firm  to  pay  it:  Kod- 
gers  V.  Clement,  102  N.Y.  422.  76  Am.  St 
Kep.  342. 

Where  one  partner  puts  in  his  skill  and 
his  time,  and  the  other  puts  in  capital,  the 
same  rule  applies:  Tutt  v.  Laud,  50  Ga. 
839;  Jackson  v.  Johnson,  11  Hun,  .509;  bnt 
see  Lindley  on  Partnership,  sec.  7S8,  and 
note;  and  note  under  Holden  v.  Peace.  45 
Am.  Dec.  518.  This  question  must  be  Bolvett 
by  'and  must  depend  upon  the  circumstancps 
of  each  case:  Gyger's  Appeal,  02  Pa.  St. 
73;  1  Am.  Rep.  382;  Buckingham  v.  Lnd- 
lam,  29  N.  J.  Eq.  345;  Johnson  v.  Harts- 
home,  52  N.  Y.  173;  and  note  to  Holden  t. 
Peace,  45  Am.  Dec.  518^  supra. 


2413.  No  compensation  for  services  to  firm. 

Sec.  2413.    A  partner  is  not  entitled  to  any  compensation  for  services  ren- 
dered by  him  to  the  partnership. 

pensation  for  merely  winding  up  the  affairs 
of  the  partnership:  Griggs  v.  Clark,  23  CaL 
427;  Little  v.  Caldwell,  101  Cal.  553;  40  Am. 
St.  Rep.  89.  See,  also,  Mayuard  7.  Blch> 
ards,  166  111.  460;  57  Am.  St.  Bep.  145. 

Attorney  at  law— Bef  usal  to  render  ser- 
vices.— Where  an  Attorney  at  law  refuses 
to  act  as  partner,  or  to  perform  the  fnoc- 
tious  of  such  in  the  proseontion  of  a  cause 
which  has  been  intrusted  to  his  firm,  he  is 
not  entitled  to  any  part  of  the  fees  subse- 
quently earned  by  his  partners  in  the  cause: 
Denver  y.  Roane,  99  U.  S.  356;  and  see, 
also,  Marshes  Appeal,  69  Pa.  St.  30;  8  Am. 
Rep.  20O;  Lindley  on  Partnership,  Ewell's 
ed.,  774,  775,  and  notes. 


One  partner  cannot  charge  the  firm  or 
his  copartners  for  serviees  in  attending  the 
partnership  business  in  the  absence  of  a 
special  agreement  entitling  him  to  do  so: 
Maynard  v.  Richards,  166  ILL  466;  57  Am. 
St.  Rep.  145.  An  agreement  for  compensa- 
tion may  be  made:  Paine  y.  Thatcher,  25 
Wend.  450;  Griggs  v.  Clark,  23  Cal.  427. 

After  dissolution  by  death,  if  the  sur- 
yiying  partner  expends  his  time  and  labor 
in  the  care  and  management  of  the  partner^ 
ship  property,  by  which  its  value  is  en- 
hanced, he  should  receive  compensation  for 
the  same,  to  be  deducted  out  of  the  profits 
arising  from  the  enhanced  value  of  the 
property.    But  he  should   receive  no  com- 


AETICLE  IV. 


RENUNCIATION    OF    PARTNERSHIP. 

Sec.  2417.    Renunciation  of  future  profits  exonerates  from  liability. 
Sec.  2418.    Effect  of  renunciation. 

2417.  SenuiLciation  of  fnture  profits  exonerates  from  liability. 

Sec.  2417.     A  partner  may  exonerate  himself  from  all  future  liability  to  a 

third  person,  on  account  of  the  partnership,  by  renouncing,  in  good  faith,  all 

participation  in  its  future  profits,  and  giving  notice  to  such  third  person,  and 

to  his  own  copartners,  that  he  has  made  such  renunciation,  and  that,  so  far  as 

may  be  in  his  power,  he  dissolves  the  partnership  and  does  not  intend  to  be 

liable  on  account  thereof  for  the  future. 

ships:  See  Skinner  v.  Dayton,  19  Johns,  513» 
538:  10  Am.  Dec.  28**":  Commissioners'  note. 

Notice  of  retiring  partner  to  third 
persons:  See  Ellison  v.  Sexton,  105  X.  C. 
356;  18  Am.  St.  Rep.  907. 

Dissolution  of  partnership:  See  sec. 
2449  et  seq. 


"The  proTisions  of  this  and  the  following 
section  are  intended  to  enable  a  partner 
who  is  unable  to  procure  an  immediate  diB- 
Bolution  of  the  firm  to  escape  from  future 
entanglement.  They  are  certainly  new  in 
so  far  as  they  relate  to  special  partnerships, 
but  may  not  be  as  regards  general  partner- 


2418.  Effect  of  renunciation. 

Sec.  2418.    After  a  partner  has  given  notice  of  his  renunciation  of  the  part- 
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nership,  he  cannot  claim  any  of  its  subsequent  profits,  and  his  copartners  may 
proceed  to  dissolve  the  partnership. 

CHAPTER  11. 

GENERAL    PARTNERSHIP. 

Article  I.     What  is  a  General  Partnership 2424 

II.     Powers  and  Authority  of  Partners 2428 

III.  Mutual  Obligations  of  Partners 2435 

IV.  Liability  of  Partners 2442 

V.     Termination  of  Partnership 2449 

VI.    Liquidation 2458 

Vn.    Of  the  Use  of  Fictitious  Names 2468 

ARTICLE  I. 

WHAT  IS  A  GENERAL  PARTNERSHIP. 

2424.  General  partnership,  what. 

Sec.  2424.     Every  partnership  that  is  not  formed  in  accordance  with  the  law 

concerning  special  or  mining  partnerships,  and  every  special  partnership,  so  far 

only  as  the  general  partners  are  concerned,  is  a  general  partnership. 

Si>ecial  partnerships:  See 8ec8.2477-2510»        Mlnixig  partnerships:    See    sees.    2511- 
post.  2520,  poet. 

ARTICLE  II. 


POWERS    AND   AUTHORITY  OP   PARTNERS. 

Sec.  2428.  Power  of  majority  of  partoers. 

Sec.  2420.  Authority  of  iudividual  partner. 

Sec  2430.  What  authority  partner  has  not. 

Sec.  2431.  Partner's  acts  in  bad  faith,  when  ineffectual. 

2428.  Power  of  majority  of  partners. 

Sec.  2428.  Unless  otherwise  expressly  stipulated,  the  decision  of  the  major- 
ity of  the  members  of  a  general  partnership  binds  it  in  the  conduct  of  its  busi- 
ness. 


Idnority  must  be  consulted,  aiid  any 
other  course  of  proceeding  on  the  part  of 
the  majority  is  not  ii^'good  faith:  Lindley 
ou  Partnership,  600;  see  Chicago  etc.  R.  Co. 
V.  Hoyt,  1  Brad.  App.  374. 

Change  in  the  business.— It  is  well  set- 
tled the  majority  can  govern  only  in  the 
due  course  of  business,  and  cannot  change 
the  character  of  the  business  against  the 
will  of  one  dissentient  partner:  Lindley  on 


Partnerthip,  600  et  seq.;  Abott  y.  Johnson, 
32  N.  H.  9;  Livingston  v.  Lynch,  4  Johns. 
Ch.  573;  Story  on  Partnership,  sees.  123, 
125. 

Provisions  as  to  powers  of  majorities 
in  articles  of  incorporation  must  be  strictly 
followed:  Story  on  Partnership,  sec.  213; 
Waterbury  v.  Express  Co.,  50  Barb.  157; 
3  Abb.  Pr.,  N.  S.,  168. 

JMCining  partnerships:  Sec.  2520,  post. 


2429.  Authority  of  individual  partner. 

Sec.  2429.    Every  general  partner  is  agent  for  the  partnership  in  the  trans- 
action of  its  business,  and  has  authority  to  do  whatever  is  necessary  to  carry  on 
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Buch   business   in  the  ordinary    manner,  and  for   this   purpose  may  bind  his 
copartners  by  an  agreement  in  writing. 


Each  partner  is  the  general  agent  of 
his  copartners  as  to  firm  business,  and  the 
members  of  the  firm  are  considered  as  sane* 
tionlng  his  contracts:  Edwards  v.  Dillon, 
147  111.  14;  37  Am.  St.  Rep.  199. 

A  partnership  is  liable  for  money  depos- 
ited with  its  managing  member,  who  had 
power  to  borrow  money  for  use  of  partner- 
ship when  such  money  was  used  for  benefit 
of  partnership:  Dammou  v.  Beechcr,  97  Cal. 
530.  Where  partnership  agreement  provides 
that  an  existing  individual  debt  of  one  part- 
ner shall  be  assumed  by  the  firm,  either 
partner  has  authority  to  execute  firm's  note 
to  secure  payment  of  such  indebtedness: 
Randall  v.  Hunter,  Gti  Cal.  512;  Randall  v. 
Hunter,  76  Cal.  255. 

No  authority  beyond  scope  of  partner- 
ship business.— One  member  of  a  copart- 
nership cannot  be  made  liable  for  the  act 
or  undertaking  of  another  in  a  transaction 
not  embraced  in  their  original  partnership 
business,  unkss  proof  is  adduced  that  he 
knew  of  the  transaction,  and  assented  to  it, 
or  subsequently  ratified  it:  Goodman  v. 
White,  25  Miss.  163;  Hotchin  v.  Kent,  8 
Mich.  526;  Clayton  v.  Hardy,  27  Mo.  530; 
Welles  v.  March,  30  N.  Y.  344;    Long  v. 


Carter,  3  Ired.  238;  Davis  v.  Blackwell,  5 
Brad.  App.  32;  and  see  Rich  v.  Davis,  6  Cal 
141;  Pierce  v.  Jackson,  21  Cal.  636;  Ciiny 
V.  White,  51  Cal.  530;  Hendrie  v.  Berkowiti, 
37  Cal.  113;  99  Am.  Dec.  251. 

Partner*s  power  to  bind  firm  as  surety: 
See  13  Am.  Dec.  115-118,  note. 

Partner*B  power  to  make  and  indorse 
accommodation  paper:  See  31  Am.  St  Rep. 
754-757,  note. 

Loan  effected  by  one  partner:  See  note, 
48  Am.  St.  Rep.  438-442. 

Batification. — The  mere  fact  that  a  part- 
ner, upon  being  informed  that  his  copartner 
has  given  a  firm  note  for  his  iuchvidaal 
debt,  does  not  deny  h\s  liability  thereon,  does 
not,  per  se,  amount  in  point  of  law  to  a 
ratification  of  the  note:  Reubin  v.  Cohen,  4S 
Cal.  545. 

Cases  of  guaranty,  proof  of  anthority 
must  be  made:  Story  on  Partnership,  sec 
127. 

Common  liability  for  losses:  See  sec 
2412. 

Power  to  mortgage.— One  member  of 
farming  partnership  cannot  mortgage  the 
other's  interest  in  crop:  In  re  Bregard,  8i 
Cal.  322. 


2430.  What  anthority  partner  has  not. 

Sec.  2430.  A  partner,  as  such,  has  not  authority  to  do  any  of  the  following 
acts,  unless  his  copartners  have  wholly  abandoned  the  business  to  him,  or  are 
incapable  of  acting: 

1.  To  make  an  assignment  of  the  partnership  property  or  any  portion  thereof 
to  a  creditor,  or  to  a  third  person  in  trust  for  the  benefit  of  a  creditor  or  of  all 
creditors; 

2.  To  dispose  of  the  goodwill  of  the  business; 

3.  To  dispose  of  the  whole  of  the  partnership  property  at  once,  unless  il 
consists  entirely  of  merchandise; 

4.  To  do  any  act  which  would  make  it  impossible  to  carry  on  the  ordinaiy 
business  of  the  partnership; 

5.  To  confess  a  judgment; 

6.  To  submit  a  partnership  claim  to  arbitration; 

7.  To  do  any  other  act  not  within  the  scope  of  the  preceding  section. 

Palmer  v.  Myers,  43  Barb.  409;  Deckari  t. 
Case,  5  Watts,  22;  30  Am.  Dec.  287. 

"As  the  code  settles  the  law  and  denies 
the  existence  of  the  anthority,  it  would  not 
be  profitable  to  examine  at  length  the  cash 
in  which  the  question  has  been  considered": 
From  commissioners*  statement. 

Assig^ZLinent  by  one  partner  for  benefit 
of  creditors:  See  48  Am.  Rep.  350,  351,  note. 

Subd.  2.  "A  sale  of  the  goodwill  of 
the  business  would  prevent  it  from  beiog 
carried  on,  and  therefore  it  woald  seem 
clear  that  such  a  sale  is  beyond  the  scope 
of  a  partner's  authority":  From  commissioo- 


Abandoned  the  business.— Temporary 
absence  from  state  is  not  an  abandonment: 
Carrie  v.  Cloverdale  Banking  etc.  Co.,  90 
Cal.  84.  See  above  case  as  to  what  passes 
by  sale  of  entire  partnership  property  by 
one  partner.  See,  also,  Quinn  v.  Quiun,  81 
Cal.  14. 

Subd.  1.  Assigning  partnership  prop- 
erty.—That  one  partner,  when  his  copart- 
ners are  absent  at  a  great  distance,  may 
assign  the  firm  property:  Forbes  v.  Scannell, 
13  Cal.  242.  In  Welles  v.  March,  30  N.  Y. 
344,  the  acts  and  letter  of  the  absconding 
partner  were  held  to  give  authority;  and  soe 
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«rs'  note.  As  to  rights  of  partner  to  treat 
partnership  as  dissolved,  where  other  part- 
ner sold  goodwill  and  greater  part  of  firm's 
assets,  without  his  knowledge  or  consent, 
see  Strong  t.  Stnpp,  74  Cal.  280. 

Subd.  3.  Sale  by  one  partner.— That 
one  of  a  partnership  in  cattle  may  sell  all 
the  cattle,  see  Crites  y.  Wilkinson,  66  Cal. 
550.  In  the  following  cases  it  has  been 
held  that  in  the  absence  of  fraud,  one  part- 
ner might  sell  the  whole  of  the  goods  of  the 
partnership:  Arnold  y.  Brown,  35  Am.  Dec. 
296;  Mountjoy  v.  Holden,  12  Am.  Dec.  331; 
Deckard  v.  Case,  30  Am.  Dec.  287.  and  note; 
Williams  v.  Barnett,  10  Kan.  455;  Hyrsch- 
felder  v.  Keyspr,  .50  Ala.  338;  Williams  v. 
Roberts,  6  Cold.  408;  but  see  Kimball  y. 
Hamilton  etc.  Ins.  Co.,  8  Bosw.  495.  But 
he  cannot  convey  the  realty  of  the  firm  by 
assignment  or  deed:  RufFner  v.  McConnell, 
17  111.  217;  63  Am.  Dec.  362. 

A  stallion  owned  and  kept  by  partners 
for  breeding  purposes  is  not  merchandise 
within  the  meaning  of  this  section:  Myers 
y.  Moulton,  71  Cal.  498.  One  partner  cannot 
convey  the  interest  of  his  copartner  in  a 
water  right  acquired  by  appropriation  with- 
out authority  of  latter: 'Henderson  v.  Nich- 
olas, 67  Cal.  152. 

Power  of  partner  to  sell  all  property  of 
firm:  See  30  Am.  Dec.  290,  281,  note;  30 
Am.  Rep.  533-537,  note. 

Subd.  4.  Preventing^  the  carrying  on 
of  business:  "See  dissenting  opinion  of 
Denio,  J.,  in  Mabbett  v.  White,  12  N.  Y. 
442.  This  rule  was  emphatically  ai^serted 
as  to  corporations  in  Abbott  v.  American 
Hard  Rubber  Co.,  33  Barb.  578,  and   has 


quite  as  much  application  to  partnerships'*: 
Commissioners'  note. 

Subd.  5.  Confessing  Judgment.— "The 
principles  of  the  common  law  which  oper- 
ate to  disable  a  partner  from  binding  his 
copartners  by  specialty  also  incapacitated 
him  from  binding  them  by  a  voluntary  con- 
fession of  judgment;  nor  can  such  partner, 
by  virtue  of  his  implied  power,  authorize  a 
third  person  to  confess  a  judgment  against 
the  firm:  Green  v.  Beals,  2  Caiues,  254;  Mc- 
Bride  v.  Hagan,  1  Wend.  335;  Warring  v. 
Robinson,  1  Hoff.  Ch.  524;  Crane  v.  French, 
1  Wend.  311;  Gerard  v.  Basse,  1  Dall.  119; 
1  Am.  Dec.  226;  McKee  v.  Bank  of  Mt. 
Pleasant,  7  Ohio,  175;  Remington  v.  Cum- 
mings.  5  Wis.  138;  Hull  v.  Gamer,  31  Miss. 
145;  Sloo  V.  Slate  Bank  of  Illinois,  1  Scam. 
428;  Barlow  y.  Reno,  1  Blackf.  252;  Harper 
V.  Fox,  7  Watts  &  S,  142;  Overton  v.  Tozer, 
7  Watts,  331;  Morgan  v.  Richardson,  16  Mo. 
409;  57  Am.  Dec.  235;  Binney  v.  Le  Grand, 

19  Barb.  592;  it  would  seem  that  a  judg- 
ment so  confessed  should  be  1  inding  upon 
the  partner  making  the  confession:  Green 
V.  Beals,  2  Caines,  264;  Crane  v.  French,  1 
Wend.  311;  but  see  Obapin   v.  Thompson, 

20  Cal.  (»1;  and  Jones  v.  Bailey,  5  Cal. 
345**:  Commissioners'  note. 

^ubd.  6.  Submitting  to  arbitration.— 
**It  was  hold  in  Jones  v.  Bailey,  5  Cal.  IMS, 
that  one  partner  cannot  bind  the  firm  by  a 
submif^ion  of  partnership  matters  to  arbi- 
tration, but  that  such  submiission  would  be 
good  against  the  partner  agreeing  to  it: 
Parsons  on  Partnership,  184":  Commission- 
ers' note. 

Subd.  7.  Want  of  authority  in  gen- 
eral: Sec  sec.  2429,  ante,  and  note.  See 
note  to  preceding  section. 


2431.  Partner's  acts  in  bad  faith,  when  ineffectual. 

Sec.  2431.  A  partner  is  not  bound  by  any  act  of  a  copartner,  in  bad  faith 
toi»rard  him,  though  within  the  scope  of  the  partner's  powers,  except  in  favor 
of  persons  who  have. in  good  faith  parted  with  vahie  in  reliance  upon  such  act. 

the  firm:  Rich  v.  Davis.  6  Cal.  141;  4  Cal. 
22.  The  sale  of  partnership  property  to  a 
bona  fide  purchaser  without  notice  is  bind- 
ing, though  the  partner  may  not  have  acted 
in  good  faith  as  to  his  copartner:  Crites  v. 
Wilkinson,  65  Cal.  559;  McNeil  v.  First 
Congregational  Soc,  66  Cal.  105. 

Misuse  of  partnership  funds  by  one 
partner,  liability  of  other  for:  See  G7  Am. 
St.  Rep.  38-51,  note.  , 

Use  of  flirm  property  in  payment  of 
private  debts.— Here,  also,  if  the  private 
ci*e<litor  is  cognizant  of  the  fact  that  the 
partner  is  misapplying  the  funds,  etc.,  of 
the  partnership,  he  will  be  deemed  to  have 
acted  mala  fide,  and  the  transaction  will  be 
treated  as  a  nullity:  Elkin  v. Green,  13  Bush. 
612;  Smith  v.  Andrews,  49  111.  28;  HilUker 
V.  Francisco,  65  Mo.  598;  Cotzhausen  y. 
Judd,  43  Wis.  213;  28  Am.  Rep.  539;  Blod- 
gett  V.  Sleeper,  67  Me.  499;  Hurt  v.  Clarke, 
56  Ala.  19;  28  Am.  Eep.  751;  Todd  v.Lorah, 
75  Pa.  St.  155;  Billings  v.  Meigs,  53  Barb. 
272;  Meridian  Xat.  Bank  t.  Brandt,  51  Ind. 


The  above  section  is  founded  on  the 
foUowing  equitable  doctrine  quoted  by  the 
commissioners  in  their  draft  of  the  code: 
^*If  a  choice  must  be  made  which  of  two 
parties  must  suffer  by  the  bad  faith  of  a 
person,  that  one  who  by  associatiop  with 
him  indorses  him  ought  to  suffer." 

Good  faith,  duty  to  observe:  See  sec. 
2411,  ante,  and  note;  Lindley  on  Partner- 
ship, 302  et  seq.  and  569  et  seq.;  sec.  2405, 
ante,  and  note. 

Partner  acting^  in  bad  faith.— If  one 
partner  should  make  a  negotiable  instru- 
ment in  the  name  of  the  firm,  and  transfer 
It  to  a  third  person  who  knew  that  the  pro- 
ceeds were  to  be  appUed  to  purposes  fraudu- 
lent npon  the  firm,  or  not  within  the  scope 
of  their  business,  or  for  illegal  purposes,  it 
would  not  be  binding  upon  the  firm:  Story 
on  Partnership,  sec.  131;  Rich  v.  Davis,  6 
Cal.  141;  4  Cal.  22;  Blodgett  v.  Weed,  119 
Mass.  315;  Wright  v.  Brosseau,  73  111.  381; 
Stegail  ▼.  Coney,  49  Miss.  761.  But  in  the 
hands  of  an  innocent  holder  it  would  bind 
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56;  Lewis  v.  We&tov«r,  29  Mich.  14;  but 
see  Tyler  v.  Scott,  45  Vt.  261;  as  to  nego- 
tiable iustruments,  see  Clay  y.  Cottrell,  18 
Pa.  St.  208;  Carrier  v.  Cameron.  31  Mich. 
378;  18  Am.  Rep.  192;  Davis  v.  Cook,  9 
Nev.  134;  Wittram  v.  Van  Wormer,  44  HI. 
525;  Lime  Rock  Fire  Ins.  C6.  v.  Treat.  58 
Me.  416;  Union  Nat.  Bank  of  Rah  way  v. 
Underbill,  21  Hun,  178. 
For  cases  of  release  of  partnership  debt 


by  one  partner,  see  Williams  t.  Brimhall, 
13  Gray,  462;  Casey  t.  Carver,  42  DL  225; 
Harper  v.  Wrigley,  48  Ga.  495;  Broaddua  t. 
Evans,  63  N.  C.  633;  Thomas  v.  Pennrich, 
28  Ohio  St.  55;  Viles  v.  Bangs,  36  Wis.  131. 
IttUappropriation  of  property  of  firm 
by  payment  of  individual  debt  of  partner: 
See  8  Am.  Dec.  297-299.  note;  7  Am.  Su 
Rep.  877-380.  note. 


ARTICLE  III. 


MUTUAL  OBLIGATIONS  OF  PARTNERS. 


Sec.  2435.  Profits  of  individual  partner. 

Sec.  2436.  In  what  business  partner  may  not  engage. 

Sec.  2437.  In  what  he  may  engage. 

Sec.  2138.  Must  account  to  firm  for  profits. 

8436.  Profits  of  individual  partner. 

Sec.  2435.  All  profits  made  by  a  general  partner,  in  the  course  of  any  busi- 
ness usually  carried  on  by  the  partnership,  belong  to  the  firm. 

See  sec.  2411»  ante,  note. 

2iZB.  In  what  business  partner  may  not  engage. 

Sec.  2436.  A  general  partner^  who  agrees  to  give  his  personal  attention  to 
the  business  of  the  partnership,  may  not  engage  in  any  business  which  gives 
him  an  interest  adverse  to  that  of  the  partnership,  or  which  prevents  him  from 
giving  to  such  business  all  the  attention  which  would  be  advantageous  to  ii 


Engaging  in  adverse  business.— Where 
a  partner  engages  in  such  adverse  trade, 
he  may  be  compelled,  in  equity,  to  account 
for  all  profits  made  thereby:  Herrick  v. 
Ames,  8  Bosw.  115;  Brown  v.  Shackleford, 
53  Mo.  122;  Pomeroy  t.  Benton,  57  Mo. 
531;  Loye  y.  Carpenter,  30  Ind.  284;  Reis 


y.  Hellman.  25  Ohio  St.  180.  And  as  to 
what  is  an  adverse  business,  see  McAdams 
y.  Hawes,  9  Bush,  15;  Drew  y.  Beard,  107 
Mass.  ^;  Pamell  y.  Robinson,  58  Ga.  26. 
Equity  will  not  decree  an  account  of  frand- 
ulent  gains:  Todd  y.  RafiFerty,  3  Stew.  254; 
see  sec.  2488,  post. 


2437.  In  what  lie  may  engage. 

Sec.  2437.  A  partner  may  engage  in  any  separate  business,  except  as  other- 
wise provided  by  the  last  two  sections. 

Where  there  are  no  covenants,  a  man  7  Paige,  483,  4d4;  Ship  Potomac,  2  Black, 

may  engage  in  as  many  partnerships  as  he  581;  Glassingtou  y.  Thwaites,  1  Sim.  &  St 

pleases,  provided    he  does    not  violate  the  124. 
provisions  of  the  text:  Caldwell  y.  Lieber, 

2438.  Knst  account  to  firm  for  profits. 

Sec.  2438.  A  general  partner  transacting  business  contrary  to  the  provisions 
of  this  article  may  be  required  by  any  copartner  to  account  to  the  partaership 
for  the  profits  of  such  business. 

AETICLE  IV. 


LIABILITY   OP  PARTNERS. 

• 

Sec.  2442.    Liability  of  partners  to  third  persons. 
Sec.  S448.    Liability  for  each  other's  acts  as  agents. 
Sec.  2444.    Liability  of  one  held  out  as  partner. 
Sec.  2445.    No  one  liable  as  partner  unless  held  oat  as  such. 
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2442.  Liability  of  partners  to  tliijrd  persons. 

Sec.  2442.     Every  general  partner  is  liable  to  third  persons  for  all  the  obli- 
gations of  the  partnership,  jointly  with  his  copartners. 


General  partners  are  Jointly  liable: 
North  lus.  Co.  v.  Potter,  63  Cal.  157;  Har- 
rison V.  McCormick.  60  Cal.  616.  In  declar- 
ing upon  this  liability,  as  where  an  action 
is  brought  against  a  partnership  on  a  prom- 
issory note,  it  must  be  made  to  appear  that 
the  parties  signing  the  same  executed  it  as 
partners:  Freeman  y.  Campbell,  56  Cal. 
197. 

Idability  of  members  of  defective  cor- 
poration as  partners:  See  29  Am.  St.  Rep. 
602,  603^  note. 

Deceased  partner,  liability  of  representa- 
tiTe  of,  for  partnership  liability:  See  86  Am. 
Dec.  60O^602»  note;  77  Am.  Dec.  114-117, 
note;  57  Am.  Rep.  586,  537,  note. 

Exclnsive  credit  given  to  one  partner. 
It  is  well  settled  that  where  a  debt  is  con- 
tracted, or  a  contract  entered  into  by  one 
partner  upon  his  own  exclusive  credit,  he 
will  be  held  liable  alone,  even  although  the 
fruits  of  his  couti-act  may  have  been  for  the 
benefit  of  the  partnership,  and  actually 
osed  therefor.  Modus  et  couTentio  Tincunt 
legem:  Goodenow  y.  Jones,  75  111.  48;  Gates 
T.  Watson,  54  Mo.  565;  Smith  y.  Collins,  115 
Mass.  388;  WiUiams  y.  Gillies,  75  N.  Y.  197; 


National  Bank  of  Metropolis  y.  Spra^ue.  20 
N.  J.  Eq.  13;  Pollock  y.  Williams,  42  Miss. 
88;  see,  also,  United  States  Bank  y.  Binaey, 
5  Mason,  176;  Lindley  on  Partnership,  361- 
363;  Browne  y.  Fresno  Raisin  Co.,  101  Cal. 
222. 

Dormant  partners.— This  rule  is,  of 
course,  not  applicable  to  dormant  partners: 
Story  on  Partnership,  sees.  63,  138. 

Vrto  are  dormant  partners,  and  their 
powers  and  liabilities:  See  56  Am.  Dec.  147- 
151,  note. 

An  incoming  partner  is  not  liable  for 
debts  of- old  firm  unless  he  agrees  to  be- 
come so:  Smith  y.  Millard,  77  Cal.  440;  First 
National  Bank  y.  Simmons,  98  Oal.  287. 
See,  also,  Herman  y.  Paris,  81  Cal.  625;  but. 
it  may  be  shown  by  circumstances  that  new 
firm  assumed  liabilities  of  old  and  that  the 
assuming  of  them  was  part  of  consideration 
paid:  Freeman  y.  Badgley,  105  Cal.  372;  and 
where  new  firm  assumes  debts  and  liabilities 
they  take  the  debts  cum  onere,  and  if  cred- 
its turn  out  in  excess  of  supposed  yalue 
they  are  entitled  to  the  excess:  Olmstead  y» 
Dauphiuey,  104  Cal.  635. 


2443.  Liability  for  each  other's  acts  as  agents. 

Sec.  2443.    The  liability  of  general  partners  for  each  other^s  acts  is  defined  by 

the  title  on  agency. 

'The   law  relating  the   liability  of      Cox  y.  Hickman,  6  Com.  B.,  N.   S.,  47,  98"  i 
partners  is  a  mere  branch  of  the  kiw  of      Commissioners'  note. 

agency:  Ernest  y.  Nicholls,  6  H.  L.  Cas.  417;         See  sees.  2429  and  2430,  ante. 

• 

2444.  Liability  of  one  held  out  as  partner. 

Sec.  2444.  Anyone  permitting  himself  to  be  represented  as  a  partner,  gen- 
eral or  special,  is  liable,  as  snch,  to  third  persons  to  whom  such  representa- 
tion is  communicated,  and  who,  on  the  faith  thereof,  give  credit  to  the  partner- 
ship. 

Iiiability  of  one  held  out  as  a  part- 
ner.— ^The  following  are  some  of  the  late 
cases  illustratiye  of  this  familiar  doctrine: 
Peck  y.  Loyett,  41  Cal.  521;  Brugman  y.  Mc- 
Guire,  32  Ark.  733;  Oarmichael  y.  Greer,  55 
Ga.  116;  Pahlmany.  Taylor,  75  111.  627;  Peck 
y.  Lusk,  38  Iowa,  93;  Daily  y.  Ooona,  64 
Ind.  545;  Dodd  y.  Bishop,  30  La.  Ann.  1178; 
Walrath  y.  Viley,  2  Bush,  478;  Thomas  y. 
Green,  30  Md.  1;  Mattersou  y.  Nathauson, 
38  Mich.  377;  Kittenhouse  y.  Leigh,  57  Miss. 
607;    Dowzelot    y.  Rawlings,    58  Mo.  75; 


Gauss  y.  Hobbs,  18  Kan.  500;  Dobson  y. 
Chambers,  78  N.  C.  334;  Speer  y.  Bishop, 
24  Ohio  St.  598;  Smith  y.  Hill,  45  Vt.  90; 
12  Am.  Rep.  189;  Styles  y.  Meyer,  64  Barb. 
77;  dishing  y.  Smith,  4S  Tex.  261;  Rice  y. 
Barrett,  116  Mass.  312;  In  re  Warren,  2" 
Ware,  322;  In  re  Knieger,  2  Low.  66;  In 
re  Jewett,  7  Biss.  328.  For  facts  not  show- 
ing ostensible  partnership  under  this  sec- 
tion, see  Nofsinger  y.  Goldman,  122  Cal. 
609. 


2445.  No  one  liable  as  partner  unless  held  out  as  such. 

Sec.  2445.    No  one  is  liable  as  a  partner  who  is  not  such  in  fact,  except  aa 

provided  in  the  last  section. 

The  difflculty    lies    in    proying  that  a      note,  and  sees.  53-02;  Lindley  on  Partner- 
partnership  exists  "in  fact":  See  sec.  2395,      ship,  sees.  33,  34. 
note,  ante;  Story  on  Partnership,  sec.  49,         Sharing  in  the  profits.~-"A  peculiar  rule 
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has  long  been  established  at  common  law, 
by  which  anyone  receiving  or  voluntarily 
acquiring  a  right  to  receive  a  shaie  of  the 
net  'profits  of  a  partnership  business  is  lia- 
ble to  third  persons  as  a  partner,  .whether 
they  were  aware  of  the  fact  or  not:  Smith 
V.  Wright,  1  Abb.  Pr.  243;  Fitch  v.  Hall, 
16  How.  Pr.  175;  Wood  v.  Vallette,  7  Ohio 
St.  172;  Grace  v.  Smith,  2  W.  Black.  998; 
Waugh  v.  Carver,  2  H.  Black.  235;  Cheap  v. 
Cramond,  4  Bam.  &  Aid.  063.  But  this  rule 
is  most  earnestly  condemned  by  the  best 
writers  on  the  subject:  Story  on  Partner- 
ship, sec.  30;  Lindley  on  Partnership,  40, 
and  note;  and  has  been  declared  to  be  a 
bad  rule  by  eminent  julges:  See  French  v. 
Styring,  2  Com.  B.,  N.  S.,  302;  Cox  v. 
Hickman,  9  Com.  B.,  N.  S..  63;  3  Com. 
B.,  K.  S.,  544.  A  mere  agreement  for  a 
share  in  the  gross  receipts  of  a  business: 
Story  on  Contracts,  sec.  207;  Lindley  on 
Partnership,  38;  Pattison  v.  Blanchard,  5 
^.  Y.  186;  see   Heyhoe  y.    Burge,  9   Com. 


B.,  431:  or  for  a  compensation  for  s^er- 
vices:  Vanderburgh  v.  Hall,  20  Wend.  70; 
Rawlinson  v.  Clarke,  15  Mees.  &  W.  292; 
Pott  V.  Eyton,  3  Com.  B.  32;  Loomis  v. 
Marshall,  12  Conn.  69;  30  Am.  Dec.  596; 
Burckle  v.  Eckhart,  3  N.  Y.  132;  1  Denio. 
337;  Brock  way  v.  Burnap,  16  Barb.  309;  or 
the  use  of  property:  Heimstreet  v.  Rowland, 
5  Denio,  68;  to  be  equal  to  a  specified  pro- 
portion of  the  profits:  Denny  v.  Cabot,  6 
Met.  82;  Ex  parte  Hamper,  17  Vcs.  4<M— 
does  not  create  a  partnership  liability.  The 
rule  stated  at  the  head  of  the  note  is  abol- 
ished bj'  the  code,  and  henceforth  only  part- 
ners and  persons  brought  within  the  role 
of  section  2414  are  to  be  held  liable  for  the 
engagements  of  a  firm'':  Commissioueis* 
note;  see,  also,  the  note  to  sec.  2395. 

Books  of  firm  are  not  evidence  to  prove 
a  man  a  partner  therein,  unless  the  fact 
of  such  {partnership  is  first  proved  aliunde: 
Bryce  v.  Joynt,  63  Cal.  375;  49  Am.  Bep. 
94. 


ABTICLE  V. 


TERMINATION  OF  PARTNERSHIP. 

Sec.  2449.    Duration  of  partnership.  Sec.  2452.    Partner  en^titled  to  dlssolntion. 

Sec.  2450.    Total  dissolution  of  partnership.      Sec.  2453.    Notice  of  termination. 
Sec.  2451.    Partial  dissolutioii.  Sec.  2454.    Notice  by  change  of  name. 

2449.  Duration  of  partnership. 

Sec.  2449.    If  no  term  is  prescribed  by  agreement  for  its  duration,  a  general 

partnership  continues  until  dissolved  by  a  partner  or  by  operation  of.  law. 

Dissolution     of     special     partnership:      piration  of  term:  See  Metcalf  t.  Bradshaw, 
See  sec.  2509.  post.  145  111.  124;  36  Am.  St.  Rep.  4T8w 

Continuance  of  partnership  after    ex- 

2460.  Total  dissolution  of  partnership. 

Sec.  2450,     A  general  partnership  is  dissolved  as  to  all  of  the  partners: 

1.  By  lapse  of  the  time  prescribed  by  agreement  for  its  duration: 

2.  By  the  expressed  will  of  any  partner,  if  there  is  no  such  agreement; 

3.  By  the  death  of  a  partner,  unless  otherwise  expressly  provided  in  writing 
by  the  agreement  of  partnership;  in  which  case  it  is  dissolved  only  as  to  the 
•deceased  partner; 

4.  By  the  transfer  to  a  person,  not  a  partner,  of  the  interest  of  any  partner 
in  the  partnership  property; 

5.  By  war,  or  the  prohibition  of  commercial  intercourse  between  the  country 
in  which  one  partner  resides  and  that  in  which  another  resides;  or, 

6.  By  a  judgment  of  dissolution.  [Commissioners'  Amendment,  approved 
March  16,  1901;  took  effect  July  1,  1901.] 


The  commissioners  say  that  "by  the 
•am<eiidment  to  subdivision  three  Talidity  is 
iriven  to  agreements  of  partnership,  provid- 
ing that  they  may  continue  notwithstanding 
the  decease  of  a  partner." 

Dissolution  of  partnership,  causes  for 


and    effect  of:  See  98  Am.  Dec.    200-271. 
note:  09  Am.  St.  Rep.  410-43l>,  note. 

Dissolution  of  partnership.—Subd  1. 
By  lapse  of  the  time  specifled:  See  Par- 
sons on  Partnership,  395.  Where,  after  the 
expiration  of  the  time  fixed  for  the  life  of 
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the  finn,  the  partnerabip  still  continues,  it 
will  be  presumed  to  continue  on  the  same 
terms  as  before:  United  States  Bank  t.  Bin- 
uey,  5  Mason,  185;  Story  on  Partnership, 
sees.  278,  279. 

Subd.  2.  Will  of  partner.— As  an  ex- 
ample of  a  dissolution  occasioned  by  the  re- 
tiring of  one  of  the  partners,  see  Ross  v. 
Cornell,  45  Cal.  133:  and  see  subd.  3  infra. 
Where  the  term  of  the  partnership  is  fixed, 
no  partner  can  work  a  dissolution  unless  he 
does  some  act  by  which  the  subject  matter 
of  the  partnership  is  destroyed,  or  the  ca- 
pacity of  the  partner  to  give  his  personal 
attention  no  longer  exists,  or  that  a  court 
may  be  authorized  to  decree  a  dissolution: 
Ferrero  v.  Buhlmeyer,  34  How.  Pr.  33;  see, 
also,  Seighortner  v.  VVeii^senborn,  20  N.  J. 
Eq.  172;  Howell  v.  Harvey,  5  Ark.  27; 
Henn  t.  Walsh.  2  Edw.  Ch.  129;  Bishop  v. 
Breckles,  1  Hoflf.  Ch.  534. 

Subd.  3.  The  death  or  retirement  of  a 
member  of  the  firm,  or  the  introduction  of 
a  new  member,  operates  as  a  dissolution  of 
the  partnership  unless  its  continuance  is 
specially  provided  by  the  articles  of  copart- 
nership: Bank  of  Mobile  v.  Andrews,  2 
Sneed,  535;  Filley  v.  Phelps,  18  Conn.  294; 
Spaunhorst  v.  Link,  46  Mo.  197;  Burwell 
V.  Mandeville.  2  How.  560;  Scholefield  v. 
Eichelberger,  7  Pet.  580;  Jeuness  v.  Oarlton, 
40  Mich.  343;  Remick  v.  Ewing,  42  111.  342; 
Cook  V.  Rogers,  8  Am.  Law  Rec.  041. 

On  the  death  of  a  partner,  the  individual 
and  partnership  assets  do  not  become  con- 
fused; "when  a  partnership  is  dissolved  by 
the  death  of  one  of  the  partners,  its  assets, 
debts,  and  credits  remain  as  distinct  from 
those  of  its  late  members  until  its  affairs 
are  wound  up  as  before  the  dissolution'*: 
Gleason  v.  White,  34  Cal.  253;  Theller  v. 
Such,  57  Cal.  447. 

Mining  partnerships  not  dissolved  by 
death  of  a  partner:  Taylor  v.  Castle,  42  Cal. 
367. 

Subd.  4.  Transfer  of  interest:  See  sec. 
2397,  ante.  Such  sale  dissolves  the  partner- 
ship, and  the  purchaser  cannot  maintain  an 
action  to  recover  his  interest  in  the  goods, 
but  must  sue  for  an  accounting,  and  will 
recover  whatever  his  assignor  would  have 
been  entitled  to  upon  a  settlement  of  the 
partnership  accounts;  and  until  the  affairs 


of  the  partnership  are  thus  wound  up,  the 
partner  who  did  not  sell  is  entitled  to  the 
possession  of  the  property:  Miller  v.  Brig- 
ham,  50  Cal.  615. 

Where  one  member  by  consent  retires 
from  the  firm,  this  dissolution  necessarily 
severs  the  copartnership  relations  of  each 
of  its  members:  Ross  v.  Cornell,  45  Cal. 
133;  and  see  Marquaud  v.  New  York  Mfg. 
Co.,  17  Johns.  527;  Ellens  v.  Williams,  36 
111.  252;  Hortou's  Appeal,  13  Pa.  St.  67; 
Rogers  v.  Nichols,  20  Tex.  719.  In  these 
latter  cases  it  has  been  held  that  an  assign- 
ment of  the  interest  of  one  partner  to  his 
copartner  ipso  facto  works  dissolution. 

Selling  to  copartner:  See  last  para- 
graph. That  unless  a  complete  withdrawal 
from  the  partnership  is  contemplated,  and 
actually  takes  place,  no  dissolution  follows 
from  the  transfer  of  a  partner's  interest  to 
a  copartner,  the  following  authorities  are 
cited:  Monroe  v.  Hamilton,  60  Ala.  226; 
Matter  v.  Shepard,  3  Ben.  347;  Pennock  v. 
White,  10  N.  Y.  Week.  Dig.  74;  85  N.  Y. 
654;  Taft  v.  Buffum.  14  Pick.  322. 

The  amount  which  the  purchasing  partner 
paid  his  copartner  cannot  be  taken  into  con- 
sideration in  determining  whether  the  sale 
included  a  settlement  of  the  partnership  ac- 
counts: Warden  v.  Marcus,  45  Cal.  594. 

Mortgage  by  one  partner  of  his  interest 
does  not  work  a  dissolution  per  se:  State  v. 
Quick,  10  Iowa,  461;  Du  Pout  v.  McLaren, 
61  Mo.  502. 

Subd.  5.  War.—The  authorities  are  col- 
lected and  critically  examined  in  Griswold 
v.  Waddington,  16  Johns.  438,  490;  and  see 
Hubbard  v.  Matthews,  54  N.  Y.  43;  13  Am. 
Rep.  562;  Cramer  v.  United  States,  7  Ct. 
of  CI.  302;  The  Julia,  8  Cranch,  194;  Story 
on  Partnership,  sees.  315,  316. 

Partner's  power  after  dissolution  of 
firm:  See  sec.  2458  et  seq.,  post. 

Bights  of  partners  after  dissolution. — 
After  dissolution  of  a  partnership  between 
attorneys,  each  partner  is  entitled  to  share 
in  fees  collected  for  unfinished  business:  Os- 
ment  v.  McElrath,  68  Cal.  466;  58  Am.  Rep. 
17;  Little  v.  Caldwell,  101  Cal.  563;  40  Am. 
St.  Rep.  89;  but  a  surviving  partner  of  law 
firm  is  not  obliged  to  account  in  settlement 
for  goodwill  of  business:  Id. 


2461.  Partial  dissolution. 

Sec.  2451.  A  general  partnership  may  be  dissolved,  as  to  himself  only,  by 
the  expressed  will  of  any  partner,  notwithstanding  his  agreement  for  its  contin- 
uance, subject  however  to  liability  to  his  copartners  for  any  damage  caused  to 
them  thereby,  unless  the  circumstances  are  such  as  entitle  him  to  a  judgment 
of  dissolution. 

See  Story  on  Partnership,  section  275,  who,  the  mere  desire  of  a  partner  was  not  enough 

together  with  other  writers,  holds  that  no  to  authorize  a  dissolution  of  copartnership, 

such  privilege  is  allowable;  and  in  Bradley  but  that  cause  must  be  shown. 
V.  Harknees,  26  Cal.  09,  it  was  held  that 

i2482.  Partner  entitled  to  dissolution. 

Sec.  2452.    A  general  partner  is  entitled  to  a  judgment  of  dissolution: 
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1.  When  he,  or  another  partner,  becomes  legally  incapable  of  contracting; 

2.  When  another  partner  fails  to  perform  his  duties  under  the  agreement  of 
partnership,  or  is  guilty  of  serious  misconduct;  or, 

3.  When  the  business  of  the  partnership  can  be  carried  on  only  at  a  perma- 
nent loss. 

39  Am.  Dec  376;  Ambler  v.  Whipple.  20 
Wall.  546. 

Difficulties  and  disseneious  of  such  a  seri- 
ous nature  as  to  render  the  continuance  of 
the  partnership  impracticable  and  iiijari- 
ous  to  one  or  both  of  the  members  may  be 
j^rounds  for  dissolution:  Lafond  t.  Deems, 52 
How.  Pr.  41;  Blake  v.  Dorgan,  1  G.  Greene, 
537;  but  see  Cash  t.  Eamshaw,  66  IlL  402. 

Subd.  3.  A  losing  businefls:  Brien  r. 
Harriman,  1  Tenn.  Ch.  467;  Seichortner  t. 
Weissenborn.  20  N.  J.  Eq.  172;  HoUoday 
V.  Elliott,  8  Or.  S4;  found  to  be  visionary: 
Lafond  v.  Deems,  52  How.  Pr.  41;  Seighort- 
ner  t.  Weissenborn,  20  N.  J.  Eq.  172;  Lind- 
ley  on  Partnership,  2SS. 

Insolvency  without  stoppage  of  payment 
or  assignment  does  not  work  dissolution: 
Siegel  V.  Chidsey.  28  Pa.  St.  279;  70  Am. 
Dec.  124;  Arnold  v.  Brown,  24  Pick.  80;  35 
Am.  Dec.  29a 

A88ig^iiiiient.~Assignmeut  by  copartnen 
of  entire  firm  assets  for  benefit  of  credit- 
ors operate^  as  a  dissolution  of  partner- 
ship: Wells  V.  ElUs,  68  Cal.  243. 

Decree  of  dissolution  may  be  ordered, 
although  there  is  a  prayer  for  general  re- 
lief: Hall  T.  Lonkey,  57  Cai.  80. 


What  is  cause  for  dissolution  of  a  part- 
nership: See  note,  60  Am.  St.  Rep.  410-430. 

Subd.  1.  Lunacy.— Lunacy  does  not  of 
Itself  dissolve  the  firm,  but  the  confirmed 
lunacy  of  an  active  partner  is  sufficient  to 
induce  the  court  to  decree  a  dissolution: 
Lindley  on  Partnership,  224;  Griswold  v. 
Waddington,  15  Johns.  57;  Cape  Sable  Co.'s 
Case,  3  Bland,  674;  Story  on  Partnership, 
aecs.  291-295;  Anonymous,  2  Kay  &  J.  441. 

Subd.  2.  Failure  to  perform  duties,  or 
misconduct.— A  partner  defrauded  of  his 
rightful  portion  of  the  partnership  receipts 
by  false  entries,  etc.,  of  his  copartner,  is 
entitled  to  a  dissolution  and  accounting,  no 
matter  if  the  term  has  not  espired:  Q>ttle 
T.  Leitch,  35  Cal.  434. 

Voluntary  mutual  relief  associations  are 
so  far  partnerships  that  a  court  of  equity 
may  dissolve  them  if  they  improperly  ex- 
clude a  member  from  voting:  Gorman  v. 
Russell,  14  Cal.  631. 

Habitual  drunkenness,  great  extrava* 
gance,  unwarrantable  negligence,  bad  char- 
acter, in  strong,  clear  cases  are  grounds  of 
dissolution:  Howell  v.  Harvey,  5  Ark.  270; 

2463.  Notice  of  termination. 

Sec.  2453.  The  liability  of  a  general  partner  for  the  acts  of  Eis  copartners 
continues^  even  after  a  dissolution  of  the  copartnership^  in  favor  of  pers(His 
who  have  had  dealings  with  and  given  credit  to  the  partnership  during  its 
existence,  until  they  have  had  personal  notice  of  the  dissolution;  and  in  favor 
of  other  persons  until  such  dissolution  has  been  advertised  in  a  newspaper 
published  in  every  county  where  the  partnership,  at  the  time  of  its  dissolution, 
had  a  place  of  business,  if  a  newspaper  is  there  published,  to  the  extent  in 
either  case  to  which  such  persons  part  with  value  in  good  faith,  and  in  the 
belief  that  such  partner  is  still  a  member  of  the  firm. 


Notice  as  to  customem.— -Knowledge  of 
any  circumstances  sufficient  to  put  a  man 
on  inquiry  will  charge  him  with  notice  of 
«uch  facts  as  the  prosecution  of  those  in- 
quiries would  have  rerealed:  ZoUar  v. 
Janvrin,  47  N.  H.  324;  Smith  v.  Vanden- 
bnrgh,  46  111.  34;  Young  v.  Tibbetts,  32  Wis. 
70;  as  when  he  has  notice  of  the  time  when 
the  partnership  is  to  expire:  Schlater  v. 
Winpenny,  75  Pa.  St  321.  But  that  a  cus- 
tomer must  have  actual  notice,  see  John- 
son v.  Totten,  3  Cal.  343;  56  Am.  Dec.  412; 
Williams  v.  Bowers,  15  Cal.  321;  70  Am. 
Dec.  489. 

Conversations  with  third  persons  may  in- 
form the  creditor:  Holtgreve  v.  Wintker,  85 
III.  472;  Davis  v.  Keyes,  38  N.  Y.  94. 

Newspaper  notice,  if  read,  is  sufficient  to 
charge  the  customer:  Young  v.  Tibbetts,  32 
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Wis.  79;  but  the  mere  fact  that  the  custom- 
er was  accustomed  to  take  the  newspaper 
in  which  the  advertisement  appeared  is  not 
sufficient  to  charge  him  with  notice:  Zollar 
V.  Janvrin,  47  N.  H.  324;  Pope  v.  Risley. 
23  Mo.  185;  although  it  is  a  fact  from  which 
actual  notice  may  be  inferred:  Treadwell  v. 
WeUs,  4  Cal.  260. 

Mailing  a  written  notice,  properly  di- 
rected, is  not  conclusive  that  such  notice 
reached  the  party  to  whom  it  was  ad- 
dressed, nor  does  proof  that  the  letter  was 
not  returned  from  the  dead-letter  office;  bot 
mailing  a  notice  is  a  step  toward  proving 
actual  notice,  and  the  question  whether  it 
was  received  or  not  is  for  the  jury:  Austin 
V.  Holland,  GQ  N.  Y.  571;  Kenney  v.  At- 
water,  77  Pa.  St.  34;  Rabe  v.  Wells,  3  Cal. 
148.    Mailing  copy  of  newspaper  with  ad- 
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Tertisement  marked  is  not  snfflcieut;  Haynes 
T.  Carter,  12  Heisk.  7;  27  Am.  Rep.  747. 

Beeord  of  a  deed  of  transfer  of  prop- 
erty of  the  partuership  to  a  corporation  is 
not  conRtructive  notice  of  the  dissolution  to 
customers:    Bellapiazza   v.  Foley,  112   Cal. 

aso. 

Notice  of  dissolution  of  partnership, 
what  sufficient  and  when  necessary:  See  20 
Am.  Dec.  290-203,  note;  40  Am.  St  Rep. 
573,  note. 

Dissolution  by  operation  of  law.— It  is 
perhaps  well  to  notice  the  distinction  gen- 
erally observed  in  the  books,  which  requires 
no  notice  of  the  dissolution  where  it  is 
caused  by  death  of  a  partner,  or  by  bank- 
ruptcy, or  by  war,  on  the  ground  that  op- 
erations of  law  have  a  notoriety  which  all 
are  bound  to  regard,  and  that  it  would  be 
the  acme  of  injustice  to  allow  the  acts  of 
the  other  partners  to  bind  the  estates  of 
persons  who  are  incapable  of  acting  them- 
selves, or  of  continuing  an  authority  for 
that    purpose.    Whether  the  above    section 


contemplates  this  distinction  has  never  been 
judicially  determined:  See  Story  on  Partner- 
ship, sees.  319,  336,  343;  Lindley  on  Part- 
ner^ip,  404,  405;  and  note  to  Prentiss  v. 
Sinclair,  26  Am.  Dec.  290.  Compare  sec. 
2509,  post,  where  "by  act  of  the  partners" 
is  the  qualifsring  phrase  used. 

Previous  dealings.— As  to  what  consti- 
tutes, see  Lyon  v.  Johnson,  28  Conn.  1;  Me- 
chanics' Bank  v.  Livingston,  33  Barb.  458; 
Bank  of  the  Commonwealth  v.  Mudgett,  45 
Barb.  663;  44  N.  Y.  514;  Merritt  v.  Will- 
iams, 17  Kan.  287;  Austin  v.  Holland,  69 
N.  Y.  57;  Gaar  v.  Huggins,  12  Bush,  259. 

Mere  notoriousness  of  the  dissolution 
will  not  charge  a  new  customer  with  notice 
thereof:  Martin  v.  Searles,  28  Conn.  43; 
theugh  it  is  admissible  in  evidence  for  the 
consideration  of  the  jury:  Lovejoy  v.  Spaf- 
ford,  93  U.  S.  430,  440. 

Mining  partnerships  are  included  under 
this  section:  Dellapiazsa  v.  Foley,  112  Cal. 
380. 


24S4.  Notice  by  change  of  name. 

Sec.  2464.  A  change  of  the  partnership  name,  which  plainly  indicates  the 
withdrawal  of  a  partner,  is  sufficient  notice  of  the  fact  of  such  withdrawal  to 
all  persons  to  whom  it  is  communicated;  but  a  change  in  the  name,  which  does 
not  contain  such  an  indication^  is  not  notice  of  the  withdrawal  of  any  partner. 

American  Linen  Thread   Co.   t.  Wortendyke,  24  N.  Y.  060. 


ARTICLE  VI. 


LIQUIDATION. 

8ec.  2458.  Powers  of  partners  after  dissolution. 

Bee  2450.  Who  may  act  in  liquidation. 

Sec  2460.  Who  may  not  act  in  liquidation. 

Sec  2461.  Powers  of  partners  in  liquidation. 

Sec  2462.  What  partner  may  do  in  liquidation. 

2458.  Fowerg  of  partners  after  dissolution^ 

Sec.  2458.    After  the  dissolution  of  a  partnership,  the  powers  and  authority 
of  the  partners  are  such  only  as  are  prescribed  by  this  article. 

576,  note;  51  Am.  Dec.  830-382,  note;  40* 
Am.  St.  Rep.  661-576i  note. 

Cotenants,  whether  partners  after  dis- 
solution of  firm  are:  See  40  Am.  St.  Rep. 
453,  note. 


Powers  of  partners  after  dissolution: 
See  Parsons  on  Partnership,  400;  Lindley 
on  Partnership,  412;  Story  on  Partnership, 
Bee.  820  et  seq. 

Powers,  rights,  and  remedies  of  part- 
ner after  dissolution:  See  6  Am.  Dec  574- 


2469.  Who  may  act  in  liquidation. 

Sec.  2459.    Any  member  of  a  general  partnership  may  act  in  liquidation  of 
its  affairs,,  except  as  provided  by  the  next  section. 

tracts:  Bell  t.  Morrison,  1  Pet.  351;  NesX 
y.  Hassan,  8  McCord,  278;  CSiase  v.  Kendall, 
6  Ind.  304;  Palmer  y.  Dodge,  4  Ohio  St.  21; 
62  Am.  Dec  271;  Perrin  v.  Keene,  20  Me. 


New  contracts. — Generally,  a  dissolution 
of  a  partnership  leaves  every  partner  in  pos^ 
session  of  full  power  (except  as  in  the  next 
section)  to  adjust  and  settle  its  affairs,  but 
It  revokes  the  authority  of  one  partner  to 
bind  the  other  in  respect  to  any  new  con- 
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355;  37  Am.  Dec.  56;  Speake  v.  White,  14 
Tex.  364;  Bank  of  Port  Gibson    v.  Baugh» 


§§  2460-246!^ 


Civil  Codb. 


[Div.m,PartIV, 


16  Miss.  290;  Dunlap  y.  Limes,  48  Iowa, 
777;  Bennett  v.  Biichnn,  (11  N.  Y.  22->; 
Hawn  V.  '7<5  Land  etc.  Co.,  74  Cal.  418. 

Promissory  notes.— One  partner  may 
bind  the  others  after  dissolution,  by  a  note, 
if  he  have  express  authority  to  do  so,  as 


from  the  other  partners  standing  by:  Bow- 
er y.  Douglass,  25  6a.  714;  see,  also,  Efltoa 
V.  Taylor,  10  Mass.  54;  generally,  one  part- 
ner cannot  bind  his  copartner,  after  disso- 
lution, by  a  negotiable  note  for  a  partner- 
ship debt:  Curry  t.  White,  51  Cal.  530. 


2460.  Who  may  not  act  in  liquidation. 

Sec.  2460.     If  the  liquidation  of  a  partnership  is  committed,  by  consent  of 

all  the  partners,  to  one  or  more  of  them,  the  others  have  no  right  to  act  therein; 

but  their  acts  are  valid  in  favor  of  persons  parting  with  value^  in  good  faith, 

upon  credit  thereof. 

Committing    the    liquidation    of    the      fipes  them  to  the  exclnsion  of  the  othen: 
partnereftiip  to  one  or  more  partners  does     Parsons  on  Partnership,  40S. 
not  enlarge  their  powers,  but  simply  con- 

2461.  Powers  of  partners  in  liquidation. 

Sec.  2461.  A  partner  authorized  to  act  in  liquidation  may  collect,  com- 
promise, or  release  any  debt  due  to  the  partnership,  pay  or  compromise  any 
claim  against  it,  and  dispose  of  the  partnership  property,  but  he  may  not,  with- 
out authority  in  writing  for  that  purpose,  dispose  of  real  property  of  the  part- 
nership except  for  the  payment  of  partnership  obligations.  [Commissioners* 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

in  favor  of  the  partnership:  Berson  v.  Ew- 
ing,  Si  Cal.  80.  That  a  sarviTing  partner 
cannot  convey  by  deed  the  title  of  a  de- 
ceased partners  interests  in  lands  b^ong- 
ing  to  partnership,  see  McNeil  v.  Rrst  Con- 
gregational Soc,  66  Cal.  105.  The  words 
"debt"  and  **claim"  are  ased,  in  this  8e<y 
tion,  synonymously:  Berson  v.  Ewing,  81 
Cal.  89.  See,  also.  Code  Civ.  Pioc,  see. 
1585,  and  notes. 


A  liquidatini^  partner  after  the  disso- 
lution of  the  partnership  beconies  its  sole 
agent  for  winding  up  its  affairs;  but  no 
new  authority  is  given  him:  Gilmore  v. 
Ham,  142  N.  Y.  1;  40  Am.  St.  R«»p.  554. 
See  note  on  the  rights  and  liabilities  of 
partners  after  dissolution,  40  Am.  St.  Rep. 
561-576. 

A  surviving  partner  has  power  to 
prosecute  a  claim  for  unliquidated  damages 


2462.  What  partner  may  do  in  liquidation. 

Sec.  2463.  A  partner  authorized  to  act  in  liquidation  may  indorse,  in  the 
name  of  the  firm,  promissory  notes,  or  other  obligations  held  by  the  partnership, 
for  the  purpose  of  collecting  the  same,  but  he  cannot  create  any  new  obligation 
in  its  name,  or  revive  a  debt  against  the  firm,  by  an  acknowledgment,  when  an 
action  thereon  is  barred  under  the  provisions  of  the  Code  of  Civil  Procedure. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  252;  took  effect 
July  1,  1874.] 

Indorsement  of  notes.— It  was  held  in  Cannot  revive  a  debt  barred  by  statute 
the  following  cases  that  indorsement  after  of  limitations:  Sears  v.  Starbird,  78  CaL 
diHsolution  was  not  valid  without  authority 
from  the  other  partners:  Fellows  v.  Wy- 
man,  33  N.  H.  351;  Sanford  v.  Mickles,  4 
Johns.  224;  Humphries  v.  Chastiau.  5  Ga. 
106;  48  Am.  Dec.  247;  White  v.  Tudor,  2* 
Tex.  639;  76  Am.  Dec.  126;  Bogerau  v. 
Gueringer,  14  La.  Ann.  478.  The  code,  of 
course,  remedies  this. 

Declarations  to  revive  barred  debts.— 
The  English  doctrine  receives  such  declara- 
tions as  valid,  but  the  American  decisions 
on  this  point  are  conflicting.  Many  states, 
however,  have  expressly  overruled  the  Eng- 
lish rule,  and  adopted  that  stated  in  the 
text:     Story     on     Partnership,     sec.     324. 


Misconduct  of  authorised  partner.— 
Equity  interferes  by  means  of  injnoctioiis 
and  receivers,  and  prohibits  an  oversteppiof 
of  authority  or  fraudulent  breach  of  duty: 
Phillips  V.  Tpezevant,  67  N.  C.  370. 

And  it  will  divide  with  the  other  partners 
profits  made  after  dissolution,  thongb  in 
case  of  a  misapplication  of  the  partneiship 
funds  the  culpable  partner  would  hare  to 
answer  for  the  losses:  Ruckman  v.  Decker, 
23  N.  J.  Eq.  283;  Milner  v.  Noel,  43  Ind. 
324;  Eaton's  Appeal,  66  Pa.  St.  483;  Story 
on  Partnership,  sec.  829;  Lindley  on  Pu^' 
uership,  sec.  977. 
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Title  X,  Chap.  H.] 


General  Partnership. 


§§  2466, 2467 


The  vents  and  profits  of  proi>ert7  accroing  on  ap];>eal  to  the  supreme  conrt  are  divided 
intermediately  between  the  decree  of  disso-  as  they  would  have  been  prior  to  the  decree 
lation  in  the  lower  court  and  the  decision     of  dissolution:  Clark  v.  Jones,  50  Cal.  426. 


ARTICLE  Vn. 

OF  THE  USB  OF   FICTITIOUS  NAMES. 

See.  2466.  Fictitious  name. 

Sec.  2467.  Foreign  partnership. 

Sec  2468.  Certificate  of  partnership  to  be  filed. 

Sec.  2469.  New  certificate  on  change  of  partner. 

Sec  2470.  Register  of  firms  to  be  kept  by   county  clerk. 

Sec  2471.  Certified  copies  of  register  and  proof  of  publication  to  be  evidence. 

8466.  ELotitiom  name. 

Sec.  2466.  Except  as  otherwise  provided  in  the  next  section,  every  partner- 
ship transacting  business  in  this  state  under  a  fictitious  name,  or  a  designation 
not  showing  the  names  of  the  persons  interested  as  partners  in  such  business,* 
must  file  with  the  clerk  of  the  county  in  which  its  principal  place  of  business  is 
situated  a  certificate  stating  the  names  in  full  of  all  the  members  of  such  part- 
nership and  their  places  of  residence,  and  publish  the  same  once  a  week  for 
four  successive  weeks,  in  a  newspaper  published  in  the  county,  if  there  be  one, 
and  if  there  be  none  in  such  county,  then  in  a  newspaper  published  in  an  ad- 
joining county.  [Amendment,  approved  March  30,  1874;  Amendments  1873- 
74,  253;  took  effect  July  1,  1874.] 


FictitiouB  partnership  name.— The  code 
commissionen  say  that  this  article  is  based 
on  3  New  York  Keyised  Statutes,  fifth  edi- 
tion, 978,  modified  to  express  more  clearly 
the  apparent  intention  of  that  statute.  Hie 
proTision  of  the  New  York  law  is:  "No  per- 
son shall  hereafter  transact  business  in  the 
name  of  a  partner  not  interested  in  his  firm, 
and  where  the  designation  'and  company' 
or  *A  Co.'  is  used,  it  shall  represent  an  act- 
ual partner  or  partners."  Violations  of  this 
act  were  made  misdemeanors.  This  stat- 
ute is  designed  to  prevent  the  obtaining  of 
a  false  credit,  and,  being  highly  penal,  will 
not  be  extended  by  implication  or  construc- 
tion to  cases  not  within  the  terms  of  the 
act,  fairly  interpreted:  Ryan  t.  Hardy,  26 
Hun,  176;  Zimmerman  ▼.  Erhard,  83  N.  Y. 
74;  38  Am.  Rep.  396.  Nor  is  this  act  any 
defense  to  an  action  by  a  man  doing  busi- 
ness under  a  firm  name  brought  against  a 
common  carrier  to  recover  damages:  Wood 
V.  Erie  R.  R.  Co.,  72  N.  Y.  196;  28  Am. 
Rep.  125;  9  Hun,  648. 

In  the  absence  of  statute,  trading  under 


an  assumed  name  is  not  illegal:  Ldndley  on 
Partnership,  181;  Parsons  on  Partnership, 
266. 

A  firm  name  composed  of  the  surnames 
of  all  the  partners  is  not  a  fictitious  name: 
Carlock  v.  Cagnacci,  88  Cal.  600;  McLean 
V.  Crow,  88  Cal.  644;  as  to  the  object  of 
this  section  and  in  regard  to  publication  re- 
quired, see  Meads  v.  Lasar,  92  Cal.  221. 

Assigning  partnership  claim.— A  part- 
nership doing  business  under  a  fictitious 
name,  without  heaving  complied  with  the 
terms  of  this  section,  may  nevertheless  as- 
sign a  claim,  and  the  assignee  may  sue  there- 
on. In  Cheney  v.  Newberry,  67  Cal.  126, 
126,  where  such  an  assignee  brought  suit, 
the  defendant  contended  that  it  was  with- 
in the  inhibition  of  these  provisions  of 
the  Civil  Code,  and  the  supreme  court  re- 
plied: "There  is  nothing  in  the  point."  See, 
also.  Wing  Ho  v.  Baldwin,  70  Cal.  194;  and 
the  fact  that  the  assignee  is  a  member  of 
the  firm  is  immaterial:  Gray  y.  Wells,  118 
Cal.  11,  18. 


2467.  Foreign  partnerships. 

Sec.  2467.  A  commercial  or  banking  partnership,  established  and  trans- 
acting business  in  a  place  without  the  United  States^  may,  without  filing  the 
certificate,  or  making  the  publication  prescribed  in  the  last  section,  use  in  this 
state  the  partnership  name  used  by  it  there,  although  it  be  fictitious,  or  does 
not  show  the  names  of  the  persons  interested  as  partners  in  such  business. 
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§§  2468,  2469  Civil  Code.  [Div.  Ill,  Part  IV, 

[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  253;  took  effect 
July  1,  1874.] 
See  Sweeney  v.  Stanford,  67  Cal.  685. 

2468.  Certificate  of  partnership  to  be  filed. 

Sec.  2468.  The  certificate  filed  with  the  clerk,  as  provided  in  section  twenty- 
four  hundred  and  sixty-six,  must  be  signed  by  the  partners,  and  acknowledged 
before  some  officer  authorized  to  take  the  acknowledgment  of  conveyances  of  real 
property.  Where  the  partnership  is  hereafter  formed,  the  certificate  must  be 
filed,  and  the  publication  designated  in  that  section  must  be  mado  within  one 
month  after  the  formation  of  the  partnership,  or  within  one  month  from  the 
time  designated  in  the  agreement  of  its  members  for  the  commencement  of 
the  partnership.  Where  the  partnership  has  been  heretofore  formed,  the  certifi- 
cate must  be  filed,  and  the  publication  made  within  six  months  after  the 
passage  of  this  amendment.  Persons  doing  business  as  partners  contrary  to 
the  provisions  of  this  article  shall  not  maintain  aily  action  upon  or  on  account 
of  any  contracts  made  or  transactions  had  in  their  partnership  name,  in  any 
court  of  this  state,  until  they  have  first  filed  the  certificate  and  made  the  publi- 
cation  herein  required,  nor  can  any  such  action  be  maintained  by  any  assignee 
or  successor  in  interest  of  such  partnership,  unless  its  transfer  or  assignment 
was  by  operation  of  law,  and  not  the  act  of  the  partnership.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

The  commisBioners  say  that  the  "last  section  2468  of  the  Civil  Code;  but  any  form 

clause  coutains  the  amendment  suggested,  is  sufAcient  which  indicates  that  the  part- 

and  avoids  assignments  made  by  partners  ners  have  acknowledged,  before  the  proper 

for  the  purpose  of  avoiding  the  effect  of  officer,  the  instrument  to  be  theirs:  Fabian 

the  section.    The  policy  of  the  original  sec-  v.  Callahan,  56    Cal.  159.    Names    of  the 

tion  is,  in  our  judgment,  more  than  doubt-  partners  ought  to  be  in  full:  Byers  v.  Bou^ 

ful,  and  having  been  expressed  by  the  leg-  ret,  64  Cal.  73. 

islature  it  should    be  made    effective,  and  '  Attorney  in  fact  may  sign  and  acknowl- 

partnerswho  have  not  complied  with  the  law  edge  certificate  in  certain   cases:  Goldtree 

should  not  be  permitted  to  avoid  the  conse-  v.  Swinford,  74  Cal.  580. 

qnence  merely  by  executing,  for  purposes  Alleg^ation  by  plaintiffs  that  they  sue 

of  suit,  an  assignment  of  causes  of  action  in  their  individual  capacities.— When  the 

arising  in  their  favor."  plaintiffs  aver  in  their  complaint  that  they 

The  certificate  must  be  filed  before  ac-  are  partners,  and  on  the  trial  a  partnership 

tion  commenced.— The    commencement    of  contract  is  proved,  it  is  not  a  good  answ<?r 

an  action  is  a  part  of  the  maintaining  of  it,  to  the  objection  that  plaintiffs  have  not  com- 

and  this  section  must  be  complied  with  be-  plied  with  the    provisions  of  section   2401) 

fore  action  is  commenced.    It  is  not  sufficient  above,  to  claim  that  the  action  was  bronght 

to  iile  and  publish  the  certificate  after  filing  by  them  in  their  individual  capacities,  and 

the  complaint  but  before  the  trial:  Byers  v.  that  the  allegation  of  partnership  was  pnre 

Bourret,  64  Cal.  73.  surplusage:  McCord  v.  Scale,  56  Cal.  2(52. 

The  effect    of  failure    to   file    certificate  Objection  to  action  on  ground  of  failure  to 

is  merely  to  abate  action:  Sweeney  v.  Stan-  comply  with  this  section   should  be  taken 

ford,  07  Cal.  635.    That  it  does  not  apply  by  answer:    Garlock  v.  Cagnacd,  88  Cal. 

to   petition    in   involuntary   insolvency,    see  UOO.    And  cannot    be  raised  for  first  time 

Matter    of   Dennery,  89   Oal.    101.    in  or   to  on  appeal:  Cook  v.  Fowler,  101  Cal.  89. 

other    than    partnership    business:    Lee    v.  Torts.— The  above  section  does  not  applf 

Orr,  70  Cal.  398.  to  actions  for  torts:  Ralph  v.  Lockwood,  61 

Form  of  acknowledgment.— No  particu-  Cal.  155. 
lar  form  of  acknowledgment  is  required  by 

2469.  New  certificate  on  change  of  partners. 

Sec.  2469.  On  every  change  in  the  members  of  a  partnership  transacting 
business  in  this  state  under  a  fictitious  name,  or  a  designation  which  does  not 
sliow  the  names  of  the  persons  interested  as  partners  in  its  business^  except  in 
tlie  cases  mentioned  in  section  twenty-four  hundred  and  sixty-seven,  a  new 
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Title  X,  Chap.  III.]  Special  Partnership.  §§  2470-2477 

■tjertificate  must  be  filed  with  the  county  clerk,  and  a  new  publication  made,  as 
required  by  this  article  on  the  formation  of  such  partnership.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  254;  took  effect  July  1,  1874.] 

2470.  Begrister  of  firms  to  be  kepf  by  county  clerk. 

Sec.  2470.    Every  county  clerk  must  keep  a  register  of  the  names  of  firms 
-and  persons  mentioned  in  the  certificates  filed  with  him,  pursuant  to  this  ar- 
ticle, entering  in  alphabetical  order  the  name  of  every  such  partnership,  and  of 
each  partner  therein.     [Amendment,  approved  March  30,  1874;  Amendments 
1873-74,  254;  took  effect  July  1,  1874.] 

2471.  Certified  copies  of  register  and  proof  of  publication  to  be  evidence. 
Sec.  2471.     Copies  of  the  entries  of  a  county  clerk,  as  herein  directed,  when 

<;ertified  by  him,  and  affidavits  of  publication,  as  herein  directed,  made  by  the 
printer,  publisher,  or  chief  clerk  of  a  newspaper,  are  presumptive  evidence  of 
the  facts  therein  stated. 

CHAPTER  III. 

SPECIAL    PARTNERSHIP. 

Article  I.  Formation  of  Partnership 2477 

II.  Powers,  Rights,  and  Duties  of  the  Partners 2489 

HI.  Liability  of  Partners 2500 

IV.  Alteration  and  Dissolution  of  the  Partnership 2507 

ARTICLE  I. 

FORMATION  OP  PARTNERSHIP. 

8ec.  2477.  Formation  of  special  partnership. 

Sec.  2478.  Of  what  to  consist. 

Sec.  2479.  Certified  statement. 

Sec.  2480.  Acknowledged  and  recorded — ^Fals€  statement. 

Sec.  2481.  AfBdayit  as  to  sums  contributed. 

Sec.  2482.  No  partnership  until  compliance. 

Sec.  24S3.  Certificate  to  be  published. 

Sec.  2484.  Affldavit  of  publication  filed. 

Sec.  2485.  Renewal  of  special  partnership. 

'2477.  Formation  of  special  partnership. 

Sec.  2477.    A  special  partnership  may  be  formed  by  two  or  more  persons,  in 

"the  manner  and  with  the  effect  prescribed  in  this  chapter^  for  the  transaction  of 

any  business  except  banking  or  insurance. 

Special  partnership:  "Stats.  1870,  p.  it  has  long  been  known  and  found  to  be 
128,  sec.  1.  *The  purpose  of  the  law  in  per-  useful  and  safe*:  Parsons  on  Partnership, 
mittlng  such  a  partnership,'  says  Mr.  Par-  &45.  More  than  forty  years  ago  it  was  per- 
sons, *i8  obvious.  It  is  to  encourage  and  mitted  in  New  York  by  a  statute  copied 
facilitate  trade  and  commerce,  and  induce  substantially  from  the  French  code  of  corn- 
capitalists  to  embark  their  capital  therein,  merce.  This  being,*  says  Chancellor  Kent 
or  a  certain  part  of  their  capital,  by  re-  (3  Kent's  Commentaries,  36),  *the  first  in- 
lievlng  them  from  the  peril  hanging  over  all  stance  in  the  history  of  the  legislation  of 
'partnerships  by  the  common-lnw  merchant  that  state  in  which  the  statute  law  of  any 
-x)f  losing  not  only  all  thoy  have  in  trade,  other  country  than  Great  Britain  has  been 
but  all  beside.    On  the  continent  of  Europe  closely  imitated  and  adopted'  ":  Commission- 

627 


§§  2478-2481  Civil  Code.  [Div.  HI,  Part  IV, 

en*  note.    The  example  of  New  York  has  sippi,  Alabama,  Florida,  Louisiana,  Dlinois. 

been    followed    in    Maine,    Massachusetts,  Virginia,  Kentucky,    Delaware;  Teiinessra, 

Rhode    Island,  Connecticut,  Vermont,  New  Ohio,  California,  and  perhaps  other  states. 

Jersey,    Pennsylvania,    Maryland,    Indiana,  Fraud  in  partnership  matters  a  misde- 

Michigan,  South  Carolina,  Georgia,  Missis-  meanor:  Pen.  Code,  sec.  358. 

2478.  Of  what  to  consist. 

Sec.  2478.  A  special  partnership  may  consist  of  one  or  more  persons  called 
general  partners^  and  one  or  more  persons  called  special  partners. 

2479.  Certified  gtatement. 

Sec.  2479.  Persons  desirous  of  forming  a  special  partnership  must  seTerally 
sign  a  certificate^  stating: 

1.  The  name  under  which  the  partnership  is  to  he  conducted; 

2.  The  general  nature  of  the  business  intended  to  be  transacted; 

3.  The  names  of  all  the  partners  and  their  residences^  specifying  which  are 
general  and  which  are  special  partners; 

4.  The  amount  of  capital  which  each  special  partner  has  contributed  to  the 
common  stock; 

5.  The  periods  at  which  such  partnership  will  begin  and  end. 

"It  would  seem  that  the  principles  goT-  ly,  complied    with:    Halrland  ▼.  Chase,  80 

erning  the  formation  of  corporations  would,  Barb.  283;  HolUday  v.  Union  B.  &  P.  Co., 

to  a  great  extent,  apply,  by  analogy,  to  the  3  Colo.  342;  Vandike  t.  Bossbram,  07  Pa. 

formations    of    special    partnerships:    See  St.  830;  Henkel  ▼.  Heyman,  91  BL  96;  Van 

note  to  sec.  290":  Commissioners'  statement.  Ingen  t.  Whitman,  02  N.  Y.  513;  Durant  ▼. 

The  statutes  on  the  subject  must  be  strict-  Abendroth,  09  N.  T.  148;  25  Am.  Rep.  15& 
ly,  or  as  some  of  the  cases  say,  substantial- 

2480.  Aoknowledged  and  recorded — ^False  statement. 

Sec.  2480.    Certificates  under  the  last  section  must  be  acknowledged  by  all 

the  partners,  before  some  offioer  authorized  to  take  acknowledgment  of  deeds, 

one  to  be  filed  in  the  clerk^s  office,  and  the  other  recorded  in  the  office  of  the 

recorder  of  the  county  in  which  the  principal  place  of  business  of  the  partnership 

is  situated^  in  a  book  to  be  kept  for  that  purpose,  open  to  public  inspection;  and 

if  the  partnership  has  places  of  business  situated  in  different  counties,  a  copy 

of  the  certificate,  certified  by  the  recorder  in  whose  office  it  is  recorded,  must 

be  filed  in  the  clerk's  office,  and  recorded  in  like  manner  in  the  office  of  the 

recorder  in  every  such  county.    If  any  false  statement  is  made  in  any  sudi 

certificate,  all  the  persons  interested  in  the  partnership  are  liable,  as  generftl 

partners,  for  all  the  engagements  thereof. 

False     statements.— In    Massachusetts,  contains  •a  false  statement,  and  the  spedal 

New  York,   and   Pennsylvania,   where  the  partners  become  liable  as  general  partDers: 

statutes  with  respect  to  special  partnerships  In  re  Merrill,  12  Blatchf.  221;  Van  Ingen 

require  the  contribution  of  the  special  part-  t.   Whitman,   62   N.   Y.   613;    Hairland  v. 

ner  to  be  in  cash,  the  courts  have   held,  Chase,  39  Barb.  283;  Richardson  t.  Hogg,  38 

where  the  certificate  filed  stated  that  the  Pa.  St.  153;  Pierce  t.  Bryant,  5  Allen,  91; 

special  partner  contributed  a  certain  sum  Hag^erty  v.  Foster,  103  Mass.  17;  Darant 

in  cash,  but  he  in  fact  contributes  goods  in  y.  Abendroth,  60  N.  Y.  148;  25  Am.  Bep. 

part,  or  post-dated  checks,  or  United  States  158;  Magulre  ▼.  Lawrence.  13  Jones  &  S. 

bonds,  or  promissory  notes  such  certificate  235. 

2481.  AfSidavit  as  to  snms  contributed. 

See.  2481.  An  affidavit  of  each  of  the  partners  stating  that  the  sums  specified 
in  the  certificate  of  the  partnership  as  having  been  contributed  by  each  of 
the  special  partners  have  been  actually  and  in  good  faith  paid^  in  the  lawful 
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money  of  the  United  States^  must  be  filed  in  the  same  office  with  the  original 
certificate. 


See  note  eec.  2480,  ante. 

Words  of  the  statute.— The  affidayit  need 
not  follow  the  exact  words  of  the  statute 
if  it  clearly  establishes  the  facts  reqaired 
by  the  statute:  Johnson  T,McDouald,  2  Abb. 
Pr.  200. 

Amount  recoverable  in  equity.— When 
the  special  partuer  does  not  pay  in  the 
amonnt  named  iu  the  certificate,  and  the 
firm,  haTing  become  insolyeut,  assigns  the 
property  thereof  for  the  benefit  of  the  credit- 


ors, he  may,  upon  a  complaint  in  equity  filed 
by  the  trustee,  be  compelled  to  pay  in  the 
deficiency  of  his  capital,  to  be  used  in  the 
payment  of  the  partnership  debts:  Robinson 
y.  Mcintosh,  3  E.  D.  Smith,  221. 

Filing  the  certificate  and  affidavit 
twenty-eight  days  after  they  were  executed 
could  not  affect  the  yalidity  of  the  partner- 
ship as  to  those  who  dealt  with  it  after  the 
date  of  such  filing:  Leyy  y.  Lock,  47  How. 
Pr.  394. 


2482.  No  partnership  until  oomplianoe. 

Sec.  2482.  No  special  partnership  is  formed  until  the  provisions  of  the  last 
five  sections  are  complied  with. 

See  Parsons  on  Partnership,  557. 

2483.  Certificate  to  be  published. 

Sec.  2483.  The  certificate  mentioned  in  this  article^  or  a  statement  of  its 
substance^  must  be  published  in  a  newspaper  printed  in  the  county  where  the 
original  certificate  is  filed^  and  if  no  newspaper  is  there  printed,  then  in  a  news- 
paper in  the  state  nearest  thereto.  Such  publicati9n  mudt  be  made  once  a  week 
for  four  successive  weeks,  beginning  within  one  week  from  the  time  of  filing  the 
certificate.  In  case  such  publication  is  not  so  made,  the  partnership  must  be 
deemed  general. 


DiflPerence  in  dates.- Where  a  yariance 
between  the  certificate  and  published  notice, 
in  respect  to  the*  date  of  commencement  of 
the  partnership,  occurs,  in  the  absence  of 
fraud  or  injury  the  special  partners  are  not 
liable:  Madison  Bank  y.  Gould,  5  Hill,  302; 
and  see  Bowen  y.  Argall,  24  Wend.  490. 

Typographical  error.— Where,  in  compli- 


ance with  the  statute,  the  notice  was  pub- 
lished in  two  newspapers,  but  in  oae,  by 
mistake  of  the  printer,  the  sum  contributed 
by  the  special  partner  appeared  as  fiye  hun- 
dred thousand  dollars,  instead  of  two  hun- 
dred thousand  dollars,  which  latter  was  the 
true  sum,  all  were  held  liable  as  general 
partners:  Algar  y.  Smith,  8  Denio,  435. 


8484.  Affidavit  of  publication  filed. 

Sec.  2484.  An  affidavit  of  the  making  of  the  publication  mentioned  in  the 
preceding  section,  made  by  the  printer,  publisher,  or  chief  clerk  of  the  news- 
paper in  which  such  publication  is  made,  may  be  filed  with  the  county  recorder 
with  whom  the  original  certificate  was  filed,  and  ijs  presumptive  evidence  of  the 
facts  therein  stated. 

2486.  Benewal  of  special  partnership. 

Sec.  2485.  Every  renewal  or  continuance  of  a  special  partnership  must  be 
certified,  recorded,  verified,  and  published  in  the  same  manner  as  upon  its 
original  formation. 


If  such  certificate,  publication,  etc.,  are 
omitted,  the  partnership  will  become  a 
general  one:  Guillon  y.  Peterson,  7  Week. 
Not.  Cas.  266;  Andrews  y.  Schott,  10  Pa. 
St.  53;  Lachaise  y.  Marks,  4  E.  D.  Smith, 
620;  see,  also.  Beers  y.  Reynolds,  12  Barb. 
288;  11  N.  Y.  97;  La.  Chomette  y.  Thomas, 
5  Bob.  (La.)  172;  Gray  v.  Gibson,  6  Mich. 


300;  Jacquin  v.  Buissou,  11  How.  Pr.  886; 
compare  with  sec.  2507,  post. 

In  New  York  removal  of  place  of  busi- 
ness without  filing  new  certificate  in  clerk's 
office  of  the  county  to  which  it  has  been 
remoyed  renders  special  partnership  general: 
Biper  v.  Popenhausen,  43  N.  T.  68. 
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AETICLE  II. 

POWERS,    RIGHTS,   AND   DUTIES    OF   THE   PABTNEBS. 

Sec.  2489.  Who  to  do  busiDesB. 

Sec.  2400.  Special  partners  may  advise. 

Sec.  2401.  May  loan  money — ^lusolvkucy. 

Sec.  2402.  General  partners  may  sue  and  be  sued. 

Sec.  2403.  Withdrawal  of  capital. 

Sec.  2404.  Interest  and  profits. 

Sec.  2405.  Result  of  withdrawing  capital. 

Sec.  2406.  Preferential  transfer  void. 

2489.  Who  to  do  business. 

Sec.  2489.  Only  the  general  partners  have  authority  to  transact  the  husine?* 
of  a  special  partnership.  [Commissioners*  Amendment,  approved  March  16^ 
1901;  took  effect  July  1,  1901.] 

2490.  Special  partners  may  advise. 

Sec.  2490.  A  special  partner  may  at  all  times  investigate  the  partnership 
affairs^  and  <advise  his  partners,  or  their  agents,  as  to  their  management. 

■ 

2491.  Uay  loan  money — Insolvency. 

Sec.  2491.  A  special  partner  may  lend  money  to  the  partnership,  or  advance- 
money  for  it,  and  take  from  it  security  therefor,  and  as  to  such  loans  or  advances 
has  the  same  rights  as  any  other  creditor;  but  in  case  of  the  insolvency  of  the 
partnership,  all  other  claims  which  he  may  have  against  it  must  be  postponed 
until  all  other  creditors  are  satisfied. 


The  special  partner  being  a  general 
partner  in  another  firm,  if  the  limited 
partnership  becomes  insolvent  and  is  in- 
debted to  the  former  firm,  this  debt  is  to  be 
placed  upon  the  Rame  footing  with,  and  is 
not  to  be  postponed  to,  the  claims  of  other 


creditors  of  said  Umited  partnership  in  the 
distribution  of  its  assets:  Hayes  t.  Hejer» 
35  N.'  Y.  326;  but  the  special  partner's 
share  will  be  retained  to  satisfy  the  other 
debts  of  the  limited  partnership:  HcArthnr 
v.  Chase,  13  Gratt.  683. 


2492.  General  partners  may  sue  and  be. sued. 

Sec.  2492.  In  all  matters  relating  to  a  special  partnership,  its  general  partaers 
may  sue  and  be  sued  aloDe^  in  the  same  manner  as  if  there  were  no  special 
partners.  • 


Suits   against   special   partnerships.- - 

"But  if  the  special  partners  have  become 
general  partuers  by  some  noncompliance 
with  the  requirements  of  law,  they  may  be 
joined;  and  if  the  plaintiff  seeks  to  hold 
them  beyond  their  limited  liability,  he  must 
join  them:  Artisans*  Bank  v.  Treadwell,  31 
Barb.  560;  Schnlteu  v.  Lord,  4  E.  D.  Smith, 
20(3;  Battaille  v.  Battaille.  6  La.  Ann.  082; 


Parsons  on  Partnership,  653":  Commission- 
ers* note. 

This  limitation  extends  only  to  actions  re 
specting  the  business  of  the  partnership,  and 
does  not  include  actions  inter  sese,  or 
against  third  persons  brought  to  enforce 
individual  rights  growing  out  of  the  partue^ 
ship:  Spalding  v.  Black,  22  Kan.  55. 


2493.  Withdrawal  of  capital. 

Sec.  2493.     No  special  partner,  tinder  any  pretense,  may  withdraw  any  part  of 

the  capital  invested  by  him  in  the  partnership,  during  its  continuance. 

If   a    special   partner   withdraws   Ms     Marks,  15  Abb.  Pr.  454;  see,  also,  Beers  ▼. 
capital  in  part,  upon  the  subsequent  iusol-     Keynolds,  12  Barb.  288;  11  X.  Y.  97;  La- 
Tency  of  the  firm  he  is  liable  to  the  credit-     chaise  v.  Marks,  4  E.  D.  Smith,  610;  bat 
ors  for  such  amount  and  interest:  La  Chom-      see  sec.  2195,  post, 
ette  V.  Thomas,  1  La.  Ann.  120;  Bulkley  t. 
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2484.  Interest  and  profits. 

Sec.  2494.  A  special  partner  may  receive  such  lawful  interest  and  such  pro- 
portion of  profits  as  may  he  agreed  upon,  if  not  paid  out  of  the  capital  invested 
in  the  partnership  hy  him,  or  hy  some  other  special  partner,  and  is  not  hound 
to  refund  the  same  to  meet  suhsequent  losses. 

Dividends  paid  out  of  the  capital.— The  with  the  effect  ouly  to  require  him  to  re- 
receipt  by  the  special  partner,  of  diTidends,  store  id  case  the  capital  shaH  thereby  be  Un- 
as a  deyioe  to  withdraw  capital,  will  render  intentionally  reduced:  Lachaise  v.  Marks,  4 
him  liable  as  a  general  partner;  but  the  E.  D.  Smith,  610;  and  see  Robinson  y.  Mc- 
diTideuds  may  be  paid  to  him  in  good  faith,  lutosh,  3  E.  D.  Smith,  221. 

2495.  Besult  of  withdrawing  capital. 

Sec.  2495.     If  a  special  partner  withdraws  capital  from  the  firm,  contrary  to 
the  proYisions  of  this  article,  he  therehy  becomes  a  general  partner. 
See  sec.  2403'  and  note. 

2496.  Preferential  transfer  void. 

Sec.  2496.  Every  transfer  of  the  property  of  a  special  partnership,  or  of  a 
partner  therein,  made  after  or  in  contemplation  of  the  insolvency  of  such  part- 
nership or  partner,  with  intent  to  give  a  preference  to  any  creditor  of  such  part- 
nership or  partner  over  any  other  creditor  of  such  partnership,  is  void  against 
the  creditors  thereof;  and  every  judgment  confessed,  lien  created,  or  security 
given,  in  like  manner  and  with  the  like  intent,  is  in  like  manner  void. 

Obtaining  preference.^Until  an  order  is  feesiou,  and  he  may  thus  obtain  a  prefei^ 

made  for  the  appointment  of  a  recei^ier,  the  enoe:  Van  Alstyne  t.  Cook,  26  N.  Y.  480. 

property  of  an  insolvent  limited  partnership  Mortgage  made  to  give  preference  is  void: 

is  liable  to  the  execution  of  a  creditor  re-  George  v.  Grant,  20  Hun,  872. 
covering  judgment  otherwise  than  by  con- 


AETICLE  III. 

LIABILITY   OP  PARTNERS. 

Sec.  2600.  Liability  of  partners. 

Sec  2501.  Of  special  partners. 

Sec.  2502.  Liability  for  unintentional  act. 

Sec.  2508.  Who  may  question  existence  of  special  partnership. 

2500.  Liability  of  partners. 

Sec.  2600J  The  general  partners  in  a  special  partnership  are  liable  to  the 
same  extent  as  partners  in  a  general  partnership. 

2501.  Of  special  partners. 

See.  2501.  The  contribution  of  a  special  partner  to  the  capital  of  the  firm, 
and  the  increase  thereof,  is  liable  for  its  debts,  but  he  is  not  otherwise  liable 
therefor,  except  as  follows: 

1.  If  he  has  willfully  made  or  permitted  a  false  or  materially  defective  state- 
ment in  the  certificate  of  the  partnership,  the  affidavit  filed  therewith,  or  the 
published  announcement  thereof,  he  is  liable,  as  a  general  partner,  to  all  cred- 
itors of  the  firm; 

2.  If  he  has  willfully  interfered  with  the  business  of  the  firm,  except  as  per- 
mitted in  article  II  of  this  chapter,  he  is  liable  in  like  manner;  or, 

631 


§§  2502-2507 


Civil  Code. 


[Div.  m.  Part  IV, 


3.  If  he  has  willfully  joined  in  or  assented  to  an  act  contrary  to  any  of  Qie 
provisions  of  article  II  of  this  chapter,  he  is  liable  in  like  manner. 


Subd.  1.  False  certiflcate:  See  sees. 
2480,  ante,  uote,  and  2482,  ante,  note. 

Subda.  2,  3.  TTse  of  name.— If  the  spe- 
cial partner  represents  himself  as  a  general 
partner  or  even  allows  his  name  to  be  used 
in  contracting,  he  will  be  held  liable  as  a 
general  partner:  Barrows  ▼.  Downs,  8  R.  I. 
146;  Madison  Co.  Bank  y.  Yould,  5  Hill,  309; 
Jonaw  T.  Blanchard,  2  Rob.  (La.)  513. 

Special  partner's  liability  generally— 
Conflict  of  laws. — A  special  partner  in  a 
firm  in  Cuba,  who  has  complied  with  the 
laws  of  Spain  relating  to  special  partner- 
ships, is  exempt  from  liability,  as  a  general 
partner,  in  transactions  of  the  firm  in  Cuba 
with  citizens  of  the  state  of  New  York: 


King  V.  Sarrla.  14  N.  Y.  1«7;  69  N.  Y.  2*; 
25  Am.  Rep.  128;  and  Barrows  t.  Downs, 
9  R.  I.  146. 

Statute  ezoeptionaL— Special  partnen 
are  general  partners,  except  as  to  those 
points  wherein  their  liability  is  expresslj 
limited  by  the  statute:  Hayes  t.  Bement  3 
Sand.  397;  Lachaise  t.  Marks,  4  E.  D.  Smith, 
610;  Hogg  V.  Ellis.  8  How.  Pr.  473. 

liiabiUty  ab  initio.— A  special  partner 
buying  out  an  entire  firm  property  and  con- 
tinuing the  business  in  his  own  name  and  for 
his  own  benefit  renders  himself  liable  as  a 
general  partner  from  the  commencement  of 
the  partnership:  First  Nat.  Bank.  T.  Whit- 
ney, 4  Lans.  34. 


2602.  Liability  for  tmintentioiLal  act. 

Sec  2602.  When  a  special  partner  has  unintentionally  done  any  of  the  acts 
mentioned  in  the  last  section,  he  is  liable  as  a  general  partner^  to  any  creditor 
of  the  firm  who  has  been  actually  misled  thereby  to  his  prejudice. 

Bowen  t.  Argall,  ^  Wend.  501;  Madison  Bank  t.  Gould,  5  Hill,  309;  Smith  t.  Aigall, 
8  Denio,  435. 

2503.  Who  may  question  existence  of  special  partnership. 

Sec.  2503.  One  who,  upon  making  a  contract  with  a  partnership,  accepts 
from  or  gives  to  it  a  written  memorandum  of  the  contract,  stating  that  the 
partnership  is  special,  and  giving  the  names  of  the  special  partners,  cannot 
afterward  charge  the  persons  thus  named  as  general  partners  upon  that  con- 
tract, by  reason  of  an  error  or  defect  in  the  proceedings  for  the  creation  of  the 
special  partnership,  prior  to  the  acceptance  of  the  memorandum,  if  an  effort 
has  been  made  by  the  partners,  in  good  faith,  to  form  a  special  partnership  in 
the  manner  required  by  article  I  of  this  chapter. 

"Stats.    1870,     p.    125,    sec.    21.      This  cases  of  fraud,   etc.,   and   not  to  deprire 

provision  is  intended  to  put  special  partner-  the  creditor  of  the  benefit  of  any  irregolaii- 

sbips,  in  this  respect,  upon  the  same  footing  ty  kubfiiequent  to  his  contract":  Commissioih 

with  corporations.    The  language  of  the  sec-  ers'  note, 
tion  is  carefully  worded,  so  as  to  exclude 


ARTICLE  IV. 


ALTERATION   AND  DISSOLUTION. 


Sec.  2507.  When  special  partnership  becomes  general. 

Sec.  2508.  How  new  special  partners  may  be  admitted. 

Sec.  2509.  Dissolution  of  special  partnerships— Notice. 

Sec.  2510.  The  name  of  a  special  partner  not  nsed,  unless. 

2507.  When  special  partnership  becomes  general. 

Sec.  2507.  A  special  partnership  becomes  general,  if  within  ten  days  after 
any  partner  withdraws  from  it,  or  any  new  partner  is  received  into  it,  or  s 
change  is  made  in  the  nature  of  its  business  or  in  its  name,  a  certificate  of  such 
fact,  duly  verified  and  signed  by  one  or  more  of  the  partners,  is  not  filed  with 
the  county  clerk  and  recorder  with  whom  the  original  certificate  of  the  pa^tne^ 
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ship  was  filed,  and  notice  thereof  published  as  is  provided  in  article  I  of  this 
chapter  for  the  publication  of  the  certificate. 

"8tat&  1870,  p.  125.    This  entire  chapter  changed  in  language  and  divided  into  arti- 

was  adopted   in   18T0,   by  our   legislature,  cles":  Commissioners'  note. 

from  the  New  York  Civil  Code,  volume  II,  See  sec.  24^,  ante,  and  note, 
title  X»  pages  881-404,  and  has  only  been 

2506.  How  new  Bpecial  partners  may  be  admitted. 

Sec.  2508.  New  special  partners  may  be  admitted  into  a  special  partnership 
upon  a  certificate,  stating  the  names,  residences,  and  contributions  to  the  com- 
mon stock  of  each  of  such  partners,  signed  by  each  of  them,  and  by  the  general 
partners,  verified,  acknowledged,  or  proved,  according  to  the  provisions  of  ar- 
ticle I  of  this  chapter,  and  filed  with  the  county  clerk  and  recorder  with  whom 
the  original  certificate  of  the  partnership  was  filed. 

2S09.  Dissolution  of  special  partnership. 

Sec.  2509.  A  special  partnership  is  subject  to  dissolution  in  the  same  manner 
aa  a  general  partnership,  except  that  no  dissolution,  by  the  act  of  the  partners, 
is  complete  until  a  notice  thereof  has  been  filed  and  recorded  in  the  office  of  the 
county  clerk  and  recorder  with  whom  the  original  certificate  was  recorded,  and 
published  once  in  each  week,  for  four  successive  weeks,  in  a  newspaper  printed 
in  each  county  where  the  partnership  has  a  place  of  business. 

Disaolutlon  is  not  complete  until  the  Publication    on    the    same    day.— The 

completion  both  of  the  filing  and  recording  words-  of  the  statute  (New  York)  were,  to  be 

and  of  the  publication:  Fanshawe  v.  Lane,  "published   once   in    each   week,    for   four 

16  Abb.  Pr.  71.  weeks";  held,  the  day  of  the  week  which  is 

The  certificate  of  dissolution  must  comply  taken  for  the  first  publication  must  be  taken 

with  the  statute  or  such  partnership  will  for  each  of  the  subsequent  publications:  In 

continue:  In  re  Terry.  5  Biss.  110.  re  King,  5  Ben.  463;  7  Bank.  Reg.  279. 

Dissolution  of  general  partnership:  See 
sec.  2450  et  scq.,  ante. 

2610.  The  name  of  a  special  partner  not  used,  unless. 

Sec.  2510.  The  name  of  a  special  partner  must  not  be  used  in  the  firm  name 
of  partnership  unless  it  be  accompanied  with  the  word  ^^limited.^ 


» 


CHAPTER  IV. 

MINING  PARTNERSHIPS. 

8ec.  2511.  When  a  mining  partnership  exists. 

Sec.  2612.  Express  agreement  not  necessary  to  constitute. 

Sec.  2618.  Profits  and  losses,  how  shared. 

Sec  2514.  Lien  of  partners. 

Sec  2516.  Mine— Partnership  property* 

Sec.  2516.  Partnership  not  dissolved  by  sale  of  interest. 

Sec  2517.  Purchaser  takes^  subject  to  liens,  unless,  etc 

Sec.  2518.  Takes  with  notice  of  lien,  when. 

Sec  2619.  Contract  in  writing,  when  binding. 

Sec  2620.  Owners  of  majority  of  shares  govern. 

2511.  When  a  mining  partnership  exists. 

Sec.  2511.    A  mining  partnership  exists  when  two  or  more  persons  who  own 

or  acquire  a  mining  claim  for  the  purpose  of  working  it  and  extracting  the 

mineral  therefrom  actually  engage  in  working  the  same. 
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Civil  Code. 


[Div.ni,PartIV^ 


Mining  paxtner8liips.~The  ground  upon 
which  the  distinction  between  the  rights  and 
liabilities  of  mining  partners  and  those  of 
general  partners  rests  is  that  in  mining  part- 
nerships there  is  no  delectus  personae. 
Tlierefore,  there  is  no  dissolution  at  the  will 
of  one  of  the  partners:  Jones  v.  Clark,  42 
Cal.  181;  Decker  v.  Howell,  42  Cal.  63J;  sec. 
2516,  post;  water  ditch  companies:  McCon- 
nel  V.  Denver,  35  Cal.  389;  95  Am.  Dec.  107; 
Bradley  v.  Harkness,  26  Cal.  77. 

Law  of  mining  partnerships:  See  83 
Am.  Dec.  103-111,  note. 

Working  the  mine.— Being  actually  en- 
gaged in  working  the  mine  is  essential, 
otherwise  the  owners  of  the  mine  are  sim- 
ply tenants  in  common:  Dougherty  ▼.  Crea- 


ry,  30  tal.  200;  89  Am.  Dec  116;  Settem- 
hre  V.  Putnam^  30  Cal.  490;  Henderson  t. 
Allen,  23  Cal.  519;  and  see  Bradbury  t. 
Barnes,  19  Cal.  120;  l^illman  y.  Lacfaman^ 
23  Cal.  196;  83  Am.  Dec.  96;  Stuart  t. 
Adams,  89  Cal.  367. 

Where  one  is  paid  to  work  a  mine,  and 
is  also  promised  an  "interest"  in  the  eTent 
of  the  mines  paying,  he  does  not  become  a 
partner:  Berry  v.  Woodbum,  107  Cal.  504. 
And  where  one  holds  as  secority  for  debt 
the  deeds  to  mining  property,  but  is  not  ia 
possession  nor  interested  in  the  working  of 
mine  other  than  as  a  creditor,  he  is  not  a 
partner:  Chung  Kee  t.  Davidson,  102  CaL 
188. 


2612.  Express  agreement  not  necessary  to  constitute. 

Sec.  2512.  An  express  agreement  to  become  partners  or  to  share  the  profits- 
and  losses  of  mining  is  not  necessary  to  the  formation  or  existence  of  a  mining 
partnership.  The  relation  arises  from  the  ownership  of  shares  or  interest  in  the 
mine,  and  working  the  same  for  the  purpose  of  extracting  the  minerals  there- 
from. 


Contract  of  strict  partnership.— There 
is  nothing  in  the  nature  of  mining  which 
forbids  contracts  of  strict  partnership,  and 
when  it  appears  that  the  confidential  rela- 
tions of  ordinary  partnerships  are  estab- 
lished, and  that  the  firm  is  not  subject  to  the 
intrusion  of  other  partners  at  will,  the  rea- 
son of  the  rule  fails,  and  with  the  reason 
the  rule  itself:  Decker  v.  Howell,  42  Cal. 
6.36.    See,  also,  Qninn  t.  Quinn,  81  Gal.  14. 

No  partnership  articles.— In   this  case 


mining  partnerships  are  gOTerned  by  the^ 
law  of  ordinary  copartnerships,  except  so- 
far  as  the  general  usage  of  persons  engaged 
In  similar  pursuits,  or  the  established  prac- 
tice of  the  paticular  company,  has  estab- 
lished a  different  rule,  the  only  differenced 
generally  existing  being  such  as  flow  from 
the  fact  that  in  such  partnerships  there  is 
no  delectus  personae:  Jones  t.  Clark,  42  CaL 
481;  Taylor  v.  Castle.  42  CaL  369;  and  see 
Duryea  y.  Burt,  28  Cal.  569. 


2513.  Profits  and  losses,  how  shared. 

Sec.  2513.  A  member  of  a  mining  partnership  shares  in  the  profits  and 
losses  thereof  in  the  proportion  which  the  interest  or  share  he  owns  in  the  mine 
bears  to  the  whole  partnership  capital  or  whole  number  of  shares. 


Sharing  profits  and  losses  equally  tends 
to  prove  the  existence  of  an  ordinary  part- 
nership, as  distinguished  from  a  mining  part- 
nership: Decker  v.  Howelli  42  CaL  63G;  see 
Duryea  y.  Burt,  28  CaL  569.    But  that  this 


section  is  construed  to  relate  to  the  part- 
ners as  between  themselves,  and  that  each 
partner  is,  as  to  third  parties,  liable  for  the 
entire  debts  of  the  partnership,  see  Stuart 
Y.  Adams,  89  Cal.  967. 


2514.  Lien  of  partners. 

Sec.  2514.  Each  member  of  a  mining  partnership  has  a  lien  on  the  partner- 
ship  property  for  the  debts  due  the  creditors  thereof,  and  for  money  advanced 
by  him  for  its  use.  This  lien  exists,  notwithstanding  there  is  an  agreement 
among  the  partners  that  it  must  not. 


Corresponding  sections  as  to  general 
partners:  See  sees.  2405,  2412,  ante;  see, 
also,  sees.  2517,  2518,  post.  The  lien  does 
not  give  to  either  partner  a  right  to  posses- 
sion to  the  exclusion  of  other,  and  it  may 


exist  in  favor  of  one  partner,  althongh  psrt- 
nership  property  is  in  actual  possessioD  of 
the  other:  Morganstem  v.  Thrift,  Od  CaL 
577. 


2515.  Hine,  partnership  property. 

Sec.  2515.     The  mining  ground  owned  and  worked  by  partners  in  mining 
whether  purchased  with  partnership  funds  or  not,  is  partnership  property. 
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Title  X,  Chap.  IV.]  Mining  Partnerships.  §§  2516-2520 

Mines  brought  Into  the  concern  by  be  regarded  as  partnership  property,  when 
individual  members  a?  a  portion  of  the  not  acquired  by  the  partnership  or  with 
capital  stock  are  in  equity,  for  the  purpose  partnership  funds.  A  mere  agreelnent  ta 
of  a  settlement  of  the  partnership  afifairs,  work  a  mine  iu  the  future  upon  the  hap- 
to  be  treated  as  partnership  property:  Dur-  pening  of  a  contingency  does  not  make  it 
yea  v.  Burt,  28  Cal.  569.  It  is  only  th«  partnership  property:  Dorsey  v.  Newcomer^ 
ground  actually  worked  that  can  generally  121  Cal.  213. 

2516.  Partneiship  not  dissolved  by  sale  of  interest. 

See.  2516.  One  of  the  partners  in  a  mining  partnership  may  convey  hia 
interest  in  the  min6  and  business  without  dissolving  the  partnership.  The 
purchaser,  from  the  date  of  his  purchase,  becomes  a  member  of  the  partner- 
ship. 

See  principle  in  the  above  section  declared  Termination  of  partnership  generally:: 

in  Skillman  v.  Lachman,  23  Cal.  198;  83  Am.  See  sec.  2449  et  seq.    Section  2543,   as  ta 

Dec.  90;  Duryea  v.  Burt,  28  CaL  569;  Rich  notice   of   termination,    applies   to    mining 

T.  DayiSk  6  Gal.  163.  partnerships:  Dellapiazza  y.  Foley,  112  CaU 

Sale  of  partnership  Interest  does  not  380. 

dissolve  mining  partnership:  Taylor  t.  Cas-  No  dissolution  results  from  the  death 

tie,  42  Cal.  369;  Duryea  v.  Burt,  28  Cal.  5€9;  of  a  partner:  Jones  v.  Clark.  42  Cal.  181; 

Skillman  y.  Lachman,  23  Cal.  198;  83  Am.  see  note,  sec.  2511,  ante. 
Dec.  96. 

2517.  Parchaser  takes  subject  to  liens,  unless,  etc. 

Sec.  2517.  A  purchaser  of  an  interest  in  the  mining  ground  of  a  mining 
partnership  takes  it  subject  to  the  liens  existing  in  favor  of  the  partners  for 
debts  due  all  creditors  thereof,  or  advances  made  for  the  benefit  of  the  partner- 
chip,  xinless  he  purchased  in  good  f&ith,  for  a  valuable  consideration,  without 
notice  of  such  lien. 

2518.  Takes  with  notice  of  lien,  when. 

Sec.  2518.    A  purchaser  of  the  interest  of  a  partner  in  a  mine  when  the 
partnership  is  engaged  in  working  it  takes  with  notice  of  all  liens  resulting 
from  the  relation  of  the  partners  to  each  other  and  to  the  creditors  of  the 
partnership. 
New  partners  liable  for  old  debts:  Jones  t.  Clark,  42  Cal.  181. 

2519.  Contract  in  writing,  when  binding. 

Sec.  2619.  No  member  of  a  mining  partnership  or  other  agent  or  manager 
thereof  can,  by  a  contract  in  writing,  bind  the  partnership,  except  by  express 
authority  derived  from  the  members  thereof. 

Strict  partnership.— When    partners    in  tracts  as  are  nsnal  and  necessary  in  the 

the  mining  business  enter  into  an  agreement  ordinary   prosecution   of   the   work,    unless 

of  strict  or  ordinary  partnership,  one  may  specially  authorized:  Jones  v.  Clark,  42  Cal. 

bind  the  other  by  a  promissory  note:  Decker  181;  and  see  Taylor  v.  Castle,  42  Cal,  369; 

v.  Howell,  42  Cal.  686.  Skillman  v.  Lachman,  23  Cal.  198;  83  Am. 

Managing  superintendent  cannot  bind  Dec.  96. 
a  mining  partnership,  except  upon  such  con- 

2620.  Owners  of  majority  of  shares  govern. 

Sec.  2520.  The  decision  of  the  members  owning  a  majority  of  the  shares  or 
interests  in  a  mining  partnership  binds  it  in  the  conduct  of  its  business. 

Majority  of  members  in  general  partnerships:  Sec.  2428,  ante,  and  note. 
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§2627  Civil  Code.  [Div.  Ill,  Part  IV, 

TITLE   XI. 

INSURANCE. 

Chapter  I.    Insurance  in  General  2527 

II.    Marine  Insurance    2655 

III.  Fire  Insurance  2752 

IV.  Life  and  Health  Insurance  2762 

CHAPTER  I. 

INSUBANCB  IN  GBNBBAL. 

Article  I.    Definition  of  Insurance  2527 

IL    What  may  be  Insured 2531 

III.    Parties 2538 

rV.    Insurable  Interest  2546 

y.    Concealment  and  Bepreeentation  2561 

VI.    The  Policy   2586 

Vn.    Warranties 2603 

VIII.    Premiums 2616 

IX.    toss 2626 

X.    Notice  of  Loss  2633 

XI.    Double  Insurance 2641 

XII.    Beinsurance 2646 

ARTICLE  L 

DBFINITION  OF   INSURANCE. 

2527.  Xnsurance,  what. 

Sec.  2527.  Insurance  is  a  contract  whereby  one  undertakes  to  indemnify 
another  against  loss,  damage^  or  liability,  arising  from  an  unknown  or  contin- 
gent event. 

Insurance  defined.— The  above  definition,  Soorces  and  origin  of  Insurance:  See  1 

embracing  all  the  classes  of  insurance  men-  Joyce  on  Insurance,  sees.  1-13. 

tioned,  plainly  makes  insurance  on  life,  as  Subrogation  of  Insurer:  See  44  Am.  St 

well  as  other  kinds  of  insurance,  a  contract  I^^-  731-789,  note, 

of  indemnity.    In  harmony  with  this  view,  ^^5^^®?  commlMloner,  office  and  duty 

see  Ruse  v.  Mutual  Ben.  Ins.  Co..  23  N.  Y.      ^^l^^T  ^**  ^'°^  et  seq. 

Kia  Bestmction  of  Insured  property:  Pen. 

Code.  sec.  548. 
Insurance  defined:  See  Dorer  etc.  Co.  v.         Interpretation  of  contract:  See  sec.  2588 
American  Fire  Ins.  Co.,  1  Marv.  32;  65  Am.      i^  note. 

St.  Rep.  264;  Beechley  y.  Mulville,  102  Iowa,         Insurance  corporations:  See  lec  414  et 
602;  63  Am.  St.  Rep.  479.  seq. 
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AETICLE  11. 

WHAT  MAY   BB   INSURED. 

Sec.  2531.  What  eveiits  may  be  insured  against. 

Sec.  2532.  Inenranee  of  lottery  or  lottery  prize  unauthorized. 

Sec.  2533.  Ueual  kinds  of  insurance. 

Sec.  2684.  All  subject  to  this  chapter. 

2531.  What  events  may  be  iniared  at^ainit. 

Sec.  2631.  Any  contingent  or  unknown  event,  whether  past  or  future,  which 
may  damnify  a  person  having  an  insurable  interest,  or  create  a  liability  against 
him,  may  be  insured  against,  subject  to  the  provisions  of  this  chapter. 

Insurable  interest:  See  sec.  2546  et  seq.,  St.  Rep.  440;  Fidelity  etc.  Co.  t.  EickhofE, 

post.  63  Minn.  170;  56  Am.  St.  Rep.  464;  Lanca- 

What  may  be  insured  ag^nst.— Insur-  shire  Ins.  Go.  v.  Callahan,  68  Minn.  277; 

ance  against  past  losses:  See  Hooper  v.  Rob-  64  Am.  St.  Rep.  476.    Insurance  against  in- 

inson,  108  U.  S.  537;  Security  etc.  Co.  ▼.  solvency   of  debtors:  See  Claflin  ▼.  United 

Kentucky  etc.  Co.,  7  Bush,  81;  3  Am.  Rep.  States  etc.  Co.,  165  Mass.  501;  52  Am.  St. 

SI.    Guaranty  of  a  fixed  reyenue  from  farm-  Rep.  528;  Shakman  v.  United  States  etc. 

ing    land:  See  State  y.  Hogan,  8  N.  Dak.  Co.,  92  Wis.  366;  53  Am.  St.  Rep.  920.    Con- 

801;  73  Am.  St.  Rep.  759.    Insurance  against  tract  to  indemnify  from  legal  liabilities:  See 

acts  of  employees:  See  Fidelity  etc.  Co.  v.  American  etc.  Co.  y.  Fordyce,  62  Ark.  562; 

Gate  City  Nat  Bank,  97  Ga.  634;  54  Am.  54  Am.  St.  Rep.  305. 

2582.  Insurance  of  lottery  or  lottery  prize  unauthorized. 

Sec.  2632.  The  preceding  section  does  not  authorize  an  insurance  for  or 
against  the  drawing  of  any  lottery,  or  for  or  against  any  chance  or  ticket  in  a 
lottery  drawing  a  prize. 

Lotteries  prohibited:  Pen.  Code,  sec.  324  et  seq. 

2633.  XTsual  kinds  of  insurance. 

Sec.  2633.    The  most  usual  kinds  of  insurance  are: 

1.  Marine  insurance; 

2.  Fire  insurance; 

3.  Life  insurance; 

4.  Health  insurance;  and^ 

6.  Accident  insurance. 

Karlne  inauranoe:  See  post,  sec.  2655  et     erned  by  this  chapter,  as  also  insurance  of 

seq.  the  lives  of  animals,  companies  being  au- 

Fire  insuranoe:  See    post,  sec.  2752    et      thorized  to  be  formed  therefor  by  section 

286,    subdivision    2,   ante":    Commissioners' 


Iiife   and   healtli  Insurance:  See   post,  note.    See,  generally,  as  to  accident  insur- 

aec.  2762  et  seq.  ance,  Richards  v.  Travelers'  Ins.  Co.,  89  Cal. 

"See  title  II.  part  IV,  division  I,  of  this  170;  23  Am.  St.  Rep.  455;  Fischer  v.  Trav- 

code,  ante.    Health  and  accident  insurance  elers'  Ins.  Co.,  77  Cal.  246;  Bean  v.  Trav- 

are    authorized    by  the  law,  and  are  gov-  elers'  Ins.  Co..  94  Cal.  581. 

2534.  All  subject  to  this  chapter. 

Sec.  2534.    All  kinds  of  insurance  are  subject  to  the  proYisions  of  this  chap- 
ter. 

"And  are  also  subject  to  the  provisions  of     'insurance  commisidoner'":    Commissioners' 
article  XVI,  chapter  III,  part  III,  *of  the     note, 
government  of  the  state/  'Political  Code,' 
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[DiY.m,PartlV, 


ABTICLE  III. 


PARTIES  TO   THE   CONTRACT. 

Sec.  2538.  Designation  of  parties. 

Sec.  2539.  Who  may  insure. 

Sec.  2540.  Who  may  be  insured. 

Sec.  2541.  Afisis^nment    to    mortgagee    of  thing  insured. 

Sec.  2542.  New   contract  between   insurer  and  assignee. 

S638.  Designation  of  parties. 

Sec.  2538.  The  person  who  undertakes  to  indemnify  another  by  a  contract 
*of  insurance  is  called  the  insurer,  and  the  person  indemnified  is  called  the 
insured. 


Designation  of  parties.— The  code  com> 
missioners  give  the  foUowing  reason  for 
their  choice  of  "insurer"  as  distinguished 
from  "underwriter*':  "As  underwriting  is 
not  practiced  in  this  state,  the  term  'under- 
writer' is  not  used  in  this  code."  The  dis- 
tinction which  some  writers  and  courts  seek 
to  make  between  assured  and  insurer^  the 
-one  whose  life  forms  the  risk,  the  other  for 
whose  benefit  is  the  contract,  is  not  ob- 
served in  the  code.  In  their  note  to  section 
2510,  the  code  commissioners  say  that  "as- 
surer" and  "insurer,"  "assured"  and  "in- 
sured," are  used  indifferently  by  text-writ- 
•ers. 

&L8Urance  agents.— Their  powers  limited 
by  the  policy:  Shuggart  v.  Lycoming  Fire 
Ins.  Co.,  55  Cal.  408.  See  Norddeutschen 
Feuer  Versicherungs  Gesellschaft  v.  Ber- 
theau,  79  Cal.  495.  An  agent,  who  by  his 
■conduct,  has  forfeited  his  claim  to  commis- 
sions can  assign  no  greater  right  in  the  com- 
missions   than    he   has:  Burleson  v.  North- 


western Mut.  Ins.  Co.,  86  Cal.  342.  V?here 
an  agent  who  has  no  anUu^rity  to  accept 
payment  of  premium  in  anything  but  cash 
accepts  the  notes  of  the  insured:  See  Grif- 
fith V.  New  York  Life  Ins.  Co.,  101  CaL 
027;  40  Am.  St.  Rep.  96.  Where  the  local 
agent  of  a  fire  insurance  company  has  no 
actual  or  ostensible  authority  to  contract 
for  the  renewal  of  a  policy,  a  proposal 
made  to  such  agent  for  renewal  is,  until 
communicated  to  and  accepted  by  the  in- 
surance company,  nothing  more  than  a  mere 
offer  to  renew  the  policy:  Stewart  v.  He!- 
retia  Swiss  Fire  Ins.  Co.,  102  Cal.  2ia  See, 
further,  as  to  insurance  agents,  O'Brien  t. 
New  Zealand  Ins.  Co.,  108  Cal.  227;  Meyer 
y.  Great  Western  Ins.  Co.,  104  Cal.  381. 

Insurance  agent's  knowledge,  when  at- 
tributable to  principal:  See  82  Am.  Dec. 
722,  723,  note.  Powers  of  agent,  presomp- 
tions  respecting:  See  7  Am.  Rep.  128,  1^, 
note. 


:2539.  Who  may  insure. 

Sec.  2539.  Anyone  capable  of  making  a  contract  may  be  an  insnTer^  subject 
to  the  restrictions  imposed  by  special  statutes  upon  foreign  corporations,  non- 
residents, and  others. 

"The  restrictions  alluded  to  are  found  and  this  code,  ante,  under  the  titles  'Corpo- 
in  the  references  made  in  the  notes  to  sec-  rations'  and  'Insurance  Commissioner''': 
tions  2533  and  2534  in  the  Political  Code,      Commissioners'  note. 

12540.  Who  may  be  insured. 

Sec.  2540.    Anyone  except  a  public  enemy  may  be  insured. 


Public  enemy  not  insurable.— The  rule 
is  based  on  the  general  prohibition  against 
contracts  with  an  alien  enemy:  Kershaw  v. 
Kelsey,  100  Mass.  572;  The  Rapid,  8  Cranoh. 
155;  Prize  Causes,  2  Black,  635,  671-674. 

Wai*  subsequent  to  making  of  con- 
tract.— Some  courts  hold,  where  war  be- 
tween the  countries  in  which  the  contract- 
ing parties  reside  ensues  after  the  contract 
lias  been  entered  into,  whereby  premiums 
are  not  paid  during  the  continuance  of  hos- 
tilities, that  the  contract  of  Insurance  is  not 
<tlissoIved  by  the  war,  that  the  policy  is  not 


forfeited  for  the  nonpayment  of  the  pr  - 
mium,  and  that  the  tender  after  the  war  of 
the  unpaid  premiums  and  interest  revives 
the  policy:  Cohen  v.  New  York  M.  Ins.  Co., 
50  N.  Y.  610;  10  Am.  Rep.  522;  Sanda  ▼• 
New  York  L.  Ins.  Co.,  50  N.  Y.  626;  10 
Am.  Rep.  535.  On  the  contrary,  as  to  the 
last  point,  are  Worthington  v.  Charter  Oak 
Ins.  Co.,  41  Conn.  372;  19  Am.  Rep/4»; 
Dillard  v.  Manhattan  L.  Ins.  Co.«  44  Ga. 
110;  9  Am.  Rep.  167;  see,  also.  New  York 
S.  Ins.  Co.  V.  Statham.  93  U.  S.  24,  where 
nonpayment  of  premiums  during    the  con- 
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tinuance  of  hostilities  was  held  to  dissolve 
the  contract  it  being  so  stipulated;  but  the 
insured  was  entitled  to  receive  the  equitable 
value  of  the  policy  arising  from  the  pre- 
fninms  already  paid. 


See,  also,  considerations  of  this  subject  in 
3  Southern  Law  Review,  387,  and  11  Amer- 
ican Law  Review,  221. 


2541.  Assignment  to  mortgagee  of  tMng  insured. 

Sec.  2541.  Where  a  mortgagor  of  property  effects  insurance  in  his  own  name, 
providing  that  the  loss  shall  be  payable  to  the  mortgagee,  or  assigns  a  policy  of 
insurance  to  the  mortgagee,  the  insurance  is  deemed  to  be  upon  the  interest 
-of  the  mortgager,  who  does  not  cease  to*  be  a  party  to  the  original  contract,  and 
-any  act  of  his  which  would  otherwise  avoid  the  insurance  will  have  the  same 
effect,  although  the  property  is  in  the  hands  of  the  mortgagee,  but  any  act 
which,  under  the  contract  of  insurance,  is  to  be  performed  by  the  mortgagor, 
may  be  performed  by  the  mortgagee,  with  the  same  effect  as  if  it  had  been 
performed  by  the  mortgagor.  [Commissioners^  Amendment,  approved  March 
16,  1901;  took  effect  July  1,  1901.] 


Aaslgnment  of  policy,  when  valid  and 
what  constitutes:  See  56  Am.  Dec.  747-752, 
note.  » 

Insming  to  protect  mortgagee.— Where 
the  mortgagor  is  a  party  to  the  contract  of 
insurance,  either  hy  making  it  payable  to 
the  mortgagee  or  by  taking  it  in  his  own 
-name  and  assigning  to  the  latter,  the  mort- 
gagee takes  the  policy  subject  to  the  de- 
fenses which  can  be  made  against  the  mort- 
gagor for  breach  of  the  conditions  of  the 
contract:  Franklin  Sav.  Ins.  v.  Central  Ins. 
Co.,  119  Mass.  240;  Fogg  v.  Middlesex  Ins. 
"Co.,  10  Gush.  337;  Grosvenor  v.  Atlantic 
Ins.  Co.,  17  N.  Y.  392;  Buffalo  S.  E.  Works 
V.  Sun  M.  Ins.  Co.,  17  N.  Y.  401;  Springfield 
-etc.  Ins.  Co.  v.  Allen,  43  N.  Y.  389;  3  Am. 
Rep.  711;  Holbrook  v.  Baloise  Fire  Ins.  Co., 
117  Cal.  5G1. 

Where  a  policy  is  made  for  the  benefit  of 
«  third  person,  the  latter  may  sue  thereon 
in  his  own  name:  Bergesen  v.  Builders'  Ins. 
Oo.,  38  Cal.  544;  Cone  v.  Niagara  F.  Ins. 
Co.,  60  N.  Y.  619;  Frink  v.  Hampden,  31 
How.  Pr.  3J;  see,  also,  for  discussion  of  this 
■question,  S  Ins.  L.  J.  122,  in  note. 

Subrogation  to  mortgagee's  rights.— 
That  the  insurer  who  pays  a  loss  to  the  in- 
suring mortgagee  is  not  entitled  to  be  sub- 
rogated to  his  rights  as  against  the  mort- 
gagor in  the  absence  of  a  stipulation  there- 
for, see  Dick  v.  Franklin  F.  Ins.  Co.,  10  Ins. 
L.  J.  468;  Kemochan  v.  New  York  Bowery 
F.  Ins.  Co.,  17  N.  Y.  428;  Cone  v.  Niagara 
Fire  Ins,  Co..  60  N.  Y.  619.  That  it  may 
be  regulated  by  stipulation,  see  Springfield 
«tc.  Ins.  Co.  V.  Allen,  43  N.  Y.  389;  3  Am. 
Rep.  711;  Foster  v.  Van  Reed.  70  N.  Y.  20; 
26  Am.  Rep.  544. 


Bight  of  mortgrag6e  under  insurance  of 
mortgaged  property:  See  54  Am.  Dec.  693- 
700,  note. 

Subrogation,  generally.— As  a  general 
rule,  it  has  been  laid  down  in  numerous 
cases  that  after  payment  of  a  loss  the  in- 
surer is  entitled  to  be  subrogated  to  the 
rights  of  the  insured  against  third  persons 
to  reimburse  himself  for  such  loss:  Aetna 
Fire  Ins.  Co.  v.  Tyler,  30  Am.  Dec.  90;  Mer- 
cantile Ins.  V.  Calebs,  20  N.  Y.  176;  Spring- 
field F.  M.  Co.  V.  Allen,  43  N.  Y.  893;  3 
Am.  Rep.  711;  Honore  v.  Lamon  F.  Ins. 
Co.,  50  111.  414;  Callahan  v.  Lithicum,  43 
Md.  110;  see  the  various  phases  of  this  ques- 
tion considered  in  Wood  on  Fire  Insurance, 
sec.  469  et  seq. 

Payment  of  insurance  by  mortgagee.— 
Where  the  mortgage  provides  that  on  de- 
fault of  the  mortgagor  to  keep  the  property 
insured  the  mortgagee  may  insure  at  the 
mortgagor's  expense  and  hold  the  property 
as  security,  he  cannot  recover  the  amount 
paid  for  insurance  after  the  commencement 
of  foreclosure  proceedings,  there  being  no 
supplemental  complaint  filed,  and  the  com- 
plaint not  containing  allegations  of  nonpay- 
ment of  insurance  by  mortgagor  and  pay- 
ment of  same  by  mortgagee:  Washburn  v. 
Wilkinson,  59  Cal.  538. 

Interest  of  parties.— Insurance  taken  by 
a  mortgagor  upon  the  mortgaged  buildings, 
payable  to  the  mortgagee,  is  upon  the  inter- 
est of  the  mortgagor,  and  the  mortgagee's 
interest  therein  ceases  when  the  mortgage 
debt  is  discharged:  Reynolds  v.  London  etc. 
Ins.  Co.,  128  Cal.  16;  79  Am.  St.  Rep.  17. 

See  in  general,  2  Joyce  on  Insurance,  sees. 
1026-1046. 


2542.  New  contract  between  insurer  and  assignee. 

Sec.  2542.  If  an  insurer  assents  to  the  transfer  of  an  insurance  from  a  mort- 
gagor to  a  mortgagee,  and  at  the  time  of  his  assent  imposes  further  obligations 
on  the  assignee,  making  a  new  contract  with  him^  the  acts  of  the  mortgagor 

<;annot  affect  his  rights. 
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ImpoBing^  new  teniiB.~"It  is  a  frequent 
proyision  (in  a  policy)  that  in  case  of  the 
assignment  of  the  policy  without  the  con- 
sent of  the  insurer  it  shall  be  void:  1  Phillips 
on  Insurance,  subsec.  47.  An  alteration  in 
the  contract  is  usually  made  by  indorsement 
on  the  policy,  signed  by  the  insurers.  A 
contract  varying  the  policy  is  as  solemn  an 
act  as  the  contract  of  insurance  itself^  and 
80  is  its  cancellation,  whether  it  be  by  in- 
dorsement or    by  a  separate  instrument:  1 


Phillips  on  Insurance,  109  et  seq.  The  pro- 
vision of  the  text  follows  the  general  role 
governing  the  alteration  of  the  policy,  u 
laid  down  immediately  supra,  which  extends 
to  the  imposition  of  further  obligations,  aad 
is  but  another  name  for  alteration  of  the 
contract'*:  From  commissioners'  note. 

See  Foster  v.  Equitable  etc.  Ins.  Co.,  2 
Gray,  216,  from  which  may  be  learned,  poi- 
sibly,  the  meaning  of  the  new  contract  pro- 
vided for  in  the  above  section. 
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INSURABLB  INTEBBST. 

Insurable  interest,  what. 

In  what  may  consist. 

Interest  of  carrier  or  depositary. 

Mere  expectancies. 

Measure  of  interest  in  property. 

Insurance  without  interest,  illegaL 

When  interest  must  exist.  • 

Effect  of  transfer. 

Transfer  after  loss. 

Exception  in  the  case  of  several  subjects  in  one  policy. 

In   case  of  the  death   of  the  insurer. 

In  the  case  of  transfer  between  cotenants. 

Policy,  when  void. 


2546.  Insurable  interest,  what. 

Sec.  2546.  Every  interest  in  property,  or  any  relation  thereto,  or  liability  in 
respect  thereof,  of  such  a  nature  that  a  contemplated  peril  might  directly  dam- 
nify the  insured,  is  an  insurable  interest. 


Insurable  interest.-— The  code  consistent- 
ly defines  insurable  interest  on  its  theory 
that  insurance  is  a  contract  of  indenmity. 
As  a  general  proposition,  he  has  an  insur- 
able interest  in  property  who  derives  a  bene- 
fit from  its  existence  and  would  suffer  dam- 
age from  its  destruction.  This  idea  is  adopt- 
ed and  variously  expressed  in  WilliiCms  v. 
Roger  Williams  Ins.  Ck>.,  107  Mass.  377;  0 
Am.  Rep.  41;  Springfield  Ins.  Co.  v.  Brown, 
4.3  N.  Y.  389;  3  Am.  Rep.  711;  Merrett  v. 
Farmers*  Ins.  Co.,  42  Iowa,  13.  Insurable 
interest  in  property,  what  is:  See  7  Am. 
Dec.  42-44,  note;  20  Am.  Dec.  510-518, 
note.  An  insurable  interest  exists  only 
when  the  insured  has  such  an  interest  in 
the  property  that  its  destruction  will  result 
in  pecuniary  loss  to  him.  If  he  has  such 
an  interest,  it  is  not  necessary  that  he 
should  have  the  title:  Hartford  Fire  Ins. 
Co.  V.  Keating,  86  Md.  130;  03  Am.  St. 
Rep.  400.  One  without  title,  legal  or  equi- 
table, in  property,  and  without  possession 
or  right  of  possession  thereof,  has  an  in- 
surable interest  if  he  will  derive  benefit  from 
its  continuing  in  existence,  or  suffer  loss 
from  its  destruction:  Hanover  Fire  Ins.  Co. 
V.  Bohn,  48  Neb.  743;  58  Am.  St.  Rep.  719. 


See,  in  general,  on  insurable  interest,  2 
Joyce  on  Insurance,  sees.  887-970. 

Mortg^agor  and  mortgagree.— The  mort- 
gagor has  an  insurable  interest  continuing 
as  long  as  the  right  to  redeem  lasts:  Strong 
V.  Manufacturers*  Ins.  Co.,  20  Am.  Dec.  507; 
Mechler  v.  Phoenix  Ins.  Co.,  38  Wis.  665: 
Walsh  V.  Philadelphia  Fire  Assn.,  127  Mass. 
383. 

The  mortgagee  has  an  insurable  interest 
to  the  amount  of  his  debt:  Traders'  Ins.  Co. 
V.  Robert,  9  Wend.  404;  Foster  v.  Van  Reed, 
70  N.  Y.  19;  26  Am.  Rep.  544;  Haley  v. 
Manufacturers'  Ins.  Co.,  120  Mass.  292;  Fox 
V.  Phoenix  Ins.  Co.,  52  Me.  333.  See  eec. 
2541.  It  is  enough  that  the  insured  hare 
an  equitable  interest  in  the  property  in- 
sured: Davis  V.  Phoenix  Ins.  Co.,  Ill  CaL 
409. 

Lien  of  mechanio  or  xnaterialman  cre- 
ates an  insurable  interest:  Carter  v.  Ham- 
boldt  F.  Ins.  Co.,  12  Iowa,  287;  Stout  v. 
City  F.  Ins.  Co..  12  Iowa,  371;  79  Am.  Dec. 
539;  Longhurst  v.  Star  Ins.  Co.,  19  Iowa, 
364;  Insurance  Co.  v.  Stinson,  103  U.  S.  25. 

Vendor  and  vendee. — One  in  possession 
of  a  building  under  a  valid  subsisting  con- 
tract of  purchase  is  the  equitable  owner. 
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and  has  an  insurable  interest,  although  he 
has  not  paid  the  whole  consideration  money: 
Ramsey  y.  Phoenix  Ins.  Co.,  1  Fed.  Rep. 
396:  Smith  y.  Bowditch  Ins.  Co.«  6  Cnsh. 
448;  Tuckerman  v.  Home  Ins.  Co.,  9  R.  I. 
414;  Franklin  Ins.  Co.  v.  Martin,  49  N.  J. 
L.  568;  Soathem  Ins.  Co.  y.  Lewis.  42  6a. 
587;  Rumsey  y.  Phoenix  Ins.  Co.,  17  Blatchf. 
627.  The  validity  of  the  contract  under 
which  the  insured  holds  cannot  be  ques- 
tioned by  the  insurers.  It  is  sufficient  that 
the  plaintiff  acquire  title  to  the  specific  prop* 
erty  insured,  which  was  not  defeated  at 
the  time  of  the  insurance:  Little  y.  Phoenix 
Ins.  Co.,  123  Mass.  384.  The  same  prin- 
ciples apply  to  personalty:  Holbrook  y.  St. 
Paul  F.  etc.  Ins.  Co.,  8  Ins.  L.  J.  789. 

Ij688or  and  lessee  haye  each  an  interest 
in  the  demised  premises  which  may  be  pro- 
tected by  insurance:  Ely  y.  Ely,  80  111.  532; 
Niblo  y.  N.  A.  F.  Ins.  Co.,  1  Sand.    552; 


Hope  Mut.  Ins.  Co.  y.  Brolasky,  35  Pa.  St. 
282:  Mitchell  v.  Home  Ins.  Co.,  32  Iowa, 
421;  Insurance  Co.  v.  Haven,  95  U.  S.  242. 

Trustees  may  insure  the  trust  property: 
Insurance  Co.  v.  Chase,  5  Wall.  509.  And 
in  the  following  instances  personal  repre- 
sentatives were  held  to  have  an  insurable 
interest:  Herkimer  v.  Rice,  27  N.  Y.  163; 
Clinton  v.  Hope  Ins.  Co.,  45  N.  Y.  454;  Sav- 
age V.  Howard  Ins.  Co.,  52  N.  Y.  502;  11 
Am.  Rep.  741. 

Partner:  See  post,  sec.  2590. 

Bailees,  etc.:  See  sec.  2548,  infra. 

Future  products  insurable:  See  sec. 
2549,  infra,  and  note;  see,  also,  interesting 
note,  20  Am.  Dec.  510  et  seq. 

Life  insurance:  See  post,  sees.  2762, 
2763. 

Stating  insurer's  interests  in  policy: 
See  post,  sees.  2568,  2587. 


2547.  In  what  may  consist. 

Sec.  2547.    An  insurable  interest  in  property  may  consist  in: 

1.  An  existing  interesit; 

2.  An  inchoate  interest  founded  on  an  existing  interest;  or/ 

3.  An  expectancy,  coupled  with  ai^  existing  interest  in  that  out  of  which  the 
expectancy  arises. 

Insurable  interest:  See  note  to  preceding  section. 

2548.  Interest  of  carrier  or  depositary.' 

Sec.  2548.    A  carrier  or  depositary  of  any  kind  has  an  insurable  interest  in  a 
thing  held  by  him  as  such,  to  the  extent  of  its  value. 


Insurable  Interest  of  bailor,  bailee,  car- 
rier,  warehouseman,  innkeeper,  etc.:  See  2 
Joyce  on  Insurance,  sees.  922-932. 

Pledgees  in  general  have  an  insurable 
interest  in  the  articles  deposited  with  them. 
For  example:  Common  carriers:  Savage  v. 
Com  Exchange  Co.,  36  N.  Y.  655;  Eastern 
R.  R.  Co.  V.  Relief  F.  Ins.  Co.,  98  Mass. 
420;  Carter  v.  Humboldt  F.  Ins.  Co..  12 
Iowa,  287;  warehousemen:  Waters  v.  Mon- 


arch Assur.  Co.,  5  El.  &  B.  870;  Eastern 
R.  R,  Co.  V.  Relief  F.  Ins.  Co..  98  Mass. 
420;  Carter  v.  Humboldt  F.  Ins.  Co.,  12 
Iowa,  287.  Sheriffs  holding  by  attachment 
may  insure:  White  v.  Madison,  26  N.  Y.  117. 
Consignees  have  an  insurable  interest: 
Shaw  V.  Aetna  Ins.  Co.,  49  Mo.  578;  8  Am. 
Rep.  150;  Hough  v.  People's  F.  Ins.  Co.,  36 
Md.  398. 


2649.  Here  expectancies. 

Sec.  2549.  A  mere  contingent  or  expectant  interest  in  anything,  not  founded 
on  an  actual  right  to  the  thing,  nor  upon  any  valid  contract  for  it,  is  not  in- 
surable. 

M.  Ins.  Co.,  37  Wis.  503,  where  a  contract 
of  insurance  for  five  years  on  grain  in  stacks 
and  granary  for  five  successive  crops  was 
upheld. 


Expectancies  and  conditional  inter- 
ests: See  2  Joyce  on  Insurance,  sec.  897,  and 
note.  For  a  valuable  discussion  of  insur- 
ance upon  things  not  in  esse,  see  Chief  Jus- 
tice Ryan's  opinion  in  Sawyer  v.  Dodge  Co. 


2650.  Measure  of  interest  in  property. 

Sec.  2550.    The  measure  of  an  insurable  interest  in  property  is  the  extent  to 

which  the  insured  might  be  damnified  by  loss  or  injury  thereof. 

Measure  of  interest  is  the  loss  which  the  signee  has  an  insurable  interest  to  the  ex- 
insured  would  suffer  on  the  destruction  of  tent  of  his  advances,  expected  commissions, 
the  insured  property.    For  example,  a  con-      and  profits:  Shaw  v.  Aetna  Ins.  Co.,  49  Mo. 
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578;  8  Am.  Rep.  160;  Aetna  Ins.  Co.  v. 
Jackson,  16  B.  Mon.  242.  So  a  mortgagee's 
insurable  interest  in  the  property  is  meas- 
ured by  the  amount  of  the  debt:  Foster  y. 
Van  Reed,  70  N.  Y.  19;  20  Am.  Rep.  544; 


Haley  ▼.  Mannfactarers'  Ins.  Co..  120  Kssl 
292;  Fox  t.  Phoenix  Ins.  Co.,  52  Ale.  333. 

See,  al80«  next  section. 

Measure  of  indemnity  In  marine  in- 
sutonce:  See  post,  sec  2736. 


2561.  Insurance  without  interest,  illegal. 

Sec.  2551.     The  sole  object  of  insurance  is  the  indemnity  of  the  insured,  and 

if  he  has  no  insurable  interest,  the  contract  is  void. 

Policy  void   as  to  part  of  property,    whether  roid  as  to  total:  See  74  Am.  Dec 
498-500,  note. 

2652.  When  interest  must  exist. 

Sec.  2552.    An  interest  insured  must  exist  when  the  insurance  takes  effect 
and  when  the  loss  occurs,  but  need  not  exist  in  the  meantime. 


Insurable  interest  must  exist  when  the 
insurance  was  effected  and  when  the  loss 
occurred:  Fowler  v.  New  York  Ins.  Co.,  26 
N.  Y.  422;  Sawyer  v.  Mayhew,  61  Me.  398; 
Sweeney  y.  Franklin  Ins.  Co.,  20  Pa.  St. 
337.  In  the  absence  of  any  stipulation  to 
the  contrary,  the  insured  may  alienate  the 
property  during:  the  continuance  of  the  pol- 
icy without  avoidins:  it,  and  if  he  becomes 
reinvested  with  the  title  to  the  propeity, 
and  owns  it  at  the  time  of  loss,  he  may  re- 
cover on  the  policy:  Lane  y.  Maine  Mut. 
Fire  Ins.  Co.,  12  Me.  44;  28  Am.  Dec.  150; 
Wood  y.  Rutland  etc.  Ins.  Co.,  81  Vt.  552; 

2653.  Effect  of  transfer. 

Sec.  2553.  Except  in  the  cases  specified  in  the  next  f  oxir  sections,  and  in  the 
cases  of  life,  accident,  and  health  insurance,  a  change  of  interest  in  any  part  of 
a  thing  insured,  unaccompanied  by  a  corresponding  change  of  interest  in  the 
insurance,  suspends  the  insurance  to  an  equivalent  extent,  until  the  interest  in 
the  thing  and  the  interest  in  the  insurance  are  vested  in  the  same  person. 


Wliitwell  V.  Putnam  Fire  Ins.  Co..  6  Ltns. 
106;  Power  v.  Ocean  Ins.  Co.,  10  La.  28:  36 
Am.  Dec.  665;  City  Fire  Ins.  Co.  v.  Mark, 
45  m.  482.  If  a  loss  occurs  during  the 
period  of  alienation,  no  recovery  can  be  had: 
Fo^  y.  Middlesex  Ins.  Co.«  10  Cash.  337; 
Wilson  V.  Hill.  3  Met  66.  If  any  interest 
remains  in  the  insured  at  the  time  of  the 
loss  he  will  be  protected  by  the  policy: 
Hitchcock  V.  Northwestern  Ins.  Co.,  26  N. 
Y.  68;  Cowan  v.  Iowa  State  In&  Co..  40 
Iowa,  551;  20  Am.  Rep.  583. 

Continuity  of  interest  is  not  necessary: 
See  2  Joyce  on  Insurance,  sec.  903. 


Alienation  of  interest.— Following  from 
the  general  proposition  that  the  insured 
must  have  an  interest  in  the  property  at 
the  time  of  the  loss  in  order  to  entitle  him 
to  recover  (sec.  2552,  supra),  is  the  rule  of 
this  section  that  the  alienation  of  the  prop- 
erty suspends  the  insurance  to  an  equivalent 
extent.  Where  the  transfer  above  provided 
for  takes  place,  no  recovery  can  be  had  on 
the  policy  until  it  and  the  insured  property 
become  vested  in  the  same  person:  Hitch- 
cock V.  State  Ins.  Co.,  26  N.  Y.  68;  Carpen- 
ter V.  Washington  Ins.  Co.,  16  Pet.  595; 
IJates  v.  Equitable  Ins.  Co.,  10  Wall.  33; 
Smith  V.  Union  Ins.  Co.,  120  Mass.  90. 

A  stipulation  in  a  policy  of  fire  insurance 
that  the  conveyance  of  the  property  insured, 
or  an  assignment  of  the  policy,  vitiates  the 
policy,  is  valid;  and  where  the  policy  pro- 
vides that  the  agent  cannot  waive  the  con- 
dition, its  breach  will  not  be  heated  by  the 
action  of  the  agent,  or  by  his  receipt  of  pre- 
miums subsequent  to  the  assignment:  Shug- 
gart  v.  Lycoming  F.  Ins.  Co.,  55  Cal.  408. 

Alienation,  when  defeats  claim  for  in- 
surance: See  28  Am.  Dec.  154-159,  note. 


Bestraint  of  aUenation,  conditions  in: 
See  59  Am.  Rep.  304-312,  note. 

Transfer,  in  general:  See  3  Joyce  on  In- 
surance, sees.  2246-2275. 

Where  sopie  interest  still  remains  in 
the  holder  of  the  policy  in  the  property  in- 
sured he  will  be  protected  to  the  extent  of 
that  interest:  Hitchcock  v.  Northwestern 
Ins.  Co.,  26  K.  Y.  68;  Hofifman  v.  Aetna 
Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec.  337; 
West  Branch  Ins.  Co.  v.  Helfenstein,  40  Pa. 
St.  289;  80  Am.  Dec.  573;  Cowan  v.  Iowa 
State  Ins.  Co.,  40  Iowa,  551;  20  Am.  Rep. 
583;  Scanlan  v.  l/nion  Fire  Ins.  Co^  4  Bias. 
511.  The  sale  of  a  part  does  not  deprive 
the  remainder  of  the  protection  of  the  in- 
surance: Commercial  Ins.  Co.  v.  Spankneble, 
52  111.  53;  4  Am.  Rep.  582;  Western  Mass. 
Ins.  Co  V.  Riker.  10  Mich.  282.  Especially 
is  this  so  in  the  case  of  goods  kept  for  sale: 
Lane  v.  Maine  F.  Ins.  Co.,  28  Am.  Dec  150, 
the  note  to  which  contains  a  valuable  col- 
lection of  authorities  on  this  question;  Wolfe 
V.  Security  F.  Ins.  Co.,  39  N.  Y.  49;  Hooper 
V.  Hudson  R.  F.  Ins.  Co..  17  N.  Y.  424;  hot 
see  Plath  y.  Minn.  Farmers'  F.  Ins.  Ox,  2a 
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Minn.  479;  23  Am.  Rep.  607;  Wood  on  Fire 
Insurance,  sec.  328.  Where  the  policy  ex- 
pressly stipulates  against  the  alienation  of 
a  part  of  the  property,  or  against  any 
change  of  title,  of  course  a  traiisfer  of  a 
part  would  be  a  violation  of  the  contract, 
and  would  put  an  end  to  it:  Barnes  v.  Union 
Mut.  Ins,  Co.,  51  Me.  110;  81  Am.  Dec.  562; 
Abbott  v.  Hampden  Mut.  F.  Ins.  Co.,  30  Me. 
414;  Western  Mass.  Ins.  Co.  y.  Kiker,  10 
Mich.  279. 

An  absolute  sale  of  the  subject  of  the  in- 
surance is  the  simplest  instance  of  forfeiture 
from  alienation:  Mt.  Vernon  M.  Co.  v.  Sum- 
mit Ins.  Co.,  10  Ohio  St.  347;  Washington  F. 
Ins.  Co.  V.  Kelly,  32  Md.  421;  3  Am.  Kep. 
149;  Hazzard  t.  Franklin  Mut.  Ins.  Co..  7 
R.  I.  429;  Home  M.  Ins.  Co.  v.  Houslein,  60 
111.  521;  Cowan  t.  Iowa  State  Ins.  Co.,  40 
Iowa,  551;  20  Am.  Rep.  583.  Likewise  a 
gift  is  a  clear  illustration  of  the  principle: 
Macarty  t.  Commercial  Ins.  Co.,  17  La.  365; 
Langdon  v.  Minn.  Farmers'  Ins.  Co.,  22 
Minn.  193. 

A  conditional  transfer  of  realty  or  per- 
sonalty is  not  an  alienation,  within  the 
meaning  of  the  section,  until  the  happening 
of  the  condition:  Folsom  y.  Belknap  Co.  M. 
F.  Ins.  Co.,  30  N.  H.  231;  Farmers'  Mut. 
Ins.  Co.  y.  Gray  bill,  74  Pa.  St.  17;  Jackson 
y.  Aetna  IniS.  Co.,  16  B.  Mon.  242;  Wash- 
ington Ins.  Co.  y.  Hayes,  17  Ohio  St.  432; 
93  Am.  Dec.  628;  Chandler  y.  St.  Paul  Ins. 
Co.,  2  Minn.  85. 

A  mortga^  is  not  considered  embraced 
in  the  general  prohibition  against  alienation: 
Commercial  Ins.  Co.  y.  Spankneble,  52  111. 
53;  4  Am.  Rep.  562;  Hartford  F.  Ins.  Co.  y. 
Walsh,  54  111.  164;  5  Am.  Rep.  115;  Aurora 


Ins.  Co.  V.  Eddy,  55  111.  213;  Folsom  y. 
Belknap  Ins.  Co.,  30  N.  H.  231;  DoUiver  y. 
St.  Joseph  Ins.  Co.,  128  Mass.  315;  35  Am. 
Rep.  378;  "Smith  v.  Monmouth  Ins.  Co.,  50 
Me.  96.  And  chattel  mortgages  not  accom- 
panied by  possession  are  goyerned  by  the 
same  rule:  Rice  y.  Tower,  1  Gray,  42^;  Hol- 
brook  y.  American  Ins.  Co..  1  Curt.  193; 
Van  Deusen  y.  Charter  Oak  Ins.  Co,,  1 
Robt.  55.  So,  also,  a  deed  absolute  and 
mortgage  back  do  not  suspend  the  insur- 
ance: Hitchcock  y.  N.  W.  Ins.  Co..  26  N.  Y. 
68;  Morrison  y.  Tennessee  etc.  Ins.  Co.,  18 
Mo.  262;  59  Am.  Dec.  299;  Stetson  y.  Masja- 
ehusette  F.  Ins.  Co.,  4  Mass.  336;  3  Am. 
Dec.  217;  although  by  reason  of  peculiar  lan- 
guage in  the  policy  a  different  construction 
was  giyen  to  such  a  transfer  in  Sayage  y. 
Howard  Ins.  Co.,  52  N.  Y.  503;  11  Am.  Rep. 
741. 

A  different  doctrine  from  that  first  aboye 
stated  in  regard  to  mortgages  preyaile  in 
Indiana  and  in  North  Carolina.  There  they 
are  held  to  be  "alienations":  Lossaman  y. 
Pamlico  Ins.  Co.,  78  N.  C.  145;  Indiana  Ins. 
Co.  y.  Coquillard,  2  Ind.  645;  Indiana  Ins. 
Co.  y.  Conner,  5  Ind.  170. 

For  decisions  governed  by  peculiar  word- 
ing of  the  policies,  see  note  to  Laine  y. 
Maine  Mut.  F.  Ins.  Co..  28  Am.  Dec.  157. 

Transfer  by  partner:  See  sec.  2557.  in- 
fra. 

Transfer  by  operation  of  law:  Sec.  2556, 
infra. 

Transfer  of  thing  insured  does  not 
transfer  policy:  See  post,  sec.  2593. 

Transfer  of  life  insurance  policy:  See 
sec.  2764,  post. 


2654.  Transfer  after  lo88. 

Sec.  2654.  A  change  of  interest  in  a  thing  insured,  after  the  oocurrence  of 
an  injury  which  results  in  a  loss>  does  not  affect  the  right  of  the  insured  to 
indemnity  for  the  loss. 

See  Mellen  v.  Hamilton  Fire  Ins.  Co..  17  N.  Y.  609. 

2555.  Exception  in  the  case  of  several  subjects  in  one  policy. 

Sec.  2555.  A  change  of  interest  in  one  or  more  of  several  distinct  things, 
separately  insured  by  one  policy,  does  not  avoid  the  insurance  €is  to  the  others. 

ized  articles,  whether  or  not  the  contract 


Transfer  of  articles  separately  insured 
does  not  affect  the  insurance  upon  the  things 
not  transferred:  Commercial  Ins.  Co.  v. 
fipankneble,  52  HI.  53;  4  Am.  Rep.  582; 
Koontz  V.  Hannibal  Sav.  etc.  Ins.  Co.,  42 
Mo.  126;  07  Am.  Dec.  325;  Clark  v.  N.  E. 
M.  &  F.  Ins.  Co.,  6  Cush.  342;  53  Am.  Dec. 
44.    As  to  the  effect  of  insurance  upon  item- 


is  severable  or  entire,  see  the  note  to 
Schnmtsch  t.  Russian  Ins.  Co.,  9  Ins.  L.  J. 
60;  a  valuable  opinion  in  Merrill  v.  Agri- 
cultural Ins.  Co.,  73  N.  Y.  450;  and  an 
article  in  25  Alb.  L.  J.  224.  See,  further, 
3  Joyce  on  Insurance,  sees.  2253-2255. 


2556.  In  case  of  the  death  of  the  insurer. 

Sec.  2556.  A  change  of  interest,  by  will  or  succession,  on  the  death  of  the 
insured,  does  not  -avoid  an  insurance;  and  his  interest  in  the  insurance  passes  to 
the  person  taking  his  interest  in  the  thing  insured* 
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Death  of  the  person  insured  does  not 
constitute  an  alienation:  Barbank  v.  Rock- 
ingham M.  F.  Ins.  Co.,  24  N.  H.  550;  57 
Am.  Dec.  300;  Farmers'  Mat.  Ins.  Ck).  t. 
Graybill,  74  Pa.  St.  17;  Ga.  Home  Ins.  Co. 
T.  Kinnier.  28  Gratt.  88.  But  this,  like 
other  rules  above  laid  down,  bends  to  the 
contract  of  the  parties,  and  a  policy  stipulat- 
ing against  any  change  of  interest,  ''whether 
by  act  of  the  parties  or  by  operation  of 
law/*  is  avoided  by  the  death  of  the  in- 
sured leaving  a  will:  Sherwood  v.  Agricul- 
tural Ins.  Co.,  73  N.  Y.  447;  29  Am.  Rep. 
180. 

Assignment  in  bankruptcy  or  for  the 
benefit  of  creditors  is  prohibited  transfer, 
whether  the  assignment  is  voluntary: 
Adams  v.  Rockingham  Mut.  F.  Ins.  Co.,  29 
Me.  292;  Young  v.  Eagle  F.  Ins.  Co.,  14 
Gray,  150;  74  Am.  Dec.  673;  Phoenix  Ins. 
Co.  V.  Lawrence,  4  Met.  (Ky.)  9;  81  Am. 
Dec.  521;  Hazard  ▼.  Franklin  Ins.  Co.,  7  R. 


I.  429;  or  involuntary:  Perry  v.  Lorillard  F. 
Ins.  Co.,  61  N.  Y.  214;  19  Am.  Rep.  272. 
See  as  to  assignment  with  knowledge  of  the 
insurance  company,  Clark  v.  Svea  Fire  Lns. 
Co.,  102  Cal.  252. 

Levy  of  execution  is  not  an  alienation 
working  a  forfeiture:  Clark  v.  N.  E.  Mut 
F.  Ins.  Co.,  6  Cush.  342;  53  Am.  Dec.  44; 
Rice  V.  Tower,  1  Gray,  426;  Franklin  F. 
Ins.  Co.  V.  Findlay,  6  Whart.  483;  37  Am. 
Dec.  430.  Nor  a  sale  thereon  until  the 
time  to  redeem  has  expired:  Strong  t. 
Manufacturers*  Ins.  Co.,  20  Am.  Dec.  507. 
See  Colt  V.  Phoenix  F.  Ins.  Co..  54  N.  Y.  595, 
where  the  policy  itself  provides  that  *'the 
commencement  of  foreclosure  proceedings  or 
the  levy  of  an  execution  shall  be  deemed 
an  alienation  of  the  property,'*  and  the  court 
deemed  the  commencement  of  proceedings 
to  foreclose  a  mechanic's  lien  not  within  the 
clause. 


2657.  In  the  case  of  transfer  between  cotenants. 

Sec.  2557.    A  transfer  of  interest  by  one  of  several  partners,  joint  owners,  or 

owners  in  common,  who  are  jointly  insured,  to  the  others,  does  not  avoid  an 

insurance,  even  though  it  has  been  agreed  that  the  insurance  shall  cease  upon 

an  alienation  of  the  thing  insured. 

22  Am.  Rep.  2^;  see,  also.  Freeman  on 
Cotenancy  and  Partition,  sec.  218,  and  the 
note  to  Murdock  v.  Chenango  Mut  Ins. 
Co.,  3  Ben.  F.  Ins.  Cas.  36.  See.  however, 
Shuggart  v.  Lycoming  F.  Ins.  Co.,  55  Cal. 
408,  the  policy  stipulating  against  such  as- 
signment. Sale  by  one  partner  to  othen, 
whether  avoids  insurance:  See  52  Am.  Rep. 
442,  443,  note;  49  Am.  Rep.  22-24,  note. 
Insurance  by  partner  or  cotenant:  See 
post,  sec.  2590. 


Transfer  by  partner  to  copartner  does 
not  avoid  an  insurance:  Hoffman  v.  Aetna 
Ins.  Co.,  1  Rob.  501;  Wilson  v.  GenesBee 
Mut.  F.  Ins.  Co.,  16  Barb.  511;  Hoffman  r. 
Aetna  F.  Ins.  Co.,  32  N.  Y.  405;  88  Am.  Dec. 
337;  Burnett  v.  Fufula  Home  Ins.  Co..  46 
Ala.  11;  7  Am.  Rep.  581;  Cowan  v.  Iowa 
State  Ins.  Co.,  40  Iowa,  551;  20  Am.  Rep. 
583:  Dermani  v.  Home  M.  Ins.  Co.,  23  La. 
Ann.  69;  21  Am.  Rep.  544;  Pierce  v.  Nashua 
Ins.  Co.,  50  N.  H.  297;  9  Am.  Rep.  235; 
West  V.  Citizens'  Ins.  Co.,  27  Ohio  St.  1; 


2558.  Policy^  when  void. 

See.  2658.  Every  stipulation  in  a  policy  of  insurance  for  the  payment  of 
loss,  whether  the  person  insured  has  or  has  not  any  interest  in  the  property 
insured,  or  that  the  policy  shall  be  received  as  proof  of  such  interest,  and  eveiy 
policy  executed  by  way  of  gaming  or  wagering,  is  void.  [New  section,  approved 
March  30,  1874;  Amendments  1873-74,  255;  took  effect  July  1,  1874.] 

Wager  policies:  See  Joyce  on  Insurance,  sees.  148-151»  720,  781;  note,  52  Am.  Bep. 
137-139. 

ABTICLE  V. 


CONCEALMENT   AND   BEPBESENTATI0N8. 

Sec.  2561.  Concealment,  what. 

Sec.  2562.  Effect  of  concealment. 

Sec.  2563.  What  must  be  disclosed. 

Sec.  2561.  Matters  which  need  not  be  commnnicated  without  inquiry. 

Sec.  2505.  Test  of  materiality. 

Sec.  2566.  Matters  which  each  is  bound  to  know« 

Sec.  2567.  Waiver  of  communication. 
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6ec.  25G8.  Interest  of  insured. 

Bee.  2569.  Fraudulent  warranty. 

Sec.  2570.  Matters  of  opinion. 

Sec.  2571.  Representation,  what. 

Sec.  2572.  When  made. 

Sec.  2573.  How  interpreted. 

Sec.  2574.  Representations  as  to  future. 

Sec.  2575t  How  may  affect  policy. 

Sec.  2576.  When  may  be  withdrawn. 

Sec.  2577.  Time  intended  by  representation. 

Sec.  2578.  Representing  information. 

Sec.  2579.  Falsity. 

Sec.  2580.  Effect  of  falsity. 

Sec  2581.  Materiality. 

Sec.  2582.  Application  of  provisions  of  this  article. 

Sec.  2583.  Right  to  rescind. 


2561.  CoxLcealmeiLt,  what. 

Sec.  2561.    A  neglect  to  communicate  that  which  a  party  knows,  and  ought 
to  communicate,  is  called  a  concealment. 


This  definition,  comprising  both  intentional 
and  unintentional  concealment,  is  broader 
than  that  given  by  some  of  the  text-writers: 
See  May  on  Insurance,  sec.  200;  but  con- 
forms to  that  of  others:  See  Bliss  on  Life 
Insurance,  sec.  65. 

Concealment.— "Party"  refers  to  either 
party  to  the  contract:  See  sec.  2563,  infra. 


Concealment  in  marine  insurance:  See 
post,  sec.  2069  et  seq. 

Concealment  in  fire  insurance:  See 
Wood  on  Fire  Insurance,  c.  6,  sec.  195. 

Concealment  in  life  insurance:  See 
Bliss  on  Life  Insurance*  99,  100. 

Encumbrances,  concealment  of:  See  35 
Am.  Dec.  629-631,  note. 


2562.  Effect  of  concealment. 

Sec.  2562.    A  concealment^  whether  intentional  or  unintentional,  entitles  the 
injured  party  to  rescind  a  contract  of  insurance. 

See,  in  Keneral,  2  Joyce  on  Insurance,  sees. 
1786-1837. 

Intentional  or  unintentional.— Whether 
the  omission  to  state  what  should  have  been 
communicated  arises  from  design,  forgetful- 
ness,  or  neglect,  the  result  is  the  same:  See 
Marshall  on  Insurance,  464;  Arnould  on  In- 
surance*, 536;  Dennison  t.  Thomaston  Mut. 
Ins.  Co..  20  Me.  125;  37  Am.  Dec.  42; 
Flanders  on  Fire  Insurance,  224. 

But  compare  with  next  section,  and  see 
Mallory  v.  Travellers*  Ins.  Co.,  47  N.  Y.  56; 

2563.  What  must  be  disclosed. 

Sec.  2563.    Each  party  to  a  contract  of  insurance  must  communicate  to  the 

other,  in  good  faith,  all  facts  within  his  knowledge  which  are  or  which  he 

believes  to  be  material  to  the  contract,  and  which  the  other  has  not  the  means 

of  ascertaining,  and  as  to  which  he  makes  no  warranty. 

What  must  be  disclosed.— "This  appears 
to  be  the  rule  in  regard  to  fire  insurance: 
Ciates  T.  Madison  County  Ins.  Co.,  5  N.  T. 


7  Am.  Rep.  410,  a  case  of  life  insurance 
where  matters  believed  not  to  be  material, 
and  concerning  which  no  inquiry  was  made, 
were  not  disclosed. 

A  tubercular  affection  of  the  lungs,  or 
tubercles  upon  the  lungs  or  on  the  brain, 
or  consumption,  constitute  a  local  disease  as 
a  matter  of  law,  within  the  meaning  of  the 
word  "local"  in  life  insurance,  when  the  ap- 
plicant is  asked  if  he  has  a  local  disease: 
Scoles  V.  Uniyersal  L.  Ina.  Co.,  42  Cal.  523. 


469,  470;  55  Am.  Dec.  360.  Though  a  fuller 
disclosure  is  required  in  marine  insurance 
(see  the  chapter  thereon),  it  depends  not  on 
a  difference  of  principle,  but  of  the  extent 
of  which  the  insurer  may  be  deemed  cog- 


nizant of  the  fact:  Angell  on  Insurance,  Ist 
ed.,  sec.  174.  And  all  such  facts  which  the 
other  has  not  the  means  of  ascertaining: 
Le  Roy  v.  United  Ins.  Co.,  7  Johns.  343; 
Seton  y.  Low,  1  Johns.  Cas.  1;  and  as  to 
which  he  makes  no  warranty:  New  York 
Firemen's  Ins.  Co.  v.  De  Wolf,  2  Cow.  56. 
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2664.  Hatters  which  need  not  be  communicated  without  inquiry.  ^ 

Sec.  2564.  Neither  party  to  a  contract  of  insurance  is  bound  to  communicate 
information  of  the  matters  following,  except  in  answer  to  the  inquiries  of  the 
other: 

1.  Those  which  the  other  knows; 

2.  Those  which,  in  the  exercise  of  ordinary  care,  the  other  ought  to  know, 
and  of  which  the  former  has  no  reason  to  suppose  him  ignorant; 

3.  Those  of  which  the  other  waives  communication ; 

4.  Those  which  prove  or  tend  to  prove  the  existence  of  a  risk  excluded  by  a 
warranty,  and  which  are  not  otherwise  material;  and^ 

5.  Those  which  relate  to  a  risk  excepted  from  the  policy,  and  which  are  not 
otherwise?  material. 


Inquiries. — ^A  question  with  respect  to  any 
particular  circumstance  is  regarded  as  evi- 
dence of  the  insurer's  belief  in  the  material- 
ity of  that  circumstance,  and  therefore  the 
insured  is  bound  to  answer,  and  to  answer 
tnithfuUy:  Chaffee  v.  Cattaraugus  Co.  Mut. 
Ins.  Co.,  18  N.  Y.  376;  Leroy  v.  Market  Ins. 
Co..  39  N.  Y.  90;  Wilson  v.  Conway  Ins. 
Co.,  4  R.  I.  141.  Facts  which  it  would  not 
have  been  necessary  to  have  disclosed  must 
be  made  known  when  inquired  about:  Id.; 
Valton  V.  National  Fund  L.  Ins.  Co..  20 
N.  Y.  87;  North  American  F.  Ins.  Co.  v. 
Throop,  22  Mich.  146;  7  Am.  Rep.  638; 
Beebe  v.  Hartford  Ins.  Co.,  25  Conn.  51; 
Boggs  V.  Am.  Ins.  Co.,  30  Mo.  63;  Norwich 
F.  Ins.  Co.  v..  Boomer,  52  lU.  442;  4  Am. 
Rep.  618. 

Answers  of  applicant,  when  deemed  rep- 
resentations, and  when  warranties:  See  29 
Am.  Rep.  575-578,  note;  33  Am.  Rep.  832- 
838,  note;  59  Am.  Rep.  816-822,  note. 

Subd.  1.    Facts  which  the  other  knows 


«  _ 

need  not  be  communicated:  Grerhauser  t. 
North  British  F.  Ins.  Co.,  7  Nev.  78;  Moore 
y.  Protection  Ins.  Co.,  29  Me.  92. 

Subd.  2.  Facts  which  the  other  ought 
to  know  need  not  be  disclosed.— Insnren 
are  presumed  to  know  all  those  general  facts 
which  are  open  to  the  public,  and  which  by 
ordinary  care  he  would  have  known:  Ger- 
hauser  v.  North  British  F.  Ins.  Co.«  7  Ker. 
78;  Boggs  V.  Am.  Ins.  Co.,  30  Mo.  63;  Haley 
y.  Dorchester  Mut  F.  Ins.  Co.,  12  Gray,  515; 
and  see  sec.  2566,  as  to  what  each  party  to 
the  contract  of  insurance  is  bound  to  know. 

Subd.  3.  Waiver  of  communication: 
See  infra,  sec.  2567. 

Neither  party  to  a  contract  of  insnrasee 
is  bound  to  communicate'  information  of 
matters  of  which  the  other  waives  commani- 
cation,  except  in  answer  to  inquiries:  Bag- 
ley  y.  Employers'  etc.  Assur.  Corp.,  125  Cal 
345. 

Subd.  4.  Facts  covered  by  warranty: 
See  infra,  sec.  2569. 


2565.  Test  of  materiality. 

Sec.  2565.  Materiality  is  to  be  determined,  not  by  the  event,  but  solely  by 
the  probable  and  reasonable  influence  of  the  facts  upon  the  party  to  whom  the 
communication  is  due,  in  forming  his  estimate  of  the  disadvantages  of  the  pro- 
posed contract^  or  in  making  his  inquiries. 

Hawley  v.  Liverpool  etc,  Ins.  Co.,  102  Cal. 
651;  Wood  on  Insurance,  sees.  2810,  2611. 


The  test  of  the  materiality  of  a  repre- 
sentation or  of  a  concealment  is  that  it  in- 
fluences the  insurer  in  determining  whether 
to  accept  the  risk,  and  what  premiums  to 
charge:  Ryan  v.  Springfield  Ins.  Co.,  46 
Wis.  671;  Ely  v.  Hallett,  2  Gaines,  57;  Colum- 
bian Ins.  Co.  V.  Lawrence,  10  Pet.  507.    See 


Test  of  materiality  of  representations: 
See  2  Joyce  on  Insurance,  sec.  1892. 

Materiality  of  representation:  See  in- 
fra, sec.  2581. 


2666.  Matters  which  each  is  bound  to  know. 

Sec.  2566.     Each  party  to  a  contract  of  insurance  is  bound  to  know  all  the 

general  causes  which  are  open  to  his  inquiry,  equally  with  that  of  the  other, 

and  which  may  alTect  either  the  political  or  material  perils  coniemplated;  and 

all  general  usages  of  trade. 

Matters  which  each  is  bound  to  know:    See  supra,  sec.  2566,  subd.  2,  in  note,  and 
May  on  Insurance,  sec.  207. 
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2567.  Waiver  of  communication. 

Sec.  2667.  The  right  to  information  of  material  facts  may  be  waived,  either 
by  the  terms  of  insurance  or  by  neglect  to  make  inquiries  as  to  such  facts, 
where  they  are  distinctly  implied  in  other  facts  of  which  information  is  com- 
municated. 


Waiver  of  answers  to  questions  may  arise 
from  issuance  of  policy  with  questions  left 
unanswered:  Commonwealth  v.  Hide  & 
Leather  Ins.  Co.»  112  Mass.  136;  17  Am.  Rep. 
72;  Dodge  Mut.  Ins.  Co.  ▼.  Rogers,  12  Wis. 
837;  Dayton  Ins.  Co.  y.  Kelly.  24  Ohio  St. 
345;  15  Am.  Bep.  612.  General  agent  of  a 
fire  insurance  company  may  waiye  condi- 
tions in  a  policy  in  favor  of  the  company: 
Kruger  v.  Western  Fire  etc.  Ins.  Co..  72 
Cal.  91;  1  Am.  St.  Rep.  42;  Silverberg  v. 
Phenix  Ins.  Co.,  67  Cal.  36;  Farnum  y.  Phoe- 


nix Ins.  Co.,  83  Cal.  246;  17  Am.  St.  Rep. 
283. 

Where  an  indorsement  of  a  waiver  of 
the  printed  instructions  in  the  policy  is  nec- 
essary: See  Wheaton  y.  North  British  etc. 
Ins.  Co.,  76  Cal.  415;  9  Am.  St.  Rep.  216; 
Enos  y.  Sun  Ins.  Co..  67  Cal.  621;  Gladding 
y.  California  Farmers'  etc.  Ins.  Assn.,  66 
Cal.  6.  A  waiver  by  a  local  agent  is  void 
when  the  policy  provides  that  only  the  gen- 
eral agent  has  authority  to  waive  condi- 
tions: Curtin  y.  Phoenix  Ins.  Co.,  78  Cal. 
619.1 


2668.  Interest  of  insxired. 

Sec.  2568.    Information  of  the  nature  or  amount  of  the  interest  of  one  insured 

need  not  he  communicated  unless  in  answer  to  an  inquiry^  except  as  prescribed 

by  section  twenty-five  hundred  and  eighty-seven. 

Nature  and  amount  of  Interest  need  not 
be  stated*  in  the  absence  of  inquiries  or  of 
express  stipulation  in  the  policy:  Gilbert  v. 
N.  A.  Ins.  Co.,  28  Wend.  43;  35  Am.  Dec. 
543;  Springfield  Ins.  Co.  y.  Allen,  43  N.  Y. 


389;  3  Am.  Rep.  711;  Williams  y.  Roger 
Williams  Ins.  Co.,  107  Mass.  377;  9  Am. 
Rep.  41;  Lawrence  y.  Van  Home,  1  Caines, 
276;  Dahn  y.  Farmers*  Ins.  Co.j  5  Lans.  275. 


2C69.  Fraudulent  warranty. 

Sec.  2669.    An  intentional  and  fraudulent  omission,  on  the  part  of  one 

infiuied^  to  communicate  information  of  matters  proving  or  tending  tu  prove 

the  falsity  of  a  warranty,  entitles  the  insurer  to  rescind. 

Facta  coTered  liy  warranty.—Dner  (2 
Daer  on  Insurance,  572),  to  whose  work  the 
code  commissioners  refer  in  explanation  of 
this  text,  says:  "The  assnred  is  not  bound 
in  the  first  instance  to  communicate  any 
facts  that  are  covered  by  a  warranty,  im- 
plied or  express."  So,  also,  De  Wolf  y.  New 
York  Fireman's  Ins.  Co.,  20  Johns.  214; 
Walden  y.  New  York  Fire  Ins.  Co.,  12 
Johns.  128.  In  such  cases  the  policy  is 
ayoided  only  by  a  breach  of  the  warranty 
itself:  Walden  y.  New  York  Fire  Ins.  Co., 
12  Johns.  128;  De  Wolf  y.  New  York  Fire- 
man's Ins.  Co.,  20  Johns.  214;  Bulkley  v. 
I*rotection  Ins.  Co.,  2  Paine,  82;  Silloway  v. 
Neptune  Ins.  Co.,  12  Gray,  73.  But  an  in- 
tentional, a  fraudulent,  concealment  or  rep- 
resentation respecting  a  fact  covered  by  a 


warranty  avoids  the  policy:  See  Bulkley  v. 
Protection  Ins.  Co.,  2  Paine,  82,  and  2 
Duer,  435,  as  to  the  duty  of  the  insured  in 
all  cases  to  communicate  the  fact  of  un- 
seaworthiness to  the  insurer. 

If  the  insurer  knows  the  falsity  of  the 
warranty  when  the  contract  is  made,  he 
cannot  avail  himself  thereof  as  a  defense: 
James  Riyer  Ins.  Co.  y.  Merritt,  49  Ala.  387; 
Andes  Ins.  Co.  v.  Shipman,  77  111.  189;  Rock- 
ford  y.  Nelson,  65  111.  415;  VVitherell  v. 
Maine  Ins.  Co.,  49  Me.  200;  Roberts  y.  Con- 
tinental Ins.  Co.,  41  Ind.  321;  Aetna  Ins. 
Co.  v.  Olmstead.  21  Mich.  246;  4  Am.  Rep. 
483;  Continental  Ins.  Co.  v.  Kasey,  25  Gratt. 
268;  18  Am  Rep.  681;  Sherman  y.  Madison 
Ins.  Co.,  39  Wis.  lOi;  Menk  v.  Home  Ins. 
Co.,  76  Cal.  50;  9  Am.  St.  Rep.  158. 


2570.  HEatters  of  opinion. 

Sec.  2670.  Neither  party  to  a  contract  of  insurance  is  bound  to  communicate, 
even  upon  inquiry^  information  of  his  own  judgment  upon  the  matters  in  ques- 
tion. 

ICatters  of  opinion:  See  2  Joyce  on  Insurance,  sec.  1904. 

2571.  Representation,  what. 

Sec.  2671.    A  representation  may  be  oral  or  written. 

647 


§§  2572-2579  Civil  Code.  [Div.  Ill,  Part  IV, 

Bepresentations  may  be  oral  or  writ-  tions:  Wood    on    Fire    Insurance,  sec.  167. 

ten:  See  2  Jojce  on  Insurance,  sec.  1885.  See  Rankin  v.  Amazon  Ins.  Co.,  89  CaL  203; 

Bepresentations  in  marine  insurance:  23  Am.  St.  Rep.  460. 

Sec.  2676,  post.  Bepresentations   and   warrantieB,  dia- 

Bepresentations,  if  in  writing,  are  pre-  tinctions  between:  54  Am.   Dec.  320,  321, 

sumed  to  embrace  all  that  were  made,  and  note;  16  Am    Dec.  463-471«  note, 
will  exclude  evidence  of  parol  representa- 

2572.  When  made. 

Sec.  2572.     A  representation  may  be  made  at  the  same  time  with  issuing  the 
policy,  or  before  it. 

Warranties:  See  sees.  2603,  2604,  post.         Farmers*  Ins.  etc.  Ck).,  13  Wend.  92w   It  pee- 
A  representation  is  not  a  part  of  the  con-      cedes  the  contract, 
tract,    but  is   collateral    thereto:  Snyder  v. 

2573.  How  interpreted. 

Sec.  2573.    The  language  of  a  representation  is  to  be  interpreted  by  the  same 
rules  as  the  language  of  contracts  in  general. 
Interpretation  of  contracts:  See  ante,  sec.  1635. 

2574.  Representation  as  to  future. 

Sec.  2574.     A  representation  as  to  the  future  is  to  be  deemed  a  promise, 

unless  it  appears  that  it  was  merely  a  statement  of  belief  or  expectation. 

Statement  of  belief. — If  from  all  the  cir-  constraction,  notwithstanding  the  form  of 

cumstances  it  appears  that  a  statement  was  the  statement:  Alston  y.  Mechanics'  M.  Ina. 

made  simply  as  an  expression  of  a  belief  or  Co.,  4  HiU,  329;  Bryant  y.  Ocean  Ins.  Con 

as  an  expectation,  it  should  receive  such  a  22  Pick.  200;  1  Arnould  on  Insurance,  5ia 

2575.  How  may  affect  policy. 

Sec.  2575.    A  representation  cannot  be  allowed  to  qualify  an  express  provi- 
sion in  a  contract  of  insurance;  but  it  may  qualify  an  implied  warranty. 

2576.  When  may  be  withdrawn. 

Sec.  2576.    A  representation  may  be  altered  or  withdrawn  before  the  in- 
surance is  effected,  but  not  afterward. 

m 

2577.  Time  intended  by  representation. 

Sec.  2577.  The  completion  of  the  contract  of  insurance  is  the  time  to  which 
a  representation  must  be  presumed  to  refer. 

2578.  Representing  information. 

Sec.  2578.  When  a  person  insured  has  no  personal  knowledge  of  the  fact, 
he  may  nevertheless  repeat  information  which  he  has  upon  the  subject,  and 
which  he  believes  to  be  true,  with  the  explanation  that  he  does  so  on  the  infor- 
mation of  others,  or  he  may  submit  the  information,  in  its  whole  extent,  to  the 
insurer;  and  in  neither  case  is  he  responsible  for  its  truth,  unless  it  proceeds 
from  an  agent  of  the  insured,  whose  duty  it  is  to  give  the  intelligence. 

See  2  Joyce  on  Insurance,  sec.  1904. 

• 

2579.  Falsity. 

Sec.  2579.  A  representation  is  to  be  deemed  false  when  the  facts  fail  to  cor- 
respond with  its  assertions  or  stipulations. 

See  where    the    representation  is  deemed    not  to  be  false,  Hawley  v.  Liverpool  etc. 
Ins.  Co.,  102  Cal.  651. 
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2080.  Effect  of  falsity. 

Sec.  2580.  If  a  representation  is  false  in  a  material  point,  whether  aflBnna- 
tive  or  promissory,  the  injured  party  is  entitled  to  rescind  the  contract  from  the 
time  when  the  representa'tion  becomes  false. 

But  if  the  falsity  is  not  on  a  material 
point  it  does  not  avoid  the  policy:  Irving  v. 
Sea  Ins.  Co.,  22  Wend.  380;  Insurance  Co. 
of  North  America  v.  McDowell,  50  111.  120; 
99  Am.    Dec.    497;    Collins  v.  Charlestown 


Bepresentation  avoiding  insurance.— A 
representation  false  in  a  material  particular 
avoids  the  contract  of  insurance:  Jefferson 
Ins.  Co.  v.  Cotheal.  7  Wend.  72;  22  Am. 
Dec.  667;  Continental  Ins.  Co.  v.  Kasey,  25 
Oratt.  268;  18  Am.  Rep.  681;  Clark  v.  Manu- 
facturers' Ins.  Co.,  8  How.  248;  McCormack 
V.  Orient  Ins.  Co.,  86  Cal.  260;  McCormack 
▼.  Springfield  Fire  etc.  Ins.  Co.,  66  Cal.  3G1. 
A  polic3*  would  be  avoided  which  stated 
that  such  would  be  the  result  if  the  insured 
misrepresented  any  material  fact,  and  the  in- 
sured did  misrepresent  the  number  of  rooms 
the  house  contained:  Yoch  y.  Home  Mutual 
Ins.  Co.,  Ill  Cal.  603. 


Mut.  F.  Ins.  Co.,  10  Gray,  155;  Wynne  v. 
I.iverpool  etc.  Ins.  Co.,  71  N.  C.  121. 

If  false  in  a  material  point,  the  falsity 
does  not  avoid  the  policy  unless  the  insurer 
has  been  misled  by  it:  Campbell  v.  Mer- 
chants' F.  Ins.  Co.,  49  Me.  200:  Rowley  v. 
Empire  Ins.  Co.,  40  N.  Y.  557:  and  see 
Clason  V.  Smith,  3  Wash.  C.  C..156. 


258L  HateriaUty. 

Sec.  2581.    The  materiality  of  a  representation  is  detennined  by  the  same 
rule  as  the  materiality  of  a  concealment. 

man  v.  New   Hampshire  etc.  Ins.  Co.,   21 
N. H.  551. 

But  where  the  facts  are  not  in  dispute, 
the  question  is  for  the  court:  Curry  v.  Com. 
Ins.  Co.,  10  Pick.  535;  20  Am.  Dec.  547; 
Fletcher  v.  Com.  Ins.  Co.,  18  Pick.  419.  See 
Menk  v.  Home  Ins.  Co.,  76  Cal.  50;  9  Am. 
St.  Rep.  158. 


Materiality  of  representation,  how  de- 
termined: See  ante,  sec.  2565. 

That  it  is  a  question  for  the  jury  under  all 
the  facts  and  circumstances^  see  Sexton  v. 
Montgomery  Ins.  Co.,  9  Barb.  191;  McLana- 
han  T.  Universal  Ins.  Co.,  1  Pet.  170;  Life 
Ins.  Co.  V.  Francisco,  17  Wall.  672;  Board- 


JS582.  Applieation  of  provisions  of  this  article. 

Sec.  2582.  The  provision  of  thie  article  apply  as  well  to  a  modification  of  a 
contract  of  insurance  as  to  its  original  formation. 

8683.  Sight  to  rescind. 

Sec.  2583.  Whenever  a  right  to  rescind  a  contract  of  insurance  is  given  to 
the  insurer  by  any  provision  of  this  chapter,  such  right  may  be  exercised  at  any 
time  previous  to  the  commencement  of  an  action  on  the  contract.  [New  sec- 
tion, approved  March  30,  1874;  Amendments  1873-74,  255;  took  eflPect  July  1, 
1874.] 


SesclMion  of  contract  of  insurance.— 
"The  object  of  this  section,''  say  the  code 
examiners,  at  whose  recommendation  it  was 
adopted,  "is  to  fix  a  limit  in  which  the 
ri^ht  to  rescind  can  be  exercised.  Usually, 
the  STound  for  rescission  is  not  discovered 
until  after  a  loss,  when  investigation  is  had 
respecting  the  truth  of  the  representation 
upon  which  the  policy  waa  issued.  If  it  be 
then  ascertained  that  a  material  fact  was 
concealed  from    the  insurer,  his    right    to 


rescind  should  be  promptly  exercised,  if  at 
all.  A  failure  to  exercise  the  right  cannot, 
of  course,  prejudice  any  defense  to  the  ac- 
tion which  the  concealment  may  furnish": 
See  Rankin  y.  Amazon  Ins.  Co.,  80  Cal.  203; 
23  Am.  St.  Rep.  460. 

See,  generally,  on  cancellation  and 
rescission,  2  Joyce  on  Insurance,  sees. 
1C34-1682. 

See,  also,  sec.  2600,  post,  and  note. 
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ARTICLE  VI. 


THE  POLICY. 

8ec.  2586.  Policy,  whut 

Sec.  2587.  What  must  be  specified  in  a  policy. 

Sec.  2588.  Whose  interetst  is  covered. 

Sec.  2589.  Insurance  by  agent  or  trustee. 

Sec.  2590.  Insurance  by  part  owner. 

Sec.  2591.  Creneral  terms. 

Sec.  2592.  Successive  owners. 

Sec.  2593.  Transfer  of  the  thing  insured. 

» 

Sec.  2594.  Open  and  valued  policies. 

Sec.  2595.  Open  policy,  what. 

Sec.  2596.  Valued  policy,  what. 

Sec.  2597.  Running  policy,  what. 

Sec.  2598.  Effect  of  receipt. 

Sec.  2599.  Agreement  not  to  transfer. 

2586.  Policy,  what. 

Sec.  2586.    The  written  instrument  in  which  a  contrajct  of  insurance  is  set 
forth  ifi  called  a  policy  of  insurance. 


Parol  contracts  of  insurance  are  valid, 
in  the  absence  of  a  statute  to  the  contrary: 
First  Baptist  Church  t.  Brooklyn,  19  N.  Y. 
304;  Ellis  v.  Albany  City  Fire  Ins.  Co..  50 
N.  Y.  402;  10  Am.  Rep.  495;  Angel  y.  Hart- 
ford Fire  Ins.  Co.,  59  N.  Y.  171;  17  Am. 
Rep.  322;  Henning  y.  United  States  Ins.  Co., 
47  Mo.  425;  4  Am.  Rep.  332;  Relief  Fire 
Ins.  Co.  V.  Shaw,  94  U.  S.  574;  Sanborn  y. 
Fireman's  Ins.  Co.,  16  Gray,  448;  77  Am. 
Dec.  419;  Gold  v.  Sun  Ins.  Co.,  73  Cal.  216. 
See  Harron  y.  City  of  London  Fire  Ins.  Co., 
88  Cal.  16.  . 

And  see,  generally.  Wood  on  Insurance, 
section  4  et  seq.,  containing  a  valuable  dis- 
cussion of  the  requisites  of  yalid  parol  con- 
tracts. In  the  note  to  Taylor  y.  Phoenix 
Ins.  Co.,  8  Ins.  L.  J.  853,  will  be  found 
some  further  adjudications  upon  questions 
growing  out  of  this  subject. 

Parol  contracts  of  insurance:  See  69 
Am.  St.  Rep.  143-152,  note. 


Policies  are  to  be  interpreted  by  the- 
same  rules  which  apply  to  other  contracts, 
and  are  to  be  enforced  according  to  the  in- 
tentions of  the  parties:  Wells,  Fargo  &  Co. 
y.  Pacific  Ins.  Co.,  44  Cal.  397;  Yoch  t. 
Home  Mut.  Ins.  Co.,  Ill  Cal.  503;  and  are 
to  be  construed  liberally  in  fayor  of  the  in- 
sured: Wells,  Fargo  &  Co.  y.  Pacific  Ins. 
Co.,  44  Cal.  397.  See  where  language  ift 
ambijTUous,  Rankin  y.  Amazon  Ina.  Co.,  89 
Cal.  203;  23  Am.  St.  Rep.  460;  Northey  t. 
Bankers*  Life  Assn.,  110  CaK  547.  As 
to  time  when  policy  takes  effect,* see  Union 
Ins.  Co.  y.  American  Fire  Ins.  Co.,  107  Cal. 
327;  48  Am.  St  Rep.  140.  An  indorsement 
on  the  back  of  the  policy,  of  the  name  and 
place  of  business  of  the  company  by  which 
it  is  issued,  forms  no  part  of  the  policy: 
Ferrer  y.  Home  Mut.  Ins.  Co.,  47  Cal.  4ia 
See,  as  to  breach  of  contract  for  failure  to 
renew  a  policy,  Grold  y.  Sun  Ins.  Co.,  73  CaL 
216. 


2587.  What  mnst  be  specified  in  a  policy. 

Sec.  2587.    A  policy  of  insurance  must  specify: 

1.  The  parties  between  whom  the  contract  is  made: 

2.  The  rate  of  premium; 

3.  The  property  or  life  insured; 

4.  The  interest  of  the  insured  in  property  insured,  if  he  i's  not  the  absolute 
owner  thereof; 

5.  The  risks  insured  against;  and, 

6.  The  period  during  which  the  insurance  is  to  continue. 

Subd.  4.  Describing  nature  of  inter-  202.  Mr.  Duer  recommended  its  introduc- 
tion from  the  French  law  into  ours,  and  the 
recommendation  being  a  good  one  (aee  2 
Duer  on  Insurancei  463)  was  acted  on.  This 
makes  a  radical  change  in  the  law  as  it  ex- 


eat.— "This  proyision  is  contrary  to  the  com- 
mon law:  White  y.  Hudson  River  Ins.  Co., 
7  How.  Pr.  341;  Crowley  y.  Cohen,  3  Bam. 
&  Adol.  478;  2  Parsons  on  Maritime  Law, 
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isted  preyionsly,  and  should  be  carefaly  ob- 
■eryed  in  making  or  receiving  a  policy,  for 
in  many  cases  it  is  very  difficult,  and  may 
■ometimes  be  utterly  impossible,  to  describe 
particularly  the  interest  before  the  loss; 
and  the  former  rule  was  said  by  Phillips  (1 
Phillips  on  Insurance,  subsec.  438),  to  have 
arisen  'from  the  necessity  of  the  case':  See 
the  case  of  Kewley  ▼.  Ryan,  2  H.  Black. 
343,    by    Lord    Mansfield     and     associates. 


quoted  in  1  Phillips  on  Insurance,  subsec. 
438,  supra.  It  is  now  necessary  to  describe 
the  interest  insured  in  the  policy:  See, 
also,  sec.  2655,  post,  and  note,  as  to  what  it 
covered  by  certain  terms  inserted  in  a  pol- 
icy": Commissioners*  note.  Compare  with 
sec.  2568. 

Misdescription    of    property   Insured: 
See  30  Am.  Dec.  101,  103.  note. 


2588.  Whose  interest  is  covered. 

Sec.  2588.    When  the  name  of  the  person  intended  to  he  insured  is  speci- 
fied in  a  policy,  it  can  he  applied  only  to  his  own  proper  interest. 

Insurable  Interest  generally:  See  sec. 
2646. 


Stating   interest   of   insured:  See   sec. 
2568. 


2589.  Insnrance  by  agent  or  trustee. 

Sec.  2589.  When  an  insurance  is  made  hy  an  agent  or  trustee,  the  fact  that 
his  principal  or  beneficiary  is  the  person  really  insured  may  be  indicated  by 
describing  him  as  agent  or  trustee,  or  by  other  general  words  in  the  policy. 

Agents,  applications  made  out  by:  See  9  Am.  St.  Rep.  229-236,  note. 

2590.  Insurance  by  part  owner. 

Sec.  2590.  To  render  an  insurance  effected  by  one  partner  or  part  owner 
applicable  to  the  interest  of  his  copartners  or  of  other  part  owners,  it  is  neces- 
sary that  the  terms  of  the  policy  should  be  such  as  are  applicable  to  the 'joint 
or  common  interest. 

Insurance  by  partner  of  cotenant.^ 
Where  a  partner  or  a  part  owner  insures  in 
his  own  name  only,  in  the  absence  ot  any 
evidence  to  the  contrary  the  policy  will 
coyer  the  undirided  interest  only  of  the 
party  named:  Peoria  etc.  Ins.  Co.  v.  Hall, 
12  Mich.  202;  Bailey  y.  Hope  Ins.  Co.,  56 
Me.  474. 

Bnt  if  it  be  known  to  the  insurer  that  it 
was  intended  to  coyer  the  interest  of  all, 
a  recovery  may  be  had  for  the  whole  inter- 

2591.  General  terms. 

Sec.  2591.    When  the  description  of  the  insured  in  a  policy  is  so  general  that 

it  may  comprehend  any  person  or  any  class  of  persons,  he  only  can  claim  the 

benefit  of  the  policy  who  can  show  that  it  was  intended  to  include  him. 

"For  whom  it  may  concern.— "A  policy 
made  in  the  name  of  a  particular  person 
*for  whom  it  may  concern/  or  with  any 
other  eqoiyalent  clause,  will  be  applied  to 
the  interest  of  the  party  or  parties,  and  only 
the  party  or  parties,  for  whom  it  is  in- 
tended by  the  person  who  effects  or  orders 
it,  if  such  party  has  authorized  its  being 
made  beforehand,  or  subsequently  adopts 
it":  1  Phillips  on  Insurance,  sec.  383. 
When  there  is  no  previous  authorization,  the 
intention  of  the  parties  to  the  contract  and 
the  subsequent  ratification  of  the  party  for 
whom  it  was  effected  determine  its  validity 
and  the  right  of  the  latter  to  recover  on  it: 
Buck  T.  Chesapeake   Ins.    Co.,  1  Pet.  151; 


est:  Manhattan  Ins.  Co.  y.  Webster,  60  Pa. 
St.  227;  Keith  v.  Globe  Ins.  Co.,  52  111.  518; 
4  Am.  Rep.  624;  Peoria  Ins.  Co.  v.  Hall, 
12  Mich.  202.  A  surviving  partner  or  ten- 
ant in  common  may  enforce  a  policy  issued 
to  protect  the  entire  interest  in  the  prop- 
erty: Oakum  v.  Dorchester  Ins.  Co.,  98 
Mass.  57. 

Transfer  of   policy  from  one   partner 
to  another:  See  ante«  sec  2557. 


Bandery  v.  Union  Ins.  Co.,  2  Wash.  391; 
De  BoUe  v.  Pennsylvania  Ins.  Co.,  4  Whart. 
68;  33  Am.  Dec.  38.  Where  there  is  a  prior 
authority,  the  intention  of  the  party  giving 
this  authority  determines  whose  interests 
are  concerned:  Holmes  v.  United  Ins.  Co.,  2 
Johns.  Cas.  329. 

These  clauses,  "for  whom  it  may  concern," 
and  the  like,  apply  only  in  favor  of  those 
who  were  contemplated  at  the  time  the 
insurance  was  made,  and  who  then  had  an 
insurable  interest  in  the  subject  matter:  1 
Parsons  on  Marine  Insurance,  46. 

It  is  not  necessary  that  the  agent  should 
know  who  the  parties  concerned  are.  If  he 
intended  to  protect  all  interests,  then  any 


651 


§§  2592-2596 


Civil  Code. 


[Div.  Ill,  Part  IV, 


who  at  that  time  and  at  the  loss  had  an 
interest  is  protected  by  the  policy:  Waring 
▼.  Indemnity  Ins.  Ca).,  45  N.  Y.  606;  6  Am. 
Rep.  140;  Sanders  v.  Hillsborough  Ins.  Co., 
44  N.  U.  238;  Hooper  y.  Robinson,  98  U.  S. 
628.  See  as  to  the  description  of  property. 
Hatch  V.  New  Zealand  Ins.  Co.,  67  Cal.  122. 
Parol  evidence  is  admissible  to  identify  the 
property:  Claffey  v.  Hartford  Fire  Ins.  Co., 
68  Cal.  169.  Soe  Enos  y.  Sun  Ins.  Co.,  67 
Cal.  621. 

"For  whom,  it  may  concern*':  See  16 
Am.  Dec.  323,  324,  note. 

In  whose  name  action  to  be  brought.— 
A  recent  case  in  Maine,  Sleeper  y.  Union 
Ins.  Co.,  65  Me.  385,  20  Am.  Rep.  706, 
holds  that  neither  the  party  procuring  the 
policy,  or  the  one  for  whose  benefit  it  was 
taken  out,  although  not  named  therein,  may 
sue  on  the  policy.    The  beneficiary  may  sue 


as  the  real  party  in  interest:  West  Coast 
Lumber  Co.  y.  State  Investment  Ins.  Co., 
98  Cal.  502.  Barnes  y.  Union  M.  F.  Ins. 
Co.,  45  N.  H.  21.  is  a  Yulnable  decision,  the 
court  collecting  many  adjudicationa  in  vhicfa 
an  action  in  the  name  of  the  agent  obtaining 
the  policy  was  upheld.  A  mortgagee  of  in- 
sured property  to  whom  the  loss  is  made 
payaUe  is  entitled  to  recover  the  loss  to  the 
full  extent  of  the  mortgage  debt:  National 
Bank  of  D.  O.  Mills  &  Co.  v.  Union  Ins.  Co., 
88  Cal.  497;  22  Am.  St.  Rep.  324. 

The  general  rules  of  pleading  apply  to  an 
action  upon  a  life  insurance  policy  iaraed 
by  a  mutual  accident  association,  and  the 
plain tift,  as  in  other  cases,  must  show  by 
proper  averm^t  his  true  cause  of  action: 
Deardorff  y.  Guaranty  Mut.  etc.  Assn.,  89 
Cal.  590. 


2592.  Successiye  owners. 

Sec.  2592.  A  policy  may  be  so  framed  that  it  will  inure  to  the  benefit  of 
whomsoever,  during  the  continuance  of  the  risk,  may  become  the  owner  of  the 
interest  insured. 

See  examples    of    such    policies:  Law-      Traders*  Ins.  Co.,  6  Paige,  5S3,  597:  War- 
rence    y.  Sebor,  2    Caines,  203;  Rogers    y.      ing  y.  Indemnity  Ins.  Co.,  45  N.  Y.  611. 

2693.  Transfer  of  the  thing  insured. 

Sec.  2593.  The  mere  transfer  of  a  thing  insured  does  not  transfer  the  policy, 
but  suspends  it  until  the  same  person  becomes  the  owner  of  both  the  poUcy 
and  the  thing  insured. 


Transfer  of  interest:  See  f?eneraUy,  on 
alienation  of  interest,  sec.  2553  et  seq. 
Whether  the  policy  by  expressly  stipulating 
against  transfer  can  prevent  the  revival  of 
the  insured's  right  to  recover,  notwithstand- 


ing the  property  has  again  come  into  his 
hands,  he  still  holding  the  policy,  see  Cock- 
erill  V.  Cincinnati  Ins.  Co.,  16  Ohio.  14S; 
Home  Ins.  Co.  y.  Haualein,  60  Hi.  62L 


2694.  Open  and  valued  policies. 

Sec.  2594.    A  policy  is  either  open  or  valued. 

2595.  Open  policy,  what. 

Sec.  2595.    An  open  policy  is  one  in  which  the  value  of  the  thing  insured  is 
not  agreed  upon,  but  is  left  to  be  ascertained  in  case  of  loss. 

See  1  Joyce  on  Insurance,  sees.  156-158. 

2596.  Valued  policy,  what. 

Sec.  2596.     A  valued  policy  is  one  which  expresses  on  its  face  an  agreement 
that  the  thing  insured  shall  be  valued  as  a  specified  sum. 


Valuation  in  marine  insurance:  See 
post,  sec.  2736. 

Valued  policies:  See  1  Joyce  on  Insur- 
ance, sees.  159-1(58.  In  the  absence  of  fraud, 
the  sum  agreed  on  in  valued  policies  is  con- 
cluRive;  in  open  policies,  the  value  at  the 
time  of  the  Iosr  must  be  proved:  Alsop  v. 
Com.  Ins.  Co.,1  Sum.  451;  Holmes  v.  Charles- 
town  Ins.  Co.,  10  Met.  211;  43  Am.  Dec. 
428;  Lycoming  Ins.  Co.  v.  Michell,  48  Pa. 
St.  372;  Cushman  v.  N.  W.  Ins.  Co.,  34  Me. 
487.    Any  form  of  expression  defining  the  in- 
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tention  of  the  parties  may  be  used  to  show 
that  a  policy  Is  "valued":  Laurent  v.  Chat- 
ham Ins.  Co.,  1  Hall,  40;  Wallace  y.  Ins. 
Co.,  4  La.  289. 

Overvaluation:  See  note,  29  Am.  Dec. 
61G.  Mere  overvaluation  is  not  evidence  of 
fraudulent  misstatement,  nor  will  such  f«ct 
throw  upon  the  insured  the  burden  of  show- 
ing that  the  statement  was  innocently  made: 
Helbing  v.  Svea  Ins.  Co.,  54  Cal.  156;  35  Am. 
Rep.  72;  Wheaton  v.  North  British  Ina  Co.* 
76  Cal.  415;  9  Am.  St.  Rep.  216. 
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2597.  Bnnning  policy,  what. 

Sec.  2697.  A  miming  policy  is  one  which  contemplates  successive  insur- 
ances, and  which  provides  that  the  object  of  the  policy  may  be  from  time  to 
time  defined^  especially  as  to  the  subjects  of  insurance^  by  additional  statements 
or  indorsements. 

Bnnnlng  policies:  See  Joyce  on  Insnr- 
ance,  sees.  157,  1733,  3770,  as  to  mnniDg, 
blanket,  and  floating  policies.  In  Arnold  y. 
Pacific  Mnt.  Ins.  Co.,  78  N.  Y.  7,  12,  the 
court  thus  speak  of  running  policies  of  in- 
surance: *'The  general  rule  is  that  the  prop- 
erty insured  must  be  specified  in  the  policy. 
But  open  or  running  policies  are  an  excep- 
tion to  this  rule.  They  were  brought  into 
use  to  enable  merchants  to  insure  their 
goods  shipped  at  distant  ports,  when  it  is 
impossible  for  them  to  know  the  precise 
quantity  or  character  of  the  goods,  or  the 
particular  ship  in  which  they  are  shipped, 
and  thus  unable  to  describe  accurately  or 
particularly  the  subject  of  insurance:  1  Ar- 
Bonld  on  Marine  Insurance,  4th  ed.,  31S. 
These  policies  generaUy,  if  not  uniTersiiUy, 
require  that  the  risk  shall  be  declared  or  re- 
ported to  the  underwriter  as  soon  as  known 

2598.  Effect  of  receipt. 

Sec.  2598.     An  acknowledgment  in 

conclusive  evidence  of  its  payment^  so 

withstanding  any  stipulation  therein 

premium  is  actually  paid. 

Aclmowledgment  of  receipt  of  premi- 
uzn  in  a  policy  of  insurance  delivered  to  the 
insured  cannot  be  denied  so  as  to  destroy 
the  binding  effect  of  the  policy:  Basch  y. 
Humboldt  Ins.  Co.,  35  N.  J.  L.  429;  Teutonia 
Ins.  Co.  T.  Mueller,  77  111.  22;  Dayton  Ins. 
Co.  T.  Kelly,  24  Ohio  St.  345;  15  Am.  Rep. 
G12;  Heaton  y.  Manhattan  Ins.  Co.,  7  R.  I. 
502;  Insurance  Co.  v.  Colt,  20  Wall.  560; 
Cons.  Ins.  Co.  y.  Cashow,  41  Md.  59;  Far- 
num  T.  Phoenix  Ins.  Co.,  83  Cal.  246;  17 
Am.  St.  Rep.  233.  The  insurance  com- 
pany reserving  to  themselves  the  right  to 
cancel     the    policy    for    any    cause     may 


to  the  assured."  The  reason  of  this  require- 
ment was  stated,  in  Carver  Co.  v.  Manufac* 
turers'  Ins.  Co.,  6  Gray, 214,  to  be:  'To  iden- 
tify the  property  insured;  to  know  what  was 
at  risk  that  they  might  protect  it;  to  ascer- 
tain when  the  policy  was  exhausted;  and  as 
evidence  of  the  sums  at  risk  and  premium 
earned." 

That  policies  of  this  nature  may  fasten 
upon  the  insurers  a  responsibility  for  a  loss 
known  before  indorsement  on  the  policy  of 
the  value  of  the  subject  matter  is  demand- 
ed, see  Wells,  Fargo  &  Co.  v.  Pacific  Ins. 
Co.,  44  Cal.  307. 

See,  also.  Orient  Mut.  Ins.  Co.  t.  Wright, 
23  How.  401,  Kennebec  Co.  v.  Augusta  Ins. 
Co.,  6  Gray,  204,  for  other  decisions  involv- 
ing the  rights  of  the  parties  to  running  poli- 
cies of  insurance. 


a  policy  of  the  receipt  of  premium  is 

far  as  to  make  the  policy  binding,  not- 

thai  it  shall  not  be  binding  until  the 


notify  the  insured  that  they  will  do  so 
if  the  premium  be  not  paid  by  a  certain 
day;  and  the  acknowledgment  in  <the  policy 
of  the  receipt  of  the  premium  will  not  pre- 
vent the  company  from  setting  up  the  de- 
fense of  cancellation:  Bergson  v.  Builders* 
Ins.  Co.,  38  Cal.  541.  But  the  condition  as 
to  the  payment  of  premium  may  be  waived 
by  an  unconditional  delivery  of  the  policy: 
Griffith  V.  New  York  Life  Ins.  Co.,  101  Cal. 
627;  40  Am.  St.  Rep.  96;  Turgens  v.  New 
York  life  Ins.  Co..  114  Cal.  161. 

Frexnlanui  In  general:  See  sec.  2616  et 
seq.,  post. 


2599.  Agreement  not  to  transfer. 

Sec.  2599.    An  agreement,  made  before  a  loss,  not  to  transfer  the  claim  of  a 
person  insured  against  the  insurer  after  the  loss  has  happened  is  void. 


ARTICLE  VIL 


WARRANTIES. 

Sec.  2603.  Warranty,  express  or  impjied. 

Sec.  2601.  Form. 

Sec.  2605.  Warranty  must  be  in  policy* 

gee.  2606.  Past,  present  and  future  warranties. 

Sec.  2607.  Warranty  as  to  past  or  present. 
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Sec.  2608.    Warranty  as  to  the  future. 
Sec.   2600.    Performance  excused. 
Sec.  2610.    What  acU  avoid  the  policy. 
Sec.  2611.    Policy  may  provide  for  ayoidance. 
Sec.  2612.    Breach  without  fraud. 

2603.  Warranty,  express  or  implied. 

Sec.  2603.    A  waxramty  is  either  express  or  implied. 

Warranty,  what  Is  and  effect  of:  See  40      fined:  See  3  Joyce  on  Insurance,  sees.  1943- 

Am.  Dec.  349-351,  note.  l^"-        ,  .... 

Implied  warrantieB   in  marine  inaur- 
EzpreBB   and   implied   warranties  de-     a^ce:  See  sec.  2681  et  seq.,  post. 

2604.  Form. 

Sec.  2604.    No  particular  form  of  words  is  necessary  to  create  a  warranty. 


The  form  of  warranty  is  made  imma- 
terial by  the  above  section.  As  is  said 
in  Wood  on  Fire  Insurance,  section  167,  sup- 
ported by  many  adjudications:  "No  partic- 
ular form  of  words  is  necessary.  It  is 
enough  if  the  language  is  such  as  applied  to 
the  risk,  to  indicate  that  it  was  the  inten- 
tion of  the  parties  that  a  certain  thing 
should  be  done,  or  a  certain  state  of  things 
continue,  and  the  language  must  be  such  as 
to  leave  no  doubt  that  a  continuing  warran- 
ty is  intended.*'  Express  warranties  must  be 
embodied  in  the  policy:  See  sec. '2605,  infra; 
and  it  seems  that  warranties  will  not  be 
created  by  construction:  Jefferson  Ins.  Co. 
V.  Cotheal,  7  Wend.  72;  22  Am.  Dec.  567. 
If  the  provision  in  the  policy  sought  to  be 
enforced  as  a  warranty  is  so  ambiguously 
expressed  as  to  afford  no  definite  idea  of 
its  character,  it  will  not  be  regarded  as  a 
warranty:  National  Bank  v.  Insurance  Co., 
03  U.  S.  673;  Noone  v.  Transatlantic  Fire 


Ins.  Co.,  88  Cal.  152.  It  is  the  general 
rule  of  construction,  recognized  in  this  de- 
cision, that  warranties  are  to  be  construed 
most  strongly  against  the  insurer:  See  Smith 
V.  Mechanics'  F.  Ins.  Co.,  32  N.  Y.  399;  Hiif- 
bie  V.  Guardian  M.  L.  Ins.,  53  N.  Y.  603; 
McCulloch  V.  Norwood,  58  N.  Y.  562;  DUle- 
ber  V.  Home  Ins.  Co.,  69  N.  Y.  256;  25  Am. 
Rep.  182;  Aurora  F.  Ins.  Co.  v.  Eddy.  55  IH 
213;  Everett  v.  Continental  Ins.  Co..  21 
Minn.  76;  United  States  Ins.  Co.  v.  Kimber^ 
ly,  34  Md.  224;  6  Am.  Rep.  325;  Wilson  t. 
Hampden  Ins.  Co.,  4  R.  I.  157.  National 
Bank  v.  Union  Ins.  Co.,  88  Cal.  497;  22  Am. 
St.  Rep.  324.  Statements  in  the  applicatioo, 
though  declared  to  be  warranties,  will  not 
be  regarded  as  such  when  other  stipulations 
of  the  policy  show  that  it  was  the  intention 
of  the  parties  that  only  willful  misrepre- 
sentations should  avoid  the  policy:  Wheaton 
V.  North  British  etc.  Ins.  Co.,  76  Cal.  415; 
9  Am.  St  Rep.  216. 


2606.  Warranty  must  be  in  policy. 

Sec.  2605.  Every  express  warranty,  made  at  or  before  the  execution  of  a  pol- 
icy, must  be  contained  in  the  policy  itself,  or  in  another  instrument  signed  by 
the  insured,  and  referred  to  in  the  policy,  as  making  a  part  of  it.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  255;  took  effect  July  1, 1874.] 

Express  warranty  must  appear  on  the 
face  of  the  policy  or  be  made  a  part  of  the 
policy:  See  3  Joyce  on  Insurance,  sec.  1956. 

Warranty  contained  in  other  instru- 
ments.—The  above  section  materially  de- 
parts from  that  originally  framed  by  the 
code  commissioners.  In  -  their  draft  it 
read:  "Every  express  warranty  made  at  or 
before  the  execution  of  a  policy  must  be  con- 
tained in  the  policy  itself,  and  another  in- 
strument, whether  upon  the  same  paper  or 
not,  cannot  be  referred  to  as  making  a  part 
of  the  policy  for  this  purpose,  even  by 
agreement  of  the  parties."  In  proposing  the 
above  amendment,  the  code  examiners  ex- 
plained: "The  amendment  restores  the  law 
as  it  existed  previous  to  the  code:  See  Par- 
sons on  Maritime  Law,  106,  and  Phillips  on 
Insurance,  sec.  756.  The  law  as  it  now 
stands  works  great    hardship    on    insurers, 


without  any  corresponding  benefit  to  any- 
one. Insurers  against  fire  are  in  the  habit 
of  taking  risks  from  a  distance,  relying  en- 
tirely on  the  written  representations  of  the 
insured.  These  are  generally  made  on  print- 
ed blanks  furnished  by  the  insurers,  and 
sometimes  cover  two  or  three  pages  of  de- 
scription, with  diagrams  showing  exposures, 
construction,  occupation,  and  other  elements 
of  risk,  according  to  which  the  premiiun  ii 
graduated.  All  this  cannot,  without  great 
inconvenience,  be  copied  into  the  policy,  yet 
unless  this  is  done«  the  present  section  de- 
prives the  insurer  of  the  right  to  prove  the 
conditions  on  which  he  was  induced  to  fis 
the  premium  and  issue  the  policy.  So  with 
marine  risks;  they  are  constantly  taken  on 
vessels  not  known  to  the  insurer  person- 
ally, or  described  in  his  registers  of  ship- 
ping."   The  section  as  it  now  reads  is  ia 
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harmony  with  the  rule  that  a  warranty  may 
be  contained  in  another  instrument  than  the 
policy  when  expressly  referred  to  in  the  pol- 
icy aa  forming  a  part  thereof:  Le  "Roy  y. 
Harket  F.  Ins.  Co.,  39  N.  Y.  90. 

ApplicatioxL  for  insurance  is  part  of  the 
contract  when  expressly  made  so,  and  un- 
der those  circumstances  must  be  set  out  in 
an  action  on  the  policy  for  a  loss:  Gilmore 
T.  Lycoming  Fire  Ins.  Co.,  55  Cal.  123.  But 
the  terms  of  a  mere  yerbal  application  need 
not  be  alleged:  Tischler  y.  California  Farm- 
ers' etc..  Ins.  Co.,  66  Cal.  178. 

For  a  discussion  of  what  statements  in  the 
application  are  warranties  and  what  mere 
matters  of  description,  see  note,  16  Am. 
Dec.  462.  Where  the  policy  refers  to  the 
application  and  makes  it  part  of  the  policy, 
any  breach  of  the  conditions  or  representa- 
tions made  warranties  by  the  terms  of  the 
application    ayoids    thQ  policy:   Roberts  y. 


Etna  Ins.  Co.,  58  Cal.  83.  If  the  proyisions 
of  the  policy  and  the  application,  taken  to- 
gether, amount  to  a  warranty  as  to  the  ex- 
act truth  of  a  representation-  contained  in 
the  policy,  it  is  erroneous  to  instruct  the 
3ury  that  it  is  for  them  to  determine  wheth- 
er the  misrepresentation  was  or  was  not  ma- 
terial: Noone  y.  Transatlantic  Fire  Ins.  Co., 
88  Cai.  152. 

An  agent  undertaking  to  prepare  an  ap- 
plication for  insurance  acts  as  agent  of  the 
insurance  company,  and  any  misstatements 
therein  of  which  the  insured  is  ignorant 
will  not  be  fatal  to  the  policy  although  the 
application  is  made  a  part  of  the  warranty: 
Wheaton  y.  North  British  etc.  Ina.  Co.,  76 
Cal.  415;  9  Am.  St.  Rep.  216. 

BepresentatlonB  as  dlBtingoished  from 
warrantLes:  See  note,  16  Am.  Dec.  462, 
aboye  referred  to;  and  sec.  2571   et  seq. 


2606.  Pasty  preaenti  and  future  warranties. 

Sec.  2606.    A  warranty  may  relate  t  >  the  past,  the  present,  the  future,  or  to 

any  or  all  of  these. 

See  Stout  y.  City  Fire  Ins.  Co.,  12  Iowa, 
371;  79  Am.  Dec.  539;  Wood  y.  Hartford 
Fire  Ins.  Co.,  13  Conn.  533;  35  Am.  Dec.  92; 
Hartford  etc.  Ins.  Co.  y.  Harmer,  2  Ohio  St. 
452;  59  Am.  Dec.  684;  JefiEerson  Ins.  Co.  y. 


Cotheal,  7  Wend.  72;  22  Am.  Dec.  567;  Dun- 
can y.  Sun  Ins.  Co.,  6  Wend.  488;  22  Am. 
Dec.  437. 

Promissory   warranties:  See  sec.  2608, 
and  note. 


2607.  Warranty  as  to  past  or  present. 

Sec.  2607.    A  statement  in  a  policy,  of  a  matter  relating  to  the  person  or 
thing  insured,  or  to  "the  risk,  as  a  fact,  is  an  express  warranty  thereof. 


Statements  of  facts  as  warraiitie8.~The 
distinction  probably  sought  to  be  made  here 
is  between  mere  descriptiye  particulars 
which  serye  to  identify  the  property  in- 
sured and  statements  which  go  rather  to  the 
nature,  extent,  and  incidents  of  the  risk. 
Thus,  the  building  insured  was  described  as 
a  ''two-story  and  extension  frame,  shingle- 
roof  building,  occupied  as  a  dwelling";  and 
the  court,  in  Alexander  y.  Germania  F.  Ins. 


Co.,  66  N.  Y.  464,  23  Am.  Rep.  70,  held  "oc- 
cupied as  a  dweUing"  to  be  a  warranty.  So 
the  description  of  the  yessel  as  "the  good 
American  ship  called  'The  Rodman' "  was 
held  a  warranty  that  the  yessel  was  Amer- 
ican: Barker  y.  Phoenix  Ins.  Co.,  8  Johns. 
307;  5  Am.  Dec.  339.  And  for  many  other 
decisions  illustratiye  of  the  distinction  aboye 
suggested,  see  Noone  y.  Transatlantic  Fire 
Ins.  Co.,  88  Cal.  152. 


2808.  Warranty  as  to  the  future. 

Sec.  2608.  A  statement  in  a  policy,  which  imports  that  it  is  intended  to  do 
or  not  to  do  a  thing  which  materially  aflfects  the  risk,  is  a  warranty  that  such 
act  or  omission  shall  take  place. 


Promissory  warranties.— For  a  com- 
ment upon  the  peculiar  phraseology  of  this 
section,  see  Barber  on  Insurance,  87.  And 
see,  also,  Mr.  Duer's  remarks  (2  Duer  on  In- 
surance, 707)  upon  the  effect  of  the  insured's 
declaration  of  his  intention.  The  commis- 
sioners refer  to  Bilbrough  y.  Metropolitan 
Ins.  Co.,  5  Duer,  587,  and  from  the  princi- 
ple of  that  case  the  aboye  section  was  prob- 
ably drawn.  There,  in  answer  to  the  in- 
quiry, "During  what  hours  is  the  factory 
worked?"  it  was  stated  that  the  cards,  pick- 
er, etc.,  were  run  day  and  night;  and  fur- 
ther: "We  only  intend  running  nights  until 
we  get  more  cards,  etc.,  which  are  making; 


shall  not  run  nights  oyer  four  months."  It 
was  held  that  this  amounted  to  a  warranty 
that  the  factory  should  stop  running  at 
nights  when  the  cards  then  making  were 
finished  and  in  no  eyent  longer  than  for  four 
months.  So,  also,  in  Ripley  y.  Etna  Ins.  Co., 
80  N.  Y.  136;  86  Am.  Dec.  362;  and  in 
Glendale  Woolen  Co.  y.  Protection  Ins.  Co., 
21  Conn.  19,  54  Am.  Dec.  309,  the  state- 
ment, "there  is  a  watchman  nights,"  was 
held  a  warranty  for  the  future. 

See,  further,  8  Joyce  on  Insurance,  sec. 
1946;  Wood  on  Fire  Insurance,  ^  sec.  165; 
note  in  16  Am.  Dec.  470.  See,  for 
interesting    cases,  Mawhinney  y.  Southern 
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Ins.  Co..  89  Cal.  203;  23  Am.  St  Rep.  460. 
See  as  to  warranty  against  change  of  poa- 
nession,  Smith  v.  Phoenix  Ins.  Co.,  91  Cal. 
323;  25  Am.  St.  Bep.  191;  West  Coast  Lnrn- 
ber  Co.  ▼.  State  Investment  etc.  Co.,  98  OaL 
502;  California  State  Bank  ▼.  Hambnrg- 
Bremen  Ins.  Co.,  71  Cal.  11;  National  Bank 
of  D.  O.  Mills  y.  Union  Ins.  Co..  88  GaL  487; 
22  Am.  St.  Rep.  324. 


Ins.  Co.,  98  Cal.  184;  Benlcia  Agricul- 
tural Works  Y.  Germania  Ins.  Co.,  9 
Cal.  4(58;  Sierra  Milling  etc.  Co.  v.  Hart- 
ford Fire  Ins.  Co.,  76  Cal.  235,  where  it  was 
warranted  that  a  watchman  would  be  kept 
on  the  property.  See  the  same  case  as  to  a 
warranty  that  a  supply  of  water  would  be 
kept  on  the  building  in  readiness  for  use. 
See,  also,  Wenzel  v.  Commercial  Ins.  Co.  of 
California,  67  Cal.  438;  Rankin  v.  Amazon 

2609.  Performance  excnsed. 

Sec.  2609.     When,  before  the  time  arrivea  for  the  performance  of  a  warranty 

relating  to  the  future,  a  loes  insured  against  happens,  or  performance  becomes 

unlawful  at  the  place  of  the  contract,  or  impossible,  the  omission  to  fulfill  the 

warranty  does  not  avoid  the  policy.     [Amendment,  approved  March  30,  1874; 

Amendments  1873-74,  255;  took  effect  July  1,  1874.] 

BeBdnding  contract  of  insurance:  See 
section  2583,  supra,  as  to  the  time  when 
the  right  to  rescind  may  be  exercised.  In 
order  to  entitle  an  insurance  company  to 
rescind  a  contract  of  insurance,  it  must 
show  that  the  conditions  allowing  it  to  re- 
scind were  strictly  foUowed:  Quong  Tue  Sing 
V.  Anglo-Nevada  Assur.  Co.,  86  Cal.  566.  As 
to  tender  of  ratable  proi>ortion  of  premium 
upon  rescission,  see  Quong  Tue  Sing  y.  An- 


glo-Nevada Assnr.  Co.,  86  Cal.  566.  See  the 
same  case  as  to  waiver  of  proper  notice  of 
rescission  and  tender  of  premium. 

Performance  of  warranty  excused:  See 
an  interesting  and  suggestive  discnssicii  of 
this  section  in  Barber  on  Insurance,  section 
67,  where  the  author  considers  the  effect  of 
construing  warranties  conditions  precedent, 
in  view  of  this  provision  of  the  code.  See 
Cowan  Y.  Phoenix  Ins.  Co.,  78  Cal.  181. 


2610.  What  acts  ayoid  the  policy. 

Sec.  2610.     The  violation  of  a  material  warranty,  or  other  material  provision 
of  a  policy,  on  the  part  of  either  party  thereto,  entitles  the  other  to  rescind. 


Bescindlng  policy.— "This  is  simply  the 
ordinary  rule  in  the  rescission  of  contracts 
—a  failure  to  perform  by  one  is  a  failure  of 
consideration  to  the  other  contracting  party: 
See  sees.  1688,  1689,  ante,  and  notes":  Com- 
missioners' note. 

This  section  distinguishes  between  material 
and  immaterial  warranties.  Heretofore  all 
warranties  were  deemed  material.  The  in- 
surer can,  however,  protect  himself,  under 


section  2611,  infra,  by  declaring  in  the  pol- 
icy that  violation  of  an  immaterial  warran- 
ty will  avoid  the  contract.  See«  for  an  in- 
teresting case  on  breach  of  warranty,  Mc- 
Kenzie  v.  Scottish  Union  etc.  Ins.  Co.,  112 
Cal.  548. 

Breach  of  condition  as*  to  part  of  prop- 
erty, whether  avoids  whole  policy:  See  38 
Am.  Rep.  230-232,  note. 


2611.  Policy  may  provide  for  avoidance. 

Sec.  2611.  A  policy  may  declare  that  a  violation  of  specified  provisions  there- 
of shall  avoid  it^  otherwise  the  breach  of  an  immaterial  provision  does  not  avoid 
the  policy. 


Materiality  of  warranty.— Where  there 
is  an  express  warranty,  the  question  whether 
the  fact  stated  or  stipulated  for  be  mate- 
rial to  the  risk  or  not  is  of  no  consequence; 


and  if  the  warranty  is  promissory,  it  is  im- 
material to  what  cause  noncompliance  is  At- 
tributable: McKenzie  v.  Scottish  Union  etc. 
Ins.  Co.,  112  Cal.  548. 


2612.  Breach  without  fraud. 

Sec.  2612.  A  breach  of  warranty,  without  fraud,  merely  exonerates  an  insurer 
from  the  time  that  it  occurs,  or  where  it  is  broken  in  its  inception^  prevents  the 
policy  from  attaching  to  the  risk. 


Breach  of  warranty  without  fraud.— If 
the  warranty  was  broken  at  its  inception 
without  any  fraud  on  the  part  of  the  in- 
sured, he  is  entitled  to  a  return  of  the  pre- 
mium: See  sec.  2619,  post. 


Waiver  of  forfeiture.— That  the  insured 
may  waive  a  breach  of  the  conditions  of  a 
policy,  and  this  without  any  further  agree- 
ment therefor,  see  Titus  v.  Glen  Falls  Ins. 
Co.,  81  N.  Y.  419,  containing  a  concise  soxn* 
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mary  of  the  law  of  New  York  state.  That 
the  insurer  may  waive  a  breach  of  condi- 
tions in  the  policy,  see  West  Coast  Lnmber 
Co.  V.  State  etc.  Ins.  Co.,  98  Cal.  502;  Kru- 
ger  V.  Western  etc.  Ins.  Co.,  72  Cal.  01;  1 
Am.  St.  Rep.  42;  Stockton  t.  Combined  Har- 
vester etc.  Works  v.  Glen  Falls  Ins.  Co.,  98 
Cal.  557;  Mnrray  ▼.  Home  Ben.  Life  Assn., 90 
Cal.  402;  25  Am.  St.  Rep.  133,  where  the  com- 
pany ai^rees  to  accept  an  overdne  preminm. 
See  Cartin  v.  Phoenix  Ins.  Co.,  78  Cal.  619. 
See,  furthef,  for  example  of  a  waiver  of 
forfeiture  for  breach  of  warranty.  Silver- 
berg  v.  Phoenix  Ins.  Co.,  67  Cal.  36.  A  com- 
pany will  be  held  to  have  waived  a  forfei- 
ture when  they  pay  a  loss  to  a  mortgagee 
who  has  misrepresented  his  interest  in  the 
propertyj  and  the  company  has  knowledge  of 


such  misrepresentation:  Baker  v.  Fireman's 
Fund  Ins.  Co.,  79  Cal.  34.  See  where  a  con- 
dition of  the  policy  is  waived  by  accepting 
an  application  as  part  of  policy  which  shows 
facts  on  the  face  of  it  contrary  to  the  con- 
dition of  the  policy,  Davis  v.  Phoenix  Ins. 
Co.,  Ill  Cal.  409.  Where  a  default  has  been 
mnde  in  payment  of  one  assessment,  but  a 
remittance  of  the  new  assessment  is  re- 
quested, there  is  a  waiver:  Mills  v.  Home 
Ben.  Life  Assn.,  105  Cal.  232.  It  will  not  be 
considered  a  waiver  where  the  insured  after 
a  loss  produce  their  books  and  the  property 
which  -escaped  damage  at  the  request  of  the 
defendant,  though  such  acts  were  attended 
by  considerable  expense  to  the  insureil:  Mc- 
Cormick  v.  Orient  Ins.  Co..  86  Cal.  260. 


ABTICLE  Vin. 


PREMIUMS. 

Sec.  2616.  When  premium  is  earned. 

Sec  2617.  Return  of  premium. 

Sec.  2G18.  When  return  not  allowed. 

Sec.  2619.  Return  for  fraud. 

Sec.  2620.  Overinsurance  by  several  insurers.  ' 

Sec.  2621.  Contribution. 

Sec.  2622.  Proportionate  contribution. 


2616.  Wlien  premium  it  earned. 

Sec.  2616.    An  insurer  is  entitled  to  payment  of  the  premium  as  soon  as  the 
thing  insured  is  exposed  to  the  peril  insured  against. 


Commencement  of  risk.— For  construc- 
tions of  the  words  "at  and  from"  in  a  policy 
of  marine  insurance,  see  Patrick  v.  Ludlow, 
2  Am.  Dec.  130;  Oarrigues  v.  Coxe,  2  Am. 
Dec.  493;  Taylor  v.  Lowell,  3  Am.  Dec.  141; 
Deblois  v.  Ocean  Ins.  Co.,  28  Am.  Dec.  246; 
Martin  v.  Fishinf?  Ins.  Co.,  32  Am.  Dec.  220. 
When  vessel  deemed  to  be  at  sea:  Wood 
Y.  New  England  Mar.  Ins.  Co.,  7  Am.  Dec. 
182;  Bo  wen  v.  Hope  Ins.  Co.,  32  Am.  Dec. 
213.  A  policy  which  is  to  take  effect  from 
the  happening  of  a  particular  event,  con- 
templated by  the  policy  to  be  at  a  future 
time,  but  which  has  already  happened,  still 
will  hold  the  insurers:  Cobb  v.  N.  E.  M.  M. 
Ins.  Co.,  6  Gray,  192;  and  compare  Manly 
V.  United.  Marine  etc.  Co.,  6  Am.  Dec.  40. 
Insurance   on   bullion    and   treasure   to   be 


laden  at  certain  named  ports  includes  treas- 
ure delivered  by  passenger  at  sea:  Wells, 
Fargo  &  Co.  v.  Pacific  Ins.  Co.,  44  Cal.  397. 

Premium,  actual  payment  of  in  cash, 
condition  that  policy  shall  not  be  binding 
until:  See  57  Am.  Rep.  514,  515,  note.  Fail- 
ure to  pay  premium  on  account  of  war:  See 
19  Am.  Rep.  148-150,  note.  Waiver  of  pay- 
ment of  premium:  See  29  Am.  Rep.  777-779, 
note.  When  nonpayment  of  premium  works 
forfeiture:  See  29  Am.  Rep.  205-207,  noto. 

Beceipt  in  .policy,  how  far  conclusive  of 
payment:  See  sec.  2598,  ante. 

Installment  payment  of  premiums  in 
life  policies  under  peculiar  terms  thereof: 
See  Howard  v.  Continental  etc.  Ins.  Co.,  48 
Cal.  229.  See  Murray  v.  Home  Ben.  Life 
Assn.,  90  Cal.  402;  25  Am.  St.  Rep.  133. 


2617.  BetruriL  of  premium. 

Sec.  2617.    A  person  insured  is  entitled  to  a  return  of  premium  paid  as 
follows: 

1.  To  the  whole  premium,  if  no  part  of  his  interest  in  the  thing  insured  be 
exposed  to  any  of  the  perils  insured  against; 

2.  Where  the  insurance  is  made  for  a  definite  period  of  time,  and  the  insured 
surrenders  his  policy,  to  such  proportion  of  the  premium  as  corresponds  with 
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the  unexpired  time,  after  deducting  from  the  whole  premium  any  claim  for  losa 
or  damage  under  the  policy  which  has  previously  accrued.  [Amendmentj  ap- 
proved March  30,  1874;  Amendments  1873-74,  256;  took  effect  July  1, 1874.] 

Betunx  of  premium  and  assessments:  policy  withoat  cause,  and  recover  a  ratable 

See  2  Joyce  on  Insuraace,  sees.  1890-1430;  proportion  of  the  premium:  Joshua  Bendy 

2  Arnould  on  Insurance,  sec.  lOd;  May  on  Machine  Works  t.  American  Steam  Boiler 

Insurance,  sec.  567..  Ins.  Co.,  86  Cal.  246;  21  Am.  St.  Rep.  33. 

This  section  does  not  give  the  insured         Betuxn  for  fraud:  See  sec.  2619,  infra, 
a  right  to  insist  upon  a  cancellation  of  the 

2618.  When  return  not  allowed. 

Sec.  2618.    If  a  peril  insured  ttgainst  has  existed,  and  the  insurer  has  been 

liable  for  any  period,  however  short,  the  insured  is  not  entiiied  to  return  of 

premiums,  so  far  as  that  particular  risk  is  concerned.     [Amendment,  approved 

March  30,  1874;  Amendments  1873-74,  256;  took  eflEect  July  1,  1874.] 

No  return  of  premium  when  risk  at-  Ins.   Co.  t.  Clapp.   11  Pick.  56.      If  the 

taches:  2  Joyce   on  Insurance,  sec.   1397;  premium  is  applicable  to  two  risks  and  one 

Malhoit   T.   Metropolitan   etc.   Ins.  Co.,   87  never  attaches,  the  premium  on  such  risk, 

Me.  374;  47  Am.  St.  Rep.  336;  Fulton  y.  if  ascertainable,    may   be  recovered  back: 

Lancaster  Ins.  Co.,  7  Ohio,  325;  Merchants'  Bunyon  on  Life  Insurance,  95. 

2619.  Beturn  for  fraud. 

Sec.  2619.  A  person  insured  is  entitled  to  a  return  of  the  premium  when  the 
contract  is  voidable,  on  account  of  the  fraud  or  misrepresentation  of  the  insurer, 
or  on  account  of  facts  of  the  existence  of  which  the  insured  was  ignorant  with- 
out his  fault;  or  when,  by  any  default  of  the  insured  other  than  actual  fraud, 
the  insurer  never  incurred  any  liability  under  the  policy. 

Beturn  for  fraud.— The  premium  cannot  where  the  insured  sought  to  ayoid  the  con- 
be  recovered,  although  the  contract  is  void,  tract  on  the  ground  of  the  insured's  decep- 
where  the  fraud  was  committed  by  the  in-  tion.  the  court  thought  that  the  whole  pre- 
sured:  Himely  v.  South  Carolina  Ins.  Co.,  12  mium  ought  to  hav«  been  returned.  See, 
Am.  Dec.  623;  Waters  v.  Allen,  5  Hill.  421;  further,  2  Joyce  on  Insurance,  sec.  1400; 
Friesmouth  v.  Agawam  Mut.  Ins.  Co.,  10  Malhoit  v.  Metropolitan  etc.  Ins.  Co.,  87 
Cush.  587;  Hoyt  v.  Oilman,  8  Mass.  336^  In  Me.  374;  47  Am.  St  Bep.  336. 
Fiflhbeck  v.  Phoenix  Ins.  Co.,  54  Cal.  422, 

2620.  Overinsurance  by  several  insurers. 

Sec.  2620.    In  case  of  an  overinsurance  by  several  insurers  the  insured  is 

entitled  to  a  ratable  return  of  the  premium,  proportioned  to  the  amoimt  by 

which  the  aggregate  sum  insured  in  all  the  policies  exceeds  the  insurable  value 

of  the  thing  at  risk. 

See  2  Joyce  on  Insurance,  sec.  1411. 

Double  insurance  defined:  See  post,  sec.  2G41. 

2621.  Contribution. 

Sec.  2621.  When  an  overinsurance  is  effected  by  simultaneous  policies,  the 
insurers  contribute  to  the  premium  to  be  returned  in  proportion  to  the  amount 
insured  by  their  respective  policies. 

Contribution  In  cases  of  double  insur-  tions,  was  suggested  to  the  commissionen 

ance:  See  post,  sec.  2042,  and  note.  by  the  doubt  expressed  in  Parsons  on  Mari- 

Betum  of  premium.— The  necessity  for  time  Law,  101,  192. 

some  definite  rules  upon  this  subject  where  Overvaluation  of  property  insured:  See 

there  is  an  overinsurance,  such  as  are  em-  29  Am.  Dec.  016-021,  note;  85  Am.  Rep.  74- 

bodied  in  this  and  in  the  two  subsequent  sec-  76,  note. 

2622.  Proportionate  contribution. 

Sec.  2622.    When  an  overinsurance  is  effected  by  successive  policies,  those 
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only  contribute  to  a  return  of  the  premium  who  are  exonerated  by  prior  insur- 
ances from  the  liability  assumed  by  them,  and  in  proportion  as  the  sum  for 
which  the  premium  was  paid  exceeds  the  amount  for  which,  on  account  of  prior 

insurance,  they  could  be  made  liable. 
See  3  Joyce  on  Insurance,  sees.  2489-2492. 


AETICLE  IX. 


LOSS.         ,    . 

Sec.  2626k  Perils,  remote  and  proximate. 

Sec.  2627.  Loss  incurred  in  rescue  from  peril. 

Sec.  2628.  Excepted  perils. 

Sec.  2620.  Exoneration  of  insurer. 

2626.  Perils,  remote  and  proximate. 

Sec.  2626..  An  insurer  is  liable  for  a  loss  of  which  a  peril  insured  against  was 
the  proximate  cause;  although  a  peril  not  contemplated  by  the  contract  may 
have  been  a  remote  cause  of  the  loss;  but  he  is  not  liable  for  a  loss  of  which 
the  peril  insured  against  was  only  a  remote  cause. 

Negligence  of   Insured:  See  sec.   2629>     covered  bj  the  policy:  WithereU  T.Maine  Ins. 


infra,  and  note. 

Perils  of  the  sea,  what  included  in  this 
expression:  See  the  note  to  sec.  2665;  see 
«n  enumeration  of  what  are  the  sources  of 
^'perils  at  sea,"  in  the  case  of  common  car- 
riers, section  2199,  ante. 

Proximate  cause  of  loss:  See  36  Am. 
St.  Rep.  852-861,  note. 

Perils,  remote  and  proximate:  See  3 
Joyce  on  Insurance,  sees.  2832-2837.  The 
rule  is  general  and  applicable  to  all  kinds  of 
insurance,  that  for  losses  arising  directly 
•and  immediately  from  perils  insured  against 
the  insurer  is  liable,  while  as  to  losses  to 
which  such  a  peril  only  remotely  contributed 
the  insurer  is  not  responsible:  Brady  y. 
Northwestern  Ins.  Co..  11  ^lich.  425;  Case 
T.  Hartford  Ins.  Co.,  13  HI.  676;  Hillier  v. 
Allegheny  Mut.  Ins.  Co.,  3  Pa.  St.  470.  Com- 
plaint need  not  aver  the  performance  of  con- 
ditions subsequent,  nor  deny  that  the  loss 
occurred  from  the  excepted  risks;  it  must 
ayer  the  loss  and  show  that  it  occurred  by 
reason  of  a  peril  insured  against:  Blasing- 
ame  v.  Home  Ins.  Co.  of  New  York,  75  Cal. 
683;  Dennis  t.  Union  Mutual  etc.  Ins.  Co., 
84  Cal.  570.  See  as  to  extent  of  liability  of 
insurer  for  loss,  Mawhinney  v.  Southern  Ins. 
€o.,  98  Cal.  1^.  For  illustrations  of  the 
rule  in  cases  of  marine  insurance,  see  the 
note,  "Perils  of  the  Sea,"  to  sec.  2655,  post. 

In  fire  insurance  it  is  a  rule  that  the 
policy  covers  losses  by  water  used  in  extin- 
guishing the  fire:  Talamon  ▼.  Home  Ins.  Co., 
16  La.  Ann.  426;  Crisek  ▼.  Crescent  Ins.  Co., 
19  La.  Ann.  297;  Independent  M.  Ins.  Co. 
T.  Agnew,  34  Pa.  St.  96;  75  Am.  Dec.  038; 
Lewis  V.  Springfie-ld  Iiis.  Co.,  10  Gray,  159. 

It  has  been  further  held  that  theft  or 
other  loss  which  takes  place  while  the  in- 
sured goods  are  being  remoyed  from  the 
threatening  peril  to   a   place   of   safety  is 


Co.,  49  Me.  200;  White  v.  Kepublic  Ins.  Co.. 
57  Me.  91;  2  Am.  Rep.  22;  Newmark  v. 
Liverpool  etc.  Ins.  Co.,  30  Mo.  100;  77  Am. 
Dec.  608;  Leiber  v.  Liverpool  etc.  Ins..  Co., 
6  Bush,  639;  Brady  v.  N.  W.  Ins.  Co.,  11 
Mich.  425;  Lewis  v.  Springfield  etc.  Ins.  Co., 
10  Gray,  154;  and  see  sec.  2627,  infra.  In 
such  case,  to  warrant  the  removal  and  to 
render  the  insured  liable  for  damage  result- 
ing therefrom,  the  danger  must  be  imminent, 
and  such  as  would  cause  an  ordinarily 
prudent  man  to  adopt  such  means  for  the 
preservation  of  his  property:  Case  v.  Hart- 
ford Ins.  Co..  13  111.  676;  Brady  v.  N.  W.  Ins. 
Co..  11  Mich.  425. 

Lightning  which  occasions  combustion, 
from  which  a  loss  ensues,  is  within  the  ordin- 
ary policy  against  fire;  otherwise  where  no 
ignition  occurs:  Kumiston^v.  Merrimac  Ins. 
Co.,  40  Am.  Dec.  193;  Babcock  y.  Mont- 
gomery Ins.  Co.,  4  N.  Y.  326;  Scripture  v. 
Lowell  Ins.  Co..  10  Cush.  360;  57  Am.  Dec. 
ill;  Andrews  v.  Union  M.  Ins.  Co.,  37  Me. 
256. 

In  fire  policies  the  distinction  seems  to  be 
the  same  in  the  case  of  explosion  as  of  loss 
by  lightning.  If  the  explosion  results  in  fire 
which  causes  loss,  the  policy  attaches:  Wat- 
ers V.  Merchants'  Louisville  Ins.  Co.,  11  Pet. 
213;  Scripture  v.  Lowell  Ins.  Co.,  10  Cush. 
356;  57  Am.  Dec.  Ill;  but  it  does  not  attach 
where  the  loss  arises  simply  from  the  eon- 
cussiou  without  fire:  Caballero  v.  Home  Mut. 
Ins.  Co.,  15  La.  Ann.  217;  or  generally  where 
no  ignition  follows:  Millandon  v.  N.  O.  Ins. 
Co.,  4  La.  Ann.  15:  50  Am.  Dec.  550;  Marcy 
V.  Sun  Ins.  Co.,  14  La.  Ann.  261;  St.  John  v. 
American  etc.  Ins.  Co.,  11  N.  Y.  516. 

Where  the  policy  provides  that  the  insurer 
is  not  to  be  liable  for  any  loss  which  occurs 
through  explosion,  it  exempts  him  from  re- 
sponsibility for  loss  by  fire  occasioned  by  an 
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explosiou:  Briggs  ▼.  N.  A.  etc.  Ins.  Co.»  53 
N.  Y.  440;  Union  etc.  Ins.  Co.  t.  Foote,  22 
Ohio  St.  340;  10  Am.  Rep.  735;  Insurance  Co. 
V.  Tweed,  7  Wall,  44.  Yet  under  such  policy 
the  insurer  is  liable  if  the  explosion  was  the 
result  of  a  fire  already  burning:  Briggs  v. 
N.  A.  etc.  Ins.  Co.,  63  N.  Y.  446;  Union  Ins. 
Co.  V.  Foote,  22  Ohio  St.  340;  10  Am.  Rep. 
735;  Waters  t.  La.  Mer.  Ins.  Co.,  11  Pet.  255; 
Scripture  v.  Lowell  Ins.  Co.,  10  Cush.  357; 
57  Am.  Dec  111;  Millandon  v.  N.  O.  Ins. 
Co.»  4  La.  Ann.  15;  50  Am.  I>ec.  560. 


Where  buildings  are  blown  up  by  order 
of  the  municipal  authorities,  to  preTent  the 
spreading  of  a  oonflagratiou,  the  insnren 
are  liable:  Qty  Fire  Ins.  Co.  t.  Corliss,  40 
Am.  Dec.  258,  and  note;  Phillips  y.  Protec- 
tion Ins.  Oo.,  14  Mo.  220. 

Title  to  insurance  money:  See  52  Am. 
St.  Rep.  568-572,  note. 

Waiver  of  forfeiture  by  requiring  fur- 
ther proofs  of  loss:  See  9  Am.  St,  £ep.  236- 
238,  note. 


2627.  Lobs  incnrred  in  resbu^  from  peril. 

Sec.  2627.  An  insurer  is  liable  where  the  thing  insured  is  rescued  from  a 
peril  insured  against  that  would  otherwise  have  caused  a  loss,  if  in  the  course 
of  such  rescue  the  thing  is  exposed  to  a  peril  not  insured  against,  which  per- 
manently deprives  the  insured  of  its  possession,  in  whole  or  in  part;  or  where  a 
loss  is  caused  by  efforts  to  rescue  the  thing  insured  from  a  peril  insured  against 

Loss  while  rescuing  insured  property,      being  burned,  see  the  note  to  the  preTions 
For  decisions  b<^aring  upon  the  subject  of      section, 
theft  of   property   removed   to  prevent  its 

2628.  Excepted  perils. 

Sec.  2628.  Where  a  peril  is  specially  excepted  in  a  contract  of  insurance,  a 
loss  which  would  not  have  occurred  but  for  such  peril  is  thereby  excepted;  al- 
though the  immediate  cause  of  the  loss  was  a  peril  which  was  not  excepted. 

Excepted  perils  contributing  to  loss:      icy  resulting  in  a  fire  which  occasions  loss, 
See  the  case  of  explosion  excepted  from  pol-      in  the  note  to  section  2626^  ante. 

2629.  Exoneration  of  insurer. 

Sec.  2629.  An  insurer  is  not  liable  for  a  lose  caused  by  the  willful  act  of  the 
insured;  but  he  is  not  exonerated  by  the  negligence  of  the  insured,  or  of  Jiis 
agents,  or  others.  [Amendment,  approved  March  30,  1874;  Amendments  1873- 
74,  256;  took  effect  July  1,  1874.] 


Negligence  of  insured.— Mere  negligence 
of  the  insured  or  of  his  agents,  not  amount- 
ing to  fraud,  will  not  release  the  insurer 
from  liability;  loss  occasioned  by  negligence 
is  one  of  the  principal  risks  insured  against: 
I'orrin  v.  Protection  Ins.  Co.,  38  Am.  Dec. 
728;  St.  Louie  Ins.  Co.  v.  G-lasgow,  41  Am. 
Dec.  601;  Henderson  v.  Western  Marine  Ins. 
Co.,  43  Am.  Dec.  179;  Angler  v.  Western 
Aftsur.  Co.,  10  S.  Dak.  82;  66  Am.  St.  Rep. 
685;  Pool  V.  Milwaukee  Ins.  06.,  91  Wia 
530;  51  Am.  St  Rep.  919;  Gates  v.  Madison 
Ins.  Co.,  5  N.  Y.  409;  55  Am.  Dec.  360; 
Mathews  v.  Howard  Ins.  Co.,  13  Barb.  234; 
Hynds  y.  Schenectady,  16  Barb.  119;  St. 
John  V.  American  Ins.  Co.,  1  Duer,  371;  Bul- 
man  y.  Monmouth  Ins.  Co.,  35  Me.  227; 
Enterprise  Ins.  Co.  t.  Parisot,  35  Ohio  St. 
35;  35  Am.  Rep.  580.  For  other  applications 
of  the  rule,  first  to  fire  policies,  see  Gates 
V.  Mndison  Co.  M.  I.  Co.,  5  N.  Y.  469;  55 
Am.  Rep.  360;  Gove  v.  Farmers'  Ins.  Co., 


48  N.  H.  41;  Johnson  v.  Berkshire  M.  F.  Ins. 
Co.,  4  Allen,  388;  and  second,  to  marine  poli- 
cies, see  American  Ins.  Co.  t.  Bryan,  26 
Wend.  583;  Patapsco  Ins.  Co.  v.  Coulter,  3 
Pet.  222;  Hale  t.  Washington  Ins.  Co.,  2 
Story,  176;  and  McMiUan  v.  Union  Ins.  Co., 
38  Am.  Dec.  112,  holding  that  loss  immedi- 
ately arising  from  neglect  to  employ  pilot 
could  not  be  recovered  from  the  insurer; 
and  see  the  note  thereto. 

Negligence  so  great  as  to  amount  to  posi- 
tive  misconduct  releases  the  insurer  from 
liability  for  loss  resulting  therefrom:  Citi- 
zens' Ins.  Co.  V.  Marsh,  5  Pa.  St  387;  May 
on  Insurance,  sees.  407-411. 

Breach  of  warranty. — ^This  section  was 
not  intended  to  absolve  the  insured  from 
the  performance  of  those  acts  which  he  has 
expressly  covenanted  to  perform:  See  Mc- 
Kenzie  v.  Scottish  Union  etc  Ins.  Co.,  113 
Cal.  518. 
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NOTICE  OP  LOSS. 


Sec  2638.    Notice  of  loss. 

Sec.  26^.    Preliminary  proofs. 

Sec.  2635.    WaiyerB  of  defects  iu  notice,  etc. 


Sec.  2GQ6.    Waiver  of  delay.    • 

Sec.  2637.    Certificate,  when  dispensed  with. 


2633.  Notice  of  Iof». 

Sec.  2633.    In  case  of  loss  upon  an  insurance  against  fire,  an  insurer  is  exon- 
erated, if  notice  thereof  be  not  given  to  him  by  some  person  insured  or  enti- 
tled to  the  benefit  of  the  insurance,  without  unnecessary  delay.     [Amendment, 
'approved  April  30,  18Y4;  Amendments  1873-74,  256;  took  effect  July  1,  1874.] 


Notice  of  loss:  See,  in  general,  4  Joyce 
on  Insurance,  sees.  8275-3346. 

If  the  time  is  specified  in  the  policy  within 
which  notice  must  be  giren,  the  insured 
must  comply  therewith:  O'Reilly  v.  Guar- 
dian Ins.  Co.,  60  N.  Y.  169;  19  Am.  Rep. 
151;  Davis  v.  Davis,  49  Me.  262w  The  ex- 
pressions 'forthwith,"  '*as  soon  as  possible," 
'immediately,"  used  in  policy  as  indicating 
when  notice  of  loss  i^ould  be  given,  mean 
that  it  must  be  given  within  a  reasonable 
time,  without  unnecessary  delay:  Kingsley 
▼.  N.  £.  Ins.  Co.,  8  Cuah.  393;  Peoria  Ins. 
Co.  V.  Lewis,  18  111.  563;  Edwards  v.  Balti- 
more Ins.  Co.,  8  Gill,  176;  Schenck  v.  Mer- 
cer Co.  M.  Ins.  Co.,  24  N.  J.  L.  447;  West 
Branch  Ins.  Co.  v.Helfenstein,40  Pa.  St.  289; 
80  Am.  Dec.  573.  This  is  ordinarily  a  ques- 
tion for  the  jury:  See  the  same  eases; 
O'Brien  v.  Phoenix  Ins.  Co.,  76  N.  Y.  459; 
Continental  Ins.  Co.  v.  Lippold,  8  Neb.  291. 

The  form  of  the  notice  is  immaterial  if  it 
conveys  the  necessary  information:  Rix  v. 
Mutual  Ins.  Co.»  20  N.  H.  198;  Barker  v. 
Phoenix  Ins.  Co.,  8  Johns.  SOT;  5  Am.  Dec. 
839.  It  need  not  be  in  writing  unless  so 
stipulated:  KiUips  v.  Putnam  Fire  Ins.  Co., 
88  Wis.  472.  For  sufllcient  aUegation  of  no- 
'tice  in  complaint,  see  Emery  v.  Svea  Fire 
Ins.  Co.,  88  CaL  800. 


Notice  may  be  given  by  an  agent  of  the 
insurer  on  information  received  from  the 
insured:  West  Branch  Ins.  Co.  v.  Helf en- 
stein,  40  Pa.  St.  28G;  80  Am.  Dec.  573;  o^ 
by  one  acting  at  the  request  of  the  insured: 
Stimson  v.  Monmouth  Ins.  Co.,  47  Me.  379; 
or  by  an  assignee  of  the  policy:  Cornell  v. 
Leroy,  9  Wend.  168;  or  by  the  real  party 
in  interest  in  any  case:  Watertown  Ins.  Co. 
V.  Grover,  41  Mich.  131;  82  Am.  Rep.  146. 

Where  the  policy  designates  the  person  to 
whom  notice  is  to  be  given,  that  require- 
ment must  be  observed:  Patrick  v.  Farm- 
ers' Ins.  Co.,  43  N.  H.  621;  80  Am.  Dec. 
197;  Iifland  Ins.  etc.  Co.  v.  Stanffer,  88  Pa. 
St.  397.  Where  notice  of  loss  was  addressed 
to  only  one  of  two  companies  severally  lia- 
ble, but  served  on  an  agent  of  both,  who 
countersigned  the  policy,  it  is  sufficient  to 
fix  the  liability  of  both:  Bemero  v.  South 
British  Ins.  Co.,  65  Cal.  386. 

Payment  of  loss  may  be  conditioned 
upon  the  giving  of  notice  and  proof  of  loss: 
Doyle  V.  Phoenix  Ins.  Co.,  44  Cal.  204. 

Where  a  policy  provides  for  payment  after 
certain  number  of  days  have  passed  since 
proof  of  loss,  the  complaint  in  an  action  to 
recover  such  loss  must  state  that  the  re- 
quired number  of  days  have  passed:  Oowan 
y.  Phoenix  Ins.  Co.,  78  Gal.  181. 


2634.  Preliminary  proofs. 

Sec.  2634.  When  preliminary  proof  of  loss  is  required  by  a  policy,  the  in- 
sured is  not  bound  to  give  such  proof  as  would  be  necessary  in  a  court  of  jus- 
tice; but  it  is  sufficient  for  him  to  give  the  best  evidence  which  he  has  in  his 
power  at  the  time. 


Proof  of  loss:  See  4  Joyce  on  Insurance, 
sees.  3275-3347. 

Preliminary  proof  of  loss.— The  notice 
is  not  proof;  and  the  omission  to  notify  the 
insured  that  such  notice  is  not  proof  is  no 
waiver  of  the  want  of  proof:  O'Reilly  v. 
Guardian  M.  L.  Ins.  Co.,  60  N.  Y.  160;  19 
Am.  Rep.  151.  With  respect  to  what  is  a 
sufficient  compliance  with  the  terms  of  the 
policy  in  regard  to  proof,  see  a  very  satis- 
factory statement  of  principles  involved  in 
Bnmstead  v.  Dividend  M.  Ins.  Co.,  12  N.  Y. 
81,  and  a  discussion  of  the  subject  in  ex- 


tenso  in  May  on  Insurance.,  sec.  465  et  seq. 
Preliminary  proofs  are  admissible  in  an  ac- 
tion on  the  policy  to  show  a  compliance  with 
the  conditions  of  the  policy:  Williams  v. 
Hartford  F.  Ins.  Co.,  54  Cal.  442;  35  Am. 
Rep.  77.  The  assured  must  allege  and  prove 
that  the  proof  has  been  made  or  that  the 
requirement  has  been  waived:  McOormack 
V.  North  British  Ins.  Co..  78  Cal.  468.  See, 
also,  Wheaton  v.  North  British  etc.  Ins.  Co., 
76  Cal.  415;  9  Am.  St.  Rep.  216;  Case  v. 
Manufacturers'  etc.  Ins.  Co.,  82  Cal.  263. 
See  as  to  what  is  necessary    to    constitute 
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false  9w«ariDg  and  fraud  in  proofs  of  loss. 
West  Coast  Lumber  Co.  v.  State  Investmcut 
etc.  Co.,  98  Cal.  502.  See,  further,  Greiss  t. 
State  Investment  etc.  Co.,  98  Cal.  241,  where 
a  distinction  is  drawn  between  statements 
willfully  false  and  those  merely  false  or 
untrue:  Se«  01>«rsteller  v. Commercial  Assur. 
Co.,  96  Cal.  .645.  In  an  action  on  a  fire  in- 
surance policy,  the  assured  is  not  bound  by 
a  statement  made  by  him  in  his  proofs  of 
loss  if  he  was  induced  to  make  such  state- 
ment by  the  false  representations  of  an 
agent  of  the  insurer:  Cook  y.  Lion  etc.  Ins. 
Co.,  67  Cal.  368.  See,  as  to  proof  of  death, 
Walther  v.  Mutual  etc.  Ins.  Co.,  65  Cal.  417. 
As  to  what  is  a  sufficient  averment  of  proof 
of  death,  see  Richards  v.  Travelers'  Ins.  Co., 


80  C^l.  170;  23  Am.  St.  Rep.  455.  See  Mn- 
lard  v.  Suprehie  Council,  81  Cal.  340,  whem 
preliminary  proof  of  death  la  waivtd. 

Waiver  of  preliminary  proofs  of  Ion 
will  be  presumed  from  acta  of  the  insurer, 
rendering  the  production  thereof  useless, 
or  where  he  so  conducts  himself  as  to  in- 
duce a  belief  on  the  part  of  the  insured  that 
no  proofs  will  be  required:  Williams  t. 
Hartford  Ins.  Co.,  54  Cal.  442;  35  Am.  Rep. 
77.  The  insurer  cannot  deny  the  authority 
of  its  agents  to  waive  the  provisions  of  the 
policy  as  to  notice  and  preliminary  proof, 
when  it  adopts  their  acts  in  that  regard, 
and  relies  on  the  award  as  a  defense  to  an 
action  to  recover  for  the  loss:  Carroll  t. 
Girard  Fire  Ins.  Co.,  72  Cal.  297. 


2636.  Waivers  of  defects  in  notice,  etc. 

Sec.  2635.  All  defects  in  a  notice  of  loss,  or  in  preliminary  proof  thereof, 
which  the  insured  might  remedy,  and  which  the  insurer  omits  to  specify  to  him, 
without  unnecessary  delay,  as  grounds  of  objection,  are  waived. 


Waiver  of  defects  in  notice.— Decisions 
supporting  the  text  that  defects  in  prelim,- 
iuary  proof  are  waived  by  omitting  to  object 
to  them  specifically  without  unnecessary 
delay  are:  McMasters  v.  Westchester  Co. 
M.  Ins.  Co.,  25  Wend.  379;  Post  v.  Aetna 
Ins.  Co.,  43  Barb.  365;  Owen  v.  Farmers' 
etc.  Ins.  Co.,  57  Barb.  522;  Home  Ins.  Co. 
V.  Cohen,  20  Gratt.  325;  Firemen's  Ins.  Co. 
V.  Crandall,  33  Ala.  9;  Harris  v.  Phoenix 
Ins.  Co.,  35  Conn.  310. 

The  insurers,  having  pointed  out  some 
objections,  cannot  afterward  raise  others: 
Philadelphia  v.  Protection  In».  Co.,  14  Mo. 
220.  So,  also,  objections  to  the  nature  and 
kind  of  proof  are  waived  by  refusal  to  pay 
upon  other  grounds:  St.  Louis  Ins.  Co.  v. 
Kyl€,  40  Am.  Dec.  74;  Thwiugr  v.  Gt.  W. 
Ins.  Co.,  Ill  Mass.  110.  A  refusal  to  pay 
based  on  the  merits  of  the  claim  is  a  waiver 
of  objections  to  preliminary  proofs:  McMas- 
ters V.  Westchester  Co.  M.  Ins.  Co.,  25 
Wend.  379;  West  Rockingham  Co.  v.  Sheets, 
26  Gratt.  854;  Rathboue  v.  aty  Fire  Ins. 
Co.,  31  Conn.  194.  And  a  general  refusal 
to  pay,  without  stating  any  reasons,  dis- 
penses with  the  necessity  of  preliminary 
proof:  Williamsburg  Ins.  Co.  v.  Cary,  83  111. 
458;  Aurora  Ins.  Co.  v.  Kranich,  36  Mich. 
289;  Harrimau  v.  Queea  Ins.  Co.,  49  Wia. 
71;  May  on  Insurance,  468,  469. 

The  distinction  made  in  a  late  case  decided 


by  the  court  of  appeals  of  New  York  is  thns 
clearly  stated  by  Chief  Justice  Chureb: 
''£v<ery  consideration  of  public  policy  de- 
mands that  insurance  companiee  should  be 
required  to  deal  with  customers  with  entire 
fairness  and  frankness.  They  may  refuse  to 
pay  without  specifying  any  ground,  and  in- 
sist upon  any  available  ground,  but  if  they 
plant  themKlpes  upon  a  specified  defense, 
and  so  notify  the  assured,  they  should  not 
be  permitted  to  retract  after  the  latter  has 
acted  upon  their  position  as  announced  aod 
incurred  expenses  in  consequence  of  it: 
Brink  V.  Hanover  F.  Ins.  Co.,  80  N.  Y.  108. 

Defects  in  the  proof,  which  could  not 
hav«  been  cured  had  objection  been  made 
to  them,  are  not  waived  by  an  omission  to 
specify  them  as  a  ground  for  refusal  to  pay: 
Patrick  V.  Farmers'  Ins.  Co.,  43  N.  H.  621; 
St.  Louis  Ins.  Co.  v.  Kyle,  11  Mo.  27a 

Papers  used  in  preliminary  proof  of  death 
are  prima  facie  evidence  of  all  the  facts 
stated  therein,  and  if  the  verdict  of  the  oo^ 
oner's  jury  produced  to  prove  death  recites 
death  by  suicide,  that  recital  must  be  oxer- 
come  by  the  party  seeking  to  recover  on  the 
policy:  Walther  v.  Mutual  etc.  Ins.  Co.,  65 
Cal.  417. 

See  a  note  in  8  Ins.  L.  J.  930,  upon  the 
subject  generally. 

Waiver  of  notice  and  proof  of  loss: 
See  4  Joyce  on  Insurance,  sees.  3364-33^. 


2636.  Waiyer  of  delay. 

Sec.  2636.  Delay  in  the  presentation  to  an  insurer  of  notice  or  proof  of  loss 
is  waived,  if  caused  by  any  aot  of  his,  or  if  he  omits  to  make  objection  promptly 
and  specifically  upon  that  ground. 


Delay  waived  if  not  objected  to.— "If 
a  compauy  intends  to  avail  itself  of  the 
technical  objection  that  the  proofs  are  not 
filed  in  time,  common  fairness  requires  that 
it  should  refuse  to  receive  them  on  that 
groundi  or  at  least  promptly  notify  the  as- 
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Bured  of  their  determination,  otherwif*  the 
ohjection  should  be  regarded  as  waited": 
Brink  V.  Hanover  F.  Ins.  Co.,  80  Jf.  Y.  108. 
See  this  same  case  in  70  N.  Y.  5W.  where 
a  different  doctrine  was  apparently  ah- 
uounced.  Consult  decisions  in  note  to  aec 
2635,  supra. 


TiUe  XI,  Chap.  I.] 


Insurancb  in  General. 


§§  2637-2642 


Delay  occasioned  by  the  act  of  the  insurer     Roy,  9  Wend.  163.    See  Emery  v.  Svea  Fire 
cannot  be  objected  to  by  him:  Cornell  t.  Le      Ina.  Co.,  88  Cal.  300. 

2637.  Certiflciite,  when  dispensed  with. 

Sec.  2637.  If  a  policy  requires,  by  way  of  preliminary  proof  of  loss,  the  cer- 
ti£cate  or  teBtimony  of  a  person  other  than  the  insured,  it  is  suflBcient  for  the 
insured  to  use  reasonable  diligence  to  procure  it,  and  in  case  of  the  refusal  of 
such  person  to  give  it,  then  to  furnish  reasonable  evidence  to  the  insurer  that 
such  refusal  was  not'induced  by  any  just  grounds  of  disbelief  in  the  facts  neces* 
sary  to  be  certified. 

False  proofs:  See  Pen.  Code,  gee.  54©.  Sun  In».  Office,  176  Pa.  St.  579;  63  Am.  St. 

Waiver  of  magistrate's  certificate:  See     Rep.  690. 
4  Joyce  on  Insurance,  sec.  3383;  Moyer  v. 


ARTICLE  XL 


DOUBLE   IN8UBANCB. 

Sec.  2641.    Doable  insurance. 

Sec.  2642.    Contribution  in  case  of  double  insurance. 

2641.  Double  insurance. 

Sec.  2641.    A  double  insurance  exists  where  the  same  person  is  insured  by 
several  insurers  separately  in  respect  to  the  same  subject  and  interest. 

Double  insurance:  See,  in  general,  3 
Joyce  on  Insurance,  sees.  2455*2499.  It  has 
been  decided  that  double  insurance  does  not 
require  that  the  same  person  should  be 
twice  insured.  In  Home  Ins.  Co.  t.  Baltimore 
Ins.  Co.,  103  U.  S.  527,  where  warehouse- 
men and  also  others  who  had  mtfde  ad- 
yances  on  the  goods  in  the  warehouse  both 
took  out  policies  on  the  goods,  it  was  pro- 
nounced a  case  of  double  insurance.  Mort- 
gagor and  mortgagee  insuring  their  respec- 
tlTe  interests  do  not  create  a  double  insur- 
ance: Woodbury  Bank  t.  Charter  Oak  Ins. 
Co.,  81  Conn.  517;  Holbrook  y.  Am.  F.  Ins. 
Co.,  1  Curt  193.  Compare  Holbrook  v, 
Baloise  Fire  Ins.  Co.,  117  Cal.  501. 

Subsequent  invalid  insurance,  whether 
aToids  prior:  See  43  Am.  Rep.  223-225^  note; 
20  Am.  Rep.  319-323,  note. 

Other    insurance.— To    constitute    such 


"other  insurance"  as  an  applicant  is  bound 
to  disclose  on  pain  of  forfeiting  his  policy, 
the  insurance  must  be  on  the  same  insurable 
interest,  and  must  be  for  the  benefit  of 
such  applicant:  Aetna  F.  Ins.  Co.  t.  Tyler, 
30  Am.  Dec.  90;  Rowley  y.  Empire  Ins.  Co., 
3  Keyes,  559;  McMaster  t.  President  Ins. 
Co.  N.  A.,  55  Barb.  233;  Pitney  v.  Glen 
Falls  Ins.  Co.,  61  Barb.  342.  If  the  agent 
of  the  company  knew  of  other  insurances 
at  the  time  of  the  insurance,  such  informa- 
tion will  be  deemed  within  the  knowledge 
of  the  company,  and  the  policy  will  be  held 
Talid:  Fishbeck  v.  Phoenix  Ins.  Co.,  54  Cal. 
422.  For  instance  of  "further  insurance'^ 
avoiding  the  policy,  see  Holbrook  t.  Baloise 
Fire  Ins.  Co.,  117  Cal.  561. 

Notice  of  other  insurance  to  be  indorsed 
on  policy,  condition  requiring:  See  64  Am. 
Dec.  221, -note. 


2642.  Contribution  in  case  of  double  insurance. 

Sec.  2642.    In  case  of  double  insurance,  the  several  insurers  are  liable  to  pay 
losses  thereon  as  follows: 

1.  In  fire  insurance,  each  insurer  must  contribute  ratably  toward  the  loss, 
without  regard  to  the  dates  of  the  several  policies; 

2.  In  marine  insurance,  the  liability  of  the  several  insurers  for  a  total  loss, 

whether  actual  or  conatructive,  where  the  policies  are  not  simultaneous,  is  in 

the  order  of  the  dates  of  the  several  policies;  no  liability  attaching  to  a  second 

or  other  subsequent  policy  except  as  to  the  excess  of  the  loss  over  the  amount 

of  all  previous  policies  on  the  same  interest.     If  two  or  more  policies  bear  date 

upon  the  same  day,  they  are  deemed  to  be  simultaneous,  and  the  liability  of 

insurers  on  simultaneous  policies  is  to  contribute  ratably  with  each  other.     The 
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insolvency  of  any  of  the  insurers  does  not  aflfect  the  proportionate  KabUity  of 
the  other  insurers.  The  liability  of  all  insurers  on  the  same  marine  interest  for 
a  partial  or  average  loss  is  to  contribute  ratably.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  267;  took  effect  July  1,  1874.] 

Contribution   in    case   of    double    in-  Co.,  18  Pick.  145;  29  Am.  Dec.  576;  Balti- 

Burance:    See  3  Joyce  on  Insurance,  sees,  more  F.  Ins.  Co.  v.  Loney,  20  Md.  20. 

2489-2492.  Subd.   2.    Successive   insurers  succes- 

Subd.  1'.    Ratable  contribution.-In  the  ^\^^\y  llable.-The  first  part  of  tliis  snb- 

absence  of  any  stipulations  to  the  contrary  d»Tf«!«»*  ans^rs  to  what  is  known  m  manne 

-1            M.    \     J^ '                  .^  .             ir  policies  as  the     American  danse.     and  is 

in  the  contract  of  insurance,  it  is  a  well-  ^.^^^^  .^  American  Ins.  Co.  t.  Griswold. 

recognized   rule   that  the  insured   may   re-  14  y^^^^   ^^.  8^^^,^^  ^   j^^^^  1  ^^^.^ 

cover  the  entire  amount  of  his  loss  from  any  ^2S. 

one  of  several  insurers,  who  must  seek  pro-  Successive  insurers,  their  rights  and 

portional  reimbursement   from  the  other  in-  liabilities:  See,  generally,  upon  this  quea- 

surers:  Lucas  v.  Jefferson  Ins.  Co.,  6  Cow.  tion  the  note  to  Alliance  Assur.  Co.  v.  Louifl- 

635;  Cromie  v.  Kentucky  etc.  Ins.  Co.,  15  iana  Ins.  Co.,  28  Am.  Dec.  121-125. 

B.  Mon.  482;  Millandon  v.  Western  M.  &  Ketum  of  premium  by  successive  in- 

F.  Ins.  Co.,  9  La.  32;  Wiggin  v.  Suffolk  Ins.  surers:  See  sec.  2622,  ante. 


ARTICLE  XII. 

REINSUBANCB. 

Sec.  264^.  Beinsu ranee,  what. 

Sec.  2647.  Disclosures  required. 

Sec.  2648.  Reinsurance  presumed  to  be  against  liability. 

Sec.  2649.  Original  insured  has  no  interest. 

2646.  Beinsurance,  what. 

Sec.  2646.  A  contract  of  reinsurance. is  one  by  which  an  insurer  procnrea  a 
third  person  to  insure  him  against  loss  or  lialdility  by  reason  of  such  original 
insurance. 

Beinsurance  is  not  double  insurance:  Hep.  442-451,  note;  1  Joyce  on  Insartnoe, 

Perkins  y.  N.  E.  Mar.  Ins.  Oo.,  12  Mass.  sees.  112-138. 

214.    See  a  brief  sketch  of  the  history  of  Not  reinsurance.— The  assumption  of  all 

reinsurance  in  May  on  Insurance,  section  10.  the  policies  of  an  insurance  company  is  more 

Beinsurance,  nature  of  contract,  con-  than  a  mere  contract  of  reinsurance:  Whit- 

struction  of  policy,  etc.:    See  45  Am.  St.  ney  y.  American  Ins.  Co.,  127  Cal.  464. 

2647.  Bisclosures  required. 

Sec.  2647.    Where  an  insurer  obtains  reinsurance  he  must  communicate  all 

the  representations  of  the  original  insured,  and  also  all  the  knowledge  and 

information  he  possesses,  whether  previously  or  subsequently  acquired,  which 

are  material  to  the  yjjik. 

See  2  Duer  on  Insurance,  429.  insurance:  See  1  Joyce  on  Insurance,  sec 

Bepresentations  and  warranties  in  re-     128. 

2648.  Reinsurance  presumed  to  be  against  liability. 

Sec.  2648.    A.  reinsurance  is  presumed  to  be  a  contract  of  indemnity  against 

liability,  and  not  merely  against  damage; 

Liability  of  reinsurer.— When  the  rein-  Co.,  9  Ind.  443;' New  York  Mar.  Ina.  Co.  ▼• 

sured  is  sued  he  may  notify  the  reinsurer  to  Protection  Ins.  Co.,  1  Story»  4f>8;  20  Barb, 

defend,  who  will  thence  be  liable  to  the  re-  468.    See  Oommerdal  Union  Assur.  Co.  v. 

insured  for  the  anaount  of  the  recovery  and  American  Central  Ins.  Co.  of  St  Lonis,  68 

costs  not  unnecessarily  incurred:  Blackstone  Cal.   430,    where  the    reinsured    and  reln* 

V.  Allemauia  Iur.  Co..  4  Daly,  209;  S.  C  56  surer  enter  into  an  af^reement  as  to  defense 

N.  Y.  104;  Eagle  Ins.  Co.  v.  Lafayette  Ins.  of  a  suit  on   a  policy.    A  contract  of  rein- 
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surance  will  not  be  i?iven  a  retrospective  Co.  v.  American  Fire  Ins.  Co.,  107  Cal.  827. 
effect,  anless  it  is  clearly  indicated  by  the  Beinsurance  is  a  contract  of  indem- 
mntual  intention  of  the  parties:  Union  Ins.      nity:  1  Joyce  on  Insurance*  secas.  28,  113. 

2649.  Orig^al  insured  has  no  interest. 

Sec.  2649.    The  original  insured  has  no  interest  in  a  contract  of  reinsurance. 
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'Herkenrath  y.  Am.  Ins.  Co.,  3  Barb.  Ch.  in,  to  reinsure  such  excess.    This  is  done 

^;  Carrington    y.  Com.    Fire    Ins.    Co.,  1  for  the  more  ample  security  of  tbe  insured": 

BoRw.  152 Here,  in  this  code,  by  sec-  Commissioners*  note. 

tion  428,  insurers    (marine  or  fire)    are  re-  Belation  between  the  parties  in  case  of 

•quired,  whenever  any  one  risk  exceeds  one  reinsurance:  See  1  Joyce  on  Insurance,  sec. 

tenth  part  of  their  capital  stock  tictnally  paid  117. 


CHAPTER  II. 

MARINE  INSURANCE. 

Article  I.    Definition  of  Marine  Insurance 2655 

IL    Insurable  Interest 2659 

III.    Concealment 2669 

rV.     Eepresenitations 2676 

V.  •  Implied  Warranties " 2681 

VI.     The  Voyage,  and  Peviation 2692 

VII.     Loss 2701 

VIIL    Abandonment 2716 

IX.    Measure  of  Indemnity ......  2736 


ARTICLE  L 

DEFINITION   OF  ^MARINE  INSURANCE. 

S665.  Karine  insurance,  what. 

Sec.  2655.  Marine  insurance  is  an  insurance  against  risks  connected  with 
nayigation,  to  which  a  ship,  cargo,  freightage,  profits,  or  other  insurable  interest 
in  movable  property,  may  be  exposed  during  a  certain  voyage  or  a  fixed  period 
of  time. 
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'Rules  respecting  marine  insurance,  which  generally,  see  PhiUips  on  Insurance,  1:    1 

are  but  applications  of  the  principles  of  in-  Amould  on  Marine  Insurance,  15;  Marshall 

temational  law  to  this  subject,  are  not  em-  on  Marine  Insurance,  2;  Bison  on  Marine 

braced  in  these  proTisions,  as  they  are  not  Insurance,  26;  3  Kent's  Commentaries,  253. 

within  the  scope  of  a  municipal    statute":  See,  especially,  Miller  ▼.  California  Ins.  Co., 

Commissioners'  observation.          .  76  Cal.  145,  0  Am.  St.  Rep.  184,  where  it  is 

Karine  insurance  defined:  See  1  Joyce  held  that  the  bursting  of  a  boiler  is  not  a 

on  Insurance,  sec  5.  loss  caused  by  .the  ''perils  of  the  sea.*' 

Marine  losses:  See  36  Am.  St.  Kep.  854-  "What  is  covered  by  a  policy  on  ship. 

857,  note.  The  ship  as  a  subject  of  insurance  includes 

IBfegleet  to  employ  pilot,  loss  occasioned  the  body,  tackle,  apparel,  ordnance,  furni- 

by:  See  38  Am.  Dec.  590-601,  note.  ture,  boats,  and  whatever  is  necessary  to 

Perils  of  the  sea  are  defined  in  section  equip  it  for  the  voyage.    The  guns,  ammu- 

21d9,  ante;  and  in  the  note  to  Van  Hem  v.  nition,  etc.,  of  an  armed  ship  constitute  a 

Taylor,  41  Am.  Dec.  281,  the  cases  are  col-  part  of  its  insurable  value:  2  Valin.  55;    1 

lected  and  carefuUy  classified.  Eroerigou,  277. 

Tbe  following  note  is  taken  from  that  of  "Cargo.— This  term  is  used  to  include 
the  code  commisnoners:  "See  1  Amould  on  goods,  wares,  merchandise,  and  property  gen- 
Insurance,  2;  see,  also,  sec.  2664,  post.    For  erally. 

definitions  and  information  on  this  subject  "Freightage.— A  policy  on  freightage,  or 
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freight  as  it  has  heretofore  been  called—see  sacoeMirely:  Hngg  t.  Au^asta  Ins.  Co.,  7 

note  to  sec  2661,  post— generally,  for  sac-  How.  CQ6. 

cessive  passages  or  for  a  certain   period,  "Other    insurable    interests:    See  aec 

usually   applies    to   whatever    amount    of  2646;  also  sees.  2647-2567«  indusiTe.'* 
freightage  may  be  pending  at  different  times 


ARTICLE  11. 

INSURABLB   INTEBB8T. 

See.  2650.  Insurable  interest  in  a  ship. 

Sec.  2660.  Interest  reduced  by  bottomry. 

Sec.  2661.  Freightage,  what. 

Sec.  2602.  Expected  freightage. 

Sec.  2663.  Interest  in  expected  freightage,  what. 

Sec.  2664.  Insurable  interest  in  profits. 

Sec.  2666.  Insurable  interest  of  charterar. 

2669.  IiLBiirable  interett  in  a  ship. 

Sec.  2659.    The  owner  of  a  ship  has  in  all  cases  an  insnrable  interest  in  it^ 
even  when  it  has  been  chartered  by  one  who  coyenants  to  pay  him  its  value  in 

case  of  loss. 

* 

Bottom37  defined:  See  post,  sec.  3017. 

Bights  of  bottomry  holder  and  insurer:  See  sec.  3026,  post,  in  note. 

2660.  Interest  rednced  by  bottomry. 

Sec.  2660.    The  insurable  interest  of  the  owner  of  a  ship  hypothecated  by 
bottomry  'is  only  the  excess  of  its  value  ovier  the  amount  secured  by  bottomry. 

Insurable  interest,  generally:  See  sec.  Insurable    interest  of    mortgagor  of 

2646  et  seq.,  and  notes  thereto.  ship:  See  Higginson  ▼.  Dall,  13  Mass.  9d; 

Insurable  interest  of  owner  and  lender  Gordon  v.  Massachusetts  Ins.  Co.,  2  Pick, 

in  case  of  bottomry  or  respondentia:  See  2  249. 

Joyce  on  Insurance,  sees.  1017,  1018. 

* 

2661.  Freightage,  virhat. 

Sec.  2661.    Freightage,  in  the  sense  of  a  policy  of  marine  insurance,  agnifies 

all  the  benefit  derived  by  the  owner,  either  from  the  chartering  of  the  ship  or 

its  employment  for  the  carriage  of  his  own  goods  or  those  of  others. 

''The  word  ^freightage'  is  used  through-  dictionaries  in  the  sense  in  which  it  is  heie 

out  this  code  instead  of  'freight/  to  signify  used:  See  note  to  sec  2655'':  Commiasiou- 

the  hire  of  a  carrier,  for  the  obyious  reason  ers'  note. 

that  the   latter  word    properly  means  the  See  a  discussion  in  Barber  on  Insurance 

thing  carried.  The  word  *freightage'  is  given  section  9(J,  who,  under  this  section,  msy  be 

in  Webster's,    Worcester's,    and    BouTier's  considered  not  an  "owner":  See  sec.  2065. 

2662.  Expected  freightage. 

Sec.  2662.  The  owner  of  a  ship  has  an  insurable  interest  in -expected  freight- 
age which  he  would  hare  certainly  earned  but  for  the  intervention  of  a  peril 
insured  against. 

Expected  freightage.— From  what  time  Commentaries,  12th  ed.,  sees.  270,  311;  1 
freightage  may  be  deemed  expected  for  pur-  Arnould  on  Insurance,  202.  See,  in  general, 
pose  of  insurance,   see  the  notes  in  3  Kent's     2  Joyce  on  Insurance,  sees.  1008-1010. 

2663.  Interest  in  expected  freightage,  what. 

Sec.  2663.  The  interest  mentioned  in  the  last  section  exists,  in  the  case  of  a 
charter-party,  when  the  ship  has  broken  ground  on  the  chartered  voyage,  and 
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if  a  price  is  to  be  paid  for  the  carriage  of  goods  when  they  are  actually  on 

board,  or  there  is  some  contract  for  putting  them  on  board,  and  both  ship  and 

goods  are  ready  for  the  specified  voyage. 

Interest  in  expected  freightagfe.— See  a  of  the  coarts  of  Great  Britain,  in  Barber  on 

very  elaborate  discussion  of  the  principle  em-  Insurance,  section  9S.    See,  too,  2  Joyce  on 

bodied  in  this  section,  and  of  connected  top-  Insurance,  sees.  1008-1016. 
ics  based  for  the  most  part  upon  decisious 

2664.  Insurable  interest  in  profits. 

Sec.  2664.     One  who  has  an  interest  in  the  thing  from  which  profits  are  ex- 
pected to  proceed  has  an  insurable  interest  in  the  profits. 
See  2  Joyce  on  Insurance,    sees.    1019,    1020. 

2665.  Insurable  interest  of  charterer. 

Sec.  2665.     The  charteirer  of  a  ship  has  an  insurable  interest  in  it,  to  the 
extent  that  he  is  liable  to  be  damnified  by  its  loss. 
InBurable  interest  of  charterer:  See  2  Joyce  on  Insurance,  sees.  1006-1014. 


ARTICLE  III. 

CONCEALMENT. 

Sec.  2660.  Information  must  be  communicated. 

Sec.  2670.  Material  information. 

Sec.  2671.  Presumption  of  knowledge  of  loss. 

Sec.  2672.  Concealments  which  only  affect  the  risk  in  question. 

2869.  Information  must  be  communicated.  , 

Sec.  2669.  In  marine  insurance  each  party  is  bound  to  communicate,  in 
addition  to  what  is  required  by  section  twenty-five  hundred  and  sixty-three,  all 
the  information  which  he  possesses,  material  to  the  risk,  except  such  as  is  men- 
tioned in  section  twenty-five  hundred  and  sixty-four,  and  to  state  'the  exact  and 
whole  truth  in  relation  to  all  matters  that  he  represents,  or  upon  inquiry  assumes 
to  disclose. 

Concealment  In  insurance,   generally:  the  principles  embodied  in  this  article.    See 

8ee  sec.  2661  et  seq.,  and  sec.  2672.  as  to  what  the  insured  should  communicate 

Concealment  in  marine  insurance:  See  to  the  insurer,  fiart  y.  British  etc.  Ins.  Co., 

Barber  on  Insurance,  sec.  101;  2  Duer  on  80  Cal.  440. 

Insurance,  433;    1  Marshall  on  Marine  In-  Concealment  in  marine    risks:    See    d 

surance,  4G5— -text- writers  referred  to  by  the  Joyce  on  Insurance,  sees.  1786-1837. 
code  commissioners  as  clearly  setting  forth 

2670.  Haterial  information. 

Sec.  2670.     In  marine  insurance,  information  of  the  belief  or  expectation  of  a 

third  person,  in  reference  to  a  material  fact,  is  material. 

Stated  by  Barber  on  Insurance,  section         Iffateriality  of  information:  See  3  Joyce 
102,  to  introduce  a  new  rule  into  the  law  of      on  Insurance,  sees.  1791-1805. 
marine  insurance.  Sepresentation  of  eaipectation    avoids 

contract,  when:  See  sec.  2677. 

2671.  Presumption  of  knowledge  of  loss. 

Sec.  2671.  A  person  insured  by  a  contract  of  marine  insurance  is  presumed 
to  have  had  knowledge,  at  the  time  of  insuring,  of  a  prior  loss,  if  the  informa- 
tion might  possibly  have  reached  him  in  the  usual  mode  of  transmission,  and 

at  the  usual  rate  of  communication. 
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Civil  Code. 


[Div.  Ill,  Part  lY, 


Knowledge  of  loss.— "Heretofore  the  law- 
has  been  that  the  knowledge  of  the  assured 
or  of  his  agents  of  the  material  facts  alleged 
to  have  been  concealed  is  nerer  presumed, 
but  mnst  be  established  by  positive  eTl- 
deuce":  See  Livingston  v.  Delafield,  3  Caines, 
49.  The  rule  of  the  text  prevails  in  conti- 
nental Europe,  and  its  adoption  is  recom- 


mended by  Mr.  Duer:  2  Daer  on  Insurance, 
433.  The  presumption  raised  by  the  provi- 
sion of  the  text  is  not  absolute;  it  may  be 
repelled  by  other  evidence.  Its  only  effect 
seems  to  be  to  shift  the  burden  of  proof: 
See  Stewart  v.  Dnnlop,  4  Brown  P.  C, 
Tomlin's  ed.,  483;  2  *  Duer  on  Insorance, 
53G-541":  Cemmissioners*  note. 


2672.  ConcealmeiitB  which  only  affect  the  risk  in  questioxi. 

Sec.  2673.  A  concealment  in  a  marine  insurance,  in  respect  to  any  of  the 
following  matters,  does  not  vitiate  the  entire  contract,  but  merely  exonerates 
the  insurer  from  a  loss  resulting  from  the  risk  concealed: 

1.  The  national  character  of  the  insured; 

2.  The  liability  of  the  thing  insured  to  capture  and  detention; 

3.  The  liability  to  seizure  from  breach  of  foreign  laws  of  trade; 

4.  The  want  of  necessary  documents;  and, 
6.  The  use  of  false  and  simulated  papers. 

False  clearance:    See  3  Joyce  on  Insurance,  sec.  1832. 


ARTICLE  IV. 

REPRESENTATIONS. 
Sec.  2676.    Effect  of  intentional  falsity.         Sec.  267T.    Representation  of  expectation. 

2676.  Effect  of  intentioiLal  falsity. 

Sec.  2676.  If  a  representation,  by  a  person  insured  by  e  contract  of  marine 
insurance,  is  intentionally  false  in  any  respect,  whether  material  or  immaterial, 
the  insurer  may  rescind  the  entire  contract. 

Bepresentatlons,   generally:    See  ante,  sec.  2571  et  seq. 

2677.  Bepresentation  of  expectation. 

Sec.  2677.    The  eventual  falsity  of  a  representation  as  to  expectation  does 

not,  in  the  absence  of  fraud,  avoid  a  contract  of  insurance. 

See  2  Joyce  on  Insurance,  sec.  1904;  Bar-        Expectation  of  a  third    person  mato- 
ber  on  Insurance,  sec.  IOC.  rial:  Sec;  2671. 


ARTICIiE  V. 

IMPLIED    WARRANTIES. 

Sec.  2G81.  Warranty  of  seaworthiness. 

Sec.  2682.  Seaworthiness,  what. 

Sec.  2G83.  Seaworthiness,  when  must  esist. 

Sec.  2684.  What  things  are  required  to  constitute  seaworthiness. 

Sec.  2685.  Different  degrees  of  seaworthiness  at  different  stages  of  the  Toyage. 

Sec.  2086.  Unseaworthiness  during  the  voyage. 

Sec.  2687.  Seaworthiness  for  purposes  of  insurance  on  cargo. 

Sec.  2688.  Neutral  papers. 

2681.  Warranty  of  seawortMness. 

Sec.  2681.    In  every  marine  insurance  upon  a  ship  or  freight,  or  freightaffj 
or  upon  anything  which  is  the  subject  of  marine  insurance,  a  warranty  is  implied 
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that  the  ship  is  seaworthy.     [Amendment,  approved  March  30,  1874;  Amend- 
ments 1873-74,  257;  took  effect  July  1,  1874.] 

Implied   warranty    of    seaworthiness.  ▼.  Charch,  2  Am.  Dec.  180,  aad    notes   to 

That  the  fact  of  effecting  an  insnrance  is  au  those  cases;  Higgle  v.  American  Lloyds,  14 

implied  warranty  of  the  seaworthiness    of  Fed.  Rep.  143. 

the  yessel  is  laid  down    in  Phillips    on  In-  Seaworthinem  defined:  See  next  section, 

sarauce,  sec  695;  Whitney  t.  Ocean  Ins.  Implied  warranty    of    seaworthiness: 

Co..  30  Am.  Dec.  509,  in  note;   Warren  v.  See  58  Am.  Dec.  671-674,  note;  3  Joyce  on 

United  Ins.  Co.,  1  Am.  Dec.  164;  BarnewaU  Insurance,  sees.  2151-2155. 

2682.  Seaworthiness,  what. 

Sec.  2682.    A  ship  is  seaworthy  when  reasonably  ftt  to  perform  the  services, 

and  to  encounter  the  ordinary  perils  of  the  voyage,  contemplated  by  the  parties 

to  the  policy. 

Seaworthinera    defined:    Consult    seca      what  constitute:  See  3  Joyce  on  Insurance* 
2683-2085.  sees.  2160,  2101,  1497. 

Seaworthiness    and    unseaworthiness 

2883.  SeaworthinesSy  when  must  exist. 

Sec.  2683.  An  implied  warranty  of  seaworthiness  is  complied  with  if  the  ship 
be  seaworthy  at  the  time  of  the  commencement  of  the  risk,  except  in  the  follow- 
ing cases: 

1.  When  the  insurance  is  made  for  a  specified  length  of  time,  the  implied 
warranty  is  not  complied  with  unless  the  ship  be  seaworthy  at  the  commence- 
ment of  every  voyage  she  may  undertake  during  that  time;  and, 

2.  When  the  insurance  is  upon  the  cargo,  which,  by  the  terms  of  the  policy 

or  the  description  of  the  voyage,  or  the  established  custom  of  the  trade,  is  to  be 

transshipped  at  an  intermediate  port,  the  implied  warranty  is  not  complied  with, 

unless  each  vessel  upon  which  the  cargo  is  shipped  or  transshipped  be  seaworthy 

at  the  commencement  of  its  particular  voyage.     [Amendment,  approved  March 

30,  1874;  Amendments  1873-74,  257;  took  eflfect  July  1,  1874.] 

In  time  policies  the  yessel  must  be  sea*  This  same  author  shows  the  difference  be- 

worthy  at  the  commencement  of  the  risk:  tweeu  the  American   and   English   rule  in 

Am.  Ins.  Co.  v.  Ogden,  20  Wend.  287;  House  this  particular. 

T.  Insurance  Co.,  3  Wall.  Jr.  367;  Capen  v.  Warranty    of  seaworthiness   refers  to 

Washington  Ins.  Co.,  12  Cnsh.  517;  Hozie  what  time:  See  3  Joyce  on  Insurance,  see 

V.  Pacific  M.  Ins.  Co..  7  Allen,  211;  Hoxie  2172  et  seq. 

T.  Home  M.  Ins.  Co.,  32  Conn.  21.    And  with  Whether  unseaworthiness  maybe  cured 

respect  to  the  continuance  of  seaworthiness  before  loss:  See  3  Joyce  on  Insurance,  sees, 

daring  the  Toyage,  compare  sections  2685,  2181-2183. 
2686;  and  see  Barber  on  Insurance,  sec.  109. 

2684.  What  things  are  required  to  constitute  seaworthiness. 

Sec.  2684.  A  warranty  of  seaworthiness  extends  not  only  to  the  condition  of 
the  structure  of  the  ship  itself,  but  requires  that  it  be  properly  laden,  and  pro- 
vided with  a  competent  master,  a  sufficient  number  of  competent  officers  and 
seamen,  and  the  requisite  appurtenances  and  equipments,  such  as  ballast,  cables 
and  anchors,  cordage  and  sails,  food,  water,  fuel  and  lights,  and  other  necessary 
or  proper  stores  and  implements  for  the  voyage. 

Beqnisites  of  seaworthiness.— To  comply  she  must  be  properly  laden:  Chase  t.  Eagle 

with  the  warranty    of    seaworthiness,  the  Ins.  Co.,  5  Pick.  51;  Deblois  t.  Ocean  Ins. 

^^essel  must  be  not  only  properly  constructed,  Co.,  16  Pick.  303;  28  Am.  Dec.  245;  be  pro- 

that  is,  have  a  proper  construction  for  yes-  Tided  with  a  competent  master:  Walden  t. 

Bels  of  the  class  insured,  and  the  service  in  Fireman's  Ins.  Co.,  12  Johns.  133;  with  com- 

which  they  are  engaged:  Moores  t.  Louis-  peteut  officers  and  seamen:  Silva  t.  Low, 

▼ills  Underwriters,  14  Fed.  Hep.  226;  but  1  Jotms.  Cas.  184,  198;  Draper  v.  Comnier- 
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dal  Ins.  Co.,  4  Dner,  234;  21  N.  Y.  878;  ments  and  appurtenances:    Moses    y.  Son 

which   will   include   taking    a    pilot   where  Mut.   Ins.    Co.,  1  Duer,  159;  Fontaine   r. 

such  is  the  custom  of  the  place  to  do  so:  Phoeuiz  Ins.  Co.,  10  Johns.  56;    Mjeis  ▼. 

Whitnej  v.  Ocean   Ins.  Co.,  33  Am.  Dec.  Girard  Ins.  Co.,  26  Fa.  St.  192. 

599,  in  note;  and  having  the  requisite  equip-  See  note  to  section  2682. 

2685.  Different  degrees  of  Beaworthiness  at  different  stages  of  the  YojBgt. 

Sec.  2685.  Where  different  portions  of  the  voyage  contemplated  by  a  policy 
differ  in  respect  to  the  things  requisite  to  make  the  ship  seaworthy  therefor,  a 
warranty  of  seaworthiness  is  complied  with  if,  at  the  commencement  of  each 
portion^  the  ship  is  seaworthy  with  reference  to  that  portion. 

Different    degrees    of    seaworthiness:  See  8  Joyce  on  Insurance,  sec  2158. 

2686.  Unseaworthiness  during  the  voyage. 

Sec.  2686.    When  a  ship  becomes  unseaworthy  during  the  voyage  to  which 

an  insurance  relates,  an  unreasonable  delay  in  repairing  the  defect  exonerates 

the  insurer  from  liability  from  any  loSs  arising  therefrom. 

Unseaworthiness  during  the  voyagfe.  exercise  due  diligence  to  restore  the  vessel 

The  rule  as  above  anuouilced  is  in  harmony  to  a  seaworthj  condition  during  the  Toyase, 

with  American  Ins.  Co.  ▼.  Ogden,  20  Wend,  see  Barber  on  Insurance,  sec.  100,  p.  2R 
287;  Arnold  t.  Pacific  M.  Ins.  Co.,  76  K.  Y.        Continuing^  warranty  of  seaworthiness: 

7,  16-19.    As  to  the  duty  of  the  master  to  See  8  Joyce  on  Insurance,  sees.  2175-2177. 

2687.  Seaworthiness  for  purposes  of  insurance  on  cargo. 

Sec.  2687.  A  ship  which  is  seaworthy  for  the  purpose  of  an  insurance  upon 
the  ship  may  nevertheless^  by  reason  of  being  unfitted  to  receiye  the  cargo^  be 
unseaworthy  for  the  purpose  of  insurance  upon  the  cargo. 

2688.  Neutral  papers. 

Sec.  2688.  Where  the  nationality  or  neutrality  of  a  ship  or  cargo  is  expressly 
warranted,  it  is  implied  that  the  ship  will  carry  the  requisite  documents  to  shoir 
such  nationality  or  neutrality^  and  that  it  will  not  carry  any  documents  whidi 
cast  reasonable  suspicion  thereon. 

Neutral  papers.— The  owner  should  pro-  more,  14  Mass.  100.    That  the  yessel  should 

Tide  the  master  with  the  requisite  docu-  not  carry  documents  that  would  subject  her 

ments  to  prevent  the  capture  of  a  neutral  to  capture:  Blugge  v.  New  York  Ins.  Co.,  1 

vessel:  S^e  Coolidge  v.  New  York  Firemen's  Caines,  548. 

Ins.  Co.,  14  Johns.  308;  Blagge  y.  New  York         Neutrality  and  national  character:  See 

Ins.  Co.,  1  Caines,  540;    Higgins    y.  Liver-  3  Joyce  on  Insurance,  sees.  2122-2144. 


AETICLE  VI. 

THB  VOTAGB  AND  DBVIATION. 

Sec.  2692.  Voyage  insured,  how  determined. 

Sec.  2093.  Course  of  sailing,  how  determined. 

Sec.  2694.  Deviation,  what. 

Sec.  2695.  When  proper. 

Sec.  2696.  When  improper. 

Sec.  2697.  Deviation  exonerates  the  insurer. 

2692.  Voyage  insured,  how  detenained. 

Sec.  2692.  Wlien  the  voyage  contemplated  by  a  policy  is  described  by  the 
places  of  beginning  and  ending,  the  voyage  insured  is  one  which  conforms  to 
the  course  of  sailing  fixed  by  mercantile  usage  between  those  places* 
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Conne  of  sailing.—Mercantile  usage  will 
Justify  a  vessel  stopping  at  customary  im- 
mediate ports  out  of  the  direct  course  be- 
tween the  places  of  beginning  and  ending 
the  voyage:  Folsom  v.  Manufacturers'  Ins. 
Co.,  16  Gray,  463;  Folsom  v.  Merchants'  Ins. 
Co.,  88  Me.  414;  68  Am.  Dec.  56;  LockeU  v. 


Merchants'  Ins.  Co.,  10  Rob.  (La.)  839; 
so  the  mention  in  the  policy  of  the  termini 
of  the  voyage,  and  of  some  intermediate 
ports,  does  not  prohibit  touching  at  other 
intermediate  ports  which,  in  making  the 
voyage,  it  is  usual  for  vessels  to  enter:  Mc- 
Call  V.  Sun  Mut.  Ins.  Co.,  66  N.  Y.  506. 


2693.  Conne  of  sailing,  how  determined. 

Sec.  2693.    If  the  course  of  sailing  is  not  fixed  by  mercantile  usage,  the 
voyage  insured  by  a  policy  is  the  way  between  the  places  specified  which,  to  a 
master  of  ordinary  skill  and  discretion,  would  seem  the  most  natural^  direct, 
and  advantageous. 
See   3  Joyce   on    Insurance,    sees.    2966^  2d67« 

2694.  Deviation,  what. 

Sec.  2694.  Deviation  is  a  departure  from  the  course  of  the  voyage  insured, 
mentioned  in  the  last  two  sections,  or  an  unreasonable  delay  in  pursuing  the 
voyage,  or  the  commencement  of  an  entirely  different  voyage. 


Deviation  defined:  See  3  Joyce  on  Insur- 
ance, sec.  2369. 

Deviation.— The  voyage  inonred.— -For 
illustration  of  a  liberal  construction  giyen 
to  the  description  of  the  Yoyage  for  which 
the  insurance  was  giren,  see  Dickey  v. 
Baltimore  Ins.  CJo.,  7  Cranch,  327;  MaxwpU 
y.  Robinson,  1  Johns.  333;  De  Peyster  y. 
Sun  Mut.  Ins.  Co.,  19  N.  Y.  272;  75  Am. 
Dec.  331;  Houston  v.  W.  E.  Ins.  Co.,  5  Pick. 
89.  See  Oulf  of  California  Nay.  etc.  Co.  y. 
State  Inyestmeut  etc.  Co.,  70  Cal.  586.  For 
enforcement  of  a  strict  construction,  and 
the  imposing  upon  the  insurer  liability  for 
loss  for  the  specified  voyage  only,  see  3 
Kent's  Commentaries,  *312;  Steyens  y.  Com. 
M.  Ins.  Co..  26  N.  Y.  397. 

Deviation  of  vessel  from  route:  See  33 
Am.  Dec.  60,  note. 

Unreasonable  delay  in  pnrsning  the 
voyage  is  a  deviation:  Arnold  v.  Pacific  M. 
Ins.  Co.,  78  N.  Y.  7;  Upton  v.  Salem  Ins. 
Co..  8  Met.  605;  Settle  v.  St.  Louis  P.  Ins. 
Co.,  7  Mo.  379;  Martin  v.  Delaware  Ins.  Co., 
2  Wash.  254;  Hermann  v.  Western  etc«  Ins. 
Co.,  15  La.  Ann.  517. 


As  to  what  is  an  unreasonable  delay,  see 
Oliver  v.  Maryland  Ins.  Co.,  6  Cranch,  274; 
Hubbard  v.  Coolidge,  2  Qall.  353. 

Commencement  of  a  different  voyage. 
See  Mr.  Barber's  comment  on  this  language 
of  the  section,  comparing  it  with  the  gen- 
erality of  the  decisions,  which  hold  that 
such  an  abandonment  ab  initio  would  be 
not  a  deviation,  but  would  be  simply  a  case 
in  which  the  policy  never  attached,  thereby 
entitling  the  insured  to  a  return  of  the 
premium. 

That  a  mere  intention  to  deviate,  without 
some  overt  act,  does  not  constitute  a  devia- 
tion, see  Snow  v.  Columbian  luB.  Co.,  48  N. 
Y.  624;  8  Am.  Rep.  578;  Lawrence  v.  Ocean 
Ins.  Co.,  11  Johna.  241;  Henshaw  y.  Marine 
Ins.  Co.,  2  Caines,  274;  Winter  v.  Delaware 
M.  Ins.  Co.,  30  Pa.  St.  334.  There  is  an 
implied  warranty  in  a  policy  of  marine  in- 
surance that  the  vessel  shall  not  deviate 
from  the  voyage  declared  in  the  policy: 
Schroeder  v.  Schweizer  Lloyd  Transport 
Versicherung*s  Gesellschaft,  66  Cal.  294. 


2695.  When  proper. 

Sec.  2695.    A  deviatian  is  proper: 

1.  When  caused  by  circumstances  over  which  neither  the  master  nor  the 
owner  of  the  ship  has  any  control; 

2.  When  necessary  to  comply  with  a  warranty,  or  to  avoid  a  peril,  whether 
insured  against  or  not; 

3.  When  made  in  good  faith,  and  upon  reasonable  grounds  of  belief  in  its 
necessity  to  avoid  a  peril;  or, 

4.  When  made  in  good  faith,  for  the  purpose  of  saving  human  life,  or  reliev- 
ing another  vessel  in  distress. 


Deviation.— Subd.  1.  From  neceacdty: 
Bobinson  v.  Marine  Ins.  Co.,  2  Johns.  ^; 
Turner  v.  Protection  Ins.  Co.,  25  Me.  515; 
48  Am.  Dec.  294. 


Subd.  8.  To  avoid  a  peril.— It  must 
have  been  necessary,  or  reasonably  believed 
to  have  been  necessary,  to  depart  from  the 
voyage  to  avoid  the  peril,  otherwise  the  de- 
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viatioB  is  not  proper:  Reade  t.  Com.  Ins. 
Ck>.,  3  Johns.  352;  3  Am.  Dec.  495;  Whitney 
y.  HaTeu,  13  Mass.  172;  Oliyer  v.  Maryland 
Ins.  Co.,  7  Cranch,  493;  and  see  subd.  3. 

The  section  settles  the  mooted  question  as 
to  deviation  to  avoid*  a  peril  not  insured 
against:  1  Phillips  on  Insurance,  sees.  1023* 
1025;  1  Arnould  on  Insurance,  *407. 

Subd.  4.    To  save  life:  Peterson  v.  Chan- 


dos,  6  Saw.  6U;  Kettel  t.  Wiggin.  13  Man. 
68;  Perkins  v.  AugusU  Banking  Co.,  96nij, 
317. 

SelifivixLg  vegsel  In  dlili^w:  The  Heih 
ry  Ewbank,  1  Sum.  400;  The  Schooner  Bo*- 
ton,  1  Sum.  328. 

Change  of  Toyage  and  deviation,  hi 
general:  See  8  Joyce  on  Insurance,  sees. 
2366-2445, 


2696.  When  improper. 

Sec.  2696.    Every  deviation  not  specified  in  the  last  section  is  improper. 

2697.  Deviation  exonerates  the  insurer. 

Sec.  2697.    An  insurer  is  not  liable  for  any  loss  happening  to  a  thing  insuied 
subsequently  to  an  improper  deviation. 
Bisk  terminates  by  change  of  voyage:  See  2  Joyce  on  Insurance,  sec  1531. 


ARTICLE  Vn. 

LOSS. 

Sec.  2701.  ToUl  and  partial  loss. 

Sec.  2702.  Partial  lose. 

Sec.  2703.  Actual  and  constructiine  total  loss. 

Sec.  2704.  Actual  total  loss.  what. 

Sec.  2705.  Constructive  total  loss. 

Sec.  2706.  Presumed  actual  loss. 

Sec.  2707.  Insurance  on  cargo,  etc.,  when  voyage  breken  up. 

Sec.  2708.  Cost  of  reshipment,  etc. 

Sec.  2709.  When  insured  is  entitled  to  payment. 

Sec.  2710.  Abandonment  of  goods  on  insurance  of  profits.    [Repealed.] 

Sec.  2711.  Average  loss. 

Sec.  2712.  Insurance  against  total  loss. 

2701.  Total  and  partial  loss. 

Sec.  2701.     A  loss  may  be  either  total  or  partial. 

Total  loss,  either  actual  or  conatrac- 
tive:  See  sec.  2703. 
Actual  total  loss  defined:  Sec.  2701. 


Conatructive  total  loss  deflnsd:  See  tec 
2705. 


2702.  Partial  loss. 

See.  2702.    Every  loss  which  is  not  total  is  partial. 
Liability  on  partial  loss:  Sec.  2737.  One-third  new  for  old:  Sec.  2746b 

2703.  Actual  and  constructive  total  loss. 

Sec.  2703.     A  total  loss  may  be  either  actual  or  constructive. 

Actual  total  loss  defined:  Sec.  2704.  Constructive  loss  defined:  Sec.  2706. 

Actual  loss,  when  presumed:  Sec.  2706. 

2704.  Actual  total  loss,  what. 

Sec.  2704.    An  actual  total  loss  is  caused  by: 

1.  A  total  destruction  of  the  thing  insured; 

2.  Tlie  loss  of  the  thing  by  sinking,  or  by  being  broken  up; 

3.  Any  damage  to  the  thing  which  renders  it  valueless  to  the  owner  for  the 
purposes  for  which  he  held  it;  or, 
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4.  Any  other  event  which  entirely  deprives  the  owner  of  the  possession,  at 
the  port  of  destination,  of  the  thing  insured. 

T.  Brewers'  etc.  Ins.  Co.,  9  Hun,  383,  ap- 
proved in  78  N.  Y.  400;  Globe  Ins.  Co.  v. 
Sherlock, 25  Ohio  St.  HO;  2  Parsons  on  Marine 
Insurance,  68-01 ;  Phillips  on  Insurance,  sees. 


Aetnal  total  loss.— The  mere  sinking  of 
the  vessel  does  not  constitute  an  actual  total 
loss;  it  must  be  lost  to  the  owner:  Peele  v. 
Suffolk  Ins.  Co.,  7  Pick.  90;  Sewall  v. 
United  States  Ins.  Co..  11  Pick.  90.  Nor  is 
there  an  actual  total  loss  where,  after  a  dis- 
aster, the  vessel  still  remains  a  vessel,  and 
aa  such  reaches  her  port  of  destination :  Burt 
V.  Brewers*  etc.  Ins.  Co.,  78  N.  Y.  400.  af- 
firming the  same  case,  9  Hun,  383. 

Total  loss  of  "nLenLorandiuii"  articles. 
It  ia  said  in  De  Peyster  v.  Sun  Mut.  Ins. 
Co.,  19  N.  Y.  272,  75  Am.  Dec.  331,  to  be 
the  "settled  law  in  this  state  that  there 
can  be  no  recovery  in  case  of  loss  of  memo- 
randum articles  when  any  portion  thereof 
arrives  in  specie  at  the  port  of  destination, 
although  possessing  no  value  there.*'  So  Burt 


1485,  1487.    Compare  sees.  2711,  2712. 

Yet  there  may  be  a  total  loss  of  a  cargo 
which,  damaged  by  perils  of  tne  sea,  under- 
goes a  change  which  renders  it  valueless, 
and  makes  it  such  a  nuisance  as  to  render 
its  transportation  wholly  impracticable:  Will- 
iams V.  Cole,  16  Me.  207;  Williams  v. 
Kennebec  Mut.  Ins.  Co.,  31  Me.  455; 
De  Peyster  v.  Sun  Mut.  Ins.  Co.,  19  N.  Y. 
272;  75  Am.  Dec.  331;  Wallerstein  v.  Colum- 
bian Ins.  Co.,  44  N.  Y.  204;  4  Am.  Rep.  664; 
Poole  V.  Protection  Ins.  Co.,  14  Conn.  47. 

Abandonment  and  total  loaa,  in  general: 
See  3  Joyce  on  Insurance,  sees.  2892-2948. 


2705.  Constmotive  total  loss. 

Sec.  2705.    A  constructive  total  loss  is  one  which  gives  to  a  person  insured 

a  right  to  abandon^  under  section  twenty-seven  hundred  and  seventeen. 

Constmctive  total  loss:  See  8  Joyce  on        Abandonment'  for    constructive  total 
Insurance,  sees.  2892,  2916.  loss:  Sec.  2716  et  seq. 

2706.  Fresnmed  actual  loss. 

Sec.  2706.  An  actual  loss  may  be  presumed  from  the  continued  absence  of  a 
ship  without  being  heard  of;  and  the  length  of  time  which  is  sufficient  to  raise 
this  presumption  depends  on  the  circumstances  of  the  case. 

2707.  Insurance  on  cargo  when  voyage  broken  up. 

Sec.  2707.  When  a  ship  is  preven-ted,  at  an  intermediate  port,  from  complet- 
ing the  voyage,  by  the  perils  insured  against,  the  master  must  make  every  exer- 
tion to  procure,  in  the  same  or  a  contiguous,  port,  another  ship,  for  the  purpose 
of  conveying  the  cargo  to  its  destination;  and  the  liability  of  a  marine  insurer 
thereon  continues  after  they  are  thus  reshipped.  [Amendment,  approved  March 
30,  1874;  Amendments  1873-74,  258;  took  effect  July  1,  1874.] 


Insurance  on  cargo,  voyage  broken  up. 
The  original  section  did  not  contain  the 
clause  "by  the  perils  insured  against,*'  and 
it  was  therein  inserted  by  the  amendment 
of  1874,  in  accordance  with  the  suggestion 
of  the  code  examiners,  who  gave  as  their 
reason:  "This  limitation  of  the  circum- 
stances under  which  the  insurer  must  re- 
main liable  on  transshipped  cargo  is  neces- 
sary for  his  protection.  The  present  section 
would  bind  the  insurer  for  every  cause  of 
detention,  including  such  as  might  not  be 
due  to  any  peril  insured  against,  such,  for 
instance  as  the  seizure  of  the  vessel  for  en- 
gaging in  illicit  trade  or  violating  the  reve- 
nue law,  or  running  a  blockade.'' 

That  it  is  the  duty  of  the  master,  in  case 
of  the  loss  of  his  own  ship,  to  use  every 
exertion  to  procure  another  vessel  in  which 
to  forward  the  goods  to  their  destination, 
see    Searle  v.  Scovell,  4    Johns.  Ch.  218; 


Saltus  V.  Ocean  Ins.  Co.,  12  Johns.  107;  7 
Am.  Dec.  290;  Schieffelin  v.  New  York  Ins. 
Co.,  9  Johns.  21;  Bryant  v.  Commonwealth 
Ins.  Co.,  6  Pick.  130;  Hugg  v.  Augusta  Ins. 
Co.,  7  How.  595,  See,  as  to  when  a  master 
is  justified  in  selling  the  cargo:  Meyer  v. 
Western  Ins.  Co.,  104  Cal.  381. 

If  freightage  is  lost  as  a  direct  conse- 
quence of  the  omission  of  the  master  to  for- 
ward the  cargo  from  an  intermediate  port 
to  its  destination,  the  insurer  on  freightage 
is  not  liable  on  such  loss:  Griswold  v.  New 
York  Ins.  Co.,  1  Johns.  205;  3  Johns.  321; 
3  Am.  Dec.  490;  Schieffelin  v.  New  York  Ins. 
Co.,  9  Johns.  21;  American  Ins.  Co.  v.  Cen- 
ter, 4  Wend.  45;  Clark  v.  Massachusetts  F. 
&  M.  Co.,  2  Pick.  104;  13  Am.  Dec.  400; 
Lord  V.  Neptune  Ins.  Co.,  10  Gray,  109. 

Constmctive  total  loaa  of  cargo:  See 
sec.  2717,  subd.  4,  post. 
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2708.  Cost  of  reshipment,  etc. 

Sec.  2708.  In  addition  to  the  liability  mentioned  in  the  last  section,  a  marine 
insurer  is  bound  for  damages,  expenses  of  discharging,  storage,  reehipment^  extra 
freightage,  and  all  other  expenses  incurred  in  saving  cargo  reshipped  pursuant 
to  the  last  section,  up  to  the  amount  insured. 

Cost  of  reshipment.— This  section  follows      Com.,  sec.  393;  3  Kent's  Commentaries,  sec 
tho  rule  generally  adopted  in  this  country      338. 
and  drawn  from  the  French  law:  Code  de 

2709.  When  insured  is  entitled  to  pa3rnient. 

Sec.  2709.  Upon  an  actual  total  loss,  a  person  insured  is  entitled  to  payment 
without  notice  of  abandonment. 

2710.  Abandonment  of  goods  on  insurance  on  proflts. 

[Section  2710  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  258;  took  effect  July  1,  1874.] 

2711.  Average  loss. 

Sec.  2711.  Where  it  has  been  agreed  that  an  insurance  upon  a  particular 
thing  or  class  of  things  shall  be  free  from  particular  average^  a  marine  insurer 
is  not  liable  for  any  particular  average  loss  not  depriving  the  insured  of  the 
possession,  at  the  port  of  destination,  of  the  whole  of  such  thing,  or  class  of 
things,  even  though  it  become  entirely  worthless,  but  he  is  liable  for  his  pro- 
portion of  all  general  average  loss  assessed  upon  the  thing  insured.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  258;  took  effect  July  1, 
1874.] 

Free  from  average  unless  general.— In  other  parts,  and  it  wonld  cost  as  modi  to 

Barber  on  Insurance,  section  130,  page  279,  supply  the  missing  portions  as  the  entire  ma- 

i«i  given  an  explanation  of  the  origin  and  chine  would  cost.    The  court  said,  therefore: 

meaning  of    this  phrase,   showing    that  it  "There  was  no  part  of  the  machinery  saved, 

was  first  introduced  into  policies  of  insur-  howe^-er  much  of  rusty  iron  may  have  been 

ance  about  the  middle  of  the  last  century,  taken  from  the  wreck."    There  was  a  total 

with  a  view  to  exempt  the  underwriter  from  loss  of  the  article  insured,  a  machine, 

liability    for    a    partial    loss    of    perishable  A\^ere  goods  are  shipped  in  bulk  and  in- 

articlos.    That   author's   entire    section  130  sured  in  bulk,  the  principles  above  stated, 

will  be  found  to  contain  a  very  satisfactory  and  supported  by  references  in  the  note  to 

discussion  of  the  question  suggested.    Amer-  section  2704.  apply.    Where  the  articles  are 

ican  and  English  cases  are  there  collected  separately  shipped,  but  are  insured  in  bulk 

and  commented  upon.  •  and  valued  in  bulk,  the  loss  of  a  particnlar 

Memorandum  articles  are  not  totally  lost  package -or  packages  will  not  entitle  to  a 

if  they  arrive  in  specie  at  port  of  destina-  recovery    under    the    memorandum:    Hum- 

ti6n:  See  note,  sec.  2704,  ante.    As  to  what  phreys  v.  Union  Ins.    Co.,  3    Mason,  429; 

is  a  destruction    in    specie,   Wallerstoin  v.  Moreau  v.  United  States  Ins.  Co.,  1  Wheat. 

Columbian  Ins.  Co.,  44  N.  Y.   204,  4  Am.  219,  227.    But  where  articles  are  separately 

Kop.  G64,  presents  a  very  interesting  state  shipped    and  separateiy    insured,  a  loss  of 

of  facts,  and  gives  rise  to  a  valuable  ex-  any  article  is  a  total    loss  to  that  extent: 

amination  of  the  principles  involved.    There  Kettell  v.  Alliance  Ins.  Co.,  10  Gray,  144. 

certain  portions  only  of  a  piece  of  machin-  General  averag^e,  Jettison  and  adjust- 

ery  were  saved.    The  portions  were  of  no  ment:  See  4  Joyce  on  Insurance,  sees,  3417- 

usc  as  parts  of  a  machine  without  all  the  3465. 

2712.  Insurance  against  total  loss. 

Sec.  2712.  An  insurance  confined  in  terms  to  an  actual  total  loss  does  not 
cover  a  constructive  total  loss,  but  covers  any  loss  which  necessarily  results  in 
depriving  the  insured  of  the  possession,  at  the  port  of  destination^  of  the  entire 
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thing  insured.     [Amendment,  approved  March  30,  1874;  Amendments  1871-74, 
259;  took  effect  July  1,  1874.] 

Burt  V.  Brewers'  etc.  Ins.  Co..  78  N.  Y.      collected   in  an   opinion    approved    by   Ihe 
400;  S.  C,  9  Hun,  383,  where  the  cases  are      court  of  last  resort. 

ARTICLE  VIII. 

ABANDONMENT. 

Sec.  2716.  Abandonment,  what., 

fiec.  2717.  When  insured  may  abandon. 

Sec.  2718.  Must  be  unqualified. 

Sec.  2719.  When  may  be  made. 

Sec.  2720.  Abandonment  may  be  defeated. 

Sec.  2721.  How  made. 

Sec.  2722.  Hequisites  of  notice. 

Sec.  2723.  No  other  cause  can  be  relied  on. 

Sec.  2724.  Effect. 

Sec.  2725.  Waiver  of  formal  abandonment. 

.  Sec.  2726.  Agents  of  the  insured  become  agents  of  the  insurer. 

Sec.  2727.  Acceptance  not  necessary. 

Sec.  2728.  Acceptance  conclusive. 

Sec.  2729.  Accepted  abandonment,  irrevocable. 

Sec.  2730.  Freightage,  how  affected  by  abandonment  of  ship. 

Sec.  2731.  Kefusal  to  accept. 

Sec.  2732.  Omission  to  abandon. 

2716.  Abandonment^  what. 

Sec.  2716.  Abandonment  is  the  act  by  which,  after  a  constructive  total  loss, 
«  person  insured  by  contract  of  marine  insurance  declares  to  the  insurer  that  he 
relinquishes  to  him  his  interest  in  the  thing  insured. 

Abandonment  defined:   See  3  Joyce   ou         Constructive    total    loss    defined:  Sec 
Insurance,  sees.  2892.  2893.  2705. 

Abandonment,  requisites  of:  See  sees. 
^18-2723. 

2717.  When  insured  may  abandon. 

Sec.  2717.  A  person  insured  by  a  contract  of  marine  insurance  may  abandon 
the  thing  insured,  or  any  particular  portion  thereof  separately  valued  by  the 
policy,  or  otherwise  separately  insured,  and  recover  for  a  total  loss  thereof,  when 
the  cause  of  the  loss  is  a  peril  insured  against: 

1.  If  more  than  half  thereof  in  value  is  actually  lost,  or  would  have  to  be 
expended  to  recover  it  from  the  peril; 

2.  If  it  is  injured  to  such  an  extent  as  to  reduce  its  value  more  than  one-half; 

3.  If  the  thing  insured,  being  a  ship,  the  contemplated  voyage  cannot  be 
lawfully  performed  without  incurring  an  expense  to  the  insured  of  more  than 
half  the  value  of  the  thing  abandoned,  or  without  incurring  a  risk  which  a  pru- 
dent  man  would  not  take  under  the  circumstances;  or, 

4.  If  the  thing  insured,  being  cargo  or  freightage,  the  voyage  cannot  be  per- 
formed nor  another  ship  procured  by  the  master,  within  a  reasonable  time  and 
with  reasonable  diligence,  to  forward  the  cargo,  without  incurring  the  like  ex- 
pense or  risk.  But  freightage  cannot  in  any  case  be  abandoned,  unless  the  ship 
jfl  also  abandoned. 
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When  abandonment  may  be  made,  gen- 
erally: See  3  Joyce  on  Insurance,  sec.  2808 
et  seq. 

Ck>n8tnictive  total  Iom.— This  provision, 
in  declaring  when  the  insured  may  abandon, 
makes  two  general  classes  of  cases,  the  one 
including  insurances  of  articles  in  bulk,  and 
the  other  embracing  insurances  of  articles 
separately  valued  or  insured.  As  illustra- 
tions of  constructive  total  loss  of  articles 
separately  valued  or  insured,  see  Deiderick 
V.  Commercial  Ins.  Co.»  10  Johns.  134;  Ocean 
Ins.  Co.  V.  Carrington,  3  Conn.  857;  Kettell 
V.  Alliance  Ins.  Co.,  10  Gray,  144,  154; 
Silloway  v.  Keptune  Ins.  Co.,  12  Gray,  73. 

SubdiB.  1,  2.  Loss  to*  one-half  vidue.— 
In  the  following  extract  from  the  opinion 
of  the  court  in  Bradlie  v.  Maryland  Ins. 
Co.,  12  Pet.  378,  many  of  the  questions  sug- 
gested by  this  section  are  answered,  and 
they  there  approve  the  doctrine  as  declared 
in  3  Kent's  Commentaries,  329,  330:  "It  is 
understood  to  be  a  fixed  rule  that  if  the 
ship  require  repairs  to  the  extent  of  more 
than  half  her  value  at  the  time  of  the  loss, 
the  insured  may  abandon;  for  if  ship  or 
cargo  be  damaged  so  as  to  diminish  their 
value  above  half,  they  are  said  to  be  con- 
structively lost The  meaning  of  the 

words  in  the  rule,  'qne-half  of  the  value,' 
has  been  held  to  be  the  half  of  the  general 
market  value  of  the  vessel  at  the  time  of 
the  disaster,  and  not  her  value  for  any  par- 
ticular voyage  or  purpose.  The  expense  of 
the  repairs  at  the  port  of  necessity,  includ- 
ing the  expense  of  getting  the  ship  afloat 
if  stranded,  is  the  true  test  for  determining 
the  amount  of  the  injury;  and  such  sum  is 
to  be  taken  as  will  fully  reinstate  the  ves- 
sel, and  in  general  of  the  same  kind  of  ma- 
terials of  which  she  was  composed  at  the 
time  of  the  disaster.  It  has  been  consid- 
ered, also,  that  the  three  objects  of  insur- 
ance—vessel, cargo,  and  freight— stand  on 
the  same  ground  as  to  a  total  loss  by  a  de- 
terioration of  more  than  one-half  in  value." 

That  the  value  of  the  vessel  at  the  time 
of  the  accident  is  the  value  to  be  consid- 
ered in  determining  the  nature  of  the  loss, 
see  Bradlie  v.  Maryland  Ins.  Co.,  12  Pet. 
378;  Patapsco  Ins.  Co.  v.  Southgate,  5  Pet. 
604;  3  Kent's  Commentaries.   ♦331. 

That  one-third  new  is  not  to  be  deducted 
from  the  coat  of  repairs  in  estimating  the 
amount  of  the  loss,  see  Dupuy  v.  U.  Ins. 
Co., 3  Johns.  Cas.  1^S2;  Coolidge  V.Gloucester 
Ins.  Co.,  15  Mass.  341;  Peele  v.  Marine  Ins. 
Co.,  3  Mason.  76,  77;  WUliams  v.  Suffolk 
lus.  Co.,  3  Sum.  270;  Phillips  v.  St.  Louis 
Perpetual  Ins.  Co.,  11  La.  Ann.  459.  For 
the  rule  as  to  one-third  new  for  old  in  cases 
of  partial  loss,  see  sec.  2746,  post. 

The  cost  of  taking  a  damaged  vessel  into 
port  for  repairs  (Lincoln  v.  Hope  Ins.  Co., 


8  Gray,  22;  14  Gray,  320),  and  a  reasonable 
allowance  for  custody  of  the  vessel  while 
there  and  for  superintendence  (Hall  v.  Ocean 
Ins.  Co.,  21  Pick.  472),  are  to  be  considered 
in  arriving  at  the  "one-halT*  loss. 

Bubd.  3.  Voyage  Intermpted— Cannot 
lawfully  be  performed.— Under  this  clause 
would  fall  the  case  of  interruption  of 
the  voyage  by  an  embargo:  Ogden  v. 
New  York  Fire  Ins.  Co.,  10  Johna  177;  12 
Johns.  25;  McBride  v.  Marine  Ins.  Oq.,  5 
Johns.  299;  Walden  v.  Phoenix  Ina  Co.,  310; 
Odlin  V.  Washington  Ina  Co.,  2  Wash  a  C. 
312;  Lorent  v.  South  Carolina  Ins.  Co.,  1 
Nott  &  McC.  505. 

Without  incurring  risk,  etc.— It  is  the 
opinion  of  Mr.  Barber  (Barber  on  Insurance, 
319),  that  this  clause  of  the  above  section 
was  "designed  for  the  purpose  of  covering 
the  case  where  the  insured  vessel  cannot 
enter  her  port  of  destination  without  incur- 
ring the  risk  of  capture."  Upon  the  general 
question  of  right  of  abandonment  arising 
from  fear  of  capture  for  breach  of  a  block- 
ade or  entry  into  hostile  ports,  that  author, 
pointing  out  the  difference  in  the  decisions 
in  our  state  courts,  shows  that  New  York, 
from  whose  proposed  code  oar  section  was 
taken,  recognises  the  existence  of  this  right: 
Craig  V.  United  Ins.  Co.,  6  Johns.  226;  5 
Am.  Dec.  222;  Saltns  v.  United  Ina  Co.«  15 
Johns.  523;  Schmidt  v.  United  Ina  Co.,  1 
Johna  2-15. 

Subd.  4.  GonstructiTe  total  loos  of 
cargo  or  freightage.— A  constructive  total 
loss  of  cargo  will  arise  from  a  destruction 
of  more  than  half  the  value  thereof  by  any 
of  the  perils  insured  against:  Marcardier  t« 
Chesapeake  Ina  (Do.,  8  Cranch,  47;  3  Kent's 
Commentaries,  sec.  329.  This  most  be  taken 
with  the  qualification  expressed  in  section 
2712  where  the  insurance  stipulates  for  lia- 
bility only  in  cases  of  actual  total  loss;  and 
see  note  to  section  2704.  Other  decisions  of 
American  courts  recognizing  the  insured  to 
abandon  to  the  insurer  cargo  damaged  by 
the  perils  of  the  sea  to  more  than  one-half 
its  value  are  Ludlow  t.  Columbia  Ina  Co., 
1  Johna  335;  Vandenheuvel  v.  United  Ina 
Co.,  1  Johna  406;  Moses  v.  Columbian  Ina 
Co.,  6  Johna  219;  Clarkson  v.  Phoenix  Ina 
Co.,  9  Johna  1;  Waddell  v.  Columbian  Ina 
Co.,  10  Johns.  61. 

With  respect  to  the  last  sentence  in  sub- 
division 4,  Mr.  Barber  (Barber  on  Insn^ 
ance,  352),  says:  "The  provision  that 
freightage  cannot  in  any  case  be  abandoned 
unless  the  ship  is  abandoned  is  new  to  the 
law  of  insurance.  It  seems  to  ignore  the 
fact  that  the  abandonment  of  freight  or 
'freightage'  may  be  the  result  of  loss  of 
cargo  thous^  the  ship  remains  uninjored.** 

Freightage,  how  affected  bv  abandon- 
ment: See  sec.  2730. 


2718.  Must  be  unqualified. 

Sec.  2718.    An  abandonment  must  be  neither  partial  nor  conditionaL 
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Conditional  abandonment  ia  not  srood: 
Pierce  t.  Ocean  Ins.  Co.,  29  Am.  Dec.  567; 
Hig^inson  y.  Dall,  13  Mass.  96. 

Partial    abandonment    not   pennissible. 


bat  where  articles  are  separately  shipped 
and  separately  insured  the  loss  is  to  be 
viewed  with  respect  to  the  separate  articles: 
Bee  the  note  to  sec.  2711. 


2719.  When  may  be  made. 

Sec.  2719.  An  abandonment  must  be  made  within  a  reasonable  time  after 
the  information  of  the  Iobs,  and  after  .the  commencement  of  the  voyage^  and 
before  the  party  abandoning  has  information  of  its  completion. 

T.  Ocean  Ins.  Co.,  22  Pick.  190;  Maryland 
Ins.  Co.  ▼.  Ruden,  6  Cranch,  338;  Dancan 
T.  Koch,  Wall.  45. 

Completion  of  the  Yoyage,  within  the 
meaninfc  of  policies  of  insuri^ice,  is  not  un- 
til the  vessel  has  been  moored  twenty-four 
hours  in  safety  in  her  port  of  destination: 
'Burt  V.  Brewers'  etc.  Ins.  Co.,  78  N.  Y. 
400;  S.  C,  9  Hun,  .383;  Pesant  t.  National 
Ins.  Co.,  15  Wend.  453;  Parage  t.  Dale,  3 
Johns.  Cas.  156.  The  insured  cannot  aban- 
don on  the  ground  that  the  voyage  has  been 
defeated  by  capture  after  he  has  received 
intelligence  that  the  vessel  has  been  released 
and  has  arrived  in  safety  at  her  destined 
port:  De  Peau  v.  Russell,  2  Am.  Dec.  676. 

Omitting  to  abandon,  insured  may  still 
recover  for  his  actual  loss:  Sec.  2732,  post. 


Abandonment  within  reasonable  time. 
As  to  what  is  a  reasonable  time  in  marine 
insurance  see  the  discussions  in  2  Amould 
on  Insurance,  *1164  et  seq.;  2  Phillips  on 
Insurance^  sec.  1669.  The  insured  has  no 
right  to  wait  to  ascertain  the  extent  of  loss 
on  the  sale  of  the  damaged  property:  Teas- 
dale  T.  Charleston  Ins.  Co.,  3  Am.  Dec.  705. 
Nor  can  he  abandon  after  the  vessel  has 
been  repaired  and  is  successfully  pursuing 
her  voyage:  Depau  v.  Ocean  Ins.  Co.,  15 
Am.  Dec.  431. 

Having  taken  a  reasonable  time  to  ascer- 
tain the  loss,  and  that  he  is  entitled  to 
abandon,  the  insured,  while  not  bound  to 
exercise  his  right  (£arl  v.  Shaw,  1  Am.  Dec. 
117;  Bosley  v.  Chesapeake  Ins.  Co.,  22  Am. 
Dec.  337),  must,  if  he  intends  to  do  so,  give 
notice  of  abandonment  promptly:  Reynolds 


2720.  Abandonment  may  be  defeated. 

Sec.  2720.  Where  the  information  upon  which  an  abandonment  has  been 
made  proves  incorrect,  or  the  thing  insured  was  so  far  restored  when  the  aban- 
donment was  made  that  there  was  then  in  fact  no  total  loss,  the  abandonment 
becomes  ineffectual. 


Blg^lit  to  abandon  dependa  on  the  state 
of  facta  at  the  time  of  abandonment,  not 
upon  the  facts  which  had  previously  ex- 
isted, or  which  were  supposed  to  exist: 
IKckey  v.  American  Ins.  Co.,  20  Am.  Dec. 
763.  Moreover,  subsequent  facts  coming  to 
the  knowledge  of  the  insured  cannot  be 
made  to  relate  so  as  to  strengthen  a  case 
for  abandonment  which  did  not  exist  when 
the  notice  was  given:  Bosley  v.  Chesapeake 
Ins.  Co.,  22  Am.  Dec.  837. 

If  the  vessel  is  lost  at  the  time  of  the 
abandonment,  her  subsequent  recovery  by 
salvors,  her  master  never  being  able  to  re- 
cover possession  of  her  so  as  to  prosecute 
the  voyage,  "wiU  not  cut  down  the  total 


loss  to  a  partial  one*':  Snow  v.  Union  Ins. 
Co.,  119  Ma&9.  692;  20  Am.  Rep.  349. 

It  seems  that  in  England  the  right  to  re- 
cover on  abandonment  depends  upon  the 
state  of  facts  existing  when  the  action  ia 
brought:  Barber  on  Insurance,  356. 

The  state  of  facts  existing  at  the  time  of 
abandonment  is  the  test  of  the  right  to 
abandon:  See  8  Joyce  on  Insurance,  sec. 
2946. 

An  abandonment  must  be  under  such  cir- 
cumstances, in  such  manner,  such  time,  and 
upon  such  grounds  as  to  make  it  valid,  for 
an  invalid  abandonment  has  no  effect:  See 
3  Joyce  on  Insurance,  sec.  2900. 


2721.  How  made. 

Sec.  2721.  Abandonment  is  made  by  giving  notice  thereof  to  the  insurer, 
which  may  be  done  orally,  or  in  writing. 

2722.  Beqnisites  of  notice. 

Sec.  2722.  A  notice  of  abandonment  must  be  explicit,  and  must  specify  the 
particular  cause  of  the  abandonment,  but  need  state  only  enough  to  show  that 
there  is  probable  cause  therefor,  and  need  not  be  accompanied  with  proof  of 

interest  or  of  loss. 
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Notice  must  be  explicit  and  state 
grounds  of  abandonment:  Bosley  v.  Chesa- 
peake Ins.  Co.,  22  Am.  Dec.  337;  Pierce  y. 
Ocean  Ins.  Co.,  29  Am.  Dec.  567.  The  in- 
sured cannot  avail  himself  of  any  other 
£:rounds:  Suydam  v.  Marine  Ins.  Co.,  3  Am. 
Dec.  307;  Pierce  v.  Ocean  Ins.  Co.,  29  Am. 
Dec.  507;  and  sec.  2723. 


If  he  assigns  an  insufficient  cause  he  is 
bound  by  it,  and  cannot  take  advantage  of 
a  subsequent  event  without  a  new  aban- 
donment:  Suydam  y.  Marine  Ins.  Co.,  3  Am. 
Dec.  307;  Heebner  v.  Eagle  Ins.  Co.,  10 
Gray,  139;  69  Am.  Dec.  308;  McConochie- v. 
Sun  M.  Ins.  Co.,  26  N.  Y.  477. 


2723.  No  other  cause  can  be  relied  on. 

Sec.  2723.     An  abandonment  can  be  sustained  only  upon  the. cause  specified 
in  the  notice  thereof. 
See  note  to  last  section. 

2724.  Effect.     . 

Sec.  2724.     An  abandonment  is  equivalent  to  a  transfer,  by  the  insured,  of 
his  interest,  to  the  insurer,  with  all  the  chances  of  recovery  and  indemnity. 


Effect  of  abandonment.— The  insurers 
become  substituted,  by  reason  of  the  aban- 
donment, to  the  interests  of  the  insured  in 
the  thing  insured:  Rogers  v.  Hosack,  18 
Wend.  319;  Atlantic  Ins.  Co.  v.  Storrow,  5 
Paige,  285;  Sun  Ins.  Co.  v.  Hall,  104  Mass. 
507;  Comegys  v.  Vasse,-  1  Pet.  213;  so  that 
the  insurers  become  entitled  to  an  indem- 
nity from  a  foreign  government  for  the  loss 
occasioned :  Rogers  v.  Hosack,  18  Wend.  332; 
Gracie  v.  Palmer,  8  Johns.  246;  or  to  dam- 
ages awarded  for  such  loss:  Atlantic  Ins. 
Co.  V.  Storrow,  5  Paige,  285.  A  suit  in 
equity  or  admiralty,  instituted  to  recover 
from  one  owing  compensation  to  the  in- 
sured may  be  brought  in  the  name  of  the 
insurer  after  abandonment:  Hall  v.  Rail- 
road Co.,  13  Wall.  372;  Hart  v.  Western  R. 
R.  Co.,  13  Met.  09;  46  Am.  Dec.  719;  The 
Liberty,  7  Fed.  Rep.  226;  The  Frank  G. 
Fowler,  8  Fed.  Rep.  364.  The  insurers  be- 
come liable  after  abandonment  for  freight- 


age pro  rata  itineris  on  goods  transported 
from  the  scene  of  the  loss  to  a  port  of 
safety:  Teasdale  v.  Charleston  Ins.  Co.,  3 
Am.  Dec.  705. 

After  abandonment  and  payment  by  the 
insurer,  the  insured,  having  parted  with  his 
interest,  can  assert  no  rights  based  on  the 
idea  of  continuing  interest  in  the  insured 
property:  The  Ocean  Wave,  5  Biss.  378;  The 
Planter,  2  Woods,  490;  Home  Ins.  Co.  t. 
Western  T.  Co.,  33  How.  Pr.  107;  RadcUff 
V.  Coster,  Hoflf.  Ch.  98. 

See,  also,  late  decisions  discussing  the 
rights  of  the  insurers  by  virtue  of  subro- 
gation: Merc.  M.  Ins.  Co.  v.  Clark,  IIS 
Mass.  288;  Connecticut  F.  Ins.  Co.  v.  Erie 
R.  R.  Co.,  73  N.  Y.  399;  29  Am.  Rep.  171. 

Nonwaiver  of  abandonment  by  insured 
while  acting  as  agent  of  insurer:  See  notes 
to  sec.  2720. 

SubTOgation  of  insurer:  See  supra  in 
this  note,  and  sec.  2745. 


2726.  Waiver  of  formal  abandonment. 

Sec.  2725.  If  a  marine  insurer  pays  for  a  loss  as  if  it  were  an  actual  total 
loss,  he  is  entitied  to  whatever  may  remain  of  the  thing  insured,  or  its  proceeds 
or  salvage,  as  if  there  had  been  a  formal  abandonment. 

See  note  to  last  section,  the  principle  governing  the  two  cases  being  the  same. 

2726.  Agents  of  the  insured  become  agents  of  the  insurer. 

Sec.  2726.  Upon  an  abandonment,  acts  done  in  good  faith  by  those  who  were 
agents  of  the  insured  in  respect  to  the  thing  insured,  subsequent  to  the  loss, 
are  at  the  risk  of  the  insurer,  and  for  his  benefit. 


Abandonment  as  affecting  acts  of 
agents.— After  a  valid  abandonment,  the 
acts  of  agents  of  the  insured  become  the 
acts  of  the  insurer:  Dickey  v.  American  Ins. 
Co.,  20  Am.  Dec.  763.  And  such  change  of 
agency  relates  back  to  the  time  of  loss:  See 
the  express  language  of  the  code,  niul  2 
Parsons  on  Maritime  Law,  421.  Some  cases 
draw  a  distinction  between  bona  fide  and 
other  acts  of  the  agents  of  the  insurer, 
holding  that  as  to  the  former  class  only 
does  this  transfer  of  agency  relate:  See  2 
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Parsons  on  Maritime  Law,  421;  Barber  on 
Insurance,  3GG. 

After  an  abandonment,  which  is  not  ac- 
cepted, the  insured  remains  the  quasi  agent 
or  trustee  of  the  insurer,  and  must  do  whnt 
he  thinks  most  for  the  good  of  those  con- 
cerned. If  he  acts  in  good  faith  and  sells 
the  property  or  the  veseel  insured,  in  the 
usual  manner,  it  is  no  waiver  of  the  aban- 
donment, nor  will  it  prejudice  his  claim  for 
a  total  loss:  Walden  v.  Phoenix  Ins.  Co..  4 
Am.  Dec.  359. 
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Generally,  acts  of  the  master  after  the  Ins.  Co.,  4  Am.  Dec.  359;  Waddell  v.  Colum- 

abandonment,  consistent  with  the  theory  of  bia  Ins.  Ck>.,  10  Johns.  61;  Columbian  Ins. 

his  agency  for  the  insurers,  will  not  invali-  Co.  v.  Ashby,  4  Pet.  139;  Curcier  v.  Phila- 

date  the  abandonment:  Walden  y.  Phoenix  delphia  Ins.  Co.,  5  Serg.  &  R.  113. 

2727.  Acceptance  not  necessary. 

Sec.  2727.    An  acceptance  of  an  abandonment  is  not  necessary  to  the  rights^ 

of  the  insured,  and  is  not  to  be  presumed  from  the  mere  silence  of  the  insurer, 

upon  his  receiving  notice  of  abandonment. 

Acceptance    of    abandonment    is    not  ises,  nor  will  the  insurer's  silence  prevent 

necessary,  as  the  rights  of  the  parties  are  his  showing  that  no  case  for  abandonment 

determined   by   the   circumstances    existing  existed:  Peele    v.    Merchants'    Ins.    Co.,'    3 

when  the  notice  of  abandonment  is  made.  Mason,  27,  81;  Badger  v.  Ocean  Ins.  Co.,  23 

Therefore,  the  nonacceptanee  does  not  de-  Pick.  347. 

priye  the  insured  of  his  rights  in  the  prem-  Compare  with  sec.  2731,  infra. 

2728.  Acceptance  conclusive. 

Sec.  2728.     The  acceptance  of  an  abandonment,  whether  expressed  or  implied, 

is  conclusive  upon  the  parties,  and  admits  the  loss  and  the  sufficiency  of  the 

abandonment. 

Acceptance  admits  the  loss  and    snffi-  Acceptance  will  be  implied  from  acts  of 

ciency  of  the  abandonment:  Gloucester  Ins.  the  insurer  inconsistent  with  any  other  po- 

Co.  Y.  Younger,  2  Curt.  322;  Ruckman  v.  sition  than  that  of  an  abandonee:  Gloucester 

Mer.  Louisville  Ins.  Co.,  5  Duer.  342;  Ful-  Ins.  Co.  v.  Younger,  2  Curt.  322;  Peele  v. 

ton  Ins.  Co.  t.  Goodman,  32  Ala.  108.  Merchants'  Ins.  Co.,  3  Mason,  27. 

2729.  Accepted  abandonment,  irrevocable. 

Sec.  2729.  An  abandonment  once  made  and  accepted  is  irrevocable,  unless 
the  ground  upon  which  it  was  made  proves  to  be  unfounded. 

2730.  Freightage,  how  affected  by  abandonment  of  ship. 

Sec.  2730.  On  an  accepted  abandonment  of  a  ship,  freightage  earned  pre- 
vious to  the  loss  belongs  to  the  insurer  thereof;  but  freightage  subsequently 
earned  belongs  to  the  insurer  of  the  ship. 

Freightage,  how  affected  by  abandon-  3  Har.  &  J.  367;  6  Am.  Dec.  409;  a  very 
ment. — This  section  is  drawn  from  the  early  complete  discussion  of  the  effect  of  a  ban- 
decision  of  United  Ins.  Co.  v.  Lenox,  1  donmeut  upon  the  right  to  freightage  is 
Johns.  Cas.  377,  2  Johns.  Cas.  443,  which  is  given  in  2  Phillips  on  Insurance,  fifth  edi- 
now  generally  adopted  as  the  rule  to  be  tion,  section  1737  et  seq.,  where  the  English 
applied  in  this  country:  Buffalo  City  Bank  view,  not  approving  the  apportionment  rule 
V.  N.  W.  Ins.  Co.,  30  N.  Y.  251;  lieaven-  of  this  country,  is  examined:  See  3  Joyce 
worth  V.  Delafield,  1  Caines,  573;  2  Am.  on  Insurance,  sees.  2G07-2910,  2925-2935. 
Rep.  201;  Simonds  v.  Union  Iqs.  Co.  1  Wash.  Abandonment  of  freightage:  See  8?c. 
C.  C.  443;  Kennedy  v.  Baltimore  Ins.  Co.,  2017,  subd.  4,  and  note. 

2731.  Befusal  to  accept. 

See.  2731.  If  an  insurer  refuses  to  accept  a  valid  abandonment,  he  is  liable 
as  npon  an  actual  total  loss,  deducting  from  the  amount  any  proceeds  of  the 
thing  insured  which  may  have  come  to  the  hands  of  the  insured. 

Acceptance  not  presumed  from  silence:  Sec.  2727. 

27'32.  Omission  to  abandon. 

Sec.  2732.     If  a  person  insured  omits  to  abandon,  he  may  nevertheless  recover 

his  actual  loss. 

679 


S§  2736-2739 


Civil  Code. 


[Div.m,PartIV, 


AETICLE  IX. 

MEASURE  OF  INDEMNITY. 

Sec.  2736.  Valuation,  when  conclosive. 

Sec.  2737.  Partial  loss. 

Sec.  2738.  Profits. 

Sec.  2739.  Valuation  apportioned. 

Sec.  2740.  Valuation  applied  to  profits. 

Sec.  2741.  EBtimating  loss  under  an  open  policy. 

Sec.  2742.  Arrival  of  thing  damaged. 

Sec.  2743.  Labor  and  expenses. 

Sec.  2744.  General  average. 

Sec.  2745.  Contribution. 

Sec.  2746.  One-third  new  for  old. 

2736.  Valuation,  when  conclusive. 

Sec.  2736.  A  valuation  in  a  policy  of  marine  insurance  is  conclusive  between 
the  parties  thereto  in  the  adjustment  of  either  a  partial  or  total  loss,  if  the 
insured  has  some  interest  at  risk,  and  there  is  no  fraud  on  his  part;  except  that 
when  a  thing  has  been  hypothecated  by  bottomry  or  respondentia,  before  its 
insurance,  and  without  the  knowledge  of  the  person  actually  procuring  the 
insurance,  he  may  show  the  real  value.  But  a  valuation  fraudulent  in  fact 
entitles  the  insurer  to  rescind  the  contract. 


Valued  policies:  See  ante,  sec.  2586.  Ab 
a  general  proposition,  it  is  true  that  the 
value  agreed  upon  in  policies  of  insurance 
is  conclusive  upon  the  parties  .if  there  be 
no  fraud,  actual  or  presumptive,  and  this  al- 
though it  may  greatly  exceed  the  real  value: 
Phoenix  Ins.  Co.  v.  McLoon,  100  Mass.  475; 
Sturm  V.  Atlantic  etc.  Ins.  Co.,  6  Jones  & 
S.  281;  S.  C,  63  N.  Y.  77;  Alsop  v.  Com- 
mercial Ins.  Co.,  1  Sum.  451;  Rowland  v. 
Insurance  Co.,  2  Cranch  C.  C.  471;  Akin  v. 


Mississippi  etc.  Ins.  Co.,  4  Mart.,  N.  S.,  661; 
Griswold  v.  Uuion  etc.  Ins.  Co.,  3  BUtchf. 
231. 

False  representations  as  to  value  of 
property:  See  18  Am«  St.  Rep.  SSd^SS, 
note. 

Valued  policy  on  freightage  or  cargo: 
See  sec.  2739,  infra. 

Valuation  of  profits:  See  sec  2740. 

Valued  policy  of  fire  insurance:  See 
sec.  2756,  post 


2737.  Partial  loss. 

Sec.  2737.  A  marine  insurer  is  liable  upon  a  partial  los8>  only  for  such  pro- 
portion of  the  amount  insured  by  him  as  the  loss  bears  to  the  value  of  the 
whole  interest  of  the  insured  in  the  property  insured. 

Compare  with  section  2756,  stating    the  measure  of  indemnity  in  case  of  fire  insnr^ 


auce. 


2738.  Profits. 

Sec.  2738.  Where  profits  are  separately  insured  in  a  contract  of  marine  in- 
surance^ the  insured  is  entitled  to  recover^  in  case  of  loss,  a  proportion  of  such 
j»rofits  equivalent  to  the  proportion  which  the  value  of  the  properly  lost  bears 
to  the  value  of  the  whole. 

Profits:  Loomis  v.  Shaw,  2  Johns.  Cas.  86;  see  infra,  sec.  2740. 

2739.  Valuation  apportioned. 

Sec.  2739.    In  case  of  a  valued  policy  of  marine  insurance  on  freightage  or 

cargo^  if  a  part  only  of  the  subject  is  exposed  to  nsk^  the  valuation  applies  only 

in  proportion  to  such  part. 

GSO 


TiUe  XI,  Chap.  IT.]  Maeikb  Insurance.  §§  2740-2742 

2740.  Valuation  applied  to  profits. 

Sec.  2740.  When  profits  are  valned  and  insured  by  a  contract  of  marine 
insurance^  a  loss  of  them  is  conclusively  presumed  from  a  loss  of  the  property 
out  of  which  they  were  expected  to  arise,  and  the  valuation  fixes  their  amount. 

Harmonizes  with  section  2738. 

2741.  Estimating  loss  under  an  open  policy. 

Sec.  2741.  In  estimating  a  loss  under  an  open  policy  of  marine  insurance, 
the  following  rules  are  to  be  observed: 

1.  The  value  of  a  ship  is  its  value  at  the  beginning  of  the  risk,  including  all 
articles  or  charges  which  add  to  its  permanent  value,  or  which  are  necessary  to 
prepare  it  for  the  voyage  insured; 

2.  The  value  of  cargo  is  its  actual  cost  to  the  insured,  when  laden  on  board, 
or  where  that  cost  cannot  be  ascertained,  its  market  value  at  the  time  and  place 
of  lading,  adding  the  charges  incurred  in  purchasing  and  placing  it  on  board, 
but  without  reference  to  any  losses  incurred  in  raising  money  for  its  purchase, 
or  to  any  drawback  on  its  exportation,  or  to  the  fluctii^tions  of  the  market  at 
the  port  of  destination,  or  to  expenses  incurred  on  the  way  or  on  arrival; 

3.  The  value  of  freightage  is  the  gross  freightage,  exclusive  of  primage,  with- 
out reference  to  the  cost  of  earning  it;  and, 

4.  The  cost  of  insurance  is  in  each  case  to  be  added  to  the  value  thus  estimated. 

Estimating  loss  under  open  policy.—  Columbian  Ins.  Co.,  10  Johns.  273.    'Or  to 

The  following  is  taken  for,  the  most  part  any  drawback  on  its  exportation':  Gahn  v. 

from  the  annotations  of  the  commissioners  Broome,    1    Johns.    Cas.   120;    Snydam  v. 

of  the  proposed  Civil  Code  of  New  York,  Marine  Ins.  Co.,  1  Johns.  181;  8  Am.  Dec. 

from  which  the  above  section  is  drawn:  307;    Mintum    y.    Columbian    Ins.  Co..  10 

"Subd.   1.    Value  of  the  ship:  2  Par-  Johns.  76.    'Or  the  fluctuations  of  the  mar- 

«on8    on    Maritime    Law,  70;    Kemble  v.  ket  at  port  of  destmation,  or  expenses  in- 

Bowue,  1  Caines,  75;  and  see  2  Amould  on  curred  on  the  way  or  on  arrival':  Lawrence 

Insurance^  1339;  Stevens  v.  Columbian  Ins.  v.  New  York  Ins.  Co.,  3  Johns.  Cas.  217. 

Co.,  3  Caines,  43;  2  Am.  Rep.  247.  "Subd.    3.*  Value    of    freightage:  Ste- 

'*Subd.  2.    Valne  of  the  cargo.— 'Actual  vens  v.  Columbian  Ins.  Co.,  3  Caines,  43;  2 

«o6t  to  the  insured  or  its  market  value  at  Am.  I>ec.  247. 

time  and  place  of  lading':  8  Kent's  Com-  "Subd.  4.    Coat    of    inaurance    added: 

mentaries,  335,  336;    Gahn   v.   Broome,    1  Ogden  v.  Columbian  Ins.  Co.,  10  Johns.  273; 

Johns.  Cas.  120;  Story  v.  United  Ins.  Co.,  Mintum  v.  Columbian  Ins.  Co.,  10  Johns. 

7  Johns.  843.    If  this  rule  had  not  been  so  75." 

long  established  its  justice  might  be  ques-  Partial  losB  of  ship,  one-third  new  for 

tioned:  See  Coffin  v.  Newburyport  Ins.  Co.,  old:  Sec.  2746. 

9  Mass.  436.    'Adding  charges  incurred  in  Mr.    Barber    (Barber   on   Insurance,    sec. 

placing  it  on  board':  See  Leroy  v.  United  154)  comments  upon  some  of  the  clauses  of 

Ins.  C^.,  7  Johns.  348;  Stevens  v.  Columbian  this  section,  and  compares  them  with  the 

Ins.  Co.,  8  Caines,  48;  2  Am.  Dec.  247.    'But  Code  de  Commerce  and  with  the   law  of 

without  reference  to  any  losses  incurred  in  England, 
raising    money  for  its  purchase':  Ogden  v. 

2742.  Arrival  of  thing  damaged. 

Sec.  2742.  If  cargo  insured  against  partial  loss  arrives  at  the  port  of  destina- 
tion in  a  damaged  condition^  the  loss  of  the  insured  is  deemed  to  be  the  same 
proportion  of  the  value  which  the  market  price  at  that  port,  of  the  thing  so 
damaged,  bears  to  the  market  price  it  would  have  brought  if  sound. 

Partial  loiM  of  carg^,  insurer's  liability  cargo  in  its  damaged  condition  bears  to  the 

is  such  proportion  of  the  valuation  of  the  value  of  the  cargo  not  damaged:  Lawrence 

cargo  named  in  the  policy,  or  estimated  as  v.  New  York  Ins.  Co.,  3  Johns.  Cas.  217; 

specified  in  section  2741,  as  the  value  of  the  Lamar  Ins.  Co.  v.  McGlashen,  54  111.  513. 
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§§  2743-27-16 


Civil  Code: 


[Div.  Ill,  Part  IT^ 


2743.  Labor  and  expenses. 

Sec.  2743.  A  marine  insurer  is  liable  for  all  the  expense  attendant  upon  a 
loss  which  forces  the  ship  into  port  to  be  repaired;  and  where  it  is  agreed  that 
the  insured  may  labor  for  the  recovery  of  the  property,  the  insurer  is  liable  for 
the  expense  incurred  thereby,  such  expense,  in  either  case,  being  in  addition 
to  a  total  loss,  if  that  afterward  occurs. 


Suing  and  laboring  clause.— Expenses 
recoverable  under  this  clause:  See  "Watson 
Y.  Marine  Ins.  Co.,  7  Johns.  57;  Maffrath 
V.  Church,  1  Caines,  216;  Cory  v.  Boylston 
Ins.  Co.,  107  Mass.  140;  9  Am.  Rep.  14.  In 
Alexander  v.  Sun  Mut.  Ins.  Co.,  51  N.  Y. 
253,  the  court  would  not  allow,  under  this 
clause,  a  recovery  of  expenses  incurred  in 
repairing  the  vessel  at  an  intermediate  port 
for    damage   occasioned    by    perils   insured 


against;  in  such  case  the  loss  was  payable 
under  the  insuring  clause  .only.  This  de- 
cision is  criticised  and  not  followed,  by  the 
Massachusetts  supreme  court  in  Matheson 
V.  Equitable  Marine  Ins.  Co.,  118  Mass.  209; 
19  Am.  Rep.  441.  See,  further,  3  Kent's 
Conmientaries,  12th  ed.,  *340.  note  1:  Bar- 
her  on  Insurance,  sec.  156;  and  Lowndes*^ 
General  Average,  230  et  seq. 


2744.  General  average. 

Sec.  2744.    A  marine  insurer  is  liable  for  a  loss  falling  upon  the  insured, 

through  a  contribution  in  respect  to  the  thing  insured,  required  to  be  made  by 

him  toward  a  general  average  loss  called  for  by  a  peril  insured  against. 

Insurer's  liability  for  general  average:  sion  of  this,  the  American  doctrine,  in  hi» 

See  Jumel  v.  Marine  Ins.  Co..  7  Johns.  412;  work  on  General  Average,  ^30  et  seq. 

5  Am.  Dec.  283;  Watson  v.  Marine  Ins.  Co.,  Gfeneral    average,    generally:  See   sec. 

7  Johns.  57;  Maggrath  v.  Church,  1  Caines,  2152  et  se^i. 
106;  2  Am.  Dec.  173;  and  Lowndes'  discus- 

2745.  Contribution. 

Sec.  2745.  Where  a  person  insured  by  a  contract  of  marine  insurance  has  a 
demand  against  others  for  contribution,  he  may  claim  the  whole  loss  from  the 
insurer,  subrogating  him  to  his  own  right  to  contribution.  But  no  such  claim 
can  be  made  upon  the  insurer  after  the  separation  of  the  interests  liable  to  con- 
tribution, nor  when  the  insured,  having  the  right  and  opportunity  to  enforce 
contribution  from  others,  has  neglected  or  waived  the  exercise  of  that  right 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  259;  took 
effect  July  1,  1874.] 

Subrogation  of  insurer:  See  sec.  2724.        See  the  note  to  last  section. 

2746.  One-third  new  for  old. 

.  Sec.  2746.  In  the  case  of  a  partial  loss  of  a  ship  or  its  equipments,  the  old 
materials  are  to  be  applied  toward  payment  for  the  new,  and  whether  the  ship 
is  new  or  old,  a  marine  insurer  is  liable  for  only  two-thirds  of  the  remaining  cost 
of  the  repairs,  except  that  he  must  pay  for  anchors  and  cannon  in  full,  and  for 
sheathing  metal  at  a  depreciation  of  only  two  and  one-half  per  cent  for  each 
month  that  it  has  been  fastened  to  the  ship. 

One-tliird  new  for  eld.— The    following      the  assured  must  himself  bear  one  third  part 


plain  reason  for  this  rule  is  given  in  2 
Phillips  on  Insurance,  1431,  at  which  place 
and  in  the  succeeding  pages  the  subject  of 
the  above  section  is  fully  discussed:  *'Where 
timbers  or  other  materials  are  replaced  by 
new,  the  vessel  when  repaired  is  considered 
to  be  better  than  before^  and  accordingly 


of  the  expense  of  the  labor  and  materials 
for  the  repairs,  and  this  deduction  is  said 
to  be  on  account  of  'new  for  old/  the  in- 
surers being  liable  for  only  two-thirds  of 
the  cost  of  the  labor  and  materials." 
See  4  Joyce  on  Insurance,  sees.  3O77-3095. 
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Title  XI,  Chap.  III.] 


FiBE  Insurance. 


2752-2754 


CHAPTER  III. 


Sec.  2752. 

Sec.  2753. 

Sec.  27W. 

Sec.  2755. 

Sec.  2756. 

Sec.  2757. 


FIRE  INSURANCE. 

False  representations,    [Repealed.] 

Alteration  increasing  risk. 

Alteration  not  increasing  risk. 

Acts  of  the  insured. 

Measure  of  indemnity. 

Examination  of  building  by  insured  to  determine  and  fix  its  value. 


2752.  False  representations. 

[Section  2752  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  p.  259;  took  effect  July  1,  1874.] 

2753.  Alteration  increasing  risk. 

Sec.  2753.  An  alteration  in  the  use  or  condition  of  a  thing  insured  from  that 
to  which  it  is  limited  by  the  policy,  made  without  the  consent  of  the  insurer, 
by  means  within  the  control  of  the  insured,  and  increasing  the  risk>  entitles  an 
insurer  to  rescind  a  contract  of  fire  insurance. 


Alteration  Increasing  risk.— Where  the 
policy  is  silent  upon  the  subject,  an  altera- 
tion in  the  use  or  condition  of  the  premises 
insured  must,  as  a  general  rule,  materially 
increase  the  risk  in  order  to  render  the  con- 
tract voidable:  Jones  Mfg.  Co.  v.  Manufac- 
turers' Mnt.  Ins.  Co.,  8  Cush.  83;  51  Am*. 
Dec.  742;  Wood  v.  Hartford  F.  Ins.  Co.,  13 
Conn.  533;  35  Am.  Dec.  92;  Newhall  v. 
Union  etc.  Ins.  Co.,  52  Me.  180.  But  as  the 
rights  of  the  parties  are  controlled  by  the 
terms  of  their  contract,  if  that  stipulates 
against  ti^e  use  of  the  premises  for  certain 
purposes,  or  the  keeping  of  stipulated 
articles  thereon,  the  violation  of  this  agree- 
ment is  not  tested  by  the  effect  upon  the 
risk.  It  makes  no  difference  whether  the 
risk  is  increased  or  not:  Appleby  v.  Fire- 
man's Ins.  Co.,  45  Barb.  454;  Appleby  v. 
Astor  F.  Ins.  Co.,  54  N.  Y.  253;  Westfall  v. 
Hudson  River  F.  Ins.  Co..  12  N.  Y.  289; 
Washington  F.  Ins.  Co.  v.  Davidson,  30  Md. 
91;  Ma  comber  v.  Howard  F.  Ins.  Co.,  7 
Gray,  257.  The  insurer  has  made  this 
change  material,  and  the  fact  that  the  loss 
was  not  occasioned  by  such  breach  of  the 
contract  makes  no  difference:  Jones  Mfg. 
Co.  V.  Manufacturers'  Mut.  Ins.  Co.,  8  Cush. 
83;  54  Am.  Dec.  742;  Grant  v.  Howard  Ins. 
Co.,  5  Hill,' 10;  Jefferson  Ins.  Co.  v.  Cotheal, 
7   Wend.  72;  22  Am.  Dec.   567.    See  next 


section;  compare  with  section  2511,  ante; 
and  for  a  complete  discussion  of  the  sub- 
ject, see  Wood  on  Fire  Insurance,  sec.  226 
et  seq. 

The  clause  in  the  policy  providing  that  a 
change  increasing  the  risk  shall  avoid  the 
same  if  made  without  the  consent  of  the  in- 
surer refers  to  a  change  produced  by  the 
act  of  the  insured,  and  not  to  one  occa- 
sioned by  accident,  or  by  a  cause  over  which 
the  insured  had  no  control:  Brenner  v.  In- 
surance Co.,  51  Cal.  101;  21  Am.  Rep.  703. 

See  late  California  cases  in  regard  to  the 
alteration  or  increasing  the  risk  vitiating 
the  policy:  Gladding  v.  Insurance  Assn.,  66 
Cal.  6;  Tischler  v.  California  Farmers'  etc. 
Ins.  Co.,  66  Cal.  178. 

"Vacant  and  unoccupied,"  meaning  of: 
See  10  Am.  St.  Rep.  390-396,  note. 

Increase  of  hazard:  See  66  Am.  St.  Rep. 
691-702,  note. 

Keeping  hazardous  articles:  See  a  col- 
lection of  decisions  by  the  editors  of  the  In- 
surance Law  Journal,  volume  8,  page  457; 
see,  also,  Dennery  v.  Home  Ins.  Co.  4i  Cal. 
320,  for  a  breach  of  the  condition  against 
permitting  the  use  of  kerosene  oil.  Insur- 
ance on  a  stock  of  merchandise  "such  as  is 
usually  kept  in  country  stores"  covers  gaso- 
line kept  in  the  store:  Yoch  v.  Home  Mut. 
Ins.  Co.«  111  Cal.  503. 


2754.  Alteration  not  increasing  risk. 

Sec.  2754.    An  alteration  in  the  use  or  condition  of  a  thing  insured  from  that 

to  which  it  is  limited  by  the  polic)%  which  does  not  increase  the  risk,  does  not 

affect  a  contract  of  fire  insurance. 

Alteration  not  increasing  risk.— This  tain  purposes,  or  restricting  the  use  to  cer- 
section  does  not  apply  to  policies  containing  tain  definite  purposes:  Slinkard  v.  Manches- 
express  stipulations  against  the  use  for  cer-      ter  Fire  etc.  Co.,  122  Cal.  595. 
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|§  2755-2757 


Civil  Code. 


[Div.  m.  Part  IV, 


2755.  Acts  of  the  insured. 

Sec.  2755.  A  contract  of  fire  insujance  is  not  affected  by  any  act  of  the  in- 
sured subsequent  to  the  execution  of  the  policy,  which  does  not  violate  its  pro^i- 
8ioiis>  even  though  it  increases  the  risk  and  is  the  cause  of  a  loss. 

2756.  Measure  of  indemnity. 

Sec.  2756.  If  there  is  no  valuation  in  the  policy,  the  measure  of  indemnity 
in  an  insurance  against  fire  is  the  expense,  at  the  time  that  the  loss  is  payrf)le, 
of  replacing  the  thing  lost  or  injured  in  the  condition  in  which  it  was  at  the 
time  of  the  injury;  but  the  effect  of  a  valuation  in  a  policy  of  fire  insurance  is 
the  same  as  in  a  policy  of  marine  insurance. 


Measure  of  indemnity.— "Where  there  is 
no  yalnation,  the  loss  is  estimated  to  be  the 
expense  of  placing  the  thing  injured  in  the 
condition  it  was  at  the  time  of  the  injury: 
8ee  Niblo  t.  North  Am.  Ins.  Co.,  1  Sand. 
551.  See  Hegard  y.  California  Ins.  Co.,  72 
Cal.  535;  but  a  valuation  has  the  like  effect 
as  in  a  marine  insurance;  that  is  to  say,  a 
valuation  in  a  fire  policy,  as  well  as  in  a 
marine  insurance,  is  conclusive:  Harris  v. 
Eagle  Ins.  Co.,  5  Johns,  368;  Holmes  ▼. 
Charlestown  Ins.  Co.,  10  Met.  211;  43  Am. 
Dec.  428.  Though  this  rule  has  been  some- 
times disapproved,  no  change  has  been 
made  in  it.  It  is  deemed  just  and  reason- 
able to  let  it  stand":  Commissioners'  note. 
As  to  arbitration  in  fixing  amount  of  the 
loss,  see  Case  v.  Manufacturers*  etc.  In&. 
Co.,  82  Cal.  263;  Carroll  v.  Girard  F.  Ins. 
Co.,  72  Cal.  287;  Adams  v.  South  British  etc. 


Ins.  Co.  of  New  Zealand,  70  CaL  108:  Fa^ 
nnm  v.  Phoenix  Ins.  Co.,  83  Cal.  246;  17 
Am.  St.  Rep.  233.  See  Greiss  v.  State  etc. 
Ins.  Co.,  98  Cal.  241;  Old  Saucelito  etc.  Co. 
V.  Commercial  etc.  Assur.  Co.,  66  Cal.  253; 
Holbrook  v.  Baloise  Fire  Ins.  Co.,  117  Cnl. 
5ni.  See  Stockton  Combined  Harvester  etc. 
Works  V.  Glen*s  Falls  Ins.  Co.,  d8  CaL  557, 
whore  the  award  was  vitiated  on  account  of 
fraud  of  the  agent  of  the  insured. 

Valued  policy  In  marine  insurance:  See 
ante,  sec.  2736. 

For  a  definition  of  total  loss  of  a  build- 
ing by  fire,  see  Williams  ▼.  Hartford  Lul 
Co.,  54  Cal.  442;  35  Am.  Rep.  77;  and  a 
questioning  of  the  corr^tnees  of  that  deci- 
sion in  Barber  on  Insurance*  416. 
•  When  property  deemed  "wholly  de 
stroyed"  or  a  "total  loss";  See  59  Am.  St 
Rep.  810-814,  note. 


2757.  Examination  of  building  by  insnred  to  determine  and  fix  its  Talue. 

Sec.  2757.  Whenever  the  insured  desires  to  have  a  valuation  named  in  his 
policy,  insuring  any  building  or  structure  against  fire^  he  may  require  such  build- 
ing or  structure  to  be  examined  by  the  insurer  and  the  value  of  the  insured's 
interest  therein  shall  be  thereupon  fixed  by  the  parties.  The  cost  of  such  ex- 
amination shall  be  paid  for  by  the  insured.  A  clause  shall  be  inserted  in  such 
policy  stating  substantially  that  the  value  of  the  insured's  interest  in  such  build- 
ing or  structure  has  been  thus  fixed.  In  the  absence  of  any  change  increasing 
the  risk  without  the  consent  of  the  insurer  or  of  fraud  on  the  part  of  the  insured, 
then  in  case  of  a  total  loss  under  such  policy,  the  whole  amount  so  insured  upon 
the  insured's  interest  in  such  building  or  structure,  as  stated  in  the  poUcy  upon 
which  the  insurers  have  received  a  premium^  shall  be  paid,  and  in  case  of  a  partial 
loss  the  full  amount  of  the  partial  loss  shall  be  so  paid,  and  in  case  there  are 
two  or  more  policies  covering  the  insured's  interest  therein,  each  policy  shall 
contribute  pro  rata  to  the  payment  of  such  whole  or  partial  loss.  But  in  no  case 
shall  the  insurer  be  required  to  pay  more  than  the  amount  thus  stated  in  such 
policy.  This  section  shall  not  prevent  the  parties  from  stipulating  in  such 
policies  concerning  the  repairing,  rebuilding,  or  replacing  buildings  or  struc- 
tures wholly  or  partially  damaged  or  destroyed.  [Amendment^  approved  March 
23,  1901;  Stats.  1901,  p.  572;  in  effect  sixty  days  from  passage.] 
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Title  XI,  Chap.  IV.]      Life  and  Health  Insurance. 


§§  2762,  2763 


Sec.  2762. 
Sec.  2763. 
Sec.  2764. 
Sec.  2765. 
Sec.  276C. 


CHAPTEE  IV. 

LIFE  AND  HEALTH  INSURANCE. 

Insurance  upon  life,  when  payable. 

Insurable  interest. 

Assignee,  etc.,  of  life  policy  need  hare  no  interest. 

Notice  of  transfer. 

Measure  of  indemnity. 


2762.  Ingnrance  upon  life,  when  payable. 

Sec.  2762.    An  insurance  npon  life  may  be  made  payable  on  the  death  of  the  * 
person  or  on  his  surviving  a  specified  period,  or  periodically  so  long  as  he  shall 
live,  or  otherwise  contingently  on  the  continuance  or  determination  of  life. 


liife  izLSuranee,  when  fraad  on  cred- 
itors: See  29  Am.  St.  Rep.  360-366,  note. 

Beath  in  particular  ways:  See  36  Am. 
St.  Rep.  869-861,  note;  12  Am.  St.  Rep.  160- 
165,  note. 

Suicide,  conditions  agrainst:  See  3  Am. 
Rep.  454-457,  note;  19  Am.  Rep.  621-630, 
note;  59  Am.  Dec.  487^97,  note;  50  Am.  St. 
Rep.  441-443,  note. 

Execution  of  insured  for  commission 
of  felony:  See  21  Am.  Rep.  542,  543,  note. 


Accident  insurance:  See  34  Am.  Rep. 
240,  note;  50  Am.  St.  Rep.  441-443,  note. 

Mutual  life,  health,  and  accident  insur- 
ance corporations:  See  ante,  sec.  437. 

Mutual  benefit  societies:  See  decision  by 
the  superior  court  of  San  Francisco,  11  Pac. 
C.  L.  J.  481,  considering  some  of  the  qnes; 
tions  connected  with  these  societies  as  in- 
surance companies;  see,  also,  a  yaluable 
monograph,  Hirschl  on  Fraternities.  See 
ante,  sec.  451. 


2763.  Insurable  interest. 

Sec.  2763.    Erery  person  has  an  insurable  interest  in  the  life  and  health: 

1.  Of  himself; 

2.  Of  any  person  on  whom  he  depends  wholly  or  in  part  for  education  or 
support; 

3.  Of  any  person  under  a  legal  obligation  to  him  for  the  payment  of  money, 
or  respecting  property  or  services,  of  which  death  or  illness  might  delay  or  pre- 
vent the  performance;  and, 

4.  Of  any  person  upon  whose  life  any  estate  or  interest  vested  in  him  de- 
pends. 

Insurable  interest  on  life.— The  yarious 
subdivisions  of  this  section  indicate  that  it 
wan  the  design  of  the  commissioners  to  make 
the  pecuniary  interest  in  the  life  of  another 
the  ground  for  allowing  an  insurance  upon 
such  other's  life.  On  the  other  hand,  that 
the  interest  need  not  be  capable  of  pecuniary 
efltimation,  see  Warnock  v.  Davis,  104  U.  S. 
775.  \ 

Subd.  2.  Interest  in  life  of  one  fur- 
nishing support. — Ab  examples  of  the  in- 
terests insurable  under  this  subdivision,  see 
that  of  a  wife  springing  from'  the  husband's 
duty  to  maintain:  Baker  v.  Union  Mut.  Ins. 
Co.,  43  N.  Y.  823;  Thompson  v.  Am.  etc. 
Ins.  Co.,  4C  N.  Y.  674;  Gambs  v.  Covenant 
Mut.  L.  Ins.  Co.,  50  Mo.  48;  Equitable  L. 
Ins.  Co.  v.  Paterson,  41  Ga.  338;  5  Am. 
Rpp.  535.  And  this,  although  the  marriage 
may  have  been  illegal,  if  the  man  treats  the 
woman  as  his  wife,  supports  her,  and  she  is 
dependent  on  him  for  support:  Equitable  L. 
Ins.    Co.    V.    Paterson,    41    Ga.    338;    5 


Am.  Rep.  535.  A  woman  engaged  to 
be  married  has  an  insurable  interest 
in  the  life  of  her  betrothed;  as,  "had 
he  lived  and  violated  the  contract,  she 
would  have  had  her  action  for  damages; 
had  he  observed  and  kept  the  same,  then 
as  his  wife  she  would  have  been  entitled  to 
support":  Chisholm  v.  Nat.  Capitol  L.  Ins. 
Co.,  52  Mo.  213;  14  Am.  Rep.  414. 

A  child  must  have  a  ''well-founded  or 
reasonable  expectation  of  some  pecuniary 
advantage  to  be  derived  from  the  continu- 
ance of  the  life  of  the  father/'  to  give  in- 
surable interest  in  the  life  of  the  father: 
Guardian  M.  L.  Ins.  Co.  v.  Hognu,  80  III. 
35;  22  Am.  Rep.  180.  That  a  father  has  an 
insurable  interest  in  a  son's  life,  where  the 
death  of  the  son  will  work  some  pecuniary 
loss  to  the  father,  see  Mitchell  v.  Union  L. 
Ins.  Co.,  45  Me.  104;  71  Am.  Dec.  529; 
Loomis  V.  Eagle  L.  &  Health  Ins.  Co.,  6 
Gray,  396;  Hoyt  v.  New  York  Life  Ins.  Co., 
3  Bosw.  440;  Reserve  Life  Ins.  Co.  v.  Kane, 
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81  Pa.  St.  154;  22  Am.  Rep.  741.  All  of 
these  cases,  it  is  observable,  seem  to  admit 
that  the  mere  relationship  is  sufficient  to 
support  the  policy. 

A  sister  has  an  insurable  interest  in  the 
life  of  a  brother  on  whom  she  is  dependent 
for  support:  Lord  v.  Ball,  12  Mass.  115;  7 
Am.  Dec.  38,  in  the  note  to  which  this  sub- 
ject is  discussed.  But  a  brother,  as  such, 
in  the  life  of  a  brother:  Lewis  y.  Phoenix 
Mut.  Life  Ins.  Co.,  39  Conn.  100;  or  an  un- 
cle in  the  life  of  his  nephew:  Singleton  v. 
St.  Louis  Mut.  Ins.  Co.,  66  Mo.  63;  27  Am. 
Kep.  321 — has  no  insurable  interefst.  A 
beneficiary  named  in  the  policy  of  life  in- 
surance has  a  T^ested  interest  in  the  policy: 
Yore  Y.  Booth,  110  Cal.  238;  62  Am.  St. 
Rep.  81. 

Insurable  Intereet  in  life  of  another,  ne- 
cessity for,  and  what  constitutes:  See  57  Am. 
Dec.  93-105,  note. 

When  insurable  interest  exists:  See  4G 
Am.  Rep.  189-191,  note;  52  Am.  Rep.  137- 
148,  note.  i 

Beneficiaries,  when  may  maintain  action 
upon  insurance  effected  upon  another:  See 
19  Am.  Rep.  331,  332,  note. 

Beneficiary  of  life  insurance,  who  has 
no  insurable  interest:  See  58  Am.  Rep. 
852-858,  note. 

Subd.  3.    Debtor  and  creditor,  etc.— A 


creditor  has  an  insurable  interest  in  the  life 
of  his  debtor  to  the  amount  of  the  debt: 
Brockway  v.  Mutual  Ben.  Ins.  Co.,  9  Fed. 
Rep.  249;  Rawls  y.  Am.  Mut.  L.  Ins.  Co., 
27  N.  Y.  282;  84  Am.  Dec.  280;Morrell  y. 
Trenton  Mut.  L.  Ins.  Co.,  10  Cush.  2S2; 
57  Am.  Dec.  92;  Bliss  on  Life  Insorance, 
sec.  27;  May  on  Insurance,  108. 

As  illustrating  the  second  branch  of  tiiia 
stibdiYision  of  the  aboYe  section,  it  has  been 
decided  that  one  who  advances  to  another 
money  or  outfit  for  a  venture  of  which  both 
are  to  share  the  profits,  the  former  has  an 
insurable  interest  in  the  life  of  the  latter:' 
Morrell  v.  Trenton  Mut.  etc,  Ins.  Co..  10 
Cush.  282;  57  Am.  Dec.  92;  Hoyt  y.  New 
York  Life  Ins.  Co.,  3  Bosw.  440;  Miller  t. 
Eagle  L.  &  Health  Ins.  Co.,  2  £.  D.  Smith, 
268;  Bevin  y.  Connecticut  Mut.  L.  Ins.  Ca, 
23  Conn.  244;  Trenton  Mat.  etc.  Ins.  Co.  ▼. 
Johnson,  24  N.  J.  L.  576.  See  as  to  insa^ 
able  interest  in  the  life  of  another,  accord- 
ing to  common  law,  Curtiss  y.  Aetna  Life 
Ins.  Co.,  90  Cal.  245;  25  Am.  St.  Rep.  114. 

See  a  note  in  22  Aim.  Law  Reg.  389,  upon 
this  subject. 

Creditor  on  life  of  his  debtor,  insur- 
ance effected  by,  when  declared  a  mexe 
wager:  See  60  Am.  Rep.  729,  note. 

Instirable  interest,  generally:  See  sec 
2540  et  seq. 


2764.  Assignee,  etc.,  of  life  policy  need  have  no  interest. 

Sec.  2764.  A  policy  of  insurance  upon  life  or  health  may  pass  by  transfer, 
Mrill,  or  succession  to  any  person,  whether  he  has  an  insurable  interest  or  not, 
and  such  person  may  recover  upon  it  whatever  the  insured  might  have  recovered. 


▲ssigning  policy  to  one  having  no  inter- 
est in  the  life  insured.  Decisions  support- 
ing the  view  expressed  in  this  section  are 
St.  John  V.  American  Mut.  L.  Ins.  Co.,  13 
N.  Y.  31;  04  Am.  Dec.  529;  Valton  v. 
National  Fund  Life  Assur.  Co.,  20  N.  Y.  32; 
Fairchild  v.  K  E.  Mut.  Assn..  51  Vt  625; 
note,  16  Am.  St.  Rep.  006-908. 

Assignment  of  life  insurance:  See  52 
Am.  Rep.  143-148,  note;  27  Am.  Rep.  327. 
S28,  note.  Assignment  of  insurance  must  be 
with  assent  of  beneficiary:  See  38  Am.  Rep. 
202,  293,  note. 

"Heirs,"  who  are  within  meaning  of  pol- 
icy: See  44  Am.  St.  Rep.  404-409,  note. 

Assignm-^nt  as  collateral  security.— On 
an  assignment  of  the  policy  as  collateral 
security  for  advances  made  by  the  assignee, 
he  acquires  the  legal  title  in  the  policy, 
and  cannot  be  made  to  surrender  it  untU 
repayment  of  bis  advances:  Oilman  v.  Cur- 
tis, 66  Cal.  116.  An  assignee  of  a  creditor 
of  insured  may  recover  amount  of  the  policy 
running  in  the  name  of  the  creditor,  though 
he  had  no  insurable  interest  in  the  life  of 
the  insured  person,  and  notwithstanding 
the  policy  expressly  provides  that  any  claim 
made  by  an  assignee  shall  be  subject  to 
proof  of  interest:  Curtiss  v.  Aetna  Life  Ins. 
Co.,  90  Cal.  245;  25  Am.  St.  Rep.  465.  In 
such  a  case  the  assignee  is  a  mere  trustee 


of  the  assignor:  Curtiss  v.  Aetna  life  Ins. 
Co..  90  Qal.  245;  25  Am.  St.  Rep.  465. 

Passing  by  will.— Where  the  policy 
names  no  particular  beneficiary,  but  pro- 
vides that  it  shall  be  paid  subject  to  the  win 
of  the  insured,  and  the  latter,  by  his  will, 
bequeaths  his  entire  estate  to  a  particular 
person,  subject  to  the  payment  of  his  debts, 
the  executor  of  the  insured  is  the  proper 
person  to  whom  the  insurance  money  should 
be  paid:  Winterhalter  v.  Workman's  Guar- 
antee Fund  Assn.,  75  Cal.  246.  See  Yore  v. 
Bankers'  etc.  Assn..  88  Cal.  609. 

An  insured  person  is  under  no  obligation 
to  consummate  a  contract  of  insurance  so 
as  to  procure  a  policy  for  a  beneficiary 
named:  Griffith  v.  New  York  etc.  Ins.  Co., 
101  Cal.  627;  40  Am.  St.  Rep.  96. 

A  person  who  procures  a  policy  upon  his 
life  payable  to  a  designated  beneficiary,  has 
no  power  to  change  the  beneficiary  unless 
the  policy  itself  or  the  charter  of  the  insar- 
ance  company  so  provides:  Yore  v.  BooU», 
110  Cal.  238;  52  Am.  St.  Rep.  81;  Griffith  t. 
New  York  etc.  Ins.  Co.,  101  Cal.  627;  40 
Am.  St.  Rep.  96. 

Where  a  life  insurance  policy  is  payable 
to  the  surviving  wife  and  minor  diildren, 
they  take  per  capita,  and  not  according;  to 
the  statute  of  succession:  Heydenf^ldt  v. 
Jacobs,  107  Cal.  373.    An  insurance  policy 
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on  the  life  of  the  husband  made  payable  wife:  Crowe  v.  Dobb?l,  105  Cal.  350;  Estate 
to  hia  wife,  her  executors,  administrators,  of  Dobbel,  104  Cal.  432;  43  Am.  St.  Rep. 
or  assigns  is  the  separate  property  of  the     123. 

2765.  Notice  of  transfer. 

Sec.  2765.  Notice  to  an  insurer  of  a  transfer  or  bequest  thereof  is  not  neces- 
saiy  to  preserve  the  validity  of  a  policy  of  insurance  upon  life  or  health,  unless 
thereby  expressly  required. 

A  parol  assignment  by  the  insured  to      the   insurer   void:  State    v.    Tomlinson,  16 
his  wife  is  yalid  if  the  policy  does  not  de-      Ind.  App.  662;  58  Am.  St.  Rep.  335. 
dare  an  assignment  without  the  consent  of 

2766.  Measure  of  indemnity. 

Sec.  2766.  IJnlees  the  interest  of  a  person  insured  is  susceptible  of  exact 
pecuniary  measurement,  the  measure  of  indemnity  under  a  policy  of  insurance 
upon  life  or  health  is  the  sum  fixed  in  the  policy. 


Xeasnre  of  indemnity.— Is  this  section 
^xclosiye,  so  as  to  limit  the  recoTery  to  the 
amount  of  the  policy,  only  where  the  inter- 
est is  not  capabl^  of  estimation,  quaere: 
Consult  St.  John  y.  American  Mut.  L.  Ins. 
Co..  13  N.  Y.  31;  64  Am.  Dec.  529;  MUler 
T.  Eagle  Life  etc.  Ina.  Co.,  2  E.  D.  Smith, 
2G8,  302,  303;  Cammnck  v.  Lewis,  17  Wall. 
643:  Connecticut  M.  L.  Ins.  Co.  y.  Scbaefifer^ 
104  U.  8.  457. 


Insanity  as  affecting^  payment.— Where 
there  is  a  provision  in  the  policy  relieving 
the  company  from  risk  in  case  of  self- 
destruction  of  insured,  whether  he  be  sane 
or  insane  at  the  time,  a  recovery  upon  the 
policy  will  be  precluded  by  such  proof: 
Dennis  v.*  Union  Mut.  Life  Ins.  Co.,  84  Cal. 
570. 


TITLE   XII. 

INDEMNITY. 

Sec.  2772.  Indemnity,  what. 

Sec.  2773.  Indemnity  for  a  future  wrongful  act  void. 

Sec.  2774.  Indemnity  for  a  past  wrongful  act  valid. 

Sec.  2775.  Indemnity  extends  to  acts  of  agents. 

Sec.  277G.  Indemnity  to  several. 

Sec.  2777.  Persons  indemnifying  liable  jointly  or  aeverally  with  persons  indemnified. 

Sec.  2778.  Kules  for  interpreting  agreement  of  indemnity. 

Sec.  2779.  When  person  indemnifying  is  a  surety. 

Sec.  2780.  Bail,  what.    [Repealed.] 

Sec.  2781.  How  regulated.    [Repealed.] 

2772.  Indemnity,  what. 

Sec.  2772.     Indemnity  is  a  contract  by  which  one  engages  to  save  another 

from  a  legal  consequence  of  the  conduct  of  one  of  the  parties,  or  of  some  other 

person. 

Indemnity.— "Before  the  adoption  of 
Xhe  codes,  it  was  decided  by  the  supreme 
court  of  this  state  t;^at  indemnity  must  be 
given  in  the  following  cases:  In  an  action 
on  a  certificate  of  deposit  lost»  the  complaint 
must  be  accompanied  with  a  bond  of  in- 
demnity against  future  claims  for  its  pay- 
ment: Welton  V.  Adams,  4  Cal.  39;  60  Am. 
Dec.  579.  So  must  the  complaint  be  accom- 
panied by  indemnity  bond  filed  for  a  recov- 
■er>-  of  judgment  upon  any  lost  instrument: 
Welton  v.  Adams,  4  Cal.   39;    60  Am.  Dec. 


579.  So  on  a  lost  or  destroyed  negotiable  in- 
strument: Price  V.  Dunlap,  5  Cal.  483.  This 
case  is  affirmed  in  Castro  v.  Wetmore,  16 
Cal.  379;  as  to  averment,  and  as  to  identity, 
before  action:  Randolph  v.  Harris,  28  Cal. 
564;  87  Am.  Dec.  139.  Indemnity  must  be 
given  sheriff  to  levy  on  and  sell  property 
claimed  by  third  party,  and  found  to  be  his 
b3'  sheriff*8  jury,  before  he  sells  it  under 
execution  as  the  defendant's  property: 
Strong  V.  Patterson,  6  Cal.  157.  In  such 
case  of  levy  sheriff's  right  to  notice  and  de- 
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mand  by  third  party  is  not  waived  by  in- 
demnity bond:  Taylor  y.  Seymour,  6  Cal. 
514.  Indemnity  to  witness  to  deyest  him  of 
interest  affecting  liis  competency:  Peralta  v. 
Castro,  6  Cal.  867.  These  cases  are  no  longer 
in  point,  since  'interest'  does  not  render  a 
witness  incompetent:  See  Code  Civ.  Proc, 
sec.  1879;  old  Practice  Act,  sec.  391.  See, 
also,  as  to  indemnity  to  sheriff  to  sell  prop- 
erty under  execution  claimed  by  third  party, 
Davidson  v.  Dallas,  8  Cal.  251.  Doubted  in 
same  case:  15  Cal.  80.  Administrator  takes 
indemnity  bond  to  make  premature  sale,  and 
the  bond  held  to  be  legal  and  binding: 
Comstock  v.  Breed,  12  Cal.  289.  Receiver's 
bond:  Adams  v.  Haskell,  6  Cal.  475.  Bond 
to  indemnify  sheriff  against  any  judgment 
for  levying  upon  and  gelling  wrong  property 
is  independent  of  his  official  bond:  Fratt  v. 
White,  13  Cal.  521.  Agreement  so  to  in- 
demnify sheriff  is  valid,  if  in  good  faith,  to 
enforce  a  legal  right:  Stark  v.  Raney,  18 
Cal.  622;  but  if  it  is  to  indemnify  for  com- 
mitting a  trespass,  it  is  not  valid:  Stark  v. 
Baney,  18  Cal.  622;  see,  also.  Dennis  v.  God- 
dard,  28  Cal.  101;  Roussin  v.  Stewart,  33 
Cal.  208.  To  recover  on,  must  have  paid  the 
judgment;  it  is  not  sufficient  that  judgment 
is  rendered:  Ix)tt  v.  Mitchell,  32  Cal.  23. 
Indemnifying  sheriff— specifying  if  certain 
stock  did  not  bring  a  certain  amount  obligors 
would  make  up  deficiency  is  binding:  Hal- 
leck  V.  Mobs,  22  Cal.  266.  Joint  obligors 
jointly  liable  as  trespassers  with  sheriff: 
Lewis  V.  Johns,  34  Cal.  629.  Costs  by  yray 
of  indemnity  ought  not  to  be  taxed  in  non- 
suit: Rice  V.  Leonard,  5  Cal.  61.  liiandlord 
not  bound  to  indemnify  a  tenant  evicted  by 
a  wrongdoer:  Schilling  v.  Holmes,  23  Cal. 
227.  When  a  writ  of  possession  is  delivered 
to  sheriff  to  be  executed,  and  he  finds  other 
persons  than  those  named  therein  in  posses- 
sion, he  may  require  indemnity  bond  if  he 
has  a  reasonable  doubt  of  his  official  rights: 
Long  v.  Neville,  36  Cal.  465;  95  Am.  Dec. 
199":  Commissioners*  note. 

Bight  of  action  on  contract  of  indem- 
nity, when  accrues:  See  49  Am.  Dec.  362, 

363,  note. 

Indemnity  in  -general.— Agreement  to 
furnish  bond  of  indemnity  is  in  effect  agree- 
ment to  indemnify,  and  may  be  sue^  upon 
as  such:  Showers  v.  Wadsworth,  81  Cal. 
270.  See  Haskell  v.  Moore,  29  Cal.  437, 
where  an  agreement  to  indemnify  against 
liability  for  past  business  transactions  was 
limited. 

Wlien  promise  to  indemnify  within  the 


statute  of  frauds. — ^When  the  promise  is  not 
collateral  to  any  liability  on  the  part  of  an> 
other,  either  express  or  implied,  it  is  not 
within  the  statute;  bat  when  the  promise  of 
indemnity  is  in  fact  a  promise  to  pay  the 
debt  of  another,  then  clearly  such  promise 
is  within  the  statute,  and  the  fact  that  it 
is  in  form  a  promise  to  indemnify  will 
make  no  difference.  Thus  a  promise  by  one 
person  to  indemnify  another  against  loss 
or  damage,  in  becoming  surety  for  a  third 
person  on  an  undertaking  in  replevin,  has 
been  held  to  be  within  the  statute:  Easter 
V.  White,  12  Ohio  St.  219;  Kingsley  v.  Bal- 
combe,  4  Barb.  131.  For  further  examples 
where  the  circnmstances  were  held  to  bring 
the  promise  within  the  statute,  see  Brown 
V.  Adams,  1  Stew.  51;  18  Am.  Dec.  36; 
Draughan  v.  Bunting,  9  Ired.  10;  Simpson 
V.  Nance,  1  Spear,  4;  Martin  v.  Black,  20 
Ala.  309;  Brush  v.  Carpenter,  6  Ind.  78; 
Macey  v.  Childress,  2  Tenn.  Ch.  43a 

Where,  however,  there  ia  no  collateral 
obligation,  as  where  one  party  promises  to 
indemnify  another  if  he  will  commit  a  tre*" 
pass  in  order  to  raise  a  question  of  title, 
the  court  said:  "The  promise  was  not  to 
indemnify  for  the  default  of  another,  bat 
was  made  to  the  plaintiff  himself  for  an  set 
to  be  done  by  him  as  the  servant  of  the  de- 
fendant": Per  Radcliff,  in  Allaire  v.  Oolasd, 
2  Johns.  Cas.  52;  and  see  Marcy  v.  Craw- 
ford, 16  Conn.  549;  41  Am.  Dec.  158;  WUd 
V.  Nichols,  17  Pick.  538;  Chapman  v.  Bos, 
12  Leigh,  565.  For  cases  holding  or  tend- 
ing to  establish  that  under  various  circmn- 
stances  a  promise  to  indemnify  need  not  be 
in  writing,  see  Barry  v.  Ransom,  10  N.  Y. 
462;  Hendrick  v.  Whittemore,  106  Mass. 
23;  Whitehouse  v.  Hanson,  42  N.  H.  ^; 
Keith  V.  Goodwin,  31  Vt.  268;  73  Am.  Dec. 
345;  Byers  v.  McOanahan,  6  GUI  &  J.  230; 
Lucas  V.  Chamberlain,  8  B.  Mon.  276; 
Marsh  v.  Consolidation  Bank,  48  Fa.  St 
510;  Jones  v.  Shorter,  1  Ga.  294;  44  Am. 
Dec.  649;  Shook  v.  Vanmater,  22  Wis.  507; 
Townsley  v.  Sumrall,  2  Pet.  170;  Emerson  t. 
Slater,  22  How.  28;  Horn  v.  Bray,  51  Ind. 
555;  19  Am.  Rep.  742;  Goodspeed  v.  Fuller, 
40  Me.  141;  71  Am.  Dec.  572;  Ferrell  t. 
Maxwell,  28  Ohio  St.  383;  22  Am.  Rep. 
393;  Ranlett  v.  Blodgett,  43  Am.  Dec.  603« 
In  the  last  case,  held,  an  implied  promise 
of  indemnity  arises  on  directing  a  sheriff  to 
§erve  writ  in  a  particular  manner. 

Whether  contract  of  indemnity  within 
statute  of  fraud:  See  42  Am.  St  Rep.  184- 
194,  note. 


2773.  Indemnity 'against  future  wrongful  act  void. 

Sec.  2773.     An  agreement  to  indemnify  a  person  against  an  act  thereafter  to 

be  done  is  void,  if  the  act  be  kno^Ti  by  such  person  at  the  time  of  doing  it  to 

be  unlawful.     [Amendment,  approved  March  30,  1874;  Amendments  1873-74, 

259;  took  effect  July  1,  1874.] 

Void  agreement  to  indemnify  act  ap-     indemnified  did  not  know  the  act  to  be  no- 
parently  lawful.— Where  the  person  to  be     lawful,  ita  illegality  not  being  apparent,  the 
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person  indemnifying  will  be  held  liable  on 
his  o^ntract  whether  he  knew  of  the  illegal- 
ity of  the  act  or  not:  Govei^try  y.  Barton, 
8  Am.  Dec.  376;  Howe  v.  Buffalo  etc.  R.  Co., 
37  N.  Y.  299;  Stone  v.  Hooker,  9  Cow.  154; 
Allaire  t.  Onland,  2  Johns.  Cas.  52;  Moore 
▼.  Appleton,  26  Ala.  633;  Avery  v.  Halsey, 
14  Pick.  174;  Davis  v.  Arledge,  30  Am.  Dec. 
360;  Ives  t.  Jones,  40  Am.  Dec.  421,  and 
note  425;  Marcy  y.  Crawford,  41  Am.  Dec. 
158. 

Testing  a  legal  right.— ^Vhere,  however, 
the  parties  are  acting  in  good  faith,  with 
the  bona  fide  intention  of  enforcing  or  test- 
ing what  they  honestly  consider  a  legal 
right,  the  contract  of  indemnity  will  not  be 
held  yoid,  although  a  trespass  is  in  fact 
committed:  Stark  v.  Raney,  18  Cal.  622; 
Ronssin  v.  Stewart,  33  Cal.  208;  Moore  y. 
Appleton,  26  Ala.  633;  Anderson  v.  Farns, 
7  Blackf.  343;  Jacobs  v.  Pollard,  10  Cush. 
288;  57  Am.  Dec.  105;  Forniquet  y.  Tegar- 
den,  24  Miss.  96;  Pierson  y.  Thompson,  1 
Edw.  Ch.  212. 

Apparently  nnlawfnl.— Where  the  in- 
demnified act  is  evidently  an  illegal  one,  as 
where  it  ia  criminal  in  its  nature,  it  can 
hardly  be  presumed  that  the  indemnified 
party  is  ignorant  of  its  character,  and  the 
contract  falls:  Shackell  v.  Rosier,  3  Scott, 
59  (libel);  Pierson  v.  Thompson,  1  Edw.  Ch. 
212  (assault  and  battery);  Hayden  v.  Davis, 
3  McLean,  276  (void  bank  note);  Stark  v. 
Raney,  18  Cal.  622.  In  Cumpston  v.  Lam- 
bert, the  court  said,  referring  to  the  case 
of  Coventry  v.  Barton,  17  Johns.  142,  8  Am. 
Dec.  376:  "That  case  differs  from  the  present 
one  in  this,  that  it  was  a  trespass  to 
property,  whereas  this  was  a  direct  assault 
on  the  person;  that  was  a  case  where  the 
person  committing  it,  at  the  time,  was  en- 
gaged in  doing  what  he  was  told  to  do,  to 
wit.  work  on  the  road  under  the  direction 
of  the  overseer,  who  was  supposed  to  know 


what  was  to  be  done,  and  who  for  the  time 
being  had  the  right  to  control  his  labor. 
....  We  have  seen  no  case  where  it*  has 
been  held  that  a  contract  to  deprive  a  per- 
son of  his  liberty,  in  the  first  instance,  or  to 
commit  an  actual  assault  on  the  person, 
where  such  arrest  or  assault  was  illegal,  has 
been  held  to  be  binding."  And  see  Colum- 
bia Bank  etc.  v.  Halderman,  42  Am.  Dec. 
229,  and  note  (contrary  to  statute). 

In  violation  of  sheriff's  duty,  if  the  act  in- 
demnified against  is,  the  bond  is  void:  Hod- 
sdon  V.  Wilkins,  7  Greenl.  113;  20  Am.  Dec. 
347  (praecipe);  Collier  v.  Windham,  27 
Ala.  291;  62  Am.  Dec.  767  (execution); 
Greenwood  v.  Colcock,  2  Bay,  67  (exe- 
cution); Renfro  v.  Heard,  14  Ala.  23; 
48  Am.  Dec.  82  (selling  exempt  prop- 
erty); Chapman  v.  Douglas,  5  Daly,  244 
(seizing  goods  conceded  to  belong  to  third 
person);  Buffendeau  v.  Brooks,  20  Cal.  691 
(selling  in  violation  of  injunction  ordered); 
Ayer  v.  Hutchins,  4  Mass.  370;  3  Am.  Dec. 
232  (escape);  Churchill  v.  Perkins,  5  Mass. 
54  (discharge  of  prisoner);  Webbers  y. 
Blount,  19  Wend.  188;  32  Am.  Dec.  445. 

Indemnity  against  conBeqaences  of  il- 
legal act,  agreement  for,  when  void:  See  40 
Am.  Dec.  425-427,  note. 

Levy  execution— Title  doubtful.— It  is 
settled  beyond  question  that  when  a  sheriff, 
being  about  to  levy  on  goods  the  title  to 
which  is  doubtful,  takes  a  bond  from  the 
execution  debtor  to  indemnify  him  from  the 
consequences  of  the  act,  the  bond  is  valid: 
Wolte  v.  McClure,  79  111.  564;  Anderson  v. 
Farns,  7  Blackf.  343;  Moore  v.  Allen,  25 
Miss.  363;  Flint  v.  Young,  70  Mo.  221; 
Heinmuller  v.  Gray,  44  How.  Pr.  260;  Pres- 
ton y.  Yates,  24  Hun,  534;  Miller  v. 
Rhoades,  20  Ohio  St.  494;  Loew  v.  Stocker, 
68  Pa.  St.  226;  Dabney  y.  Catlett,  12 
Leigh,  385. 


2774.  Indemnity  for  a  past  wrongful  act  valid. 

Sec.  2774.    An  agreement  to  indemnify  a  person  against  an  act  already  done 

iB  valid,  even  though  the  act  was  known  to  be  wrongful,  unless  it  was  a  felony. 

Employer  and  employee.— The  implied 
contract  or  liability  of  the  employer  to  an- 
swer for  injuries  to  his  employee,  occurring 


in  his  seryice  from  extraordinary  and  un 
usual  causes,  of  which  the  employer  waa 
cognizant,  and  of  which,  nevertheless,  he 
neglected  to  inform  his  employee,  is  not 
affected  by  the  fact  that  the  danger  known 
to  the  employer  arises  from  the  felonious 
or  tortious  designs  of  third  persons,  acting 
in  hostility  to  the  employer:  Baxter  y.  Rob- 
erts, 44  Cal.  188;  13  Am.  Rep.  IGO. 

Negligence  of  sheriff  .—If  in  an  action  by 
A  against  B  the  officer,  although  directed  to 
attach  only  specific  property  of  B,  attaches 
goods  of  C,  and  A,  then  knowing  that  C 
claimed  some  of  the  goods,  gives  the  officer 


a  bond  of  indemnity  ogainst  nil  suits,  etc., 
"by  reason  of  the  said  attachment,"  A  be- 
comes liable  for  a  subsequent  conversion  of 
the  goods  by  a  sale  by  the  officer:  Knight 
v.  Kelson,  117  Mass.  458;  see  Hall  v.  Hun- 
toon,  17  Vt.  244;  44  Am.  Dec.  332  (sheriffs 
past  neglect);  Griffiths  v.  Hardenbergh,  41 
N.  Y.  464  (levy);  Given  y.  Driggs,  1  Caines, 
450  (escaped);  Doty  v.  Wilson,  14  Johns. 
378;  Id. 

Undertaking  lUegally  exacted.- An  un- 
dertaking exacted  by  a  sheriff  before  releas- 
ing property  which  he  has  ascertained  to  be 
exempt  from  execution  is  illegal,  as  beyond 
the  authority  of  the  sheriff,  and  void  for 
want  of  consideration:  Servanti  y.  Lusk,  43 
Cal.  238. 


Civil  Code— 44 


689 


§§  2775-2778  Civil  Code.  [Div.  HI,  Part  IT, 

2776.  Indemnity  extends  to  acts  of  agents. 

Sec.  2775.  An  agreement  to  indemnify  against  the  acts  of  a  certain  person 
applies  not  only  to  his  acts  and  their  consequences^  but  also  to  those  of  his 
agents. 

2776.  Indemnity  to  several. 

Sec.  2776.  An  agreement  to  indemnify  several  persons  applies  to  each,  unless 
a  contrary  intention  appears. 

2777.  Persons  indemnifying  liable  jointly  or  severally  with  person  indemnifled. 

Sec.  2777.     One  who  indemnifies  another  against  an  act  to  be  done  by  the 
latter  is  liable  jointly  with  the  person  indemnified,  and  separately  to  every  per- 
son injured  by  such  act. 
See  note  to  sec.  2772,  ante,  and  liewis  v.  Johns,  34  Cal.  629. 

2778.  Bules  for  interpreting  agreement  of  indemnity. 

Sec.  2778.  In  the  interpretation  of  a  contract  of  indemnity,  the  following 
rules  are  to  be  applied,  unless  a  contrary  intention  appears: 

1.  Upon  an  indemnity  against  liability,  expressly,  or  in  other  equivalent  terms, 
the  person  indemnified  is  entitled  to  recover  upon  becoming  liable; 

2.  Upon  an  indemnity  against  claims,  or  demands,  or  damages,  or  costs,  ex- 
pressly or  in  other  equivalent  terms,  the  person  indemnified  is  not  entitled  to 
recover  without  payment  thereof; 

3.  An  indemnity  against  claims,  or  demands,  or  liability,  expressly,  or  in  other 
equivalent  terms,  embraces  the  costs  of  defense  against  such  claims,  demands, 
or  liability  incurred  in  good  faith  and  in  the  exercise  of  a  reasonable  discretion; 

4.  The  person  indemnifying  is  bound,  on  request  of  the  person  indemnified, 
to  defend  actions  or  proceedings  brought  against  the  latter  in  respect  to  the 
matters  embraced  by  the  indemnity;  but  the  person  indemnified  has  the  right 
to  conduct  such  defenses  if  he  chooses  to  do  so; 

5.  If,  after  request,  the  person  indemnifying  neglects  to  defend  the  person 
indemnified,  a  recovery  against  the  latter,  suffered  by  him  in  good  faith,  is  con- 
clusive in  his  favor  against  the  former; 

6.  If  the  person  indemnifying,  whether  he  is  a  principal  or  a  surety  in  the 
agreement,  has  not  reasonable  notice  of  the  action  or  proceeding  against  the 
person  indemnified,  or  is  not  allowed  to  control  its  defense,  judgment  against 
the  latter  is  only  presumptive  evidence  against  the  former; 

7.  A  stipulation  that  a  judgment  against  the  person  indemnified  shall  be  con- 
clusive upon  the  person  indemnifying  is  inapplicable  if  he  had  a  good  defense 
upon  the  merits,  which,  by  want  of  ordinary  care,  he  failed  to  establish  in  the 
action. 

m 

Subd.  1.    Indemnity  against  liability.  Same    when    Judgment   is    reached.— 

When    a    covenant   is    made   to    indemnify  Damajires  may  be  recovered  as  ascertained 

against  a  debt  or  duty  which  may  accrue  by  a  judgment,  though  no  part   of  it  has 

in  the  future,  a  liability  to  suit  is  a  breach,  been  paid,  nor  any  actual  injury  raflfered: 

and  recovery  may  be  had  to  the  extent  of  Carman  v.  Noble,    9   Pa.    St.  366;  Fish  v. 

the  debt    or  duty  to  which  the  indemnity  I)ana,    10    Mass.    46;    Webb     v.  Pond,  19 

applies:  Robertson  v.  Morgan,    3    B.    Mon.  Wend.  423;  Gilbert  v.  Wiman,  1  N.  Y.  550; 

307;   Chace   v.   Hinman,  8  Wend.  452;   24  49  Am.  Dec.  359;    Jones  v.  Childs,  8  Net. 

Am.  Dec  39;  Rockefeller  v.  ConoUy,  8  Cow.  121;  In  re  Negus,  7  Wend.  499;  Kirksey  t. 

623.  Friend,  48  Ala.  276;  Conkey  v.  Hopkina,  IT 
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Johns.  113;  Jarvis  v.  Sewall,  40  Barb.  449. 
A  cause  of  action  arose  the  moment  judg- 
ment was  entered:  McBeth  v.  Mclntyre, 
67  Cal.  49. 

Where  the  contract  la  more  than  for 
indemnity  against  damages,  or  even  lia- 
bility for  damages,  as  where  a  party  stipu- 
lates, not  only  against  the  liability  of  the 
obligee,  but  also  to  pay  the  debt  (Cliurchill 
V.  Hunt,  3  Denio,  321),  then  actual  damages 
are  not  the  gist  of  the  action,  and  the  value 
of  performance  of  the  contract  will  consti- 
tute the  measure  of  damages  for  the  breach 
thereof.  Thus,  for  example,  a  contract  to 
pay  a  debt,  or  to  discharge  a  liability  then 
existing,  no  time  being  specified,  is  a  promise 
to  pay  it  when  due;  or  if  already  due,  then 
to  pay  it  immediately,  or  within  reasonable 
time:  Furnas  v.  Durgin,  119  Mass.  500;  20 
Am.  Rep.  341;  Lathrop  v.  Atwood,  21  Conn. 
117;  Wilson  v.  Stillwell,  9  Ohio  St.  468;  GU- 
bert  V.  Wiman,  1  N.  Y.  550;  49  Am.  Dec. 
359. 

Damages.— And  if  the  discharge  of  such 
debt  would  have  been  beneficial  to  the  prom- 
isee, the  damages  for  the  breach  of  such  a 
contract  would  include  the  amount  of  the 
debt,  with  interest,  although  the  promisee 
had  not  paid  the  debt  or  any  part  thereof: 
See  cases  last  cited,  and  Jeffers  v.  Johnson, 
21  N.  J.  L.  73;  Churchill  v.  Hunt,  3  Denio, 
321;  Gilbert  v.  Wiman,  1  N.  Y.  550;  Day- 
ton V.  Gufinison,  9  Pa.  St.  347;  Nutt  v.  Mer- 
rill. 40  Me.  237;  Hall  v.  Nash,  10  Mich.  303; 
Ketcham  v.  Jauncey,  23  Conn.  123;  Merriam 
Y.  Pine  City  L.  Co.,  23  Minn.  314;  Gage  v. 
Lewis.  68  HI.  604;  Conkey  v.  Hopkins,  17 
Johns.  113.  The  amount  of  the  debt  agreed 
to  be  paid  is  not  the  measure  of  damages  if 
the  promisee  is  not  liable  for  the  debt  as- 
sumed, and  will  neither  be  benefited  by  the 
payment  nor  injured  by  the  nonpayment  of 
it:  Halsey  v.  Reed,  9  Paige,  446;  Trotter  v. 
Hughes.  12  N.  Y.  74;  62  Am.  De«.  137. 

Subd.  2.  Agreement  to  save  harmless. 
In  other  words,  actual  damages  incurred  are 
Uie  gist  of  an  action  on  an  express  contract 
of  indemnity  against,  or  to  "save  harmless 
from,"  damages;  but  a  recovery  may  be  had 
for  the  actual  damages  sustained  at  any 
time  before  the  trial,  and  the  total  damages 
increased  thereby:  Osgood  v.  Osgood,  39  N. 
H.  209;  Anthony  v.  Perciful,  8  Ark.  494; 
Boynton  v.  Twitty,  53  Ga.  214;  Day  v. 
Stickney,  14  Allen,  255;  Witherby  v.  Mann, 
11  Johns.  518;  Child  v.  Eureka  Powder 
Works,  44  N.  H.  354.  See  next  note;  and 
see  Willson  v.  McEvoy,  25  Cal.  169;  and 
Lott  V.  Mitchell,  32  Cal.  23;  Fernandez  v. 
Tormey,  121  Cal.  515. 

Subd.  3.  Costs  of  groundless  suit.— 
When  the  indemnity  is  general  against  the 
costs  and  expenses  of  a  certain  act,  it  ex- 
tends to  the  costs  of  defending  a  groundless 
suit  for  the  act,  in  which  the  indemnified 
pr'-ty  succeeded:  Trustees  of  New  burgh  v. 
Galatian,  4  Cow.  340;  Chamberlain  v.  Sel- 
ler, 18  N.  Y.  115;  Chileon  v.  Downer,  27 

Vt.  530. 
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Expenses  within  scope  of  agreement.— 
And  when  the  indemnified  party,  for  the 
cause  indemnified  against,  is  subjected  to 
service  or  trouble,  or  incars  any  expense 
within  the  scope  of  the  agreement,  he  may 
recover  damages  for  the  same:  Nutt  v.  Mer- 
rill. 40  Me.  237:  Jarvis  v.  Sewall,  40  Barb. 
449;  French  v.  Parish,  14  N.  H.  407;  Mott 
V.  Hicks,  1  Cow.  513;  13  Am.  Dec.  550; 
Trustees  of  New  burgh  v.  Galatian,  4  Cow. 
340.  But  see  Scott  v.  Tyler,  14  Barb.  202; 
see  1  Sutherland  on  Damages,  134;  2  Barb. 
608. 

Loss  of  property.— When,  by  breach  of 
the  agreement  to  indemnify,  the  party  in- 
demnified loses  property,  its  value  will  form 
a  portion  of  the  recoverable  damages:  San- 
ders V.  Hamilton,  2  Hayw.  (N.  C.)  458;  Ae- 
kerman  v.  King,  29  Tex.  291;  Crump  v. 
Picklin,  1  Pat.  &  H.  201. 

Counsel  fees. — "Upon  statutory  bonds  and 
undertakings  to  pay  damages  and  costs,  the 
recovery  depends  mainly  on  the  terms  of  the 
undertaking;  but'damagesand  costs' include, 
among  other  things,  the  costs  incident  to 
the  particular  writ,  and  of  the  proceedings 
to  procure  its  discharge,  and  include  coun- 
sel fees,  except  in  the  federal  courts'*:  1 
Sutherland  on  Damages,  141,  with  numerous 
citations;  Willson  v.  McEvoy,  25  Cal.  170; 
Praeder  v.  Gremm,  13  Cal.  585.  Not  allowed 
in  action  for  infringement  of  patent:  Teese 
v.  Huntingdon,  23  How.  2.  A  sheriff  is  al- 
lowed to  recover  counsel  fees  paid  for  sell- 
in:;  property  under  an  indemnity  bond: 
Graves  v.  Moore,  58  Cal.  437. 

Whether  or  not  counsel  fees  are  allowed 
depends  upon  the  covenants  of  the  bond: 
Turnstead  v.  Nixdorf,  80  Cal.  647. 

Ifeedless  expense. — ^A  man  has  no  right, 
merely  because  he  has  an  indemnity,  to  de- 
fend a  hopeless  action,  and  put  the  person 
guaranteeing  to  useless  expense:  1  Suther- 
land on  Damages,  136;  Duxbury  v.  Vermont 
etc.  Co.,  26  Vt.  751;  Wynne  v.  Brooke,  5 
Rawle,  106;  Bonny  v.  Seeley,  2  Wend.  481; 
N.  Haven  etc.  Co.  v.  Hayden,  117  Mass.  433. 

Subd.  4.  Indemnifier  must  defend 
suits.— It  is  the  duty  of  the  indemnifier, 
upon  request  of  the  indemnified,  to  defend 
all  suits  brought  against  the  latter  to  es- 
tablish the  liability  provided  against  by  the 
contract;  and  judgment  in  such  suits  is  con- 
clusive against  the  indemnifiei*,  whether  he 
complies  with  the  request  to  defend  or  not: 
Showers  v.Wadsworth,  81  Cal.  2TX).  The  in- 
demnifier is  bound  to  do  all  things  necessary 
to  make  the  litigation  effectual:  Showers  v. 
Wadsworth,  81  Cal.  270. 

Subd.  5.  Written  notice  given  by  sher- 
iff to  sureties  on  indemnity  bond  renders 
judgment  conclusive  against  them:  Code  Civ. 
Proc,  sec.  1055.  Strict  compliance  with  the 
terms  of  this  section  (Code  Civ.  Proc,  sec. 
1055)  is  necessary  in  order  that  the  sher- 
iff may  have  judgment  entered  against  such 
sureties  upon  five  days'  notice,  as  in  this 
section  provided:.  Dennis  v.  Packard,  28  Cal. 
101;  and  see  Dutil  v.  Pacheco,  21  Cal.  438; 
82  Am.  Dec.  749. 


§§  2779-2781 
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.  Subd.  6.  If  the  sheriff  neglects  to  give 
written  notice,  as  prescribed  in  section  1055 
of  the  Code  of  Ciyil  Procedure,  he  is  left 
to  his  action  upon  the  indemnity  bond:  Den- 
nis V.  Packard,  28  Cal.  102. 

Want  of  notice  does  not  affect  the 
cause  of  action;  it  affects  only  the  yalue 
of  the  jud^rment  a»  evidence.  Thus  where 
the  indemnified  party  has  paid  the  damages 
resulting  from  a  suit,  with  regard  to  which 
he  has  conveyed  no  notice  to  defend  to  his  in- 
demnitor, and  then  brings  suit  on  the  con- 
tract of  indemnity,  the  question  of  the  liabil- 
ity of  the  indemnified  party  to  make  such 
payment  is  still  open  in  the  latter  suit.  In  the 
absence  of  notice,  the  judgment  is  prima 
facie  evidence  only  against  the  indemnitor, 
and  he  is  at  liberty  to  defend  against  the 
demand  on  which  it  is  founded:  Douglass  v. 
Howland,  24  Wend.  S5;  Aberdeen  v.  Black- 
mar,  6  Hill,  324;  Bridgeport  Ins.  Co.  v.  Wil- 
son, 34  N.  Y.  275;  Keggio  y.  Braggiotti,  7 
Cush.  106;  Martalet  v.  Clary,  20  Ark.  261; 
CoUingwood  v.  Irwin,  3  Watte,  300;  Pitkin 
V.  Leavitt,  13  Vt.  379;  Taylor  v.  Barnes,  69 
N.  Y.  430. 

Subd.   7.    Agreement    that   Judgment 


against  party  indemnified  shall  be  con- 
clusive.— ^That  without  collusion  such  con- 
tract is  binding,  see  Patton  v.  Caldwell,  1 
Dall.  419;  Thomas  v.  Hubbell,  15  N.  Y.  405; 
09  Am.  Dec.  619;  Chamberlain  v.  Godfrey, 
36  Vt.  380;  84  Am.  Dec.  690. 

In  all  covenants  to  indemnify  against  the 
consequences  of  a  suit,  "the  indemnitor  is  of 
course  understood  as  saving  the  right  which 
the  law  gives  in  every  case  where  the  saii 
is  between  third  persons,  of  contesting  the 
proceeding  on  the  ground  of  collusion  for  the 
purpose  of  charging  him":  Per  Smith,  J.,  in 
Bridgeport  Ins.  Co.  v.  Wilson,  34  N.  Y.  2S1 ; 
citing  opinion  of  Cowen,  J.,  in  Douglass  r. 
Howland,  24  Wend.  35. 

Indemnity  bond,  duty  and  liability  of 
officer  upon  receiving:  See  15  Am.  St.  Rep. 
315,  316,  note. 

Judgments  against  indemnitors,  conclu- 
siveness of  upon  surety:  See  22  Am.  St  Rep. 
204-207,  note. 

Surety.— The  same  rules  in  respect  to  no- 
tice which  apply  to  the  indemnitor  are  ap- 
plicable to  his  surety  in  like  cases:  Doaglasa 
V.  Howland,  24  Wend.  35. 


2779.  When  person  indemnifying  is  a  surety. 

Sec.  2779.  Where  one,  at  the  request  of  another,  engages  to  answer  in 
damages,  whether  liquidated  or  unliquidated,  for  any  violation  of  duty  on  the 
part  of  the  latter^  he  is  entitled  to  be  reimbursed  in  the  same  manner  as  a 
surety  for  whatever  he  may  pay. 

2780.  Bail,  what. 

[Section  2780  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect  July  1,  1901.] 

2781.  How  regulated. 

[Section  2781  was  repealed  by  act  approved  March  16,  1901;  Commissioners* 
Amendment;  took  effect 'July  1,  1901.] 
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Title  Xm,  Chap.  I.] 


Guaranty  in  General. 


§§  2787,  2788 


ARTICLE  I. 


DEFINITION  OF  GUARANTY. 


Sec.  2787.    Guaranty,  what. 

Sec.  2788.    Knowledge  of  principal  not  necessary  to  creation  of  guaranty. 

2787.  Guaranty,  what. 

See.  2787.    A  guaranty  is  a  promise  to  answer  for  the  debt,  default,  or  mis- 
carriage of  another  person. 


Stats.  1850,  p.  266,  sec.  12. 

Says  Parsons  (Parsons  on  Contracts,  vol.  2, 
p.  3) :  "Originally,  the  words  'warranty'  and 
•guaranty •  were  the  same;  the  letter  *g'  of 
the  Norman  French  being  convertible  with 
the  'w'  of  the  German  and  English,  as  in 
the  names  William  or  GuiUaume.  They  are 
now  sometimes  used  indiscriminately;  but 
in  peneral,  warranty  is  applied  to  a  con- 
tract as  to  the  title,  quality,  or  quantity 
of  a  thing  sold,  and  guaranty  is  held  to  be 
a  contract  by  which  one  person  is  bound  to 
another  for  the  due  fulfillment  of  a  prom- 
ise or  engagement  of  a  third  party*':  See 
Browne  on  Statute  of  Frauds,  sec.  155. 

What  constitutes  a  guaranty.— An 
agreement  to  pay  the  debt  of  another  can- 
not be  inferred  from  doubtful  language, 
which,  although  it  might  be  capable  of  being 
construed  as  a  guaranty,  does  not  exclude 
an  inference  equally  reasonable  that  it  was 
only  intended  to  express  confidence  in  the 
financial  ability  and  integrity  of  the  debt- 
or: Switzer  v.  Baker,  05  Cal.  539.-  A  guar- 
anty is  a  collateral  undertaking,  and  cannot 
exist  without  the  presence  of  a  main  or  sub- 
stantial liability  to  which  it  is  collateral. 
Where,  therefore,  one  purchases  stock  of  a 
corporation,  at  the  request  of  a  stockholder, 
and  on  his  verbal  promise  to  return  the 
money  paid  if  the  stock  becomes  worthless, 
such  promise  is  not  collateral  to  any  obliga- 
tion of  the  corporation,  and,  being  an  orig- 
inal contract,  need  not  be  in  writing:  Kil- 
bride V.  Moss,  113  Cal.  432;  54  Am.  St.  Rep. 
361. 
Who  may.  make  a  guaranty.— Married 


women  may:  See  Athol  Machine  Co.  v.  Ful- 
ler, 107  Mass.  437;  "^est  v.  Lara  way,  28 
Mich.  464;  DeVries  v.Conklin.  22  Mich.  256. 
Mr.  Brandt  (Brandt  on  Suretyship  and  Guar- 
anty, sec.  4),  says:  "In  many  states,  by  stat- 
ute, a  married  woman  may  hold,  manage, 
and  contract  with  reference  to  her  separate 
property  the  san^e  as  if  she  was  unmarried. 
She  cannot,  however,  by  virtue  of  such  a 
statute,  become  a  surety.  The  intention  was, 
by  such  statutes,  to  remove  her  disabilities 
for  her  interest,  and  not  to  enable  her  to 
contract  onerous  obligations  from  which  she 
derived  no  benefit." 

Infants  may  ratify  such  a  contract  in  the 
usual  way:  Owen  v.  Long,  112  Mass.  403; 
Hinely  v.  Margaritz,  3  Pa.  St.  428;  Fetrow 
V.  Wiseman,  40  Ind.  148. 

Where,  under  the  laws  of  Iowa,  a  railroad 
company  had  power  to  issue  its  own  bonds  to 
pay  for  the  construction  bf  its  road,  it  was 
held  it  might  guarantee  the  bonds  of  cities 
and  counties  which  had  been  lawfully  is- 
sued, and  were  the  means  of  accomplishing 
the  same  end:  Hailroad  Co.  v.  Howard,  7 
Wall.  392;  and  see  Arnot  v.  Erie  R.  R.  Co., 
5  Hun,  608.  A  railroad  corporation  or  man- 
ufacturing company,  in  Massachusetts,  can- 
not give  a  guaranty  of  payment  of  expenses 
of  a  proposed  musical  festival:  IHivis  v.  Old 
Colony  R.  Co.,  131  Maas.  258;  41  Am.  Rep. 
221.  ^  In  general,  such  contracts  are  ultra 
vires*:  See  Jones  on  Railroad  Securities,  sees. 
350-356. 

Banking  corporation  may  make  gpiar- 
anty:  Commercial  Bank  v.  Cheshire  Prov. 
Inst.,  59  Kan.  361 ;  68  Am.  St.  Rep.  368. 


2788.  Knowledge  of  principal  not  neceflsary  to  creation  of  guaranty. 

Sec.  2788.    A  person  may  became  guarantor  even  without  the  knowledge  or 
consent  of  the  principal. 
Acceptance  of  guaranty:  See  sec.  2795. 


AETICLE  11. 


Sec.  2792. 
Sec.  2793. 
Sec.  2794. 
Sec.  2795. 


CREATION   OF  GUARANTY. 

Necessity  of  a  consideration. 

Guaranty  to  be  in  writing,  etc. 

Engagement  to  answer  for  obligation  of  another,  when  deemed  originaL 

Acceptance  of  guaranty. 
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2792.  Necessity  of  a  consideration. 

Sec.  2792.  Where  a  guaranty  is  entered  into  at  the  same  time  with  the  orig- 
inal ohligation,  or  with  the  acceptance  of  the  latter  by  the  guarantee,  and  forms 
with  that  obligation  a  part  of  the  consideration  to  him,  no  other  consideration 
need  exist.  In  all  other  cases  there  must  be  a  consideration  distinct  from  that 
of  the  original  obligation. 


Consideration  of  guaranty:  "See  Mal- 
lory  V.  GiUett,  12  N.  Y.  412.  The  person  to 
whom  a  guaranty  is  made  is  here  called  the 
piinrantee.  This  is  the  proper  legal  mean- 
ing of  the  word:  See  Bouvier's  Law  Diction- 
ary; also  Webster  and  Worcester;  although 
it  is  often  used  in  another  sense":  Commis- 
sioners* note. 

k 

Examples  of  guaranty  entered  into  at  the 
same  time  with  the  principal  obligation,  be- 
ing supported  by  the  consideration  of  the 
lattor,  see  Jones  v.  Post,  6  Cal.  102;  Hazel- 
tine  V.  Larco,  7  Cal.  32.  See,  also,  Clark  v. 
Chapman,  98  Cal.  110,  a  case  of  guaranty  in 
an  agreement  to  submit  to  arbitration.  See 
the  caFe  of  Metropolitan  Loan  Assn.  y. 
Esche,  75  Cal.  513. 

The  consideration  need  not  pass  directly 
from  the  party  receiving  the  guaranty  to 
the  party  giving  it:  2  Parsons  on  Contracts, 
7;  Bickford  v.  Gibbs,  8  Cush.  156;  Leonard 
V.  Vredenburgh,  8  Johns.  29;  5  Am.  Dec. 
817;  Morly  v.  Boothly,  3  Bing.  113;  Wells  v. 
Mann,  45  N.  Y.  327;  6  Am.  Rep.  93;  Colgin 
V.  Henley,  6  Leigh,  85. 

Consideration,  sufficiency  of  expression 
of,  in  contract  of  guaranty:  See  53  Am.  Dec. 
2^8,  288,  note;  ©4  Am.  St.  Rep.  401,  note. 

Nettr  and  distinct  consideration.— If, 
after  the  original  consideration  has  moved 
between    the    creditor    and    principal,    the 


surety  or  guarantor  signs  upon  a  new  con- 
sideration, moving  from  the  creditor  to  the 
principal,  this  is  sufficient:  Gay  v.  Mott,  43 
Gn.  252. 

Forbearance  a  sufficient  consideration. 
An  agreement  on  the  part  of  the  creditor  to 
extend  the  time  of  payment  of  the  princi- 
paPs  obligation  for  a  definite  period  is  a  saf- 
ficient  consideration,  the  delay  usually  op-r- 
ating  both  as  a  benefit  to  the  principal  and  a 
detriment  to  the  creditor:  Fuller  v.  Scott,  8 
Kan.  25:  Underwood  v.  Hossack,  38  III. 
208;  Pulliara  v.  Withers,  8  Dana,  98;  33  Am. 
Dec.  479;  Sage  v.  Wilcox,  6  Conn.  81;  or  for 
a  reasonable  time:  Lonsdale  v.  Brown,  4 
Wash.  148.  And  even  an  agreement  for 
mere  general  indulgence,  combined  with  ac- 
tual forbearance  for  a  reasonable  time,  is 
sufficient:  Thomas  v.  Croft,  44  Am.  Dec. 
279;  Etting  v.  Vanderlyn,  4  Johns.  237; 
Rowlett  V.  Ewbank,  1  Bush,  477.  With- 
drawal of  a  suit  is  sufficient:  Worcester  Sav. 
Bank  v.  Hill,  113  Ma8.s.  25. 

Agreement  necessary.—  Mere  forbear- 
ance, without  any  agreement,  and  with  the 
right  of  the  creditor  to  proceed  with  suit  at 
any  moment,  and  at  pleasure  is  not  sufficient. 
There  must  be  a  promise  for  a  proaiise: 
Shupe  V.  Galbraith,  32  Pa.  St.  10;  Walker  t. 
Sherman,  11  Met.  170;  Mecorney  v.  Stanley, 
8  Cush.  86;  Breed  y.  Hillhouse,  7  Conn.  523; 


2793.  Guaranty  to  be  in  writing^,  etc. 

Sec.  2793.  Except  as  prescribed  by  the  next  section,  a  guaranty  must  be  in 
writing,  and  signed  by  the  guarantor;  but  the  writing  need  not  express  a  con- 
sideration. 


Consideration  of  guaranty.— "A  familiar 
provision  of  our  statutes  made  every  special 
promise  to  answer  for  the  debt,  default,  or 
miscarriage  of  another  person  void,  unless 
'some  note  or  memorandum  thereof  express- 
ing the  consideration  be  in  writing,*  etc.; 
Stats.  1850,  p.  266.  The  commissioners  have 
inserted  in  the  text  an  express  provision  that 
the  writing  need  not  express  a  consideration, 
because  by  the  section  immediately  preced- 
ing au  actual  consideration  is  necessary  to 
support  a  guaranty  in  some  cases,  w^hile  in 
others  none  is  required.  It  has  been  held  by 
the  court  of  appeals  of  New  York  that  a 
contract  required  by  the  statute  of  frauds 
to  be  in  writing  cannot  be  partly  in  writ- 
ing and  partly  oral;  thus,  where  a  writing 
relating  to  a  contract  for  the  sale  of  laud 
fixes  the  price,  but  refers  to  'terms  as 
specified,'  which  are  not  stated  in  writing, 
the  memorandum  is  insufficient,  and  cannot 
be  made  good  by  oral  evidence  of  the  time 
agreed  upon  for  payment:  Wright  v.  Weeks, 
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25  N.  Y.  153.  If,  therefore,  the  section  in 
text  should  simply  omit  the  former  provi- 
sion of  the  statute  requiring  the  considera- 
tion to  be  stated,  it  might  be  exposed  to  the 
construction  that  in  all  those  cases  in  which 
the  consideration  is  made  by  the  previous 
section  essential  to  the  contract,  it  must  be 
stated  in  reducing  the  contract  to  writing. 
In  England  the  statute  (19  &  20  Viet.  c. 
97,  sec.  3)  enables  a  party  to  prove  the  con- 
sideration of  a  guaranty  by  parol.  So  in 
Maine:  Rev.  Stats.  631.  See  note  to  sec. 
1739":  Commissioners*  note.  See  Rose  v. 
Feldman,  67  Cal.  100,  where  it  was  held 
not  necessary  to  aver  that  the  guaranty  was 
in  writing.  * 

Promise  to  answer  for  debt  of  another: 
See  5  Am.  Dec.  321-325,  note:  46  Am.  Rep. 
296-302,  note;  43  Am.  Dec.  739,  740,  note: 
95  Am.  Dec.  251-2(53,  note. 

Contracts  of  indemnity,  whether  with- 
in statute  of  frauds:  See  42  Asl  St  Rep. 
186-194,  note. 


Title  XIII,  Chap.  L]  Guaranty  in  General.  §2794 

2794.  Engagement  to  answer  for  obligation  of  another,  when  deemed  original. 

Sec.  2794.  A  promise  to  answer  for  the  obligation  of  another,  in  any  of  the 
following  cases,  is  deemed  an  original  obligation  of  the  promisor,  and  need  not 
be  in  writing: 

1.  Where  the  promise  is  made  by  one  who  has  received  property  of  another 
"upon  an  undertaking  to  apply  it  pursuant  to  such  promise;  or  by  one  who  has 
received  a  discharge  from  an  obligation  in  whole  or  in  part,  in  consideration  of 
such  promise; 

2.  Where  the  creditor  parts  with  value,  or  enters  into  an  obligation,  in  con- 
sideration of  the  obligation  in  respect  to  which  the  promise  is  made,  in  terms 
or  under  circumstances  such  as  to  render  the  party  making  the  promise  the 
principal  debtor,  and  the  person  in  whose  behalf  it  is  made,  his  surety; 

3.  Where  the  promise,  being  for  an  antecedent  obligation  of  another,  is  made 
upon  the  consideration  that  the  party  receiving  it  cancels  the  antecedent  obli- 
gation, accepting  the  new  promise  as  a  substitute  therefor;  or  upon  the  consid- 
eration that  the  party  receiving  it  releases  the  property  of  another  from  a  levy, 
or  his  person  from  imprisonment  under  an  execution  on  a  judgment  obtained 
upon  the  antecedent  obligation;  or  upon  a  consideration  beneficial  to  the  prom- 
isor; whether  moving  from  either  party  to  the  antecedent  obligation,  or  from 
another  person; 

4.  Where  a  factor  undertakes,  for  a  commission,  to  sell  merchandise  and  guar- 
antee the  gale; 

6.  Where  the  holder  of  an  instrument  for  the  payment  of  money,  upon  which 
a  third  person  is  or  may  become  liable  to  him,  transfers  it  in  payment  of  a  prece- 
dent debt  of  his  own,  or  for  a  new  consideration,  and  in  connection  with  such 
transfer   enters  into  a  promise  respecting  such  instrument. 

Promise  to  debtor  himself  to  pay  or  to  erty  of  another:  Lacas  v.  Payne,  7  Cal.  02; 

fumiflh  him  the  means    of    paying  his  own  McLaren  y.  Hutchinson,    22    Cal.    187;  83 

debt  is,  of  conrse,  not  within  the  statute:  Am.  Dec.  50;    Brandt    on    Guaranty    and 

Hubon  V.  Park,    116   Mass.  541;    Goetz  v.  Suretyship,  sec.  49;  Browne  on  Statute  of 

Toos,  14  Minn.  265;    100    Am.    Dec.  218;  Frauds,  sec.  187. 

Whitesell  y.  Heiney,  58  Ind.  108;  Comstock  Promise  conditional  where    promisor    en- 

T.  Morton,  36  Mich.  $77;  Randall  v.  Kel-  gases  to  pay  the  debt  if  he  receives  funds 

sey,  46  Vt.  157;  Pratt  v.  Bates,  40  Mich,  of  the  debtor  to  a  sufficient  amount;  still 

37;  Oliphant  v.  Patterson.  56  Pa.  St.  368;  the  statute  does  not  apply,  for  the  debtor's 

and  see  Gradwohl  v.  Harris,  29  Cal.  150.  own  property  is  relied  on  for  payment:  Mc- 

But  that  the  one  in  whose  favor  the  Keenan  v.  Thissel,  33  Me.  368;  Stilwell  ▼. 

promise  is  made  (i.  e.,   the  creditor)   may  Otis,  2  Hilt.   148;  Calkins  y.  Chandler,  35 

sustain  an  action  against  the  promisor  even  Mich.  320.    But  it  is  otherwise  if  the  prom- 

npon  a  parol  con,tract,  and  although  he  is  a  isor   has    no    authority    to    dispose   of   the 

stranger  to  the  consideration,  is  the  gener-  debtor's  property  in  his  possession:  Ditts  v. 

ally  accepted  American  doctrine:  See  note  Parke,  4  N.  J.  L.  219;  Simpson  v.  Nance,  1 

to  Barker  v.  Bucklin,    43    Am.    Dec.    739.  Spear,    4;    State    Bank    etc.    v.    Mettler,  2 

This  question  is,  of  course,  settled  in  this  Bosw.  392;  .Weyer  v.  Beach,  14  Hun,  231. 

fitate  by  section  1559,  ante,  and  by  section  One  who  has  received  a  discharge  from 

367  of  the  Code  of  Civil  Procedure,  which  an  obligation:  Farley  v.  Cleveland,  15  Am. 
provides  that  every  action  shall  be  prose-  "    Dec.  387,  and  note  393;  Leonard  v.  Vrcden- 

cnted  by  the  real  party  in  interest.  bergh,  6  Am.  Dec.  321,  and  note;  Brandt  on 

Promise  of  corporation.— A  verbal  prom-  Guaranty  and  Suretyship,  sec.  52;  Browne 
ise  by  the  general  agent  of  a  corporation,  on  Statute  of  Frauds,  sees.  165a-172. 
which  through  him  purchased  fruit  from  a  Novation  is  not  within  the  statute  of 
vendor  who  had  before  purchased  it  from  frauds:  Welch  v.  Kenny,  49  Cal.  49;  and  see 
the  plaintiff  on  credit,  that  the  corporation  sec.  1530,  ante,  and  note;  Barringer  v.  War- 
would  see  the  plaintiff  paid,  is  binding  on  den,  12  Cal.  311. 

the  corporation:  Tevis  v.  Savage,  130  Cal.  Whenever  the  promise  is  in  effect  to  pay 

411.                                      .  the  debt  of  the  promisor,  even  though  its 

Subd.  1.    One  who  has  received  prop-  performance  may  extinguish  the  debt  of  a 
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third  person,  the  promise  is  not  within  the 
statute.  As  when  a  debtor  gave  to  his 
creditor  the  note  of  a  third  person  for  the 
same  amount  as  the  debt,  and  guaranteed 
the  payment  of  the  note:  Subd.  5,  post; 
Dyer  v.  Gilwon,  16  Wis.  508;  see  Browne  on 
Statute  of  Frauds,  sec.  165.  To  the  same 
effect,  see  Barker  v.  Scuddor,  56  Mo.  272; 
Hall  V.  Rodgers,  7  Humph.  636;  Fowler  t. 
Clearwater,  35  Barb.  143;  Durham  v.  Man- 
row,  2  N.  Y.  533;  Adcock  v.  Fleming,  2 
Dev.  &  B.  225;  Barker  v.  Scud.der,  56  Mo. 
272;  Mobile  &  G.  R.  Co.  v.  Jones.  57  Ga. 
198;  Bruce  v.  Burr,  67  N.  Y.  237.  Or  where 
one  partner  agrees  to  pay  a  firm  debt:  Files 
T.  McLeod,  14  Ala.  611;  Durham  y.  Man- 
row,  2  X.  Y.  541,  per  Strong,  J.;  Rice  v. 
Barry,  2  Cranch  C.  C.  447;  Hopkins  v.  Carr, 
81  Ind.  260.  Or  where  one  of  several  part 
owners  of  a  ship  agrees  to  pay  materialmen: 
Fish  V.  Thomas,  5  Gray,  45;  66  Am.  Dec. 
348;  Headrick  v.  Wiseheart,  57  Ind.  129. 
Or  to  subserve  some  interest  of  the  prom- 
isor* 8:.Wormouth  V.  Hatch,  33  Cal.  121;  but 
see  Clay  v.  Walton,  9  Cal.  328. 

See,  in  general, 'the  following  cases,  where 
the  rule  stated  in  the  second  clause  of  the 
above  subdivision  is  followed.  The  case  of 
Barker  v.  Bucklin,  2  Denio,  61,  43  Am.  Dec. 
726,  with  note,  is  very  often  cited.  There 
the  facts  were:  The  defendant's  brother 
owed  the  plaintiff  a  sum  of  money,  and  be- 
ing pressed  for  payment,  delivered  to  the 
defendant  a  pair  of  horses,  the  price  of 
which  the  defendant  agreed  to  pay  to  plain- 
tiff on  account  of  his  demand  against  defend- 
ant's brother:  See,  also,  Taylor  v.  Preston, 
79  Pa.  St.  436;  Williams  v.  Little,  35  Me. 
323;  Beashears  v.  Rowe,  46  Mo.  501;  Sea- 
man V.  Hasbrouck,  35  •Barb.  151;  Maxwell 
V.  Haynes,  41  Me.  559;  Rabbermann  v. 
Wiskamp,  54    111.   179;  Berry  v.  Doremus, 

30  N.  J.  L.  399;  Johnson  v.  Knapp,  36 
Iowa,  616;  Mason  v.  Hall.  30  Ala.  599; 
Mitchell  V.  Griffin,  58  Ind.  559;  see,  as  bear- 
ing on  this  subject,  Sweatman  v.  Parker,  49 
Miss.  19;  Harris  v.  Young,  40  Ga.  65;  Meyer 
V.  Hartman,  72  111.  442;  Buchanan  v.  Padel- 
ford,  43  Vt.  64;  Balliet  v.  Scott,  32  Wis. 
;174. 

Subd.  2.  PromlBor  tlie  principal 
debtor. — This  clause  embraces  the  common 
case  of  goods  sold  and  delivered,  or  ser- 
vices rendered,  for  the  benefit  of  one  at  the 
request,  promise,  and  upon  the  credit  of 
another.  And  the  books  and  cases  all  con- 
cur in  stating  the  rule  that  the  credit  of 
the  transaction  must  be  given  wholly  to  the 
promisor,  and  if  any  credit  at  all  be  given 
to  the  third  party,  the  defendant's  promise 
U  required  to  be  in  writing  as  collateral: 
Browne  on  Statute  of  Frauds,  sec.  197; 
Brandt  on  Guaranty  and  Suretyship,  sec. 
62;  Cahill  v.  Bigelow,  18  Pick.  369;  Larson 
V.  Wyman)  14  Wend.  246;  Bushee  v.  Allen, 

31  Vt.  613;  Dixon  v.  Frazee,  1  E.  D.  Smith, 
32. 

To  whom  is  the  credit  givenj|is  always 
the  question  in  these  cases.    XlA^K^t  that 


the  plaintiff  debited  the  goods  to  the  defted- 
ant  and  sent  him  the  bill  is  not  necessarily 
evidence  for  the  plaintiff,  as  this  would  en- 
able him  to  manufacture  evidence  for  him- 
self: Poultney  y.  Ross,  1  Dall.  238;  Cutler 
V.  Hintou,  6  Rand.  500;  Kinloch  v.  Brown, 
1  Rich.  223;  Noyes  v.  Humphreys,  11  Gratt. 
636;  Walker  v.  Richards,  41  X.  H.  388; 
see  Eshleman  v.  Harnish,  76  Pa.  St.  97; 
Hardman  v.  Bradley,  85  HI.  162;  Swift  v. 
Pierce.  13  Allen,  136. 

The  question  of  credit  is  always  for  the 
jury  to  determine  from  all  the  circumstaacos 
of  the  case:  Harris  v.  Frank,  81  Cal.  2S0; 
Dean  v.  Tallman,  105  Mass.  443;  Glenn  t. 
Lehnen,  54  Mo.  45;  Cowdin  v.  Gottgetreo, 
55  N.  Y.  650;  Bloom  v.  McGrath,  53  Miss. 
249;  Eshleman  v.  Harnish,  76  Pa.  St.  97; 
Moshier  v.  Ketohell.  87  111.  18;  Pettit  v, 
Braden,  55  Ind.  201. 

Both  Jointly  bound.— If ,  however,  the 
credit  is  given  to  both  jointly,  as  neither 
can  be  said  to  be  surety  for  the  other  to 
the  creditor,  their  engagement  need  not  be 
in  writing:  Eddy  v.  Davidson,  42  Vt  56; 
Ex  parte  Williams,  4  Yerg.  579;  Hetfield  v. 
Doe,  27  N.  J.  L.  440;  Gibbs  v.  Blanchard, 
15  Mich.  292;  Swift  v.  Pierce.  13  Allen, 
126;  and  see  Otis  v.  Haseltine.  27  Cal.  SO. 

Cases  holding  the  promise  original,  the 
credit  having  been  given  solely  to  the  prom- 
iisor:  Skinner  v.  Conant,  2  Vt.  453;  21  Am. 
Dec.  554;  Th waits  v.  Curl.  6  B.  Mou.  472; 
:^rigg8  V.  Evans,  1  E.  D.  Smith,  192:  Jones 
V.  Cooper,  1  Cowp.  227;  Bates  v.  Starr,  6 
Ala.  697;  Chase  v.  Day,  17  Johns.  114; 
Neberroth  v.  Riegel,  71  Pa.  St.  280;  Me- 
Caffill  V.  Radcliff,  3  Robt.  445;  Jeffersoa 
County  V.  Stagee,  B6  Pa.  St.  202;  Hiltz  v. 
Scully,  1  Cin.  Super.  Ct.  555;  Payne  t. 
Baldwin,  14  Barb.  570;  Smith  v.  Hyde,  19 
Vt.  54;  Sinclair  v.  Richardson,  12  Vt.  33; 
Turton  v.  Burke,  4  Wis.  119;  Haxen  v. 
Bearden,  4  Sneed,  48;  Hetfield  ▼.  Dow,  27 
N.  J.  L.  440. 

Cases  holding  the  promise  collateral: 
Harris  v.  Frank,  81  Cal.  280.  See  citations 
under  first  note  in  this  subdivision;  Keate 
V.  Temple,  1  Bos.  &  P.  158,  where  the  lan»- 
nes8  of  amount  in  controversy  was  made 
use  of  to  sliow  that  the  plaintiff  could  not 
have  trusterl  to  the  defendant  alone,  a  liea- 
tenant  in  the  navy,  for  his  pay;  Tileston  v. 
Aettieton,  t>  I'ick.  509;  Pennel  v.  Pentz,  4 
E.  D.  Smith,  639. 

Subd.  8.  Antecedent  obligation  can- 
celed.— ^This  subdivision,  the  commiasionerB 
say,  "chiefly  rests  upon  the  views  expressed 
in  the  prevailing  opinion  in  Mallory  v.  6il- 
lett,  21  N.  Y.  412,  where  numerous  cases 
upon  the  distinction  between  original  and 
collateral  undertakings  are  reviewed.*'  Thii 
rule  is  now  well  settled  in  this  country.  The 
original  debt  being  discharged,  the  defend- 
ant's promise  cannot  be  collateral  or  con- 
tingent to  it,  and  therefore  raises  an  orig- 
inal and  absolute  liability:  Parker  v. 
Heaton,  55  Ind.  1;  Hedges  v.  Strong,  3  Or. 
18;  Booth  V.  Eighmie,  60  N.  Y.  238;  19  Aau 
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Rep.  171;  Qnintar^  t.  De  Wolf,  34  Barb.  97; 
Wat8on  V.  Jacobs,  29  Vt.  169;  White  v. 
8olomon8ky,  3Q  Md.  585;  Lord  t.  Dayison, 
3  Allen.  131;  Qick  v.  McAfee,  7  Port.  02; 
Allshonse  v.  Rami^ay,  6  Whart.  331;  37  Am. 
Dec.  417;  Draughan  v.  Bunting,  9  I  red.  10; 
ueo  Browne  on  Statute  of  frauds,  sec.  193; 
Brandt  on  Guaranty  and  Suretyship,  sec.  48. 
So  if  the  estate  be  discharged,  the  executor's 
promise  to  pay  the  debt  is  binding  without 
writing:  Harrington  •  v.  Rich,  6  Vt.  6GC; 
Moseley  v.  Taylor,  4  Dana,  542;  Robinson  v. 
L4ine.  14  Smedes  &  M.  161.  A  promise  to 
pay  for  past  services  rendered  to  a  third 
person  at  the  latter's  request  is  within  the 
utatuto:  Flonmoy  v.  Van  Campen,  71  Cal. 
14.  The  promise  of  a  married  woman  to  as- 
f>iime  the  payment  of  an  indebtedness  of  a 
third  person  in  consideration  of  the  convey- 
ance to  her  of  a  tract  of  land  is  an  original 
obligation  and  need  not  be  in  writing: 
Sacramento  Lumber  Co.  v.  Wagner,  67  Cal. 
293. 

A  contract  by  the  defendant  to  pay  for  all 
the  hogs  which  a  third  person  should  buy 
from  the  plaintiffs  is  an  original  obligation: 
Scribner  v.  Schenkel,  128  Cal.  250. 

Pleading. — ^The  benefit  of  this  subdivision 
may  be  taken  under  a  general  denial:  Har- 
ris V.  Frank,  81  Cal.  280. 

The  defendants  were  sureties  on  an  under- 
taking to  stay  execution  on  an  appeal  from 
a  judgment  of  a  justice's  court.  The  appeal 
having  been  dismissed,  they  requested  the 
plaintiff,  a  constable,  to  levy  execution  upon 
and  sell  certain  personal  property  which 
they  represented  belonged  to  the  judgment 
debtor,  and  verbally  promised  to  indemnify 
him  for  any  damage  he  might  sustain  by 
rea.wn  of  the  levy  and  sale,  should  they 
prove  to  be  wrongful.  The  plaintiff,  in  con- 
sideration of  such  promise,' levied  upon  and 
sold  the  property  and  thereby  satisfied  the 
judgment.  Held,  that  the  promise  was 
founded  upon  a  sufficient  consideration,  and 
was  not  within  the  statute  of  frauds:  Lerch 
V.  Gallup,  67  Cal.  595. 

A  question  to  be  determined,  of  course,  is 
whether  the  debtor  has  been  in  fact  dis- 
charged. The  entry  of  such  discharge  upon 
the  books  of  the  plaintiff,  and  his  debiting 
the  new  promisor  with  the  amount,  will  be 
sufficient:  Corbett  v.  Cochran,  3  Hill  (S.  C), 
41;  Langdon  y.  Hughes,  107  Mass.  272;  see 
Harris  v.  Young,  40  Ga.  65.  An  agreement 
to  submit  a  demand  to  arbitration  is  not  a 
sufficient  canceling  of  the  debt:  Harrington 
T.  Rich,  6  Vt.  666. 

Beleaae  from  levy  or  ImpriBonment.— 
This  clause  is  additional  to  the  usual  ex- 
ceptions. The  rule  in  regard  to  the  relin- 
quishments of  liens  has  been  stated  thus: 
"Where  the  plaintiff,  in  consideration  of  the 
promise,  has  relinquished  some  lien,  benefit, 
or  advantage  for  securing  or  recovering  his 
debt,  and  where  by  means  of  such  relin- 
quishment the  same  interest  or  advantage 
has  inured  to  the  benefit  of  the  defendant," 
there  his  promise  is  binding  without  writ- 
ing.   "The  substance  of  the  contract  is  the 
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purchase,  by  the  defendant  of  the  plaintiff, 
of  the  lien,  right,  or  benefit  in  question": 
Per  Shaw,  C.  J.,  in  Curtis  v.  Brown,  5  Cush. 
491.  It  would  seem,  therefore,  that  this 
second  clause  of  the  above  subdivision  con- 
tains an  extension  of  this  rule;  for  the  mere 
release  of  the  debtor's  property  from  a  levy 
or  his  person  from  imprisonment  cannot 
inure  to  the  benefit  of  the  promisor,  in  the 
sense  that  he  might  thereby  be  indemnified 
in  respect  to  any  expenditure  made  in  pay- 
ment of  the  third  person's  obligation.  If 
these  exceptions  which  are  specially  men- 
tioned by  this  clause  of  the  code  can  be 
embodied  under  any  general  rule  of  law, 
they  must  fall  under  that  mentioned  in  the 
last  clause  of  this  subdivision;  they  must  be 
considered  as  special  considerations  suffi- 
ciently beneficial  to  the  promisor  to  remove 
a  promise  founded  upon  them  from  the  ac- 
tion of  the  statute  of  frauds.  But  under 
the  rules  presently  to  be  stated,  it  is  con- 
ceived that  they  would  not  be  considered 
sufficient  considerations.  Cases  illustrating 
this  clause  are  rare,  but  an  English  court 
has  held  that  the  relinquishment  of  a  capias 
ad  satisfaciendum  is  not  a  sufficient  transfer 
of  value  to  create  an  original  obligation  on 
the  part  of  promisor:  Chater  v.  Beckett,  7 
Term  Rep.  201;  but  see  Goodman  v.  Chase, 
1  Bam.  &  Aid.  297. 

The  exception,  making  the  release  of  the 
debtor  from  imprisonment  a  consideration  of 
sufficient  importance  to  render  the  promise 
founded  thereon  original,  may  be  viewed 
in  a  different  light.  The  release  of  the  de- 
fendant by  the  act  or  with  the  consent  of 
the  plaintiff  is  an  absolute  and  irrevocable 
satisfaction  of  the  judgment,  irrespective  of 
any  understanding  or  agreement  to  the  con- 
trary: Freeman  on  Executions,  sec.  464. 
Therefore,  the  antecedent  obligation  being 
canceled,  and  the  defendant's  promise  being 
accepted  in  lieu  thereof,  this  case  will  form 
an  instance  under  the  first  clause  of  this 
subdivision. 

Conaideration  beneficial  to  the  prom- 
iaor. — ^This  clause,  the  code  commissioners 
say,  embraces  not  only  the  cases  .where  an 
absolutely  new  consideration  moves  to  the 
promisor,  but  also  those  in  which  property 
of  the  principal  debtor,  held  by  the  creditor 
by  virtue  of  a  lien,  or  under  legal  process, 
or  otherwise  for  his  demand,  is  surrendered 
to  the  promisor;  and  see  further,  infra. 

Surrender  of  lien.~Mr.  Browne  (Browne 
on  Statute  of  Frauds,  sec.  214e)  says:  "Those 
cases  in  which  the  giving  up  of  such  lien, 
or  security,  or   advantage,  by  the   plaintiff, 
though  not  to  the  defendant  directly  or  in- 
directly has  been  held  sufficient  to  take  the 
defendant's  promise  out  of  the  statute,  are 
opposed  to  the  clear  current  of  the  later  and 
better   considered    cases,  and    must    be  re- 
jected as  not  law."    This  rule  now  obtains 
generally    in    the    United    States,  the  only 
notabl&M^xception    being    South     Carolina: 
Statute    of    Frauds,    sec.    205. 
case  in  New  York    upon  this 
ry  V.  Gillett,    23    Barb.    610; 
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S.  C.y  21  N.  Y.  412.  In  the  affirming  opinion 
in  the  court  of  appeals,  Comstock,  G.  J.,  re- 
views at  length  numerous  English  and  Amer- 
ican cases,  overmles  the  one  New  York  case 
to  the  contrary,  and  decides  that  such  sur- 
render must  be  to  the  defendant,  and  inure 
to  his  benefit.  The  following  cases  sustain 
this  doctrine:  Eichardson  y.  Robins,  124 
Mass.  105;  Smith  v.  Say  ward.  5  GreenL 
501;  Scott  V.  White,  71  111.  2S7;  Krutz  v. 
Stewart,  54  Ind.  178;  Cross  v.  Hiohardson, 
30  Vt.  641;  see  Stewart  v.  Campbell,  58  Me. 
439;  4  Am.  Rep.  296;  Hodgins  v.  Heaney, 
15  Minn.  185;  Young  v.  French,  35  Wis. 
Ill;  Corkins  v.  Collins,  16  Mich.  478;  Ar- 
nold V.  Stedman,  45  Pa.  St.  186;  Teague  ▼. 
Fowler,  56  Ind.  669. 

Pturchase  of  debt.— Where  the  transaction 
amounts  to  a  purchase  of  the  debt  or  lien  by 
the  promisor,  the  promise  is  not  within  the 
statute:  Allen  ▼.  Thompson,  10  N.  H.  32; 
Doolittle  V.  Nay  lor,  2  Bosw.  206;  French  v. 
Thompson,  6  Vt.  54;  Therasson  v.  McSpedon, 
2  ITilt.  1;  Hindman  y.  Langford,  3  Strob. 
207;  Gardiner  r.  Hopkins,  5  Wend.  23;  01m- 
stead  y.  Greenly,  18  Johns.  12;  Mersereau  y. 
Lewis,  25  Wend.  242. 

New  and  beneficial  consideration  from 
promisee  to  promisor:  See,  also,  supra.  It 
is  not  true,  as  a  general  rule,  that  a  promise 
to  pay  the  debt  of  another  is  not  within 
the  statute,  if  it  rests  upon  a  new  considera- 
tion passing  from  the  promisee  to  the 
promisor.  A  new  consideration  for  a  new 
promise  is  necessary  without  the  statute, 
and  if  a  new  consideration  is  all  that  is 
needed  to  give  validity  to  a  promise  to  pay 
the  debt  of  another,  the  statute  is  utterly 
nugatory:  Fullam  y.  Adams,  37  Vt.  891; 
Maule  v.  Bucknell,  50  Pa.  St.  39;  Kelsey  y. 
llibbs,  13  Ohio  St.  340.  The  true  rule  has 
been  stated  thus:  *' Whenever  the  main  pur- 
pose and  object  of  the  promisor  is  not  to 
answer  for  another,  but  to  subserve  some 
pecuniary  or  business  purpose  of  his  own, 
Involving  either  a  benefit  to  himself  or  dam- 
age to  the  other  contracting  party,  his  prom- 
ise is  not  within  the  statute":  Emerson  v. 
Slater.  22  How.  28.  To  which  statement  of 
the  rule  Mr.  Browne  (Browne  on  Statute  of 
Frauds,  sec.  214e)  objects  on  account  of  its 
generality,  and  suggests  this  as  a  substitute: 
*'Tho  distinction  is  between  a  merely  valid 
conaiderntion  for  the  defendant's  promise  of 
guaranty  and  that  transfer  of  value  which 
crontes  an  original  obligation  on  the  part 
of  the  defendant,  the  measure  of  which  is, 
by  the  agreement  of  the  parties,  the  defend- 
ant's payment  of  the  third  party's  debt." 
The  essential  generality  of  all  rules  in  this 
connection  is  evident  when  the  diversity  of 
the  decisions  is  considered.  The  rule  as 
above  stated  will  be  found  supported  in  Clay 
V.  Walton,  9  Cal.  328;  Lemmou  v.  Box,  20 
Tex. 329;  Hrown  v. Barnes,  6  Ala. 694;  Lamp- 
son  V.  Hobart,  28  Vt.  697;  Cross  v.  Richard- 
son. 30  Vt.  641;  Nelson  v.  Boynton,  3  Met. 
80(^:  37  Am.  Dec.  148;  Price  v.  Trusdell,  28 
N.  J.  Eq.  200,  and  cases  cited  above.    See, 


al-HO,  Sacramento  Lumber  Co.  y.  Wagner.  67 
Cal.  293. 

Forbearance  by  creditor  is  not  enough 
to  take  the  defendant's  promise  out  of  the 
statute:  Hilton  v.  Dinsmore^  21  Me.  410; 
Harrington  v.  Rich,  6  Vt  666:  Caston  v. 
Moss,  1  Bail.  14;  Musick  v.  Musick,  7  Mo. 
40r>;  Thomas  v.  Delphy,  33  Md.  373;  Lang 
y.  Henry,  54  N.  H.  57.  But  forbearance  in 
consideration  of  the  assumption  by  the 
debtor  of  the  obligation  of  another  is  suffi- 
cient, and  the  promises  are  mutually  bind- 
ing: Leskie  v.  Conway,  59  Cal.  442. 

Where  the  consideration,  moves  from 
the  debtor,  the  case  much  resembles  those 
cases  which  fall  under  the  first  clause  of 
subdivision  1  above:  Farley  v.  Cleveland,  4 
Cow.  432:  15  Am.  Dec.  387;  Blunt  v.  Boyd. 
3  Barb.  209;  Kingsley  v.  Balcome,  4  Barb. 
131,  where  it  is  stated  that  the  considera- 
tion must  be  such  as  to  make  the  promisor 
the  principal  debtor;  EI  wood  v.  Monk,  5 
Wend.  535;  Barker  v.  Bucklin,  2  Denio,  11; 
Earle  y.  Crane,  6  Duer,  564;  Alger  r. 
Scoville,  1  Gray,  397. 

Snbd.  4.  Pactor  del  credere.— In  ordi- 
nary cases  of  sales  by  factors  without 
guaranty,  the  implied  promise  of  the  factor 
is  merely  that  he  will  sell  to  persons  in  good 
credit  at  the  time;  and  in  order  to  cfaanre 
him,  negligence  must  be  shown.  Bat  when 
he  takes  an  additional  commission,  and  adds 
to  his  obligation  that  he  will  make  no  sales 
unless  to  persons  absolutely  solvent,  he  then 
becomes  liable,  in  legal  effect,  for  the  loss 
which  his  conduct  may  bring  upon  the 
plaintiff  without  the  onus  of  proving  negli- 
gence. "Doubtless  if  they  [the  factors  de- 
fendant] had  for  a  percentage  guaranteed 
the  debt  owing,  or  performance  of  the  con- 
tract by  tha  vendee,  being  totally  uncon- 
nected with  the  sale,  they  would  not  be  lia- 
ble without  a  note  in  writing  signed  by 
them**:  Parke,  B..  in  Couturier  v.  Hastie,  8 
Ex.  56.  See  this  case  commented  on  in 
Sherwood  v.  Stone,  14  N.  Y.  267;  see,  also, 
Wolff  y.  Koppel,  5  HUl,  460;  Swan  v.  Net- 
mith,  7  Pick.  220;  19  Am.  Dec.  282;  Bradley 
y.  Richardson,  23  Vt.  720;  MuUer  v.  Bohlens, 
2  Wash.  378;  Browne  on  Statute  of  Frands, 
sec.  213. 

Subd.  5:  See  note  to  subd.  1,  ante. 

Must  be  owner  of  the  note.— The  fftcts 
of  the  case  were:  The  defendant  owed  the 
plaintiffs  two  hundred  dollars  for  goods  sold, 
and  had  given  them  a  due-bill  for  the 
amount.  The  defendant  proposed  to  the 
plaintiffs  that  they  should  give  him  up  the 
due-bill  upon  his  procuring  one  Robinson  to 
make  a  promissory  note  in  the  plaintiffs* 
favor,  which  note  the  defendant  orally 
agreed  that  he  would  pay  at  maturity,  it 
Robinson  did  not.  The  plaintiffs  consented 
to  the  arrangement,  and  gave  up  the  doe- 
bill  to  the  defendant,  who  handed  them  at 
the  same  time  the  note  of  Robinson,  pay- 
able to  their  order.  On  default  of  Robinson, 
hold,  defendant  not  liable:  Dows  v.  Swett, 
120  Mass.    322.    Mr.    Browne   (Browne  oa 
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Statnte  of  Frauds,  sec.  165a),  reconciles  this 
case  with  the  usual  current  of  decisions 
thus:  "The  distirgui'hing  feature  of  the 
case  is  in  the  fact  that  the  defendant  was 
not  the  owner  or  holder  of  the  note,  and 
consequently  there  was  no  transfer  by  him 
to  the  plaintiffs  of  any  property  of  his  in 


satisfaction  of  his  debt.'*  The  mie  of  the 
text  will  be  found  supported  in  Lossee  v. 
Williams,  6  Lans.  228;  Malone  v.  Keener, 
44  Pa.  St.  107;  Barker  v.  Scudder.  56  Mo. 
272;  Wyman  t.  Goodrich,  26  Wis.  21; 
Mobile  &  G.  R.  Co.  v.  Jones,  57  Ga.  198; 
Bruce  v.  Burr,  67  N.  Y.  237. 


2795.  Acceptance  of  guaranty. 

Sec.  270.").  A  mere  offer  to  guarantee  is  not  binding,  until  notice  of  its  accept- 
ance is  communicated  by  the  guarantee  to  the  guarantor;  but  an  absolute  guar- 
anty is  binding  upon  the  guarantor  without  notice  of  acceptance. 


Necessity  and  sufficiency  of  notice  of 
acceptance  of  a  fruarnnty:  See  Bishop  v. 
Katon,  161  Mass.  49G;  42  Am.  St.  Rep.  ^37, 
and  note^ 

Offer  of  g^iaranty.— Where  the  transac- 
tion is  admitted  to  anionnt  only  to  an  offer 
of  iniarant.T,  it  is  nnivcrsally  held  that  no- 
tice of  acceptances  within  a  reasonable 
time  is  necessary.  The  courts,  however, 
differ  more  or  less  as  to  what  is  a  guaranty 
and  what  is  an  offer  to  guarantee:  Brandt 
on  Guaranty  and  Suretyship,  sec.  157; 
Stafford  v.  Low,  IG  Johns.  67,  where  the 
party  expressed  a  willingness  to  guarantee 
if  required;  Beekman  y.  Hale,  17  Johns.  134. 

Absolute  guaranty:  See  sec.  2806.  post. 
This  rule  is  modeled  after  the  New  York 
rule,  which  Mr.  Wade  (Wade  on  Law  of 
Notice,  .sec.  888),  asserts  has  the  largest  fol- 
lowing among  the  states  of  the  Union, 
though  the  rule  in  Massachusetts  is  proba- 
bly to  the  contrary.  For  the  New  York 
rule,  see  Douglass  y.  Howland,  24  Wend. 
35;  Union  Bank  y.  Coster,   3    N.  Y.    203; 


53  Am.  Dec.  280;  Smith  v.  Dann,  6  Hill,  543; 
Allen  V.  Eishtmere,  20  Johns.  365;  11  Am. 
Dec.  288.  See,  also,  Penny  v.  Crane  Bros. 
Mfg.  Co..  80  111.  244;  Train  v.  Jones,  11  Vt. 
444;  Yancey  v.  Brown,  3  Sneed,  89;  New, 
Haven  Co.  Bank  v.  Mitchell.  15  Conn.  206; 
Davis  S.  M.  Co.  v.  Jones,  61  Mo.  409;  where 
the  case  was  decided  on  the  ground  that 
"where  a  party  directly  binds  himself  to  be 
responsible  for  the  fulfillment  of  another's 
contract  already  made,  no  such  notice  can 
be  necessary**:  Donley  v.  Camp,  22  Ala. 
659;  58  Am.  Dec.  274;  Mitchell  t.  Cleary,. 
42  Md.  874;  Mathews  v.  Chrisman,  12 
Smedes  &  M.  595;  51  Am.  Dec.  124;  Car- 
man V.  Klledge,  40  Iowa,  409;  Cooke  v. 
Orne,  37  111.  186;  Brandt  on  Guaranty  and 
Suretyship,  sees.  164,  165.  See,  also,  note- 
to  sec.  2865,  post.  On  the  interpretation  of 
an  absolute  guaranty,  see  London  etc.  Bank 
V.  Parrott,  125  Cal.  472. 

Knowledge  of  principal  not  necessary: 
See  sec.  2788. 


ARTICLE  III. 


INTERPRETATION' OF  GUARANTY. 

Sec.  2790.  Guaranty  of  incomplete  contract. 

Sec.  2800.  Guaranty  that  an  obligation  is  good  or  collectible. 

Sec.  2801.  Recovery  upon  such  guaranty. 

Sec.  2802.  Guarantor's  liability  upon  such  guaranty. 

2799.  Gnaranty  of  incomplete  contract. 

Sec.  2799.  In  a  guaranty  oX  a  contract,  tbe  terms  of  which  are  not  then  set- 
tled, it  is  implied  that  its  terms  shall  be  such  as  will  not  expose  the  guarantor 
to  greater  risks  than  he  would  incur  under  those  terms  which  are  most  common 
in  similar  contracts  at  the  place  where  the  principal  contract  is  to  be  per- 
formed. 

Sureties  and  guarantors  are  favorites 
of  the  law,  and  are  never  implicated  beyond 
the  strict  terms  of  their  agreement:  Chase  v. 
I^IcDonald,  7  Har.  &  J.  160;  Lang  v.  Pike. 
27  Ohio  St.  498;  Kingsbury  v.  Westfall,  61 
N.  Y.  356;  Miller  v.  Stewart,  9  Wheat.  680, 
per  Story,  J.;  Ludlow  v.  Simond,  2  Caines 
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Cas.    1;  2  Am.  Dec.  291,  per  Kent,  C.  J.; 
but  see  Belloui  v.  Freeborn,  03  N.  Y.  383. 

Although  a  guarantor  is  entitled  to  stand 
upon  the  strict  terms  of  his  contract,  it 
must  be  construed  by  the  same  rules  that 
apply  in  the  construction  of  other  contracts: 
London  etc.  Bank  v.  Parrott^  125  Cal.  472; 
73  Am.  St.  Rep.  64. 


§§  2800,  2801 


Civil  Code. 


[Div.  m,  Part  IV, 


2800.  Guaranty  that  an  obligation  is  good  or  collectible. 

Sec.  2800.  A  guaranty  to  the  effect  that  an  obligation  is  good,  or  is  collect- 
ible, imports  that  the  debtor  is  solvent,  and  that  the  demand  is  collectible  by 
the  usual  legal  proceedings,  if  taken  with  reasonable  diligence. 


Guaranty  of  collection:  See  note,  64 
Am.  St.  Roi>.  303-403. 

Guaranty  of  collectibility.— "Thns,  a 
/juaranty  in  these  words,  indorsed  on  a  note, 
•I  hereby  guarantee  the  collection  of  the 
within  note,'  imports  a  promise  that  the  note 
can  be  collected  of  the  maker  if  the  holder, 
within  a  reasonable  time  and  with  due  dili- 
lErence,  prosecutes  the  same  to  judgment  and 
execution  against  the  maker.  This  obliga- 
tion to  prosecute  within  a  reasonable  time 
and  with  due  diligence  is  a  condition  prece- 
,<3ent  to  the  liability  of  the  maker.  What 
is  a  reasonable  time  depends  on  the  circum- 
stances of  each  case.  Grcnerally,  delay  which 
cannot  have  prejudiced  the  guarantor  will 
not  discharge  him:  Gallagher  v.  White,  81 
Barb.  92:  see,  also,  Curtis  v.  Smallman.  14 
Wend.  231;  Cooke  v.  Nathan,  16  Barb.  342; 
Vanderveer  v.  Wright,  6  Barb.  547:  War- 
field  V.  Watkins,  30  Barb.  395":  Note  in 
proposed  code. 

Due  diligence  consists  in  instituting  suit 
as  soon  as  possible  after  maturity,  and  ob- 
taining judgment  and  execution  thereon  as 
soon  as  practicable:  Voorhies  v.  Atlee,  29 
Iowa,  49.  If  the  creditor  has  special  knowl- 
edge of  how  he  can  collect  the  debt,  he  must 
collect  it,  even  if  more  than  the  regular 
process  of  suit  is  necessary:  Hoffman  v. 
Bechtel,  52  Pa.  St.  190.  A  judgment  ob- 
t;!incd  promptly  and  execution  thereon  is 
prima  facie  evidence  of  due  diligence,  and  in 
such  a  case,  if  other  facts  exist  which  show 
the  absence  of  due  diligence,  the  burden  of 
proving  them  falls  upon  the  guarantor: 
Backus  V.  Shipherd.  11  Wend.  629;  Aldrich 
V.  Chubb,  35  Mich.  350;  Hoffman  v.  Bechtel, 


52  Pa.  St.  190;  and 'see  Nichols  v.  Allen,  22 
Minn.  263;  Foster  v.  Barney,  3  Vt.  60. 

Delay  by  the  creditor  in  bringing  suit 
against  the  original  parties  for  a  period  of 
wx  months:  Craig  v.  Parkis,  -'0  N.Y.  181;  100 
Am.  Dec.  469;  seven  months:  Penniman  v. 
Hudson,  14  Barb.  579;  and  seventeen 
months:  Burt  v.  Horner,  5  Barb.  501— has 
been  held  unreasonable.  See,  also,  Beeker 
T.  Saunders,  6  Ired.  380;  Mains  v.  Haigfat, 
14  Barb.  76;  Wheeler  v.  Lewis,  11  Yt.  265. 
It  was  held  to  be  due  diligence  where  judir- 
ment  had  been  obtained  against  the  princi- 
pal, and  an  execution  against  his  property 
had  been  returned  nulla  bona  two  days  after 
the  suit  against  the  guarantor  was  com- 
menced: Woods  v.  Sherman,  71  Pa.  St.  100; 
and  see  Kinyon  v.  Brock,  72  N.  C.  554.  So 
when?  suit  was  not  brought  against  the 
principal  for  ten  months,  but  he  was  all 
the  time  insolvent,  it  was  held  that  the 
guarantor  was  chargeable.  The  insolvencj 
of  the  principal  in  such  case  has  a  bearing 
upon  the  question  as  to  what  is  reasonable 
time:  Bajshford  v.  Shaw,  4  Ohio  St  2U; 
Gallagher  v.  White,  31  Barb.  92. 

Where  the  defendant  promised  the 
pasrment  of  the  third  party's  note  within  a 
certain  time,  in  consideration  of  the  exten- 
sion of  time  on  the  note  by  the  plaintiff, 
but  stipulated  that  if  he,  the  defendant, 
should  not  pay  the  note  within  the  time 
mentioned  the  extension  of  time  should  be 
discontinued,  held,  in  cafte  of  nonperform- 
ance by  the  defendant,  the  plaintiffs  must 
exhaust  their  remedy  against  the  third 
party  before  proceeding  upon  defendanffi 
guaranty:  Donohue  t.  Gift»  7  Gal.  212. 


2801.  Becovery  upon  such  sn^aranty. 

Sec.  2801.  A  guaranty,  such  as  is  mentioned  in  the  last  section,  is  not  dis- 
charged by  an  omission  to  take  proceedings  upon  the  principal  debt,  or  upon 
any  collateral  security  for  its  payment,  if  no  part  of  the  debt  could  have  been 
collected  thereby. 


See  Cady  v.  Sheldon,  38  Barb.  103,  where 
the  doctrine    of    the    above  section  is  laid 
down  after  a  discussion  of  numerous  deci-' 
sions,  and  of  the  principles  involved  and  con- 
nected with  the  subject. 

To  the  same  effect:  Peck  v.  Frink,  10 
Iowa,  193;  74  Am.  Dec.  384;  Brackett  v. 
Rich,  23  Minn.  485;  23  Am.  Rep.  705;  Stone 
V.  Rockefeller,  29  Ohio  St.  G25;  McDoals  v. 
Yeomans,  8  Watts,  361;  Thomas  v.  Dodge, 
8  Mich.  51;  Sanford  v.  Allen,  1  Cush.  473; 
Dana  v.  Conant,  30  Vt.  246;  Jones  v.  Green- 
law, 6  Cold.  342. 

Due    course    of   law.— Where,    however, 


the  contract  expressly  provided  that  the 
guarantor  should  not  be  liable  until  after 
"due  course  of  law"  had  been  exhausted 
against  the  prior  parties,  the  following  cases 
held  that  there  was  no  room  for  constnic- 
tion,  and  the  exact  diligence  stipulated  for, 
no  matter  how  vain  it  might  be,  nor  how  in- 
solvent the  parties,  must  be  used  to  charire 
the  guarantor:  Dwight  v.  Williams,  4  Mc- 
Lean, 581;  Moakley  y.  ^iggs,  19  Johns.  69; 
10  Am.  Dec.  196;  Eddy  v.  Stantoos,  21 
Wend.  255.  Contra:  Heralson  v.  Mason,  53 
Mo.  211. 
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2802.  Onarantor'B  liability  upon  such  guaranty. 

Sec.  2802.  In  the  cases  mentioned  in  section  twenty-eight  hundred,  the 
removal  of  the  principal  from  the  state,  leaving  no  property  therein  from  which 
the  obligation  might  be  satisfied,  is  equivalent  to  the  insolvency  of  the  principal 
in  its  eflfect  upon  the  rights  and  obligations  of  the  guarantor. 


If  the  prior  parties  have  property 
within  the  state,  although  they  themselyea 
nre  without  the  state,  and  this  is  known  to 
the  creditor,  and  the  property  can  be 
reached  by  attachment,  the  creditor  must, 
in  the  exercise  of  due  diligence,  attach 
such  property:  White  v.  Case,  13  Wend. 
643.    If   the   original   party  resides   out  of 


the  state  at  the  time  of  the  creation  of  the 
obligation,  and  continues  to  reside  there, 
and  has  property  at  the  place  of  his  resi- 
dence, it  is  the  duty  of  the  creditor  to 
prosecute  him  there,  before  having  recourse 
to  the  guarantor:  Burt  v.  Horner,  5  Barb. 
501;  see  NeweU  v.  Fowler,  23  Barb.  628. 


ARTICLE  IV. 


LIABILITY  OF  GUARANTORS. 

Sec.  2806.  Guaranty,  how  construed. 

Sec.  2807.  Liability  upon  guaranty  of  payment  or  performance. 

Sec.  2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

Sec.  2800.  Obligation  of  guarantor  cannot  exceed  that  of  the  principal. 

Sec.  2810.  Guarantor  not  liable  on  an  illegal  contract. 

2806.  Onaranty^  how  construed. 

Sec.  2806.    A  guaranty  is  to  be  deemed  unconditional  unless  its  terms  import 
some  condition  precedent  to  the  liability  of  the  guarantor. 


Where  the  guaranty  ia  conditional, 
happening  of  the  condition  must  be  estab- 
litihed  in  order  to  fix  the  guarantor's  liabil- 
ity: Cereghino  y.  Hammer,  60  Cal.  285. 
Similar  principle  in  regard  to  surety's  liabil- 
ity: Morgan  v.  Menzies,  60  Cal.  341. 

Where  one  person  guarantees  the  payment 
of  the  debt  of  another,  in  consideration  of 
the  agreement  of  the  creditor  to  stay  pro- 
ceedings against  the  debtor,  the  promise  of 
the  creditor  is  a  condition  precedent,  and 
its  performance  must  be  proved  to  entitle 
him  to  a  judgment  against  the  guarantor: 
Smith  V.  Compton,  6  Cal.  24.  A  guarantor 
for  the  payment  of  drafts  drawn  to  cover 


shipments  of  fruit  to  be  made  in  cars  which 
are  specially  designated  in  the  contract  of 
guaranty  is  not  liable  for  the  payment  of 
drafts  which  show  on  their  face  that  they 
were  drawn  to  cover  shipments  made  in 
different  cars:  Graham  v.  Farmers'  etc. 
Bank,  116  Cal.  463. 

Guaranty  of  corporate  debt.— A  guar- 
anty l|y  stockholders  of  the  payment  of  a 
loan  to  the  corporation  secured  by  the  cor- 
porate note  and  mortgage  is  an  absolute 
guaranty,  not  dependent  upon  any  condition 
of  the  foreclosure  of  the  mortgage,  or  the 
exhaustion  of  the  mortgage  security:  Pierce 
V.  Merrill,  128  Cal.  464;  79  Am.  St.  Rep.  55. 


2807.  Liability  upon  guaranty  of  payment  or  performance. 

Sec.  2807.    A  guarantor  of  payment  or  performance  is  liable  to  the  guarantee 
immediately  upon  the  default  of  the  principal,  and  without  demand  or  notice. 

Notice  not  necessary.— From    a    consid- 


eration of  the  reported  cases  bearing  upon 
the  question,  the  current  authority  seems 
to  be  decidedly  in  favor  of  the  doctrine  that 
where  the  contract  of  guaranty  contemplates 
indemnity  to  the  guarantee  in  a  certain 
sum,  or  sum  capable  of  being  ascertained 
with  readiness  by  the  guarantor,  within  a 
certain  time,  and  depending  upon  the  single 
contingency  of  the  principal's  failure  to  per- 
form, no  notice  is  necessary:  Wade  on  No- 
tice, sec.  423.  It  may  be  laid  down  as  a 
general  rule  that  in  case  of  an  absolute 
guaranty  the    guarantee  is  not  entitled  to 
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demand  a  notice  of  nonperformance:  Bay- 
lies on  Sureties  and  Guarantors,  202,  with 
numerous  citations;  Brandt  on  Guaranty 
and  Suretyship,  sec.  170.  That  this  section 
changes  and  extends  the  law  as  it  hereto- 
fore existed,  so  that  now  no  notice  is  re- 
quired where  prior  to  the  code  it  was  neces- 
sary, is  undoubtedly  true,  and  such  seema 
to  have  been  the  opinion  of  the  code  com- 
missioners: See  Coburn  v.  Brooks,  78  Cal. 
413,  and  Chafoin  v.  Rich,  77  Cal.  476. 

Notice  to  ^arantor:  See  11  Am.  Dec. 
703,  note. 

New  York  courts  have  held  that'  where 


§§  2808,  2809 


Civil  Code. 


[Div.ni,PartIV, 


the  guaranty  is  for  the  payment  of  a  note 
or  other  obligation,  the  undertaking  is  not 
conditional,  but  absolute,  that  the  maker 
will  pay  the  'Uote  when  due,  and  that  when 
the  maker  fails  to  pay  the  plaintiff  has  a 
complete  right  of  action  without  notice  or 
demand:  Brown  v.  Curtis,  2  K.  Y.  22o; 
Mann  v.  Eckford,  15  Wend.  502;  Barhydt 
T.  Ellis,  45  N.  Y.  107;  Van  Rensselaer  v. 
Miller,  Hill  &  D.  Supp.  237;  Allen  t.  Right- 
mere,  11  Am.  Dec.  288. 

The  early  California  casea,  confirmed  in 
all  the  subsequent  decisions  up  to  the  time 
of  the  adoption  of  the  codes,  established  the 
rule  that  when  a  party,  a  stranger  to  a 
note,  affixed  his  signature  upon  it  prior  to 
delivery,  with  or  without  words  denoting 
an  intention  to  guarantee    the  instrument. 


he  was  a  guarantor,  but  entitled  to  demand 
and  notice  like  an  indorser:  Riggs  t.  Waldo, 
2  Cal.  485;  56  Am,  Dec.  356;  Pierce  v.  Ken- 
nedy. 5  Cal.  138;  Brady  t.  Reynolds,  13  Cal. 
31;  Geiper  v.  Clark,  13  Cal.  579;  Reeves  v. 
Howe,  16  Cal.  152;  Ford  v.  Hendricks.  34 
Cal.  673;  Jones  v.  Goodwin,  39  Cal.  493;  2 
Am.  Rep.  473.  The  liability  of  such  an  in- 
dorser is  now  determined  by  section  3117. 
post,  q.  v.,  which  entitles  him  to  demand 
and  notice.  There  is,  however,  one  Califor- 
nia case.  Crooks  v.  Tully,  50  Cal.  255,  which, 
relying  upon  the  cases  just  cited,  decides  that 
the  indorser  of  a  promissory  note,  after  ma- 
turit}',  is  a  guarantor  and  entitled  to  notice 
of  nonpayment. 

Insolvency   of  principal:  See  note  to 
next  section. 


2808.  Liability  upon  guaranty  of  a  conditional  obligation. 

Sec.  2808.  Where  one  guarantees  a  conditional  obligation,  his  liability  is 
commensurate  with  that  of  the  principal,  and  he  is  not  entitled  to  notice  of  the 
default  of  the  principal,  unless  he  is  unable,  by  the  exercise  of  reasonable  dili- 
gence, to  acquire  information  of  such  default,  and  the  creditor  has  actual  notice 
thereof. 

Quaranty  of  conditional  obligation.— 
Where  one  party  agrees  to  account  and  pay 
over  such  sum  as  shall  be  found  owing  by 
him,  and  a  third  person  covenants  that  the 
party  thus  agreeing  shall  perform  the  agree- 
ment, an  action  lies  against  the  covenantor 
or  guarantor  without  notice  from  the  cove- 
nantee of  the  nonperformance  of  the  prin- 
cipal: Douglass  V.  Rowland,  24  Wend.  35, 
per  Cowen,  J.  See,  also,  in  illustration  of 
this  section,  Bagley  v.  Cohen,  121  Cal.  604. 

If  the  principal  debtor  be  insolvent 
when  the  debt  becomes  due,  and  afterward 
80  remain,  no  demand  need  be  made  on  him, 
or  notice  of  his  default  given  to  the  guar- 
antor, in  most  cases,  where  it  would  be 
otherwise  necessary,  unless  some  loss  or  dam- 
age can  be  shown  to  have  occurred  to  the 


guarantor  in  consequence,  and  he  will  only 
be  discharged  to  the  extent  of  his  iajory. 
Delay  and  damage  must  both  concur  to  di»- 
charge  the  guarantor:  Woodson  v.  Hoodri 

4  Humph.  303;  Louisville  Affg.  Co.  v.  Welch, 
10  How.  401;  Reynolds  v.  Douglass,  12  Pet 
497;  Skofield  v.  Haley.  38  Am.  Dec.  307; 
Johnson  v.  Wilmarth,  13  Met.  416;  Bank  t. 
Knotts,  10  Rich.  5i3;  March  v.  Putofey,  56 
N.  H.  34;  Farmers'  etc.  Bank  v.  Kercheral, 
2  Mich.  504;  Union  Bank  v.  Coster.  3  }J. 
Y.  203;  53  Am.  Dec.  280;  Wolfe  v.  Brown, 

5  Ohio  St.  304;  Voltz  v.  Harris,  40  111.  155; 
Fuller  V.  Scott,  8  Kan.  25;  Wildes  v.  Sar- 
age,  1  Story,  22;  Second  Nat.  Bank  v.  Gay- 
lord,  34  Iowa,  246;  see  Brandt  on  Guaranty 
and  Suretyship,  sec.  173. 


2809.  Obligation  of  guarantor  cannot  exceed  that  of  principal. 

Sec.  2809.  The  obligation  of  a  guarantor  must  be  neither  larger  in  amount 
nor  in  other  respects  more  burdensome  than  that  of  the  principal;  and  if  in  iU 
terms  it  exceeds  it,  it  is  reducible  in  proportion  to  the  principal  obligation. 


To  the  Bame  effect:  Belloni  v.  Freeborn, 
63  N.  Y.  383;  Gage  v.  Lewis,  68  Bl.  604. 

Liability  of  principal  and  gpiarantor 
coextensive. — Unless  expressly  limited,  the 
liability  of  a  Kuarantor  will  be  considered 
as  coextensive  with  that  of  his  principal,  and 
if  a  guarantor  becomes  bound  in  general 
and  indednite  terms,  he  makes  himself  liable 
for  all  the  engagements  of  his  principal  re- 
sulting from  the  principal's  contract:  Win- 
chell  V.  Doty,  15  Hun,  1;  Story  on  Con- 
tracts, sec.  8t>G;  2  Bouvier's  Institutes,  58; 
see,  also,  Hamilton  v.  Van  Rensselaer  43  N. 
Y.  244;  Mel'ck  v.  Knox,  44  N.  Y.  576.  See 
Glassell  v.  Coleman,  04  Cal.  200,  where  the 
guarantors   of    the    payment    of    purchase 


money  of  land  were  held  not  liable  for  a 
greater  amount  than  their  principal. 

Strict  construction:  See  note,  sec.  2799, 
ante.  If  the  guaranty  is  made  with  one  per- 
son it  cannot  be  extended  to  another.  A 
guarantor  has  a  right  to  prescribe  the  exact 
terms  of  his  agreement,  and  upon  noncom* 
pliance  with  them,  to  insist  upon  his  dis- 
charge: Barns  v.  Barrow,  61  N.  Y.  39:  19 
Am.  Rep.  247;  Penoyer  v.  Watson,  16  Johns. 
100;  nor  can  a  guaranty  of  paypient  to  a 
specified  amount  of  certain  specified  parts 
of  an  entire  contract  be  extended  to  other 
parts  of  the  same  contract,  even  though  the 
amount  specified  is  sufficient  to  complete  the 
entire  contract:  Melcher  v.  Fisk,  6Q  K.  ?• 
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-607;    and    see  Fellows  v.  Prentiss,  45  Am. 
Dec.  484. 

Where  one  guaranteed  against  loss  arising 
from  the  sale  of  mining  stock  within  the 


next  sixty  daj's,  he  was  held  bound  to  pay 
the  amount  of  loss  arising  from  such  sale 
after  the  aRsessments  levied  thereon  had 
been  paid:  Marshall  y.  Levy,  66  Cal.  236. 


2810.  Ouarantor  not  liable  on  an  illegal  contract. 

Sec.  2810.  A  guarantor  is  not  liable  if  the  contract  of  the  principal  is 
unlawful;  but  he  is  liable  notwithstanding  any  mere  personal  disability  of  the 
principal,  though  the  disability  be  such  as  to  make  the  contract  void  against 
the  principal. 


Personal  disabilities  of  principal.— 
Fraud,  illegality,  or  mistake,  which  may  re- 
scind the  contract  of  the  principal,  induces 
the  discharge  of  the  collateral  obligors,  but 
if  the  invalidity  of  the  contract  rests  upon 
reasons  personal  to  the  principal,  in  the  na- 
ture of  a  privilege  or  protection,  the  prin- 
cipal acquires  a  personal  defense  against 
the  contract,  but  the  contract  subsists  and 
the  coUateral  obligors  may  be  charged  there- 
on. The  disability  of  the  principal  may  be 
the  very  reason  why  collateral  security  was 
required:  Smyley  v.  Head,  2  Rich.  590;  45 
Am.  Dec.  750;  Bank  v.  Dillon,  30  Vt.  122; 
KimbaU  v.  Newell,  7  Hill,  116;  Nabb  v. 
KoonU^  17    Md.  283;    Davis  v.  Statts,  43 


Ind.  103;  13  Am.  Rep.  382;  Weed  S.  M.  Co. 
V.  Maxwell,  63  Mo.  486;  Yale  v.  Wheelock, 
109  Mass.  502;  Jones  v.  Crosthwaite^  17 
Iowa,  393. 

Exception.— An  infant  bought  a  tract  of 
land,  and  gave  his  note  with  sureties  for 
the  purchase  money.  On  coming  of  age  he 
disaffirmed  the  contract.  Held,  the  sureties 
were  discharged  thereby.  **Here  the  under- 
taking of  the  sureties  goes  to  the  whole 
consideration.  It  would  be  a  strange  doc- 
trine which  would  give  him  (the  plaintiff) 
back  his  land  and  allow  him  to  recover  from 
the  sureties  the  purchase  money  also":  Baker 
V.  Bennett,  54  Mo.  82;  Patterson  y.  Cave, 
61  Mo.  439. 


AETICLE  V. 


CONTINUING  GUARANTY. 
Sec.  2814.    Continuing  guaranty,  what.        Sec.  2815.    Revocation. 

1S814.  Continuing  guaranty,  what. 

Sec.  2814.  A  guaranty  relating  to  a  future  liability  of  the  principal,  under 
successive  transactions,  which  either  continue  his  liability  or  from  time  to  time 
renew  it  after  it  has  been  satisfied,  is  called  a  continuing  guaranty. 


'  Oontlniiliig^  g^iaranty,  what  is:  See  55 
Am.  Rep.  701-708,  note;  Sherman  v.  Mul- 
loy,  174  Mass.  41;  75  Am.  St.  Rep.  286; 
Taussig  V.  Reid,  145  111.  438;  36  Am.  St. 
Rep.  504;  First  Commercial  Bank  v.  Talbert, 
103  Mich.  625;  50  Am.  St.  Rep.  385. 

Prestunptlon  against  construing  con- 
tract as  a  continuing  guaranty.— If  no 
time  is  fixed,  and  nothing  indicates  a  con- 
tinuance of  the  undertaking,  the  presump- 
tion is  in  favor  of  a  limited  liability  as  to 
time,  whether  the  amount  is  limited  or  not: 
Fellows  V.  Prentiss,  45  Am.  Dec.  484,  and 
note;  Crist  v.  Burlingame,  62  Barb.  351. 
The  tendency  in  this  country  is  against  such 
construction  unless  the  intention  of  the  par- 
ties appears  from  the  surrounding  circum- 
stances so  clearly  as  not  to  admit  of  rea- 
sonable doubt:  Birdsall  v.  Heacock,  32  Ohio 
St.  177;  30  Am.  Rep.  572;  Lent  v.  Paddle- 
ford,  2  Am.  Lead.  Cas.  141;  Congdon  v. 
Read,  7  R.  I.  576;  Gard  v.  Stevens,  12  Mich. 
202;  86  Am.  Dec.  52;  White  v.  Reed,  15 
■Conn.  457;  Whitney  v.  Groot,  24  Wend.  82; 
Aldrich  v.  Higgins,  16  Serg.  &  R.  213; 
Anderson  v.  Blakley,  2  Watts  &  S.  237. 
'The  rule   in   England   is  to   the    contrary: 
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Baylies  on  Sureties  and  Guarantors,  126;  see 
also,  Cremer  v.  Higginson,  1  Mason,  323, 
pet*  StorJ^,  J. 

Parol  evidence  of  surrounding  circum- 
stances is  always  admissible  to  aid  in  de- 
termining whether  the  instrument  is  to  be 
construed  as  a  continuing  guaranty  or  not, 
if  the  language  of  the  agreement  itself  is 
ambiguous:  White's  Bank  of  Buffalo  v. 
Mjles,  73  N.  Y.  335;  29  Am.  Rep.  157; 
where  no  ambiguity  it  is  otherwise:  Boston 

6  S.  Glass  Co.  V.  Moore,  119  Mass.  435. 
Ratification. — Where    a    guaranty     was 

such  that,  standing  alone,  it  would  not  have 
been  held  to  be  continuing,  but  the  parties 
had  for  some  time  acted  upon  it  as  a  con- 
tinuing guaranty,  it  was  held  that  it  should 
be  80  construed:  Per  Redfield,  C.  J.,  in 
Michigan  State  Bank  v.  Pecks,  28  Vt.  200; 
(i5  Am.  Dec.  234;  see  Douglass  v.  Reynolds, 

7  Pet.  113;  and  White's  Bank  of  Buffalo  v. 
Myles,  73  N.  Y.  335;  29  Am.  Rep.  157. 
For  instances  of  continuing  guaranties,  see 
Brandt  on  Guaranty  and  Suretyship,  sees. 
331-137;  Baylies  on  Sureties  and  Guarantors. 
125. 
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2816.  Eeyocation. 

Sec.  2815.  A  continuing  guaranty  may  be  revoked  at  any  time  by  the  guar- 
antor, in  respect  to  future  transactions,  unless  there  is  a  continuing  considera- 
tion as  to  such  transactions  which  he  does  not  renounce. 


Revocation. — Doubtful  expressions  in  a 
subsequent  convsponden.'e  shoul  I  not  be  con- 
strued as  revoking  an  explicit  guaranty: 
Lanusee  v.  Barker,  3  Wheat,  101. 

Dissolution  with  notice  revokes:  City  Nat. 
Bank  v.  Phelps,  IG  Hun,  158;  and  see,  gen- 
erally,  Jeuderine    y.    Ilose,    86   Mich.   54; 


Gelpcke  v.  Quentell,  74  N.  Y.  599.  One  who 
signs  a  continuing  guaranty  for  the  perform- 
ance of  duty  by  an  agent  may  withdraw 
therefrom  at  any  time  by  giving  notice  to 
the  principal:  Singer  Mfg.  Co.  v.  Draaghan, 
121  N.  C.  88;  61  Am.  St.  Rep.  657. 
Seci.  1620,  ante. 


ARTICLE  VI. 


EXONERATION  OF  GUARANTOBS. 

Sec.  2819  What  dealings  with  debtor  exonerate  guarantor. 

Sec.  2820.  Void  promises. 

Sec.  2821.  Rescission  of  alteration. 

Sec.  2822.  Part  performance. 

Sec.  2823.  Delay  of  creditor  does  not  discharge  guarantor. 

Sec  2824.  Guarantor  indemnified   by  the  debtor,  not  exonerated. 

Sec.  2825.  Discharge  of  principal  by  act  of  law  does  not  discharge  gaarantor. 

2819.  What  dealings  with  debtor  exonerate  guarantor. 

Sec.  2819.  A  guarantor  is  exonerated,  except  so  far  as  he  may  be  indemnified 
by  the  principal,  if  by  any  act  of  the  creditor,  without  the  consent  of  the  guar- 
antor, the  original  obligation  of  the  principal  is  altered  in  any  respect,  or  the 
remedies  or  rights  of  the  creditor  against  the  principal  in  respect  thereto,  in  any 
way  impaired  or  suspended. 


See  secp.  2799,  2809,  notes. 

What  matters  ezlBtlng  at  or  prior  to  a 
contract  of  gnnranty  will  release  the  guar- 
antor; See  note,  63  Am.  St.  Rep.  327-338. 

Except  BO  far  as  he  may  be  Indemni- 
fied by  the  principal:  See  sec.  2824,  post; 
:Moore  v.  Paine,  12  Wend.  123. 

Rights  of  creditor  where  security 
given:  See  sec.  2854,  post. 

Forbearancje  will  not  discharge:  Sec. 
2823.  See  infra,  "Giving  Time  to  Principal." 
Beyond  the  bare  neglect  of  the  creditor  to 
enforce  payment,  there  mnst  be  some  act 
of  connivance  on  his  part  in  a  fraud  upon 
the  surety,  or  of  a  negligence  so  gross  as  to 
amount  to  a  fraud:  McKecknie  v.  Ward, 
58  N.  Y.  541;  17  Am.  Rep.  281;  People  v. 
.Tonkins,  17  Cal.  500.  Before  an  omission  of 
duty  on  the  part  of  the  creditor  will  oper- 
ate to  discharge  a  surety,  the  surety  must 
intervene  and  request  the  performance  of 
the  duty:  Clark  v.  Sickler,  64  N.  Y.  231; 
Snmmerhill  v.  Tapp,  52  Ala.  227;  Lumsden 
V.  Ijeonard,  55  Oa.  374;  see  Stewart  v.  Bar- 
row, 55  Ga.  664;  sec.  2845,  post;  but  see 
People  v.  Evans,  29  Cal.  429. 

Guaranty  of  collectibility  is,  of  course,  an 
exception.  The  creditor  here  must  exhaust 
the    legal    remedies    without    request:  Sec. 


2800,  ante;  Northern  Ins.  Co.  v.  Wright,  13 
Hun,  166;  76  N.  Y.  446. 

A  delay  of  a  mortgagee  for  nearly  foar 
years  to  resort  to  a  foreclosure  of  the  mort- 
gage releases  a  guarantor  who  agreed  to 
pay  any  deficiency:  Bouche  t.  Lonttit,  10^ 
Cal.  230.  An  action  to  enforce  such  a  guar- 
anty is  premature  if  brought  prior  to  the 
sale  of  the  mortgaged  premises  in  the  fore- 
closure suit:  Bouche  v.  L-onttit,  104  Cal.  230. 

Neglect  or  refusal  to  sua  after  request 
will  discharge:  Sec.  2845,  post,  and  note. 

Failure  to  discharge  servant  after  his 
default  is  discovered  will  discharge  surety 
on  continuing  guaranty  for  the  honesty  of 
such  employee:  Phillips  v.  Foxall,  L.  R.  7 
Q.  B.  666;  Sanderson  v.  Aston,  L.  R.  8  Ex. 
73. 

But  otherwise  if  the  default  was  occa- 
sioned, not  by  the  fraud  or  dishonesty  of  the 
employee,  but  was  rather  attributable  to  his 
negligence:  Charlotte  *»fc  R.  Co.  v.  Gow. 
59  Ga.  685;  27  Am.  Rep.  403;  see  AUantic 
etc.  Tel.  Co.  v.  Barnes,  64  N.  Y.  385:  21 
Am.  Rep.  621;  Howe  Machine  Co.  v.  Far- 
rington,  16  Hun,  591. 

Noncompliance  with  the  by-laws  of  a 
corporation  by  the  directors  thereof  will  not 
discharge    the  surety  whose    liability  rests 
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upon  the  confidence  he  has  reposed  in  his 
principal  alone,  and  not  including  the  other 
officers  of  the  corporation:  State  t.  Ather- 
ton,  40  Mo.  209;  Morris  Canal  etc.  Co.  v. 
Van  Vorst,  21  N.  J.  L.  100;  Albany  Dutch 
Church  V.  Vedder,  14  Wend.  165;  Amherst 
Bank  v.  Hoot,  2  Met.  522;  Louisiana  State 
Bank  y.  Ledoux,  3  La.  Ann.  674;  Pittsburgh 
etc.  R.  R.  Co.  V.  Shaeffer,  59  Pa.  St.  350, 
per  Sharswood,  J.;  United  States  v.  Kirk- 
pii trick,  9  Wlieat.  721;  Jones  v.  United 
States,  18  Wall.  662;  Board  of  Supervisors 
V.  Otis,  62  X.  y.  8& 

Belease  of  cosurety  or  indorser.— If 
there  are  several  sureties  liable  for  the  same 
debt,  and  the  creditor  releases  one  of  them 
from  liability,  but  does  not  thereby  mate- 
rially alter  the  contract,  it  is  now  the  gen- 
eral rule  in  this  country  that  he  releases 
the  cosureties  only  to  the  extent  that  such 
released  f^urety  would  otherwise  have  been 
liable  to  contribute  to  or  indemnify  his  co- 
sureties: Jemison  t.  Governor,  47  Ala.  390; 
State  V.  Matson,  44  Mo.  305;  Schock  v.  Mil- 
ler, 10  Pa.  St.  401;  Klingensmith  v.  Klingen- 
smith,  31  Pa.  St.  460;  see,  also,  Sacramento 
Co.  ▼.  Bird,  31  Cal.  06;  Thompson  v.  Adams, 
1  Freem.  Ch,  225.  Coutra:  Starry  v.  John- 
son, 32  Ind.  438;  releases  all  sureties:  See 
Stockton  V.  Stockton,  40  Ind.  225;  Toums 
T.  Riddle,  2  Ala.  t$94;  if  the  contract  is 
Taried:  Mitchell  v.  Burton,  2  Head,  613; 
see  Smith  v.  State,  46  Md.  617. 

Order  by  creditor  to  return  execution  lev- 
ied on  property  of  one  surety  unsatisfied 
does  not  discharge  the  rest,  except  as  to 
his  share:  Bodd  v.  Winn,  27  Mo.  501.  Con- 
tra: Martin  v.  Taylor,  8  Bush,  384.  If  the 
creditor  releases  one  surety,  but  expressly 
provides  that  such  release  shall  not  affect 
the  liability  of  the  other  sureties,  held,  other 
sureties  bound  the  same  as  before  the  re- 
lease: Hewitt  V.  Adams,  1  Pat.  &  H.  34. 
Contra:  Jenison  v.  Governor  of  Alabama,  47 
Ala.  300.  In  an  action  upon  joint  and  sev- 
eral official  bond  of  a  county  officer,  an  ob- 
jection by  some  of  the  sureties  that  judg- 
ment had  previously  been  rendered  against 
tho  other  sureties  is  untenable:  Hunter  v. 
Byrant,  98  Cal.  247.  Official  bonds  in  this 
state  are  joint  and  several,  and  the  dis- 
charge of  one  or  more  sureties  under  the 
statute  without  notice  to  the  others,  or  with- 
out any  notice,  does  not  operate  as  a  dis- 
charge of  the  others,  though  the  bond  is 
thereby  reduced  to  a  sum  less  than  that 
required  by  law:  People  v.  Otto,  77  Cal. 
45.  See,  also.  Montgomery  v.  Sayre,  100 
Cal.  182,  38  Am.  St.  Rep.  271,  where  a 
surety  who  had  given  a  note  to  secure  the 
payment  of  a  larger  note  by  another  person 
was  exonerated. 

Belease  of  securities.— It  is  well  settled 
that  if  the  creditor,  against  the  will  of  the 
surety,  releases  the  principal's  property 
which  he  holds  as  security,  he  loses  his 
claim  upon  the  surety  to  the  extent  of  the 
value  of  the  property  surrendered:  Morley 
V.  Dickinson,  12  Cal.  501;  Capital  Sav.  Bank 


V.  Reel,  62  Cal.  419;  releasing  attachment: 
ICirkpatrick  v.  Howk,  80  111.  122;  Hurd  v. 
Spencer,  40  Vt.  581;  Kennedy  v.  Bossier, 
16  La.  Ann.  445;  Springer  v.  Toothaker,  43 
M«.  381;  69  Am.  Dec.  66;  New  Hamp. 
shire  Sav.  Bank  v.  Colcord,  15  N.  H. 
119;  41  Am.  Dec.  685;  Hubbell  v.  Carpen- 
ter, 5  Barb.  520;  CuUum  v.  Emanuel,  1  Ala. 
23:  34  Am.  Dec.  757;  Qopton  v.  Spratt,  52 
Miss.  251;  Dillon  v.  Russell.  5  Neb.  484; 
Moore  v.  Gray,  20  Ohio  St.  525;  Ferguson  v. 
Turner,  7  Mo.  407;  Smith  v.  McLcod,  3  Ired. 
£q.  390. 

Mere  omission  of  bank  to  appropriate 
money  on  deposit  to  payment  of  note  will 
not  discharge  surety:  Voss  v.  German- Amer- 
ican Bank  of  C,  83  111.  509;  25  Am.  Rep. 
415:  National  Bank  of  Newburgh  v.  Smith, 
66  N.  Y.  271;  23  Am.  Rop.  48;  see  "For- 
bearance," supra;  Brandt  on  Guaranty  and 
Suretyship,  c.  17,  18;  Cooper  v.  Wilcox,  32 
Am.  Dec.  698,  note. 

Oiving  time  to  principal  discharges 
surety.— But  to  have  this  effect  there  must 
be  some  binding  agreement  between  the 
creditor  and  principal  debtor  entered  into 
without  the  knowledge  or  consent  of  the 
surety,  founded  upon  a  valuable  considera- 
tion, for  an  extension  of  time  for  a  definite 
period,  whereby  the  creditor  cannot  collect 
/from  the  principal  until  the  expiration  of 
the  period  mentioned:  See  next  section;  Bay- 
lies on  Sureties  and  Guarantors,  241,  242, 
where  numerous  authorities  are  collected; 
see,  also,  Brandt  on  Guaranty  and  Surety- 
ship, sec.  296  et  seq.;  Gross  v.  Parrott,  16 
Cal.  143;  note  to  Okie  v.  Spencer,  30  Am. 
Dec.  257;  Hunt  v.  Bridgham,  13  Am.  Dec. 
458;  Smith  v.  Turner,  16  Am.  Dec.  617; 
Sneed  v.  White,  20  Am.  Dec.  175;  Caston  v. 
Dunlap,  23  Am.  Dec.  194;  Steele  v.  Boyd,  29 
Am.  Dec.  225,  note;  Cope  v.  Smith,  11  Am. 
Dec.  590,  note;  Fellows  v.  Prentiss,  45  Am. 
Dec.  493. 

A  sheriff  by  appealing  from  a  judgment 
rendered  against  him  for  the  conversion  of 
property  wrongfully  taken  under  execution, 
and  by  giving  a  stay  bond  pending  the  ap- 
peal, does  not  grant  such  an  extension  to 
an  execution  creditor  who  has  given  a  bond 
to  indemnify  the  sheriff  from  all  damagei 
sustained  by  him  by  reason  of  his  enforcing 
the  execution  as  to  discharge  the  suretios 
on  the  bond:  Oaks  v.  Scheifferly,  74  Cal. 
47a 

Paj-ment  of  interest  in  advance  by  prin- 
cipal debtor  to  creditor  is  per  se,  by  the 
decided  weight  of  authority,  sufficient  prima 
facie  evidence  of  a  binding  extension  of 
time  to  discharge  the  surety:  Woodburn  v. 
Carter,  50  Ind.  376;  Warner  v.  Campbell, 
26  111.  282;  People's  Bank  v.  Pearsons.  30 
Vt.  711;  New  Hampshire  Sav.  Bank  v.  Ela, 
11  N.  H.  335;  Wakefield  Bank  v.  Truesdale, 
55  Barb.  602;  Union  Bank  v.  McClung,  9 
Humph.  98.  Contra:  See  48  Me.  135;  Hosea 
V.  Rowley,  57  Mo.  357;  Blackstone  Bank  v. 
Hill,  10  Pick.  129;  Hansburger  v.  Kinney. 
13  Gratt.  511. 
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Beserving  remedy  against  surety.— 
Giving  time  to  principal,  but  reeerving,  by 
agreement,  the  remedies  against  the  sure- 
ties, does  not  release  the  sureties,  for  they 
may  proceed  against  the  debtor  at  any  time: 
Salmon  v.  Clagett,  3  Bland,  125;  Hagey  y. 
Hill,  75  Pa.  St.  108;  15  Am.  Rep.  583; 
Rucker  v.  Robinson,  38  Mo.  154;  90  Am. 
Doc.  412;  Morse  v.  Huntington,  40  Vt.  488; 
Sohier  t.  Loring,  6  Cush.  537;  Morgan  v. 
Smith,  70  N.  Y.  537;  Wagman  v.  Hoag,  14 
Barb.  232;  and  see  Calvo  v.  Da  vies.  73  N. 
Y.  211;  29  Am.  Rep.  130;  Hunt  v.  Knox, 
34  Miss.  655;  Wright  v.  Bartlett,  43  N.  H. 
548;  and  see  Barber  v.  Burrows,  51  Gal. 
404. 

If  the  relation  of  suretyship  is  unknown 
to  the  creditor,  he  will  be  unaffected  by  it: 
Agnew  V.  Merritt,  10  Minn.  308;  Kaighn  v. 
Fuller,  14  N.  J.  Eq.  419;  Ellwood  y.  Deifen- 
dorf,  5  Barb.  398;  Nichols  v.  Parsons,  6  N. 
H.  30;  23  Am.  Dec.  706;  Deberry  v.  Adams, 
9  Yerg.  52;  Smith  v.  Shelden,  35  Mich.  42; 
24  Am.  Rep.  529;  Howell  v.  Laurenceville 
Mfg.  Co.,  31  Ga.  663;  Roberts  v.  Bane,  32 
Tex.  385;  and  see  sec.  2832,  post. 

The  mere  taking  of  collateral  security 
which  does  not  impair  the  right  of  action 
on  the  original  obligation  when  such  action 
accrues  does  not  discharge  the  surety:  Gru- 
ger  v.  Burke,  11  Tex.  694;  Brengle  v. 
Bushey,  40  Md.  141;  17  Am.  Rep.  686;  Van 
Etten  V.  Troudden,  67  Barb.  342;  Austin  v. 
Curtis,  31  Vt.  64;  Remsden  v.  Graves,  41 
N.  Y.  471. 

But  if  the  creditor  accepts,  in  payment 
of  the  debt,  a  note  or  bill  which  matures 
after  the  original  obligation,  this  will  be  an 
extension  of  time  and  consequently  dis- 
charges the  surety:  Armstead  v.  Ward,  2 
Pat.  &  H.  504;  Bangs  v.  Mosher,  23  Barb. 
478;  Lee  v.  Sewall,  2  La.  Ann.  940;  Myers 
V.  Welles,  5  Hill,  463;  Appleton  v.  Parker, 
15  Gray,  173;  Weed  S.  M.  Co.  v.  Oberreich, 
38  Wis.  323;  Albany  Fire  Ins.  Co.  v.  Diefen- 
dorf,  43  Barb.  444;  and  see  note,  Okie  v. 
Spencer,  30  Am.  Dec.  257,  258. 

A  written  agreement  extending  time, 
drawn  up  to  be  executed  by  four  parties  to 
a  contract,  two  of  whom  are  sureties,  but 
signed  by  three  only,  is  binding  on  none: 
Barber  v.  Burrows,  51  Cal.  473. 

Discharge  of  surety  by  alteratioii  of 
principal's  contract:  See  sec.  2821.  Change 
must  be  material:  Humphreys  v.  Crane,  5 
Cal.  173;  Brown  v.  Straw,  6  Neb.  536;  29 
Am.  Rep.  369;  Blair  v.  Bank  of  Tennessee,  11 
Hnmph.  84;  Arnold  v.  Jones,  2  R.  I.  345; 
Kingsbury  v.  Westfall,  61  N.  Y.  356. 

Changing  date  of  a  note:  Britton  v.  Dier- 
ker,  46  Mo.  H' -• ;  2  Am.  Rep.  553;  Pelton 
V.  Prescott,  13  Iowa,  567;  Stephens  v.  Gra- 
ham, 7  Serg.  &  R.  505;  10  Am.  Dec.  485; 
Muller  v.  GUleand,  19  Pa.  St.  119;  Bank  of 
United  States  v.  Russell,  3  Yeates,  391; 
Wood  V.  Steele,  9  Wall.  80;  Lisle  v.  Rod- 
gers,  18  B.  Mon.  528;  Brown  v.  Straw,  6 
Neb.  536;  29  Am.  Rep.  3G9;  or  introducing 
words  relative  to  inlcroBt  or  the  terms  on 
which  the  interest  is  to  accrue:  Marsh  v. 


Griffin,42  Iowa,  403;  Fulmer  ▼.  Seitz,  6S  Pa. 
St.  237;  8  Am.  Rep.  172;  Dewey  v.  Reed,  40 
Barb.  16;  Locknane  v.  Emerson,  11  Bush,  G9; 
Kountz  V.Hart,  17  Ind.  329;  Hart  v.  Clouser, 
30  Ind.  210;  Glover  v.  Bobbins,  40  Ala,  219; 
Boatt  V.  Brown,  13  Ohio  St.  364;  or  other- 
wise changing  the  terms  of  the  note  by 
erasure  or  addition:  Goodman  t.  Elastman, 

4  N.  H.  455;  Greenfield  Sav.  Bank  v. 
Stowell,  123  Mass.  197; -25  Am.  Rep.  67; 
Robinson  v.  Reed,  46  Iowa,  219;  Hanson  v. 
Crawley,  41  Ga.  303;  Church  v.  Howard, 
17  Hun,  5;  Wood  worth  v.  Bank  of  America, 
19  Johns.  330— releases  the  surety.  Tear- 
ing off  the  words  ''sureties,"  where  it  did 
not  alter  the  liability  of  the  sureties,  did 
not  discharge  them:  Humphreys  v.  Crane, 

5  Cal.  173;  see,  also,  Sacramento  v.  Kirk, 
7  Cal.  419.  The  guarantor  is  dischargiMl, 
although  the  alteration  may  decrease  the 
liability  of  the  principal:  Driscoll  v.  Win- 
ters, 122  Cal.  65. 

Blanks,  authority  of  principal  to  fill  in, 
may  be  implied  from  attendant  circum- 
stances by  parol:  Speake  y.  United  States, 
9  Cranch,  28;  Smith  y.  Crooker.  5  Man. 
588;  Butler  y.  United  States,  21  Wall.  272; 
Berwick  v.  Huntress,  53  Me.  89;  87  Am. 
Dec.  535;  State  v.  Pepper,  31  Ind.  76;  Me- 
Cormick  y.  Bay  City,  23  Mich.  457;  SUte 
v.  Young,  23  Minn.  551;  Welland  Canal  Co. 
y.  Hathaway,  8  Wend.  480;  24  Am.  Dec. 
51;  Bartlett  v.  Board  of  Education.  69  III 
364;  see  Baylies  on  Sureties  and  Guaran- 
tors, 260-269;  Brandt  on  Guaranty  and 
Suretyship,  c.  15,  p.  445. 

Change  of  duties.— If  the  duties  of  the 
principal  are  changed  by  the  obligee  after 
the  surety  has  become  bound,  surety  gen- 
erally discharged  thereby:  Boston  Hat  Mfg. 
Co.  y.  Messinger.  2  Pick.  223;  MiUer  v. 
Stewart,  9  Wheat.  680;  Miller  v.  Stewart.  4 
Wash.  26;  People  y.  Gardner,  55  Cal.  304; 
but  see  Strawbridge  v.  Baltimore  etc.  R.  Co., 
14  Md.  360;  People  v.  Pennock,  60  N.  T. 
421. 

Change  of  penal  sum  in  an  official  bond, 
after  part  of  the  sureties  have  signed,  dis- 
charges such  sureties:  People  y.  Ejieeland, 
81  Cal.  288;  but  see  People  y.  Eaton,  41 
Cal.  657. 

Tender  by  surety  or  principal  of  the 
amount  of  the  indebtedness  discharges  the 
sureties. 

By  surety:  Hayes  v.  Josephi,  26  Ol.  535; 
Joslyn  y.  Eastman,  46  Vt  258. 

By  principal.— And  for  the  purpose  of 
discharging  the  sureties  it  is  not  necessary 
that  such  tender  be  paid  into  court  or  kept 
good:  Curiae  v.  Packard,  29  Cal.  191. 

Departure  from  contract  by  creditor  in 
dealings  with  principal  discharges  surety; 
thus  where  the  principal  is  to  be  paid  by 
installments,  and  the  obligee  pays^him  faster 
than  the  contract  provides,  the*  surety  i> 
discharged:  Bragg  v.  Shain,  49  CaL  131. 

Discharge  of  principal  generally  re- 
leases surety:  Paddleford  v.  Thacher,  48  ^t 
574;  Bridges  v.  Phillips,  17  Tex.  128:  Dick- 
eson  V.  Bell,   13  La.  Ann.  249;  Lynch  T. 
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Kcynolds,  16  Johns.  41;  Anthony  v.  Capel, 
53  Mias.  350;  Boschert  v.  Brown,  72  Pa.  St. 
372. 

Surety  fnlly  indemnified  is  not  discharf^ed 
ID  such  a  case:  Moore  y.  Paine,  12  Wend. 
123. 

Imprisonment  of  the  principal  on  execu- 
tion for  the  debt  has  been  held  to  be,  so 
long  as  it  continues,  a  satisfaction  of  the 
<lebt,  which  bars  the  creditor  during  that 
time  from  all  other  remedy  therefor:  Kee- 
ning ▼.  Steckel.  58  N.  Y.  475. 

Belease  of  surety:  See  30  Am.  St.  Rep. 
33S.  339,  note;  6  Am.  St.  Rep.  458-460, 
note;  63  Am.  St.  Rep.  327-338,  note.  Re- 
lease of  surety  by  accepting  non-negotiable 
note  of  principal:  See  33  Am.  Rep.  85,  86, 
note.  Release  of  surety  by  indulgence  of 
principal:  Sec  30  Am.  Dec.  257,  258,  note. 

Surety  or  guarantor  discharged  by 
concealment  or  fraud:  Brandt  on  Guar- 
anty and  Suretyship,  sees.  348-369;  Bay- 
lies on  Sureties  and  Guarantors,  293-309. 
If    sureties  sign    with   the  express    under- 


standing with  the  principal  that  certain 
other  persons  shall  sign  as  sureties,  a  deliv- 
ery of  the  bond  to  the  obligee  by  the  prin- 
cipal without  the  signatures  of  such  other 
persons  will  not  discharge  the  sureties  who 
signed:  Tidball  v.  Halley,  48  Cal.  610.  If 
such  agreement  is  with  the  creditor,  surety 
is  not  bound  unless  it  is  complied  with: 
Brandt  on  Guaranty  and  Suretyship,  sec. 
340. 

Breach  of  covenant.— A  guarantor  for 
payment  of  rent  is  exonerated  from  liabil- 
ity on  his  guaranty  if  the  lessor  has.  by 
the  breach  of  a  covenant  in  the  lease, 
caused  damages  to  the  lessee  equal  to  the 
amount  of  the  rent:  McAlester  v.  Landers, 
70  Cal.  79. 

Discharge  of  mortgage  given  as  se- 
curity for  debt  of  another.— Anything 
that  will  discharge  a  surety  personally  lia- 
ble will  exonerate  property  mortgaged  for 
the  debt  of  another:  Parke  &  Lacy  Co.  v. 
White  River  etc.  Co.,  110  Cal.  658. 


2820.  Void  promises. 

Sec.  2820.    A  promise  by  a  creditor,  which  for  any  cause  is  void,  or  voidable 
by  him  at  his  option,  docs  not  alter  the  obligation,  or  suspend  or  impair  the 
remedy,  within  the  meaning  of  the  last  section. 
Giving  time  to  principal:  See  note  to  sec.  2810,  supra. 

'2821.  Bescission  of  alteration. 

Sec.  2821.  The  rescission  of  an  agreement  altering  the  original  obligation  of 
a  debtor,  or  impairing  the  remedy  of  a  creditor,  does  not  restore  the  liability  of 
a  guarantor  who  has  been  exonerated  by  such  agreement. 


Erasing  alteration.— A  material  altera- 
tion destroys  the  surety's  liability  on  the 
mutilated  instrument:  See  note  to  sec. 
2819.  The  identity  of  the  instrument  has 
been  destroyed  and  an  erasure  of  the  alter- 
ation will  not  restore  the  surety's  liability 
on  the  grounds  of  public  policy:  Neif  v. 
Horner,  63  Pa.  St.  327;  8  Am.  Rep.  555; 
Dewey  v.  Keed,  40  Barb.  16;  Fulmer  v. 
Seitz,  68  Pa.  St.  237;  8  Am.  Rep.  172; 
Marsh  v.  Griffin,  42  Iowa,  403;  Locknane 
T.  Emerson,  11  Bush,  69;  Glover  v.  Robins, 
49  Ala.    219;  20  Am.  Rep.  272. 

Bevival  of  liability  after  discharge.— 
If,  with  full  knowledge  of  his  discharge, 
the  surety  makes  a  new  promise  to  pay  the 
Hlebt,  although  not  upon  a  new  considera- 


tion (Fowler  y.  Brooks,  13  N.  H.  240),  his 
liability  will  be  revived:  Marshall  v. 
Tracy.  74  111.  379;  Dusenberry  v.  Hoyt,  53 
N.  Y.  621;  13  Am.  Rep.  543.  The  new 
promise  need  not  be  in  writing,  but  it  must 
be  express,  unconditional,  and  unequivo- 
cal: Randidge  v.  Lyman,  124  Mass.  361; 
Stem  V.  Nussbaum,  3  Daly,  382;  Allen  v. 
Ferguson,  18  Wall.  1;  see  Apperson  v.  Stew- 
art, 27  Ark.  619;  WiUetts  v.  Cotherson,  3 
111.  App.  644.  There  is  no  authorized 
agency  for  such  a  purpose  between  joint 
debtors,  principal  and  surety,  or  insolvent 
debtor  and  his  assignees:  Smith  v.  Ryan, 
66  N.  Y.  352;  23  Am.  Rep.  60;  Picket  v. 
Leonard,  34  N.  Y.  175. 


2822.  Part  performance. 

Sec.  2822.    The  acceptance  by  a  creditor  of  anything  in  partial  satisfaction 

of  an  obligation  reduces  the  obligation  of  a  guarantor  thereof  in  the  same 

measure  as  that  of  the  principal,  but  does  not  otherwise  affect  it. 

Part  performance  of  the  obligation,  ex-  1  Am.  Rep.  31,  where  it  was  held  that  the 

pressly  accepted  by  the  creditor  in  writing,  parol    release    of    the  principal  debtor,  on 

-would  extinguish  the  obligation  of  the  debt-  payment  of  fifty  cents  on  the  dollar,  and 

-or,  and    therefore    that    of  the  surety:  See  the   actual   payment   of   such   sum   by  the 

sees.  1523,  1524,  ante;    and    see  Obemdorff  principal  debtor,  discharged  neither  princi- 

T.  Union  Bank  of  Baltimore,  31  Md.  126,  pal  nor  surety,  there  being  no  consideration 
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for  the  agreement,  and  no  deed  of  compod-      Beal,  which  would  hare  imported  a  consid- 
tion    with    the  creditors,  or  release    under      eration. 

2823.  Delay  of  creditor  does  not  discharge  guarantor. 

Sec.  2823.    Mere  delay  on  the  part  of  a  creditor  to  proceed  against  the  prin- 
cipal, or  to  enforce  any  other  remedy,  does  not  exonerate  a  guarantor. 

Notice  to  creditor  to  sue:  See  post,  mento  t.  Kirk,  7  Cal.  419:  see  note,  icc. 
sec.  2845,  and  note.  To  the  same  effect:  2819,  "Forbearance*';  and  Rec.  2825,  post, 
Humphreys    v.  Crane,  5    Cal.  173;    Sacra-      note,  "Failure  to  Present  Claim.*' 

2824.  Onarantor  indemnifled  by  the  debtor,  not  exonerated. 

Sec.  2824.    A  guarantor,  who  has  been  indemnified  by  the  principal,  is  liable 

to  the  creditor  to  the  extent  of  the  indemnity,  notwithstanding  that  the  creditor, 

without  the  assent  of  the  guarantor,  may  have  modified  the  contract,  or  released 

the  principal. 

Ehrman  v.  Rosenthal,  117  Cal.  491. 
See  sec.   2819,  and   note. 
Indemnified    guarantor.— In    such  case, 
the  surety  himself  occupies  the  position  of 


a  principal:  Moore  v.  Paine,  12  Wend.  1 
Ten  Eyck  v.  Holmes,  3  Sand.  Ch.  428; 
Smith  V.  Steele,  25  Vt.  427;  60  Am.  Dec. 
276;  see,  also,  sec.  2704,  subd.  1,  ante. 


2826.  Discharge  of  principal  by  act  of  law  does  not  discharge  guarantor. 

Sec.  2825.    A  guarantor  is  not  exonerated  by  the  discharge  of  his  principal 
by  operation  of  law,  without  the  intervention  or  omission  of  the  creditor. 


Principal's  discharge  by  operation  of 
law. — A  familiar  illustration  of  this  rule  is 
the  discharge  of  the  principal  under  bank- 
rupt or  insolvent  laws:    Garnett  v.  Roper, 

10  Ala.  842;  Kane  v.  Ingraham,  2  Johns. 
Cas.  403;  Seaman  ▼.  Drake,  1  Caines,  0; 
Claflin  ▼.  Cogan,  48  N.  H.  411;  Moore  v. 
Waller,  1  A.  K.  Marsh.  488;  Phillips  v.  Sol- 
omon, 42  Ga.  192;  BuU  v.  Coe,  77  Cal.  54; 

11  Am.  St.  Kep.  235;  Los  Angeles  y.  Lan- 
kershim,  100  Cal.  525. 

Act  of  Gk>d.— The  death  of  the  principal 
will  not  ordinarily  per  se  discharge  the  sure- 
ties, but  in  recognizances  the  sickness  of 
the  principal,  which  prevents  him  from  ap- 
pearance at  court,  will  excuse  the  bail  from 
a  nonperformance:  People  v.  Tubbs,  37  N. 
Y.  586;  Scully  v.  Kirkpatrick,  79  Pa.  St. 
324;  or  his  death  before  the  term:  Steelman 
V.  Mattix,  38  N.  J.  L.  247;  20  Am.  Rep. 
380;  or  after  forfeiture  of  the  recognizance 
but  before  judgment  thereon:  State  v. 
Cone,  32  Ga.  6G3. 

"Act  of  God,"  in  general,  does  not  excuse 
surety  or  guarantor  from  the  performance 
of  his  contract,  for  he  might  have  provided 
in  the  agreement  for  his  exemption  from 
liability  in  such  a  case:  Bacon  v.  Cobb,  45 
111.  47;  MiU  Foundry  v.  Hovey,  21  Pick.  441; 
Demott  V.  Jones,  2  Wall.  1;  Steele  ▼. 
Buck.  61  111.  343.  So  a  guarantor  or 
surety  of  the  payment  of  rent  will  not  be 


discharged,  in  the  absence  of  express 
exemption,  because  by  the  act  of  God 
the  premises  have  been  destroyed  or  be- 
come useless  to  his  principal:  ELingsbury  ▼. 
Westfall,  fil  N.  Y.  356;  see,  also,  Steele  t. 
Buck,  61  111.  343;  14  Am.  Rep.  60  (veasel 
destroyed  by  act  of  God).  If  performance 
of  condition  in  the  bond  becomes  impossi- 
ble the  obligation  is  discharged:  Scully  t. 
Kirkpatrick,  79  Pa.  St  324;  21  Am.  R^ 
62;  see  Baylies  on  Sureties  and  Guarantors, 
287. 

Failure  to  present  daim  against  es- 
tate.—If  the  creditor  fails  to  present  bis 
claim  against  the  estate  of  the  deceased 
principal  until  all  remedy  against  the  es- 
tate is  lost  by  reason  of  such  delay,  never- 
theless the  surety  is  not  discharged  by  this 
merely  passive  dereliction.  The  discharge 
of  the  estate  is  an  act  of  law:  Hathaway 
V.  Davis.  33  Cal.  161;  Minter  v.  Brancli 
Bank  of  Mobile,  23  Ala.  762;  58  Am.  Dec 
315:  Fetrow  v.  Wiseman,  40  Ind.  14S:  Rv 
V.  Brenner,  12  Kan.  105;  Vredenburgh  t. 
Snyder,  6  Iowa,  39;  Moore  v.  Gray,  26  Ohio 
St.  525;  ViUars  v.  Palmer,  67  HI.  2W; 
Ashby  V.  Johnston,  23  Ark.  163;  79  Am. 
Dec.  102.  Contra:  Dorsey  v.  Wayman.  ^ 
Gill,  59;  see,  also,  to  same  effect,  in  in- 
solvency, Richards  v.  Commonwealth.  40 
Pa.  St.  146;  Dye  v.  Dye,  21  Ohio  St.  8J;  8 
Am.  Rep.  40. 
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CHAPTER  11. 

SUBETYSHIP. 

Article  I.    Who  are  Sureties ^831 

II.     Liability  of  Sureties  2836 

III.  Eights  of  Sureties 2844 

IV.  Bights  of  Creditors 2854 

V.    Letter  of  Credit 2858 

ARTICLE  I. 


WHO    ABE    SUBBTIES. 

Sec.  2831.    Surety,  what. 

Sec.  2832.    Apparent  priudpal  may  show  that  he  is  surety. 

2831.  Surety,  what. 

Sec.  2831.  A  surety  is  one  who  at  the  request  of  another,  and  for  the  pur- 
pose of  securing  to  him  a  benefit,  becomes  responsible  for  the  performance  by 
the  latter  of  some  act  in  favor  of  a  third  person,  or  hypothecates  property  as 
security  fherefor. 


Distinctions  between  guarantors  and 
sureties.-— Where  the  decisions  have  at- 
tempted to  draw  the  distinctions  between 
sui-eties  and  guarantors,  they  have  laid 
great  stress  upon  the  duty  of  the  surety  to 
know  every  default  of  the  principal  without 
notice,  and,  on  the  other  hand,  the  right  of 
the  guarantor  to  notice  of  nonperformance. 
It  will  be  observed  that  this  distinction  is 
virtually  abolished  in  this  state  by  sections 
2807  and  2808.  ante.  In  other  cases  it  is 
urged  that  due  diligence  must  be  shown  by 
tlic  creditor  in  order  to  charge  the  guaran- 
tor, whereas  in  the  case  of  a  surety  this  is 
not  necessary:  Reigart  v.  White,  52  Pa.  St. 
440;  Woods  v.  Sherman,  71  Pa.  St.  104; 
Gaff  V.  Sims,  45  Ind.  262;  but  this  distinc- 
tion, whatever  may  be  the  current  of  deci- 
sions, is  certainly  not  the  rule  in  this  state: 
See  sees.  2823,  2807,  ante.  The  guaranty  of 
collectibility  will,  of  course,  be  remembered 
as  sni  generis,  and  au  exception  to  the 
^  aboT^:  See  sec.  2800.  "^ 

While  statutory  changes  have  likened  to 
a  great  degree  the  rights  and  liabilities  of 
sureties  and  guarantors,  yet  in  some  re- 
spects the  position  of  surety  is  better  than 
that  of  guarantor.  They  are,  however,  very 
similar,  so  far  as  their  legal  status  is  con- 
cerned. The  following,  perhaps,  indicates 
the  distinctions  between  them: 

1.  A  surety  is  bound  with  his  principal, 
as  an  original  promisor,  on  the  same  con- 
tract. The  contract  of  a  guarantor  is  his 
own  separate  contract.  Therefore,  a  surety 
may  be  sued  jointly  with  his  principal, 
whereas  a  guarantor  cannot:  McMillan  v. 
Bull's  Head  Bank,  82  Ind.  11;  2  Am.  Rep. 
32(5;   Central   Sav.   Bank   v.   Shine,  48  Mo. 
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456;  8  Am.  Rep.  115;  Read  v.  Cutts,  22  Am. 
Dec.  186;  see,  also,  Code  Civ.  Proc.,  sec.  383, 
and  note. 

2.  A  surety  is  usually  bound  with  his 
principal  by  the  same  instrument,  executed 
at  the  same  time  and  on  the  same  consider- 
ation. The  contract  of  a  guarantor  is  usu- 
ally entered  into  before  or  after  that  of  the 
principal,  and  founded  upop  a  separate  con- 
sideration from  that  of  the  principal  con- 
tract.   But  see  sec.  2792,  ante. 

3.  The  contract  of  guaranty  is  essentially 
mercantile.  Suretyship  has  a  much  wider 
scope. 

4.  A  surety  enters  into  a  contract  primari- 
ly for  the  benefit  of  the  debtor:  See  text. 
With  a  guarantor  the  benefit  of  the  debtor 
is  not  generally  a  material  part  of  the  in- 
ducement to  contract. 

The  last  three  distinctions  go  only  to  the 
nature  of  the  contract,  and  have  no  direct 
concern  with  the  liability  of  the  parties. 
With  respect  to  distinctive  liability,  the 
first  is  the  only  real  distinction  mentioned. 

Two  other  distinctions  might  be  drawn 
from  the  language  of  subsequent  sections  of 
the  coile.     ' 

5.  In  section  2840  the  surety  is  exon- 
erated, not  only  in  a  like  manner  as  a  guar- 
antor, bnt  also  "to  the  extent  to  which  he 
is  prejudiced  by  any  act  of  the  creditor," 
etc.:  Subd.  2. 

6.  By  the  same  section  (sec.  2840,  subd. 
3),  which  should  be  read  in  conjunction  with 
section  2845,  the  surety  obtains  an  addition- 
al safeguard  which  is  not  extended  by  the 
language  of  the  section  to  guarantors. 

Thus  guarantors,  under  our  code,  appear 
to  be  in  a  worse  position  than  sureties,  hav- 
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ing  fewer  opportunities  for  cxoneratidn 
from  liability,  aud  their  liabilities  in  other 
respects  being  practically  the  same.  And 
this  with  reason,  for  though  guarantors  but 
seldom  enter  into  their  contracts  except  up- 
on some  new  and  separate  consideration 
(see,  however,  sec.  2792^  ante),  sureties,  on 
the  other  hand,  receive  in  general  no  other 
consideration  liian  that  embraced  by  the 
principal  contract,  their  obligations  being 
entered  into  contemporaneously  with  the 
piinciQal  contract  and  for  tbe  purpose  of 
securing  the  principal  a  benefit. 

One  who  is  a  mere  surety  has  the  right 
to  demand  that  the  creditor  shall  first  apply 
the  property  of  the  principal  debtor  to  the 
disohai-ge  of  the  debt:  Sees.  284^,  2850,  post; 
but  the  creditor  has  the  right  to  sue  the 
guarantor,  upon  default  of  the  principal 
debtor,  without  proceeding  first  to  realize 
upon  other  securities,  or  to  foreclose  a 
mortgage  given  by  such  debtor:  London  etc. 
Bank  v.  Smith,  101  Cal.  415;  Adams  v.  Wal- 
lace, 119  Cal.  67,  70. 

The  drawer  of  an  accepted  bill  and  the 
iudorsers  of  a  bill  or  note  occupy  in  respect 
to  the  holder  a  relation  much  resembling  that 
of  surety  and  creditor,  but  differing  in  the 
essential     characteristic     of     contribution, 


which  does  not  exist  among  iudorsers.  Fai^ 
thermore,  an  iudorser  is  not  liable,  like 
a  surety,  primarily  upon  the  contract  of  his 
principal,  but  upon  a  separate  and  inde- 
peud«nt  contract,  conditioned  upon  a  doe 
demand  upon  the  principal  (the  acceptor  or 
maker),  and  the  requisite  notice  of  dishonor 
to  himself.  In  New  York  it  is  held  that  an 
indorser  cannot,  like  a  surety,  call  upon  the 
creditor  to  prosecute  the  principal:  TrimUe 
V.  Thome.  16  Johns.  152;  8  Am,  Dec  302; 
see  Daniel  on  Negotiable  Instruments,  kc. 
1:^03.  See,  also,  Adams  t.  Wallace,  119 
Cal.  67. 

On  this  subject  generally,  see  cases  cited 
under  1,  supra;  Brandt  on  Guaranty  and 
Suretyship,  sec.  1;  Baylies  on  Saretiea  and 
Guarantors,  sec.  1;  (Courtis  v.  Dennis,  7  Meu 
48;  Oxford  Bank  v.  Haynes,  8  Pick.  427;  ID 
Am.  Dec.  334. 

Infant's  contract  of  snxetyBhip:  See  IS 
Am.  St.  Rep.  614,  615,  note. 

Agency,  relation  of  between  principal 
and  surety:  See  65  Am.  St.  Rep.  G91.  note. 

Hypothecates  property:  See  Yartie  t. 
Underwood,  18  Barb.  561,  same  effect. 

Importance  of  request:  See  in  note  to 
sec.  2847. 


2832.  Apparent  principal  may  show  that  he  is  surety. 

Sec.  2832.  One  who  appears  to  be  a  principal,  whether  by  the  terms  of  a 
written  instrument  or  otherwise,  may  show  that  he  is  in  fact  a  surety,  except  as 
against  persons  who  have  acted  on  the  faith  of  his  apparent  character  of  prin- 
cipal. 

Apparent  principal,  when  may  show 
himself  to  be  a  surety:  See  17  Am.  Dec.  416- 
419,  note. 

Knowledge  by  creditor  necessary.— It 
is  generally  held,  in  the  decisions  which 
follow  this  doctrine,  that  knowledge  by  the 
creditor  of  the  fact  of  suretyship  is  neces- 
sary in  order  to  admit  parol  evidence  as  to 
the  suretyship,  and  to  entitle  the  surety  to 
his  rights  and  immunities  as  such:  Orris  v. 
Newell,  17  Conn.  97;  Wilson  v.  Foot,  11  Met, 
285;  Murray  t.  Graham,  20  Iowa,  520;  see 
note  to  Grafton  Bank  v.  Kent,  17  Am.  Dec. 
416;  and  this  knowledge  by  the  creditor 
must  be  alleged  and  proved:  Farmers'  Nat. 
Bank  v.  Stover,  GO  Cal.  387,  392. 

It  is  not  necessary  that  the  creditor  should 
have  knowledge  of  the  true  character  of  the 
surety  at  the  time  the  obligation  was  exe- 
cuted. It  will  be  sufficient  if  he  have  such 
knowledge  when  he  committed  the  act 
which  the  surety  complains  of  as  working 
his  release:  Bank  of  Missouri  v.  Matson,  26 
Mo.  243;  72  Am.  Dec.  208;  Lauman  v. 
Nichols,  15  Iowa,  161;  Wheat  v.  Kendall, 
6  N.  H.  504;  Smith  v.  Sheldon,  35  Mich.  42. 

It  has  been  urged  that  this  is  in  effect  a 
violation  of  the  common-law  rule,  and  an 
admission  of  parol  evidence  to  vary  the 
terms  of  a  written  contract.  To  which  it 
is  answered  that  such  evidence  does  not 
concern  the  terms  of  the  contract,  but  goes 
to  establish  something  outside  of,  beyond, 
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and  collateral  to  such  terms:  Rose  v.  Will- 
iams, 5  Kan.  483;  Carpenter  v.  King,  9 
Met.  611;  43  Am.  Dec.  405;  Harris  v.  Brooks, 
21  Pick.  195;  32  Am.  Dec.  254;  Ward  t. 
Stout,  32  III.  399;  Bank  v.  Mumfoid.  6  6a. 
44;  see  note  to  Grafton  Bank  y.  Keot,  17 
Am.  Dec.  416. 

Bole  before  tlie  code.— The  majority  of 
the  American  decisions  follow  the  rale  of 
the  above  section:  Brandt  on  Guaranty  asd 
Suretyship,  sec.  17;  but  the  California  cases 
prior  to  the  code  estaUished  the  law  in  this 
state  that  one  who  signed  a  promissorx 
note  as  maker,  under  whatever  circum- 
stances, would  not  be  allowed  to  vary  his 
apparent  obligation  by  parol:  Aud  v.  Mft- 
gruder,  10  Cal.  282;  Humphreys  v.  Yale. 
5  CaL  173;  Hartman  v.  Burlingame,  9  CaL 
557;  Kritzer  v.  Mills,  9  Gal.  21;  Dane  t. 
Corduan,  24  Cal.  164;  ^iriver  v.  Lovejoy, 
32  Cal.  574;  Damon  v.  Pardow,  34  Cal.  27S. 

Section  construed.— Per  McKinstry,  J., 
in  Harlan  v.  Ely,  55  Cal.  340:  •'This  section 
of  the  Civil  Code  relates  to  the  class  of 
cases  in  which  the  apparent  differs  from 
the  real  character  of  a  contracting  party. 
But  one  may  be  a  surety  merely  as  betwwn 
himself  and  his  copromisor,  and  yet,  as  to 
the  creditor,  both  his  apparent  and  actual 

character    be    that    of    a    principal 

Plaintiffs  refused  to  loan  the  money  to 
Scroggins  alone,  but  agreed  to  lead  it,  and 
did  lend  it,  to  Scroggins  and  defeudaut  op- 


Title  XIII,  Chap.  II.] 


SUEBTTSHIP. 


§2836 


on  their  joint  and  several  obligation.  That 
they  knew  the  former  alone  was  to  ^r^t  the 
use  of  the  money  cannot  change  the  result. 
It  was  lent  to  both.  The  character  which 
it  was  agreed  should  be  performed  by  de- 
fendant in  the  transaction  with  plaintiffs 
was  that  of  principal.  If  plaintiffs  had  ad- 
Tauced  their  money  without  notice  of  the 
suretyship,  they  could  have  held  defendant 
as  maker.  If  they  had  agreed  to  take  him 
as  surety,  they  could  only  have  held  him 
as  such,  although  he  appeared  as  principal 
upon  the  written  instrument.    The  present 


is  a  case  beyond  the  statute":  See,  also, 
Leeke  v.  Hancock,  76  Cal.  127;  Eppinger  t. 
Kendrick,  114  Cal.  020,  627. 

Signing  as  principal. — Que  who  signs  a 
promissory  note  as  a  principal  is  liable  as 
such  to  payee  notwithstanding  the  latter 
knew  as  between  the  one  signing  and  the 
principal  debtor  that  the  former  was  a 
surety:  California  Nat.  Bank  v.  Ginty,  108 
Cal.  148.  See.  as  to  right  of  one  who  is 
surety  to  prove  same  by  parol  evidence, 
Pimental  v.  Marques,  109  Cal.  406. 


ARTICLE  II. 


LIABILITY    OP   SURETIES. 

• 

Sec.  2836.  Limit  of  surety's  obligation. 

Sec.  2837.  Rules  of  interpretation. 

Sec  2838.  Judgment  against  surety  does   not  alter  the  relation. 

Sec.  2839.  Surety  exonerated  by  performauce  or  offer  of  performance. 

Sec.  2840.  Surety  discharged  by  certain  acta  of  the  creditor. 

2836.  Limit  of  surety's  obligation. 

Sec.  2836.  A  surety  cannot  be  held  beyond  the  express  terms  of  his  con- 
tract, and  if  such  contract  prescribes  a  penalty  for  its  breach,  he  cannot  in  any 
case  be  liable  for  more  than  the  penalty. 


Different  sets  of  sureties,  liability  as 
between:  See  70  Am.  St.  Rep.  443-454,  note. 

Express  terms  of  his  contract.— To  the 
same  effect:  People  t.  Buster,  11  Cal.  215; 
People  V.  Breyfogle,  17  Cal.  504;  Schloss  v. 
White,  16  Cal.  65:  see  Lightner  v.  Men- 
zell,  35  Cal.  452;  Victor  Sewing  Machine 
Co.  V.  Schefler,  61  Cal.  530,  where  more 
property  was  placed  in  the  control  of  .the 
principal  than  was  permitted  by  the  con- 
tract. See  Elder  v.  Kutner,  97  Cal.  490, 
where  the  sureties  on  an  undertaking  in  at- 
tachment were  given  the  benefit  of  this  sec- 
tion; Carter  v.  Mulrein,  82  Cal.  167,  where 
sureties  on  injunction  were  not  bound  be- 
yond the  express  terms  of  their  contract. 
Id  Heidt  v.  Minor,  89  Cal.  115.  it  was  held 
that  the  liability  of  sureties  upon  an  of- 
ficial bond  depends  upon  the  terms  and  con- 
ditions of  the  bond;  and  the  obligation  be- 
ing strictiseimi  juris,  nothing  will  be  taken 
by  construction  against  the  obligors;  Mc- 
Closkey  v.  Cromwell,  11  N.  Y.  598;  Bethune 
T.  Dozier,  10  Ga.  240.  See,  also,  the  case 
of  Humboldt  Sav.  etc.  Soc.  y.  Weunerhold, 
81  Cal.  528. 

Becovery  cannot  exceed  amount  of 
penalty:  See  87  Am.  Dec.  745-755,  note. 

Amount  of  sureties'  liability:  See  70 
Am.  St.  Rep.  451,  452,  note. 

The  liability  of  a  surety  on  an  attachment 
bond  is  on  his  contract.  He  is  not  liable 
as  a  trespasser  for  a  seizure  of  property  at- 
tached by  the  sheriff,  even  if  the  bond  was 
void:  McDonald  v.  Fett,  49  Cal.  354.  "An 
indictment  against  H.  for  receiving  stolen 


goods."  Such  finding  is  not  sufficient  to 
charge  sureties  on  a  recognizance  for  the 
appearance  of  one  H.,  charged  with  the 
crime  of  receiving  two  mules  alleged  to  have 
been  stolen:  People  v.  Hunter,  10  Cal.  502. 

Kot  liable  for  more  than  prescribed 
penalty. — ^The  principle  which  limits  the 
liability  of  the  surety  by  the  penalty  of  his 
bond  inheres  intrinsically  in  the  character 
of  his  engagement.  He  does  not  undertake 
to  perform  the  acts  or  duties  stipulated  by 
his  principal,  and  would  not  be  permitted 
to  control  their  performance,  and  could  not, 
where  his  principal  was  a  public  officer: 
Leggett  V.  Humphreys,  21  How.  66. 

May  be  charged  with  the  legal  rate  of 
interest  in  addition  to  penalty,  in  case  of 
his  own  default. — When  the  time  has  come 
for  the  surety  to  discharge  his  liability  and 
he  neglects  and  refuses  to  do  so,  it  is  equally 
reasonable  and  altogether  just  that  he 
should  compensate  the  creditor  for  the  de- 
lay which  he  has  interposed.  **The  question, 
in  short,  is  not  what  is  the  measure  of  a 
surety's  liability  under  a  penal  bond,  but 
what  does  the  law  exact  of  him  for  an  un- 
just delay  in  payment,  after  his  liability  is 
ascertained  and  the  debt  is  actually  due 
from  him":  Brainard  v.  Jones,  18  N.  Y.  35, 
per  Comstock,  J.;  Lewis  v.  Dwight,  10 
Conn.  95;  State  v.  Wayman,  2  Gill  &  J. 
254;  Harris  v.  Clap,  1  Mass.  308;  2  Am. 
Dec.  27;  Judge  of  Probate  v.  Heydock,  8 
N.  H.  491;  Mayor  etc.  v.  Redmond,  28  La. 
Ann.  274.  Contra:  State  v.  Blakemore,  7 
Heisk.  638. 
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Sureties  of  a  sheriflf  are  iiot  liable  for  the 
penalty  imposed  upon  sheriflFs  by  the  Politi- 
cal Code,  section  4179,  for  a  neglect  to  levy 
upon  property.  They  are  liable  only  for  ac- 
tual damages  sustained:  Glascock  v.  Ash- 
man, 52  Cal.  493. 

All  undertakiug  on  appeal,  conditioned  for 
the  payment  of  what  the  judgment  creditor 


has  no  legal  right  to  receive,  is  not,  as  to 
such  condition,  binding  upon  the  sureties: 
Whitney  v.  Allen,  21  Cal.  233. 

Failure  of  principal  or  cosurety  to 
sign  does  not  release  the  sureties  who  hare 
signed:  Kurtz  v.  Forquer,  94  CaL  91;  People 
V.  Stacy,  74  Cal.  374. 


2837.  Bnles  of  interpretation. 

Sec.  2837.     In  interpreting  the  terms  of  a  contract  of  snretj^hip,  the  same 
rules  are  to  be  observed  as  in  the  case  of  other  contracts. 


Construction  of  the  contract.— Sureties 
are  not  bound  beyond  the  strict  terms  of 
their  engagement;  their  liability  cannot  be 
extended  by  implication:  Salem  v.  McClin- 
tock,  Ifj  Ind.  App.  05G;  59  Am.  St.  Rep. 
330;  Schreffler  v.  Nadelhoffer,  133  III.  536; 
23  Am.  St.  Rep.  62G.  A  contract  of  surety- 
ship, nevertheless,  is  nothing  more  than  a 
coutract,  and  in  construing  it  the  actual  in- 
tention of  the  parties  must  prevail:  Fink 
V.  Farmers'  Bank,  178  Pa.  St.  154;  56  Am. 
St.  Rep.  746. 

Bational  interpretation.— "There  Is  no 
rule  exclusively  applicable  to  instruments  of 
suretyship  and  requiring  them  to  be  in 
all  cases  interpreted  with  stringency  and 
critical  acumen  in  favor  of  the  surety  and 
against  the  creditor,  and  all  ambiguities  to 
be  resolved  to  the  advantage  of  the  prom- 
isor, and  every  liability  excluded  from  oper- 
ation that  can,  by  a  strained  and  refined 
construction,  be  deemed  outside  of  the 
agreement.  In  guaranties,  letters  of  credit, 
and  other  obligations  of  sureties,  the  terms 
used  and  the  language  employed  are  to  have 
a  reasonable  interpretation,  according  to  the 
intent  of  the  parties,  as  disclosed  by  the  in- 
strument, read  in  the  light  of  surrounding 
circumstances  and  the  purposes  for  which 
it  was  made.  If  the  surety  has  left  any- 
thing ambiguous  in  his  expressions,  the  am- 
biguity should  be  taken  most  strongly 
against  him.  This  certainly  should  be  the 
rule  to  the  extent  that  the  creditor  has  in 
good  faith  acted  upon  and  given  credit  to 
the  supposed  intent  of  the  surety.  He  is 
not  liable  on  a  a  implied  engagement,  and 


his  obligation  cannot  be  extended  by  con- 
struction or  implication  beyond  the  precise 
terms  of  the  instrument  by  which  he  has 
become  surety.  But  in  such  instruments 
the  meaning  of  the  written  language  is  to 
be  ascertained  in  the  same  manner  and  by 
the  same  rules  as  in  other  instruments,  and 
when  the  meaning  is  ascertainedt  effect  is 
to  be  given  to  it":  Belloni  v.  Freeborn,  63 
N.  Y.  383. 

No  strained  construction  is  to  be  given  to 
the  obligations  of  sureties,  and  it  is  not  pe> 
missible  to  go  beyond  the  fair  import  of  the 
terms  they  employ  in  order  to  fasten  upou 
them  a  liability.  But  in  respect  to  their 
contracts  the  rule  of  construction  obtains 
which  accords  a  rational  interpretation  to 
the  language  of  their  agreements  so  as  to 
reach  the  meaning  which  the  terms  used  de- 
note: People  ▼.  Breyfogle,  17  Cal.  506.  For 
the  later  New  York  cases  discussing  this 
subject,  see  Griffiths  v.  Hardeubergh,  41  N. 
Y.  464;  Hamilton  v.  Van  Rensselaer,  43  X. 
Y.  244;  Melick  v.  Knox,  44  N.  Y.  677;  Mat- 
ter of  New  York  Cent.  R.  Co.,  49  N.  Y.  414; 
Western  New  York  Life  Ins.  Co.  v.  Clinton, 
66  N.  Y.  326,  See,  also,  Heidt  v.  Minor,  89 
Cal.  115. 

Matter  of  law  for  the  court,  the  coustroc- 
tion  of  a  guaranty  is:  Bell  v.  Bruen,  1  How. 
169;  Lawrence  v.  McCalmont,  2  How.  426^ 

Lex  loci. — ^If  the  contract  is  written  ia 
this  country,  and  addressed  to  a  person  in 
another  country,  it  will  be  construed  accord- 
ing to  the  laws  of  the  latter  country:  Bell 
V.  Bruen,  1  How.  161. 


2838.  Judgment  against  surety  does  not  alter  the  relation. 

Sec.  2838.    Notwithstanding  the  recovery  of  judgment  by  a  creditor  against 
a  surety,  the 'latter  still  occupies  the  relation  of  surety. 


Judgment  against  surety  does  not  al- 
ter relation.— Weis^t  of  authority  and  de- 
cided majority  of  decisions  are  in  favor  of 
this  rule:  Brandt  on  Guaranty  and  Surety- 
ship, sec.  27.  "To  give  time  or  to  discharge 
the  principal  after  judgment  would  be  as 
injurious  to  the  surety  as  before  judgment. 
In  either  case  the  injury  is  the  same,  and 
why  not  have  the  same  protection?"  Trot- 
ter V.  Strong,  63  111.  2^72,  per  Walker,  J. 

Time  given. — After  joint  judgment 
against  principal  and  surety,  the  surety  will 
be  discharged  by  time  given  the  principal, 
by  means  of  a  binding  contract:  Storms  y. 


Thorn,  3  Barb.  314;  Blazer  y.  Buudy.  13 
Ohio  St.  57;  Carpenter  v.  Devon,  6  Ala.  718: 
Crawford  v.  Gaulden,  33  Ga.  173;  Calliham 
V.  Tanner,  3  Rob.  (La.)  299;  Pagrini  v. 
Dykes,  ^  Tex.  383;  see,  also,  Drake  v. 
Sniythe,  44  Iowa,  410. 

Stay  of  execution.— If  the  creditor  take 
from  the  principal  a  confession  of  judgment 
under  a  stipulation  in  writing,  made  a  part 
of  the  judgment,  which  provides  that  sack 
judgment  shall  be  paid  in  monthly  install- 
meuts,  and  that  no  execution  shall  be  i9> 
sued  except  for  such  monthly  installments 
as  they  become  due  and  unpaid,  the  sureties 
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not  coDsentin^  to  such  ogreement  Trill  be 
discharged:  Fordyce  t.  Ellis,  29  Cal.  m. 
Aud  generally  a  stay  of  cxecutiou  for  a  def- 
inite time,  or  a  binding  agreement  for  such 
Btay»  will  discharge  the  surety:  Wingate  v. 
Wilson,  53  Ind.  78;  State  v.  Hammond,  6 
GUI  &  J.  157;  Ward  v.  Johnson,  6  Muuf.  6, 
8  Am.  Dee.  729;  Clippinger  v.  Creps,  2 
Watts,  45;  Bank  of  Steubenfield  t.  Leavitt, 
6  Ohio,  208. 

But  if  the  time  for  which  the  execution  is 
stayed  does  not  exceed  that  in  which  judg- 
ment could  have  been  obtained  by  the  or- 
dinary course,  it  has  been  held  that  the 
surety  will  not  be  discharged:  Ferguson  v. 
Childress,  9  Humph.  382;  Fletcher  y.  Gam- 
ble, 3  Ala.  335;  Suydam  t.  Vance,  2  Mc- 


Lean, 99;  Barker  v.  McClure,  2  Blackf.  11. 

Where  judgment  is  rendered  against  the 
sureties,  but  the  principal  is  afterward  dis- 
charged on  trial  or  appeal,  the  sureties  are 
discharged:  Ames  t.  Maclay,  14  Iowa,  281; 
Beall  V.  Cochran,  18  Ga.  38;  see,  also,  Mil- 
ler V.  Gaskins,  1  Smedes  &  M.  524. 

If  creditor  releases  levy  on  property  of 
principal,  and  takes  from  principal  a  bond 
and  mortgage  in  payment  of  the  debt,  the 
surety  Ir  discharged:  La  Farge  t.  Herter,  11 
Barb.  159. 

The  same  rule  prevails  where  separate 
judgments  are  recovered  against  the  prin- 
cipal and  surety:  Manufacturers'  etc.  Bank 
V.  Bank  of  Pennsylvania,  7  Watts  &  S. 
335;  42  Am.  Dec.  240. 


2839.  Surety  exonerated  by  performaiice  or  offer  of  performance. 

Sec.  2839.  Performance  of  the  principal  obligation,  or  an  offer  of  such  per- 
formance, duly  made  as  proyided  in  this  code,  exonerates  a  surety.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  260;  took  effect  July  1,  1874.] 

gation,  having  been  once  paid,  cannot  be  re- 
vived 80  as  to  bind  the  surety:  Capital  Sav. 
Bank  v.  Reel,  62  Cal.  419. 

Offer  of  performance,  when  discliargeB 
surety. — The  sureties  upon  a  bond  to  secure 
the  payment  of  rent  are  discharged  by  a 
tender  of  rent  by  an  assignee  of  the  term, 
notwithstanding  the  assignment  was  made 
in  violation  of  a  covenant  not  to  assign  the 
lease  without  the  written  consent  of  the 
lessor:  Randol  v.  Tatum,  98  Cal.  390. 

Tender  by  the  principal  need  not  be 
paid  into  court  or  kept  good:  Curiae  v. 
Packard,  29  Cal.  194;  see,  also,  Hayes  v. 
Josephi.  26  Cal.  535. 

As  provided  in  this  code:  See  sees.  1485- 
1505,  ante.  That  this  section  does  not  refer 
to  section  1500,  ante,  see  Randol  v.  Tatum, 
98  Cal.  390. 


Performance  discharg^ing  surety.— The 
amendment  of  July  1,  1874,  introduced  the 
clause  "as  provided  in  this  code*'  in  place 
of  the  clause  '^whether  by  the  principal  or 
by  another  person,"  of  which  latter  clause 
the  code  commissioners  said:  **This  rule 
seems  just,  though  not  fully  supported  by 
any  express  decision.  As  between  the  cred- 
itor and  the  principal  debtor,  the  former  is 
not  bound  to  accept  payment  from  a  stran- 
ger, but  as  respects  the  surety  he  ought  to 
do  so."  If  a  note  be  paid  either  by  the 
principal  or  the  surety  it  U  extinguished  as 
to  the  surety:  Neylan  v.  Green,  82  Cal.  12<S. 
If  the  principal  pays  the  damages  provided 
for  by  the  bond,  the  sureties  cannot  be  held 
liable  for  attorneys'  fees  in  the  absence  of 
a  showing  that  they  were  not  litigated  upon 
in  the  suit  against  the  principal:  Coburn  v. 
Townsend,  103  Cal.  233.    The  principal  obli- 


2840.  Surety  digcharged  by  certain  acts  of  creditors. 

Sec.  2840.     A  surety  is  exonerated: 

1.  In  like  manner  with  a  guarantor; 

2.  To  the  extent  to  which  he  is  prejudiced  by  any  act  of  the  creditor  which 
would  naturally  prove  injurious  to  the  remedies  of  the  surety  or  inconsistent 
with  hifi  rights,  or  which  lessens  his  security;  or, 

3.  To  the  extent  to  which  he  is  prejudiced  by  an  omission  of  the  creditor  to 
do  anything,  when  required  by  the  surety,  which  it  is  his  duty  to  do. 


Subd.  1.  Exoneratiiig  surety:  See  sec 
2819,  and  note. 

Subd.  2.  Any  material  alteration  in 
the  contract,  even  though  the  change  may 
be  for  the  benefit  of  the  surety,  wUl  exoner- 
ate him:  Bethune  v.  Dozier,  10  Ga.  235; 
Rowan  t.  Sharp's  Rifle  Mfg.  Co.,  33  Conn. 
1 ;  aee  Atlanta  Nat.  Bank  v.  Douglas,  51  Ga. 
205;  21  Am.  Rep.  234;  Gahu  v.  Niemce^ 
wicz,  11  Wend.  312. 

Any  act  of  creditor.— Sureties  on  an 
agent's  bond  are  discharged  from  liability 
for  subsequent  defaults   of  agent  if  there 


is  a  material  alteration  of  contract,  or  if 
principal  continues  agent  in  his  employ  after 
knowledge  that  the  agent  has  misappro- 
priated money:  Roberts  v.  Donovan,  70  Cal. 
108.  Where  a  principal  has  left  a  snfllcient 
fund  in  the  hands  of  the  obligee  to  meet  the 
obligation,  and  instead  of  retaining  it  in  his 
hands  he  pays  it  back  to  the  principal,  the 
surety  is  discharged  from  liability:  Kiessi|r 
V.  AUspaugh,  91  Cal.  231.  See,  also,  Mont- 
gomery V.  Sayre,  100  Cal.  182,  38  Am.  St. 
Rep.  271,  where  a  surety  was  exonerated 
because  the  holder  of  a  judgment  lien  against 
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an  indorser  united  with  tho  latter  to  »eil 
the  land  for  less  than  its  real  Talue. 

In  Pacific  Fire  Ins.  Co.  of  New  York  ▼. 
New  Yorlt  etc.  Surety  Co.,  03  Cal.  7,  it  wag 
held  that  surety  was  not  discharged  because 
the  obligee  failed  to  give  notice  of  lache.4 
of  the  principal,  as  provided  for  in  the  con- 
tract of  suretyship. 

The  maker  of  a  promissory  note  given  to  se- 
cure payment  of  the  note  of  a  principal  debt- 
or stands  in  position  of  surety;  and  where 
the  surety  tendered  payment  of  his  note  and 
demanded  the  note  of  the  principal  in  order 
to  sue  upon  it  while  the  principal  was  sol- 
vent, the  surety  was  exonerated  because 
the  payee  refused  the  tender:  0*Conor  v. 
Morse,  112  Cal.  31;  53  Am,  St  Rep.  155. 

Discharge  of  surety  in  part.— Where  a 
surety  was  bound  in  the  same  bond  for  the 
performance  by  principal  of  two  distinct 
things,  and  the  contract  is  varied  as  to 
one  of  the  things  the  surety  is  discharged 
only  from  liability  as  to  the  matter  concern- 
ing which  the  contract  has  been  changed: 
Parke  &  Lacy  Co.  v.  White,  110  Cal.  658. 


That  the  failure  of  obligee  to  give  notice 
of  failure  of  principal  to  properly  discharge 
duty  will  not  exonerate  surety,  in  the  ab- 
sence of  actual  fraud  in  the  concealment, 
sec  London  etc  Bank  v.  Smith,  101  Cal.  415. 

One  of  three  cosureties,  makers  of  an 
accommodation  note,  is  exonerated  from  lia- 
bility, except  as  to  his  share  of  the  debt» 
who  tenders  payment  of  the  principal  debt 
to  the  creditor,  and  asks  for  a  transfer  of 
the  note  for  the  purpose  of  suing  the  prin- 
cipal debtor  and  other  sureties,  who  were^ 
then  solvent  but  subsequently  became  in- 
solvent: 0*Conor  v.  Braly,  112  Cal.  31;  53 
Am.  St.  Rep.  165;  citing  Hayes  v.  Joseph!, 
26  Cal.  535;  and  Sharp  v.  Miller,  97  CaL 
415.  A  surety  is  discharged  by  misapphea- 
tion  of  a  fund  placed  by  the  principal  in 
the  hands  of  the  creditor  for  the  purpose 
of  paying  the  debt:  See,  ante,  sec  1779, 
Bubd.  1:  Eppinger  v.  Kendrick.  114  Cal.  620. 

Subd.  8:  See  sec.  2845,  and  note. 

What  matters  existiiig^  at  or  prior  to 
a  contract  of  suretyship  will  release  the 
surety:  See  63  Am.  St  Rep.  327-338. 


ARTICLE  III. 


Sec  2S44. 
Sec  2846. 
Sec.  2846. 
Sec  2847. 
Sec  2848. 
Sec  2849. 
Sec  2850. 


RIGHTS    OF    SURETIES. 

Surety  has  rights  of  guarantor. 

Surety  may  require  creditor  to  proceed  against  principal* 

Surety  may  compel  principal  to  perform. 

A  principal  bound  to  reimburse  his  surety. 

The  surety  acquires  the  right  of  the  creditor. 

Surety  entitled  to  benefit  of  securities  held  by  creditor. 

The  property  of  principal  to  be  taken  first. 


2844.  Surety  has  rights  of  guarantor. 

Sec.  2844.  A  surety  has  all  the  rights  of  a  guarantor,  whether  he  becomes 
personally  resp^onsible  or  not. 

That  he  has  not  the  right  to  demand  and    notice,  see  Treweek  y.  Howard,  105  Gal.  431. 

2845.  Surety  may  require  creditor  to  proceed  against  principal. 

Sec.  2845.  A  surety  may  require  his  creditor  to  proceed  against  the  princi- 
pal, or  to  pursue  any  other  remedy  in  his  power  which  the  surety  cannot  him- 
self pursue,  and  which  would  lighten  his  burden;  and  if  in  such  case  the  cred- 
itor neglects  to  do  so,  the  surety  is  exonerated  to  the  extent  to  which  he  is 
thereby  prejudiced. 

the  surety:  King  v.  Baldwin,  17  Johns.  381; 
8  Am.  Dec.  415;  Remsen  v.  Beekman,  25 
N.  y.  552;  Manchester  Iron  Co.  t.  Sweeting* 
10  Wend.  162;  Colgrove  v.  Tallman,  67  X. 
Y.  95;  23  Am.  Rep.  90.  And  this  doctrine 
of  the  New  York  courts  is  not  extended  ta 
the  kindred  ■  contracts  of  guaranty  and  in- 
dorsement: Wells  V.  Mann,  45  N.  Y.  327; 
6  Am.  Rep.  93;  see  Pitts  v.  Congdon,  2  X. 
Y.  362;  51  Am.  Dec.  299;  Trimble  t.  Thoi% 
16  Johns.  151. 


Bequiriug  creditor  to  sue.— The  New 
York  rule  is  the  same  as  that  stated  in  the 
above  section.  Some  of  the  other  states 
have  not  adopted  it.  It  is  well  settled  in 
New  York  that  the  surety,  while  the  prin- 
cipal is  solvent  and  can  be  made  to  pay  the 
debt,  may  require  of  the  creditor  that  he 
collect  it  of  the  principal;  and  if  the  cred- 
itor refuses  or  neglects  to  do  so,  the  prin- 
cipal becomes  insolvent  and  unable  to  pay, 
the  creditor  may  not  then  have  his  debt  of 


714 


Title  Xin,  Chap.  II.] 


Suretyship. 


§  2846 


Prior  to  the  code  the  rule  in  this  state 
was,  that  if  a  surety  desired  to  protect  him- 
self he  must  pay  the  debt  and  proceed 
against  the  principal,  or  apply  to  a  court  of 
equity  to  compel  the  holder  to  proceed 
a^aiust  the  principal..  The  failure  of  the 
holder  of  a  note  to  sue,  when  requested  by  a 
surety,  was  held  not  to  operate  as  a  dis- 
charge of  the  liability  of  the  latter:  Hart- 
man  v.  Burlingame,  9  Cal.  560;  Dane  y. 
Corduan,24  Cal.  105;  85  Am.  Dec.  53;  Hayea 
V.  Josephi,  26  Cal.  543;  see  ^^^liting  v.  Clark, 
17  Cal.  407;  and  such  ia  the  tenor  of  the 
(Treat  majority  of  the  decisions,  in  the  ab- 
sence of  statutory  provision:  Brandt  on 
Guaranty  and  Suretyship,  sec.  208. 

Mere  delay  by  the  creditor  to  pursue 
the  principal  does  not  discharge  the  surety 
is  the  rule  recognized  by  section  2823:  See 
sec.  2840,  subd.  1.  Where  a  surety  cousente<} 
to  a  delay  of  the  sale  of  a  pledge  turned 
oyer  as  additional  security  by  the  principal, 
the  surety  was  not  exonerated  because  of 
the  delay.  And  though  there  was  no  con- 
sent by  surety  to  delay  the  sale  of  pledge, 
the  mere  agreement  to  delay  the  sale  would 
not  of  itself  discharge  surety:  Fimental  v. 
Marques,  109  Cal.  406.  The  surety  is  not 
discharged  even  though  the  passivity  of  the 
creditor  may  result  in  barring  his  remedy 
against  the  principal  debtor:  Whiting  y. 
Clark,  17  Cal.  407;  Bull  v.  Coe,  77  Cal.  54, 
60;  11  Am.  St.  Kep.  235.  The  creditor  loses 
no  rights  against  the  surety,  whose  liability 
has  become  fixed,  by  simple  failure  to  en- 
force his  lien  against  property  mortgaged 
for  the  security  of  the  debt:  First  Nat.  Bank 
V.  Wood,  71  N.  Y.  405;  27  Am.  Rep.  66. 
The  promise  of  the  indorsers  of  a  note  is 
distinct  from  that  of  the  maker  of  a  note 
and  mortgage,  and  the  loss  of  personal  rem- 
edy against  the  maker  of  the  note,  by  fail- 
ure to  enforce  the  mortgage  (Code  Civ.  Proc, 
sec.  726),  is  of  no  moment,  so  far  as  regards 
the  liability  of  the  indorsers:  Carver  v. 
Steele,  116  Cal.  116,  119;  58  Am.  St.  Rep. 
156. 

Notice.— No  notice  need  be  given  the  cred- 
itor of  any  fact  suggesting  the  probability 
that  delay  could  prove  injurious  to  the  sure- 
ty: Remsen  y.  Beekman,  26  N.  Y.  550. 

The  notice  to  sue  must  be  a  positive  de- 
mand to  bring  suit;  a  mere  expression  of  the 
surety^s  desire  is  not  sufficient:  Savage  v. 
Carieton,  33  Ala.  443;  Bethune  v.  Dozier, 
10  Ga.  235.  And  a  declaration  that  the  sure- 
ty will  not  stand  security  any  longer,  or  a 


request  to  collect  the  note,  is  not  a  sufficient 
requisition  to  sue:  Bates  v.  State  Bank,  7 
Ark.  394;  46  Am.  Dec.  293;  Lockridge  v. 
Upton,  24  Mo.  184;  Parrish  v.  Gray,  1 
Humph.  f»;  h^aufmau  v.  Wilson,  29  Ind.  504; 
see  Baker  v.  Kellogg,  29  Ohio  St.  663;  Fens- 
ler  V.  Prather,  43  Ind.  119.  Nothing  short 
of  a  request  that  the  debt  be  enforced  or 
collected  by  due  course  of  law  will  suffice: 
Goodwin  v.  Simonson,  74  N.  Y.  133;  Singer 
y.  Troutmau,  49  Barb.  182. 

Technical  accuracy,  such  as  describing 
the  note, is  not  required;  it  is  sufficient  if  the 
notice  is  positive,  and  the  creditor  is  not 
misled:  Routou  v.  Lacy,  17  Mo.  399;  see, 
also,  Denson  v.  Miller,  33  Ga.  275;  Stevens 
V.  Campbell,  6  Iowa,  538. 

Diligence  in  prosecuting  suit.— Where 
the  statute  provided  that  suit  should  be 
instituted  within  reasonable  time  after  no- 
tice, a  delay  of  fourteen  months  before  doing 
BO  was  held  to  be  unreasonable:  Root  v. 
Dill^  38  Ind.  169. 

Where  the  creditor  brought  suit  against 
the  principal  pursuant  to  notice  from  the 
surety,  but  did  not  prosecute  it  with  due 
diligence,  held  the  surety  was  discharged: 
Peters  v.  Linenschmidt,  58  Mo.  464.  Such 
statutes  usually  prescribe  the  time  within 
which  suit  should  be  brought. 

Where  the  surety  is  indemnified  it  has 
been  held  that  he  cannot  avail  himself  of 
the  statute,  which  is  for  his  benefit  when 
delay  in  suing  might  prov«  hazardous:  Wil- 
son v.  Tebbetts,  29  Ark.  579;  21  Am.  Rep. 
165;  see  Bailey  v.  New,  29  Ga.  214. 

Discharge  of  one  surety  affects  the 
others,  how.— It  has  been  held  that  all 
would  be  discharged:  Jones  v.  Whitehead, 
4  Ga.  397;  Wright  v.  Stocton,  5  Leigh,  153; 
Towns  v.  Riddle,  2  Ala.  694;  Spencer  v. 
Houghton,  68  Cal.  82.  But  see  sec.  2819, 
and  note,  ante,  and  sec.  1543,  and  note, 
ante. 

But  where  the  statute  provided  that  "the 
surety  who  shall  have  given  such  notice 
shall  be  discharged  from  liability,"  it  was 
held  that  his  discharge  did  not  affect  the 
liability  of  the  surety  who  gave  no  notice: 
Ramey  v.  Purvis,  38  Miss.  499;  see  Wilson 
V.  Tebbetts,  29  Ark.  579;  21  Am.  Rep.  163. 
See  sec.  2819,  and  note,  ante. 

See,  generally,  Brandt  on  Guaranty  and 
Suretyship,  sees.  286,  287,  .508-512;  Hem- 
stead  V.  Watkins,  42  Am.  Dec.  696,  and 
note;  Cope  v.  Smith,  11  Am.  Dec.  582,  and 
note  589. 


2846.  Surety  may  compel  principal  to  perform. 

Sec.  2846.    A  surety  may  compel  his  principal  to  perform  the  obligation 
when  due. 

ing  in  chancery  to  compel  the  creditor  to 
sue,  and  it  may  be  doubted  whether  any 
other  action  by  the  surety  against  the  cred- 
itor is  allowed  in  our  state."  Section  2845, 
ante,  may  be  considered  as  containing  an- 
other substitute  for  the  equitable  action. 


The  action  under  this  section  is  pro- 
vided for  in  section  1050  of  the  Code  of  Civil 
Procedure.  In  Dane  v.  Cordnan,  24  Cal.  165, 
the  court  said:  "The  action  contemplated 
by  this  section  [sec.  1050,  supra]  was  doubt- 
less intended  as  a  substitute  for  the  proceed- 
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The  surety  is  authorized  to  bring  an  action 
to  enforce  payment  by  the  principal  without 
first  malicing  payment  himself:  Kreling  v. 
Kreling,  118  Cal.  413,  419. 


Judgment  against  principal,  effect  of 
as  against  surety:  See  83  Am.  Dec  3S0-390, 
note. 


2847.  A  principal  bound  to  reimburse  his  surety. 

Sec.  2847.  If  a  surety  satisfies  the  principal  obligation,  or  any  part  thereof, 
whether  with  or  without  legal  proceedings,  the  principal  is  bound  to  reimburse 
what  he  has  disbursed,  including  necessary  costs  and  expenses;  but  the  surety 
has  no  claim  for  reimbursement  against  other  persons,  though  they  may  have 
been  benefited  by  his  act,  except  as  prescribed  by  the  next  section. 

Any  part  thereof. — If  the  surety   pays         If  he  pays  in  land,  he  can  only  recoTer  the 


different  parts  of  the  debt  at  different  times 
he  may  sue  the  principal  for  each  install- 
ment when  he  pays  it.  This  is  not  making 
seyeral  claims  of  one«  because  the  debt  due 
the  creditor  is  not  the  surety's  cause  of 
action;  but  the  payment  which  he  has  made 
for  the  principal  is  his  cause  of  action,  and 
it  is  complete  the  instant  he  makes  the  pay- 
ment: Bullock  y.  CampbeU.  9  Gill,  182;  Will- 
iams y.  Williams,  6  Ohio,  444;  Picket  y. 
Bates,  3  La.  Ann.  627. 

TJnless  he  became  surety  at  the  request 
of  the  principal,  a  surety  cannot  ordinarily 
recover  indemnity  from  the  principal,  there 
being  no  implied  promise  to  that  effect: 
White  y.  White,  30  Vt.  338;  McPherson  y. 
Meek,  30  Mo.  345;  Carter  y.  Black,  4  Dev. 
ft  B.  425;  Hill  v.  Wright,  23  Ark.  530;  and 
see  definition  of  surety  in  section  2831. 

Can  recover  only  the  amounti  di»^ 
bursed.— A  surety  upon  a  promissory  note, 
after  paying  the  same,  is  not  entitled  to 
reimbursement  to  any  greater  extent  than 
the  amount  of  the  principal  and  interest 
that  he  has  been  obliged  to  pay,  together  with 
legal  interest  upon  the  gross  sum  so  paid 
from  the  date  of  its  payment:  Waldrip  y. 
Black,  74  Cal.  409.  See,  also,  Stone  v.  Ham- 
mell,  83  Cal.  547;  17  Am.  St.  Rep.  272.  If 
he  extinguishes  the  debt  for  a  sum  less  than 
the  full  amount  thereof,  he  recovers  only 
the  amount  paid:  Eaton  v.  Lambert,  1  Neb. 
389;  Coggeshall  v.  Buggies,  62  111.  401;  Cro- 
zier  v.  Grayson,  4  J.  J.  Marsh.  514;  Blow 
v.  Maynard,  2  Leigh,  29;  and  the  interest 
thereon:  Hicks  v.  Bailey,  16  Tex.  229;  Miles 
y.  Bacon,  4  J.  J.  Marsh.  457. 


value  of  the  land:  Bonney  v.  Seely,  2  Wend. 
481;  see,  also,  Jordan  v.  Adams,  7  Ark. 
348.  And,  generally,  this  is  an  action  of  in- 
demnity, the  surety  recovering  only  actual 
loss:  Neale  v.  Kewland,  38  Am.  Dec  42,  and 
note  44;  Estate  of  Hill,  67  Cal.  238. 

The  surety  must  have  paid:  See  Estate 
of  Hill,  07  Cal.  238;  Stone  v.  Hammell.  83 
Cal.  547;  17  Am.  St.  Rep.  272. 

Costs. — If  the  surety  incurs  expenses  in 
defending  a  suit  on  a  note  contrary  to  the 
express  wishes  of  his  principal,  and  after  he 
has  been  notified  that  there  is  no  defense, 
he  cannot  recover  costs  disbursed:  Beckley 
V.  Muuson,  22  Conn.  299;  except  those  of 
judgment  by  default:  Holmes  v.  Weed.  24 
Barb.  546;  see  Redfield  T.  Haight,  27  Coun. 
31 ;  Whitworth  v.  Tilman,  40  Miss.  76. 

Necessary  costs  and  expenses  do  not  in- 
clude remote  and  consequential  damages  ^uns- 
tained by  the  surety,  such  as  the  sacriSce 
of  property  for  the  purpose  of  meeting  bis 
liability,  loss  of  time,  injury  to  business,  ex- 
penses incurred  in  seeking  to  avoid  paymont, 
and  the  like:  Thompson  v.  Taylor,  72  X.  Y. 
32;  Hayden  v.  Cabot,  17  Mass.  169;  Wynn 
v.  Brook,  5  Rawle,  106;  Emery  v.  Yluall,  28 
Me.  295. 

Demand  or  notice,  surety  may  sue  prin- 
cipal without:  See  13  Am.  Dec.  122,  123, 
note. 

Kg  claim  against  other  persons.— Thni 
a  surety  on  a  bond  for  release  of  attach- 
ment in  a  suit  on  a  promissory  note,  who 
pays  the  judgments,  against  his  principal 
and  an  indorser  of  the  note,  is  not  entitled 
to  reimbursement  from  the  indorser:  March 
v.  Bamet,  121  Cal.  419;   66  Am.  St  Rep.  U. 


2848.  The  surety  acquircB  the  right  of  the  creditor. 

Sec.  2848.  A  surety,  upon  satisfying  the  obligation  of  the  principal,  is  en- 
titled to  enforce  every  remedy  which  the  creditor  then  has  against  the  principal 
to  the  extent  of  reimbursing  what  he  has  expended,  and  also  to  require  all  his 
cosureties  to  contribute  thereto,  without  regard  to  the  order  of  time  in  which 
they  became  such. 


Subrogation,  who  entitled  to.— A  mere 
stranger  or  volunteer  who  pays  a  debt  can- 
not be  subrogated  to  the  creditor's  rights: 
Hough  V.  Aetna  Life  Ins.  Co.,  57  lU.  318;  11 
Am.  Rep.  18;  Richmond  v.  Marston,  15  Ind. 
134;  Coe  v.  New  Jersey  Midland  R.  Co.,  27 
K  J.  Eq.  110;  Griffin  v.  Orman,  9  Fla.  22; 
Winder  v.   Diffenderfer,  2  Bland,    166.     A 
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surety  upon  a  promissory  note,  upon  being 
compelled  to  pay  the  same,  becomes  the 
equitable  assignee  of  the  note,  and  may 
foreclose  a  mortgage  given  to  secure  him 
from  liability  on  the  note:  Waldrip  v.  Black, 
74  Cal.  409. 

A  surety  who  becomes  such  at  the  requett 
of  the  creditor,  and  without  any  requeft 
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from  the  principal, is  entitled  to  subrogation: 
Matthews  t.  Aikin.  1  N.  Y.  5&5. 

Until  the  creditor  is  fully  satisfled 
whether  the  debt  has  been  wholly  paid  by 
the  surety  or  not,  there  cannot  usually  be 
any  interference  with  his  rights  or  his  securi- 
ties which  might  prejudice  or  embarrass  him 
in  any  way  in  the  collection  of  the  residue 
of  the  claim:  Magee  v.  Leggett,  48  Miss. 
139;  Bank  of  Pennsylvania  t.  Potius,  10 
Watts,  148;  Swan  v.  Patterson,  7  Md.  1^; 
Gannett  t.  Blodgett,  39  N.  H.  150;  see  Oity 
of  Keokuk  y.  Love,  31  Iowa,  119;  and  con- 
tra: Williams. ▼.  Tipton,  5  Humph.  66;  42 
Am.  Dec.  420. 

tSturety  must  sustain  actual  lo88.---Sub- 
rogation  will  not  be  allowed  when  the  surety 
who  has  paid  is  indebted  to  the  principal  in 
more  than  the  amount  of  the  debt,  nor 
when  the  party  claiming  it  has,  in  fact, 
been  reimbursed,  and  has  sustained  no  loss: 
Bleakley's  Appeal,  66  Pa.  St.  18T;  Avery  ▼. 
Petten,  7  Johns.  Ch.  211;  Mason  v.  Lord,  20 
Pick.  447,  449;  Bazzell  v.  White,  13  Ala. 
422;  Eaton  y.  Hasty,  6  Neb.  419;  29  Am. 
Rep.  365. 

Keeping  alive  Jndgment.~If  nothing 
appears  as  to  the  intent  with  which  the 
surety  pays  the  amount  of  the  judgment, 
the  better  opinion  seems  to  be  that  the  judg- 
ment is  discharged  so  far  as  any  benefits 
which  the  creditor  might  otherwise  personal- 
ly derive  therefrom  is  concerned,  but  is  kept 
alive  as  between  all  parties  thereto  for  the 
purpose  of  enforcing  the  rights  of  the  sure- 
ty, and  it  will  be  presumed  that  it  was  the 
intention  of  the  surety  to  keep  the  judgment 
alive,  so  that  he  may  be  subrogated  to  the 
creditor's  rights  thereunder:  Neilson  v.  Fry, 
16  Ohio  St.  562;  91  Am.  Dec.  110;  Eddy 
▼.  Traver,  6  Paige.  521;  31  Am.  Dec. 
261;  Hill  v.  Manser,  11  Gratt.  522;  Merry- 
man  T.  State,  5  Har.  &  J.  423;  Richter 
v.  Cummings,  60  Pa.  St.  441;  see  Code 
Civ.  Proc,  sec.  1059.  Payment  of  a 
portion  of  the  judgment  by  surety  does 
not  operate  as  an  assignment  thereof:  Mc- 
Dermott  v.  Mitchell,  53  Cal.  617;  see,  also. 
Pott  T.  Nathans,  37  Am.  Dec.  456,  and  note. 

Contribution.— Neither  notice  of  the  sat- 
isfaction of  the  principal  obligation  nor  de- 
mand for  contribution  is  required  before 
commencing  an  action  for  contribution.  The 
last  portion  of  section  2848,  which  provides 
that  the  surety,  having  satisfied  the  obliga- 
tion  of  the  principal,  is  also  entitled   "to 


require  all  his  cosureties  to  contribute,*'  etc., 
evidently  means  that  the  surety  may  compel 
his  cosureties  to  contribute.  There  is  noth* 
fng  in  sections  2915  to  2848,  supra,  which 
makes  the  liability  of  the  cosurety  to  con- 
tribution depend  upon  the  insolvency  of  the 
principal:  Taylor  v.  Reynolds,  53  Cal.  687, 
660;  see  Morrison  ▼.  Poyntz,  32  Am.  Dec. 
92,  and  note  94. 

Contribution  among  cosureties:  See  10 
Am.  St.  Rep.  610-047,  note;  70  Am.  St.  Rep. 
444-454,  note. 

Bight  of  cosurety  to  indemnity:  See 
43  Am.  Dec.  566,  564,  note. 

Although  bound  by  separate  instru- 
ments, if  the  liability  is  the  same,  the  sure- 
ties will  be  liable  to  contribution:  Powell  v. 
Powell,  48  Cal.  284;  Woodworth  v.  Bowes, 

5  Jnd.  276;  Bi*eckinridge  v.  Taylor.  5  Dana, 
110;  Harrison  v.  Lane,  27  Am.  Dec.  607; 
Armitage  v.  Pulver,  37  N.  Y.  494. 

Equitable  rule  of  contrilmtion.~In  case 
some  of  the  sureties  are  insolvent,  the  pay- 
ing surety  should  seek  contribution  in  equity 
and  may  bring  suit  against  the  solvent  sure- 
ties only:  Burroughs  y.  Lott,  19  Cal. 
126;  when,  upon  proof  of  the  insolvency, 
the  court,  exercising  its  authority  in  ac- 
cordance with  the  maxim,  ^'Equality  is  equi- 
ty," will  decree  as  contribution  from  his 
solvent  cosureties  a  pro  rata  amount  of  the 
sum  paid  by  him,  based  upon  the  number 
of  solvent  cosureties,  and  excluding  the  in- 
solvent ones:  Easterly  v.  Barber,  66  N.  Y. 
433,  439;  Powell  v.  Matthis,  4  Ired.  83;  40 
Am.  Dec.  427;  Young  v.  Lyons,  8  Gill,  162; 
Klein  v.  Mather, '2  Gilm.  317;  Young  v. 
Clark,  2  Ala.  264;  Breckenridge  v.  Taylor, 

6  Dana,  110;  Story's  Equity  Jurisprudence, 
sec.  469;  Baylies  on  Sureties  and  Quaran- 
tors,  338. 

Joinder  of  executor.— Executor  of  de- 
ceased cosurety  may  be  joined  as  plaintiff 
with  a  part  of  the  sureties  in  an  action 
agaiuBt  another  for  contribution,  provided 
plaintiffs  jointly  paid  the  money:  Dussol  v. 
Bruguiere,  50  Cal.  456. 

Becovering  full  amount  from  cosure- 
ty.—Where  ^  cosurety  fails  to  apply  money 
to  the  discharge  of  the  obligation,  he  hold- 
ing the  money  for  that  purpose,  and  a  sure- 
ty is  obliged  to  pay  the  full  amount,  he  may 
recover  it  all  from  the  cosurety  as  money 
paid  to  his  use:  Logan  v.  Talbot,  69  Cal. 
652. 


2849.  Surety  entitled  to  benefit  of  securities  held  by  creditor. 

Sec.  2849.  A  surety  is  entitled  to  the  benefit  of  every  security  for  the  per- 
formance of  the  principal  obligation  held  by  the  creditor,  or  by  a  cosurety  at 
the  time  of  entering  into  the  contract  of  suretyship,  or  acquired  by  him  after- 
ward, whether  the  surety  was  aware  of  the  security  or  not. 

before  he  became  liable,  obtains  from  the 
principal  anything  for  his  indemnity,  such 
indemnity  inures  to  the    benefit  of  all  the 


The  general  rule  regarding  indemnity 
taken  by  a  surety  is  thus  stated  by  Brandt 
on  Guaranty  and  Suretyship,  section  233: 
"If  one  of  several  sureties,  after  all  have 
signed,  and  before  the  debt  has  been  paid, 
and  M'ithout  any  agreement  to  that  effect 


sureties,  and  the  surety  obtaining  it  imme- 
diately becomes  the  trustee  of  it  for  the 
benefit  of  all  the  sureties,  even  though  he 
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obtaiued  it  by  his  own  exertions  and  it  was 
intended  for  his  sole  benefit":  See  Seibert 
V.  Thompson,  8  Kan.  65;  Steele  v.  Mealing, 
24  Ala.  285;  Miller  t.  Sawyer,  30  Vt.  412; 
McLewis  v.  Fergnson,  5  Rep.  330;  McCune 
V.  Belt,  45  Mo.  174;  Hartwell  ▼.  Whitman, 
36  Ala.  712;  Smith  v.  Conrad,  15  La.  Ann. 
679;  Hinsill  v.  Murray,  6  Vt.  136;  Leary  v. 
Chishire,  3  Jones  £q.  170;  Low  t.  Smart, 
6  N.  H.  353. 

But  if,  as  a  oondltion  precedent  to  his 
becoming  surety,  indemnity  be  taken  by  a 
surety,  his  cosureties  are  not  entitled  to  the 
benefit  of  it  until  after  he  for  whose  benefit 
it  was  given  is  fully  repaid.  This  exception 
is  reserved  in  the  above  definition:  Moore 
T.  Moore,  15  Am.  Dec.  523,  and  note  526; 
Hall  T.  Robinson,  8  Ired.  56;  note  to  Ber- 
ing V.  Earl  of  Winchelsea,  1  Lead.  Cas.  £q., 
4th  ed.,  171. 

After  the  debt  of  the  principal  is  paid 
by  several  sureties,  each  paying  his  proper^ 
tion,  the  equities  between  them  as  cosure- 
ties cease,  and  each  becomes  an  independent 
creditor  of  the  principal  for  the  amount 
paid  by  him.  In  such  case,  if  one  afterward 
receives  indemnity  from  the  principal  the 
others  are  entitled  to  no  part  thereof:  Mes- 
ser  V.  Swan,  4  N.  H.  4^;  Harrison  v.  Phil- 


lips, 46  Mo.  520;  Allen  v.  Wood,  3  Ired.  Eq. 
386;  Hall  v.  Cushmau,  43  Am.  Dec.  562,  and 
note;  see  Gould  v.  Fuller,  18  Me.  3&i 
This  exception  is  also  reserved  in  the  above 
definition. 

Security  held  by  the  creditor.— This  is 
a  mere  repetition  of  what  is  embraced  in 
the  first  clause  of  the  preceding  section:  See 
note,  "Subrogation,"  under  section  2848^ 
supra. 

If  the  maker  of  a  promissory  note  assigns 
collateral  security  for  its  payment  to  the 
payee,  the  liability  of  the  sureties  becomes 
fixed  at  the  time  the  collateral  security 
is  exhausted:  Dussol  v.  Brugaiere,  50  Cal. 
456.  Certain  peculiar  language  was  here 
used,  upon  which  the  court  based  its  de- 
cision: Dussol  T.  Bmguiere,  50  CaL  469. 
Such  is  not  the  general  rule:  Brandt  on 
Guaranty  and  Suretyship,  sees.  204,  120. 

Security  held  by  cosurety:  See  note  to 
Hall  ▼.  Cushman^  43  Am.  Dec  563. 

Indemnity,  contribution.  —  Property 
transferred  by  the  principal  to  the  paying 
sureties  as  indemnity  need  not  first  be  ex- 
hausted by  them  before  enforcing  contribu- 
tion against  the  other  sureties:  Williams  v. 
Riehl,  127  Cal.  365;  78  Am.  St.  Rep.  60. 


2850.  The  property  of  principal  to  be  taken  first. 

Sec.  2850.    Whenever  property  of  a  surety  is  hypothecated  with  property  of 

the  principal,  the  surety  is  entitled  to  have  the  property  of  the  principal  first 

applied  to  the  discharge  of  the  obligation. 

So  where   principal  ud    surety  have  320;  82  Am.  Bee.  613.    For  an  explanation 

both  mortgaged  property:  Niemcewicz  y.  of  the  use  of  the  word  "liypothecated,'*  see 

Gahu.  3   Paige,  614;  Vartle  v.  Underwood,  note  to  section  2920. 
18  Barb.  561;    James  ▼.  Jacques,  26  Tex. 


ARTICLE  IV. 


BIGHTS   OF   CREDITORS. 

2864.  Creditor  entitled  to  benefit  of  securities  held  by  surety. 

Sec.  2854.  A  creditor  is  entitled  to  the  benefit  of  everything  which  a  surety 
has  received  from  the  debtor  by  way  of  security  for  the  performance  of  the  obli- 
gation, and  may,  upon  the  maturity  of  the  obligation,  compel  the  application 
of  such  security  to  its  satisfaction. 


Securities  held  by  surety:  See  Brandt 
on  Guaranty  and  Suretyship,  sees.  282,  283. 

The  creditor  cannot  avail  himself  of  per- 
sonal indemnity  given  the  surety  unless  the 
surety  could  have  done  so.  If  the  surety 
has  not  been  damnified,  and  the  conditions 
of  the  mortgage  or  other  contract  of  indem- 
nity are  unbroken,  the  creditor  is  not  en- 
titled to  subrogation:  Osborn  v.  Noble,  46 
Miss.  449;  Homer  v.  Sav.  Bank,  7  Conn.  478; 
Van  Orden  v.  Durham,  35  Cal.  136,  holding 
in  effect  that  a  creditor  whose  debt  is  extin- 
guished is  not  entitled  to  subrogation  to  in- 
demnity of  surety;  and  that  where  the  cred- 
itor holds  security  for  Ms  debt  he  is  not  en- 


titled to  appropriate  both  this  security  and 
the  surety's  indemnity  simultaneouriy:  Wat- 
son V.  Rose,  51  Ala.  202;  Ohio  Life  etc 
Trust  Co.  V.  Reeder,  18  Ohio,  35. 

For  the  application  of  this  section  to  the 
nssumption  of  a  mortgage  by  the  mortgag- 
or's grantee,  see  post,  sec.  2926»  note. 

After  discharge  of  surety,  creditor  has 
no  right  to  enforce  indemnity  given  to  the 
surety,  the  surety  himself  not  having  this 
power:  Constant  v.  Matteson,  22  III.  540; 
Russell  V.  La  Roque,  13  Ala.  149;  Havens  v. 
Foudry,  4  Met.  (Ky.)  247;  Bank  of  Virginia 
V.  Boisseau,  12  Leigh,  387;  aee  Rankin  v. 
Wilsey,  17  Iowa,  463, 
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ARTICLE  V. 

LETTER   OP   CREDIT. 

Sec.  2858.  Letter  of  credit,  what. 

Sec.  2859.  How  addressed. 

Sec.  2860.  Liability  of  the  writer. 

Sec.  2861.  Letters  of  credit   either  general  or  si>ecial. 

Sec.  2862.  Nature  of  geueral  letter  of  credit. 

Sec.  2863.  Extent  of  general  letter  of  credit. 

Sec.  2861.  A  letter  of  credit  may  be  a  continuing  guaranty. 

Sec  2865.  When  notice  to  the  writer  necessary. 

Sec  2866.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

S858.  Letter  of  credit^  what. 

Sec.  2858.  A  letter  of  credit  is  a  written  instnimenty  addressed  by  one  per- 
son to  another^  requesting  the  latter  to  give  credit  to  the  person  in  whose 
favor  it  is  drawn. 


Bequest.— Ordinarily,  no  request  is  ex- 
pressed in  terms  in  the  letter  of  credit,  but 
the  promise  of  the  writer  to  do  an  act  in 
<x>n8ideration  of  some  act  to  be  done  by  the 
promisee  is  in  itself  an  implied  request  that 
the  act  be  done  upon  which  the  writer  bases 
his  promise:  Baylies  on  Sureties  and  Guar- 
antors, 10. 

Property  in  letter  of  credit:  See  40  Am. 
Dec.  347,  348,  note;  6  Am.  Dec.  725,  726, 
note. 


An  instrument  requesting  a  bank  to 
give  continued  credit  to  a  third  patty  in  a 
specified  amount  and  continually  guarantee- 
ing the  payment  of  the  original  and  future 
credits,  and  the  continuance  or  renewal  of 
liability  therefor,  to  the  extent  of  such 
specified  amount,  in  proportionate  sums  by 
the  subscribers,  is  both  a  letter  of  credit  and 
an  absolute  guaranty:  London  etc.  Bank  t. 
Parrott,  126  Cal.  472;  73  Am.  St.  Rep.  64. 


12859.  How  addressed. 

Sec.  2859.    A  letter  of  credit  may  be  addressed  to  several  persons  in  sue- 
<;e8sion. 


2860.  Liability  of  the  writer. 

Sec.  2860.    The  writer  of  a  letter  of  credit  is,  upon  the  default  of  the  debtor, 
liable  to  those  who  gave  credit  in  compliance  with  its  terms. 


Compliance  with  its  terms.— Letters  of 
credit  are  special  contracts,  and  are  not 
negotiable  in  a  legal  sense;  nor  are  they  to 
be  construed  as  actual  acceptances  of  bills 
or  orders  drawn  under  them,  but  rather  as 


agreements  to  accept  such  as  may  be  drawn 
in  good  faith  and  within  the  limits  of  the 
credit  or  deposit  specified:  Roman  v.  Serna, 
40  Tex.  800;  Pollock  v.  Helm,  54  Miss.  1;  28 
Am.  Rep.  342;  see  sec.  28G6,  post. 


ISSSl.  Letters  of  credit  either  general  or  special. 

Sec.  2861.  A  letter  of  credit  is  either  general  or  special.  When  the  request 
for  credit  in  a  letter  is  addressed  to  specified  persons  by  name  or  description, 
the  letter  is  special.    All  other  letters  of  credit  are  general. 


Addressed  to  a  specified  person.— Al- 
though the  letter  be  addressed  to  one  per- 
son, if  it  is  with  the  design  that  it  be  shown 
to  others  whether  that  other  person  be  as- 
certained: Dnimmond  v.  Prestman,  12 
"Wheat.  515;  or  it  is  intended  as  a  general 
letter  of  credit,  it  will  be  construed  in  ac- 
cordance with  the  intention  of  the  guaran- 
tors, and  when  the  promisees,  reasonably 
-embraced  under  the  letter,  have  acted  upon 
it  in  good  faith,  the  guarantors  will  be  held 
t>ound:  Lonsdale  y.  Lafayette  Bank,  18  Ohio. 
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12G;  Benedict  t.  Sherrill,  Hill  &  D.,  Salor's 
Supp.,  219;  Griffin  v.  Rembert.  2  Rich.,  N. 
S.,  410;  see  Lowry  v.  Adams,  22  Vt.  160; 
Brandt  on  Guaranty  and  Suretyship,  sec.  96. 

A  letter  of  credit  addressed  to  a  particu- 
lar person  is  limited  to  him;  the  writer  must 
be  deemed  to  have  granted  it  in  reliance  on 
his  prudence  and  discretion  in  acting  upon 
it:  Bams  t.  Barrow,  61  N.  Y.  80;  19  Am« 
Rep.  247. 

A  letter  addressed'  to  a  firm  which  has 
ceased  to  exist  will  not  authorize  a  former 
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member  of  the  firm  to  act  upon  it:  Penoyer 
V.  Watsou,  16  Johns.  100;  see  Smith  v. 
Montgomery,  3  Tex.  109.  But  a  letter  ad- 
dressed to  A  &  B,  but  in  fact  intended  for 
A,  B  &  Co.,  maybe  acted  upon  by  the  latter: 
Wadsworth  v.  Allen,  8  Gratt.  174;  56  Am. 
Dec.  137. 
A  guaranty  addressed  to  a  state  bank  is 


not  terminated  by  the  change  o£  the  domes- 
tic corporation  into  a  national  bank,  and  by 
the  consequent  change  of  the  name  of  the 
corporation:  City  Nat.  Bank  v.  Phelps,  16 
Hun,  168. 

Credit  to  correspond  -with  termB  of  the 
letter:  See  sec.  2866,  post. 


2862.  Nature  of  general  letter  of  credit. 

Sec.  2862.  A  general  letter  of  credit  gives  any  person  to  whom  it  may  be 
shown  authority  to  comply  with  its  request,  and  hy  his-  so  doing  it  becomefi^  as 
to  him,  of  the  same  effect  as  if  addressed  to  him  by  name. 


When  advances  are  made  by  any  per- 
son to  whom  a  general  letter  is  shown,  a 
privity  of  contr&ct  immediately  arises:  Union 
Bank  t.  Coster,  3  N.  Y.  203;  53  Am.  Dec. 
280;  Russell  v.  Wiggins,  2  Story.  214;  Ad- 
ams T.  Jones,  12  Pet.  207;  Birckhead  v. 
Brown,  5  HUl,  641;  Griffin  T.  Rembert,  2 


S.  0.  410;  Pollock  t.  Helm,  54  Misa  1;  29 
Am.  Rep.  342;  Watson  v.  McLaren,  19 
Wend.  557;  McLaren  t.  Watson,  26  Wend. 
425;  37  Am.  Dec.  260. 

Party  advancing  money  on  letter  of  credit 
whether  may  maintain  action:  See  2B  Am. 
Rep.  347,  348,  note. 


2863.  Extent  of  general  letter  of  credit. 

Sec.  2863.    Several  persons  may  successiyely  give   credit  upon  a  general 
letter. 
See  note,  sec.  2862,  ante. 

2864.  A  letter  of  credit  may  be  a  continuing  guaranty. 

Sec.  2864.  If  the  parties  to  a  letter  of  credit  appear^  by  its  terms,  to  con- 
template a  course  of  future  dealing  between  the  parties^  it  is  not  exhausted  by 
giving  a  credit,  even  to  the  amount  limited  by  the  letter,  which  is  subsequently 
reduced  or  satisfied  by  payments  made  by  the  debtor,  but  it  is  to  be  deemed  a 
continuing  guaranty. 

See  note,  sec.  2914,  ante;  Gates  v.  McKee,      Bank  v.  Parrott,  125  Cal.  472;  78  Am.  St 
13  N.  Y.  232;  64  Am.  Dec.  546;  London  etc.      Rep.  64. 

2865.  When  notice  to  the  writer  necessary. 

Sec.  2865.  The  writer  of  a  letter  of  credit  is  liable  for  credit  given  upon  it 
without  notice  to  him,  unless  its  terms  express  or  imply  the  necessity  of  giving 
notice. 


Notice  of  acceptance  of  letter  of  credit. 
The  rule  deduced  from  the  authorities  by 
Mr.  Parsons  is,  that  where  there  is  a  guar- 
anty for  future  operations,  perhaps  for  one 
of  uncertain  amount,  there  should  be  a  dis- 
tinct notice  of  acceptance:  2  Parsons  on 
Contracts,  13. 

Another  author  says:  "Where  the  obliga- 
tion •attaches  to  future  transactions,  there 
is  a  controversy  which  remains  nndeter- 
mined,  with  the  United  States  courts,  and 
those  of  one  or  two  New  England  states  on 
one  side,  and  the  courts  of  England,  New 
York,  and  several  other  states  of  the  Union 
on  the  other.  Where,  however,  the  under- 
taking is  absolute  in  its  terms,  to  pay  unless 
the  principal  obligation  is  fulfilled,  aQd 
there  is  a  limit  both  as  to  time  and  amount, 
the  weight  of  authority"  binds  the  guaran- 
tor without  notice  of  acceptance:  Wade  on 
Notice,  sec.  404. 

The  above  section  is  in  entire  consonance 


with  the  New  York  rule.    "We  consider  Mr. 
J.  V.  E.  good  for  all  he  may  want  of  you, 
and  we  will  indemnify  the  same."  is  a  valid 
instrument,  binding    upon    the  guarantors, 
who  are  not  entitled  to  notice  of  acceptance 
of  the  guaranty  or  of  the  sale  and  delivery 
of  the  goods  under  it.    It  is  not  a  contiun- 
ing  guaranty:  Whitney  v.  Groot.  2i  Wend. 
81,  wherein  the  court  said:  "It  [the  letter] 
was  Jiot  a  proposition  to  become  surety  for 
Van  Eps,  but  an  absolute  undertaking  to 
pay  for  the  goods  if  he  did  not,  and  obvi- 
ously contemplated  a  sale  and  delivery  oo 
presentation.    Unless  there  is  something  in 
the  nature  of  the  contract  or  terms  of  the 
writing  creating  or  implying  the  necessity 
of  acceptance  or  notice  as  a  condition  of  lia- 
bility,  neither    are   deemed    requisite,  and 
such  is  believed  to  be  the  rule  of  the  Eng- 
lish courts."    In  this  case,  it  will  be  notioed, 
the  amount  was  indefinite:  See  extract  from 
Wade  on  Notice,  supra* 
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**If  you  let  A  have  one  hundred  dollars* 
worth  of  goods  on  credit  of  three  months, 
you  may  regard  me  as  guaranteeing  the 
same*' — no  notice  requisite:  Smith  y.  Daun, 
6  Hill.  543. 

When  absolute  in  its  terms,  no  notice 
requisite:  Union  Bank  t.  Coster,  3  N.  Y. 
204;  53  Am.  Dec.  280.  See,  also,  Douglass 
T.  Rowland,  24  Wend.  36. 

In  the  following  cases  no  notice  was  re- 
quired: Yancey  t.  Brown,  3  Sneed,  89 
(amount  not  limited);  Carman  y.  Elledge,  40 
Iowa,  400;  Chase  t.  Howard,  41  Iowa,  479; 
Powers  T.  Bumcratz,  12  Ohio  St.  273;  Paige 


V.  Parker,  8  Gray.  211;  Maynard  v.  Morse, 
30  Vt.  617  (amount  not  determined);  see 
Cooke  T.  Orne,  37  111.  186. 

The  leading  United  States  cases  contra  are 
Douglass  T.  Reynolds,  7  Pe-t.  113;  Adams  v. 
Jones,  12  Pet.  207,  per  Story,  J.;  for  other 
ca9e«  contra,  see  Baylies  on  Sureties  and 
Guarantors,  190;  Brandt  on  Guaranty  and 
Suretyship,  sees.  158,  159  et  seq.;  Wade  on 
Notice,  sec.  392  et  seq. 

In  order  to  do  away  with  the  necessity  of 
notice,  the  letter  must  contain  no  prerequi- 
site conditions.  It  must  be  absolute:  Cases 
cited  supra. 


2866.  The  credit  given  must  agree  with  the  terms  of  the  letter. 

Sec.  2866.  If  a  letter  of  credit  prescribes  the  persons  by  whom,  or  the  mode 
in  which^  the  credit  is  to  be  given,  or  the  term  of  credit,  or  limits  the  amount 
thereof,  the  writer  is  not  bound  except  for  transactions  which,  in  these  respects, 
conform  strictly  to  the  terms  of  the  letter. 


Section  followed  in  Dodge  v.  Meyer,  61 
Cal.  405,  430. 

Construction  should  be  reasonable  and 
liberal.— The  surety  or  guarantor  should 
not  be  held  beyond  the  precise  stipulations 
of  his  contract:  Sec.  283C,  ante.  And  he  has 
a  right  to  insist  upon  the  exact  perform- 
ance of  any  condition  for  which  he  has 
stipulated,  whether  others  would  consider 
it  material  or  not:  Gates  v.  McKee,  13  N. 
Y.  232;  44  Am.  Dec.  545.  But  when  the 
question  is  as  to  the  construction  or  mean- 
ing  which  shall  be  given  to  the  terms  which 
have  been  used  in  the  instrument,  "we 
should  never  forget  that  letters  of  guaran- 
ty are  commercial  instruments,  generally 
drawn  up  by  merchants  in  brief  language, 
sometimes  inartificial,  and  often  loose  in 
their  structure  and  aim;  and  to  construe  the 
words  of  such  instrument  with  a  pice  and 
technical  care  would  not  only  defeat  the  in- 
tention of  the  parties,  but  render  them  too 
unsafe  a  basis  to  rely  on  for  extensive  cred- 


its, so  often  sought  in  the  present  active 
business  of  commerce  throughout  the 
world":  Lawrence  v.  McCalmont,  2  How. 
426,  per  Story,  J.;  Belloni  v.  Freeborn,  63 
N.  Y.  383,  388;  Talmadge  v.  Williams,  27 
La.  Ann.  653;  Qty  Nat.  Bank  v.  Phelps,  16 
Hun.  158,  160;  Union  Bank  v.  Coster,  3  N. 
Y.  203,  209. 

In  case  of  ambiguities  the  court  will  liase 
its  judgment  on  a  reasonable  interpretation: 
See  note  to  sec.  283T,  ante,  "Rational  Inter- 
pretation." 

If  amount  of  credit  is  limited,  party  ad- 
vancing on  faith  of  the  letter  is  bound  at 
his  peril  to  ascertain  whether  the  authority 
conferred  has  been  exhausted:  Ranger  v. 
Sargent.  36  Tex.  26;  but  see  Russell  v.  Wig- 
gin,  2  Story,  213;  or  whether  the  authority 
has  been  revoked  by  death:  Jordan  v.  Dob- 
bins, 122  Mass.  168;  23  Am.  Rep.  305.  A 
guaranty  for  goods  to  be  sold  on  six  months' 
credit  does  not  cover  a  four  months*  credit: 
Leeds  v.  Dunn,  10  N.  Y.  475. 
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§§  2872-2874  Civil  Code.  [Div.  Ill,  Part  lY, 

CHAPTER  I. 

LIENS   IN   GENERAL. 

Article  I.    Definition  of  Liens 2872 

II.     Creation  of  Liens 2881 

HI.     Effect  of  Liens 2888 

rV.    Priority  of  Liens 2897 

V.    Eedemption  from  Liens  2903 

VI.    Extinction  -of  Liens 2909 


AETICLE  L 

DEFINITION   OF   LIENS. 

8ec.  2872.  Lien,  what 

Sec. -2873.  Lieus,  general  or  special. 

Sec.  2874.  General  lien,  what. 

Sec.  2675.  Special  lien,  what. 

Sec.  2875.  Prior  liens. 

Sbc.  2877.  Contracts  subject  to  proyisions  of  this  chapter. 

2872.  Lien,  what. 

Sec.  2872.    A  lien  is  a  charge  imposed  in  some  mode  other  than  by  a  transfer 

in  trust  upon  specific  property  by  which  it  is  made  security  for  the  performance 

of  an  act.    [Amendment,  approved  February  15, 1878;  Amendments  1877-78,  88; 

took  effect  sixtieth  day  after  passage.] 

Definition. — ^A   lien  is  a  simple   right  to  "There  is  here  preserved  under  one  name 

possess  or  retain  a  certain  piece  of  personal  both    the  common    law  and    the  equitable 

property  or  chattel  until  some  charge  at-  liens,  and  under  one  head  all  the  general 

taching  to  it  is  paid  and  discharged,  or  a  principles  which  affect  liens  by  possession 

mere  right  to  maintain  a  suit  in  rem  to  en-  or    mortgage:    See    Code    Civ.    Proc,   sec 

force    payment    of  the    c}iarge:    Overton's  1180":  From  commissioners'  note. 
Law  of  Idens,  1. 

2873.  Liens,  general  or  special. 

Sec.  2873.    Liens  are  either  general  or  speciaL 

2874.  General  lien,  what. 

Sec.  2874.  A  general  lien  is  one  which  the  holder  thereof  is  entitled  to  en- 
force as  a  security  for  the  performance  of  all  the  obligations,  or  all  of  a  partic- 
ular class  of  obligations,  which  exist  in  his  favor  against  the  owner  of  the 
property. 

Who  entitled  to.— The   general   lien  ex-  vor  by  the  courts:  8  Parsons  on  Contracts, 

isted  at  first  only  by  contract,  but  was  af-  235,  239;  Mclntyre  v.  Carver,  37  Am.  Dec. 

terward  allowed  to  be  claimed  by  implica-  519,  note  522;  Overton's  Law  of  Liens,  16^ 

tiou  from  the  general    usage  of    trade  or  17. 

mode  of  dealing  between  the  parties.    This  Attorneys  at  law  have  both  a  particnlar 

custom  must  be  shown  to  be  so  notorious  or  special  and  a  general   lien;  but  whereas 

and  uniform  that  the  party  against  whom  the   first,  being    for    labor    bestowed   aod 

the  right  is  claimed  must  necessarily  have  money  expended  only  upon  one  transaction, 

taken  it  into  consideration.    General    liens  attaches  not  only  upon  the  papers  and  doca- 

are   regarded   as  an  innovation   upon    the  ments  coming  into  their  hands  in  the  coarse 

common  law,  and  are  not  regarded  with  fa-  of  the  transaction,  but  also  upon  the  fruits 
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of  the  judgment  or  decree  which  their  exer- 
tions have  obtained  (Weeks  on  Attorneys, 
sees.  3G8,  369),  the  general  lien,  being  for 
the  balance  due  them  for  professional  ser- 
Tices,  usually  attaches  only  to  the  papers 
and  documents  which  come  into  their  pos- 
session in  their  professional  capacity,  and 
not  otherwise:  Weeks  on  Attorneys, sec  371; 
Bowling  Green  Sav.  Bank  v.  Todd.  52  N.  Y. 
491;  Dennett  v.  Cutts,  11  N.  H.  163;  Walker 
V.  Sargeant,  14  Vt.  247;  see  St.  John  v.  Dief- 
endorf,  12  Wend.  261;  Ex  parte  Kyle,  1  Cal. 
331;  Mansfield  v.  Borland,  2  Cal.  507;  and 
see  extenslre  note  to  Andrews  y.  Morse,  31 
Am.  Dec.  765. 

liien  of  attorney:  See  31  Am.  Dec.  755- 
760,  note;  51  Am.  St.  Rep.  251-281,  note. 

Insurance  brokers  have  been  held,  from 
the  usage  of  this  kind  of  brokerage,  to  have 
a  lien  for  their  general  balance  upon  the  pol- 
icies which  are  intrusted  to  them,  in  order 


to  enable  them  to  adjust  losses  on  such  poli- 
cies: Wharton  on  Agency,  sec.  707;  Russell 
on  Factors,  194;  Spring  v.  Insurance  Co.,  8 
Wheat.  268;  Cranston  v.  Insurance  Co.,  5 
Biun.  538;  Moody  v.  Webster,  3  Pick.  454; 
see  Jarvis  t.  Rogers,  15  Mass.  396. 

Laborers,  who  are  within  lien  laws:  See 
58  Am.  St  Rep.  303,  note. 

Factors.— Usage  of  trade  usually  gives 
factors  a  general  lien,  which  is  established 
in  this  state  by  section  3053,  post. 

Banker:  Sec.  3054,  post. 

Master  of  ship:  Sec.  3055,  post. 

Mate  and  seamen:  Sec.  8056,  post. 

Lien  fbr  services:  See  sec.  8051,  post. 

Lien  for  improvements  on  leased  land 
does  not  exist,  without  express  agreement, 
merely  on  the  landlord's  agreement  to  pay 
for  them  at  the  expiration  of  the  term: 
Gardner  v.  Samuels,  116  Cal.  84,  89;  58  Anu 
St.  Rep.  135. 


2875/  Special  lien,  what. 

Sec.  2875.    A  special  lien  is  one  which  the  holder  thereof  can  enforce  only  aa 
security  for  the  performance  of  a  particular  act  or  obligation,  and  of  such  obli- 
gations as  may  be  incidental  thereto. 
Incidental  thereto:  See  next  section. 

2876.  Prior  liens. 

Sec.  2876.  Where  the  holder  of  a  special  lien  is  compelled  to  satisfy  a  prior 
lien  for  his  own  protection  he  may  enforce  payment  of  the  amount  so  paid  by 
him  as  a  part  of  the  claim  for  which  his  own  lien  exists. 


To  the  same  effect:  Robinson  y.  Ryan,  26 
K.  Y.  320.  Applied  to  payment  by  mort- 
gagee of  reclamation  district  assessment: 
Weinreich  v.  Hensley,  121  Cal.  647,  656; 
and  it  is  sufficient  to  entitle  the  mortgagee 


to  recoTer  snch  payment  that  the  assess- 
ment created*  an  apparent  cloud  upon  the 
title  to  the  mortgaged  piemises,  and  thus 
impaired  the  security:  Weinreich  t.  Hensley, 
121  Cal.  647,  656. 


2877.  Contracts  subject  to  proTisions  of  this  chapter. 

Sec.  2877.     Contracts  of  mortgage,  pledge,  bottomry,  or  respondentia,  are 
subject  to  all  the  provisions  of  this  chapter. 


AETICLE  II. 


CREATION   OF   LIENS. 

Sec.  2881.  Lien,  how  created. 

Sec.  2882.  No  lien  for  claims  not  due. 

Sec.  2883.  Lien  on  future  interest. 

Sec.  2884.  Lien  may  be  created  by  contract. 

2881.  Lien,  how  created. 

Sec.  2881.     A  lien  is  created: 

1.  By  contract  of  the  parties;  or, 

2.  By  operation  of  law. 

Classiflcation.— ''Liens  exist  by  common      nte,  or  by  express  agreement  of  parties":  8 
law,  or  are  created  either  by  usage,  by  stat-      Parsons  on  Contracts,  238. 
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2882.  No  lien  for  claims  not  due. 

Sec.  2882.     No  lien  arises  by  mere  operation  of  law  nntil  the  time  at  which 
the  act  to  be  secured  thereby  ought  to  be  performed. 


2883.  Lien  on  future  interest. 

Sec.  2883.  An  agreement  may  be  made  to  create  a  lien  upon  property  not 
yet  acquired  by  the  party  agreeing  to  give  the  lien,  or  not  yet  in  existence.  In 
such  case  the  lien  agreed  for  attaches  from  the  time  when  the  party  agreeing  to 
give  it  acquires  an  interest  in  the  thing,  to  the  extent  of  such  interest. 


Hence,  a  grant  of  particular  lands  to 
be  acquired  iu  future  is  valid,  and  takes  ef- 
fect as  a  specific  lien  upon,  the  lands  as  soon 
as  they  are  acquired.  In  Bibeud  v.  Liver- 
pool etc.  Ins.  Co.,  30  Cal.  78,  it  was  held 
that   whenever  a   person,  by   contract,   in- 


tends to  create  a  lieu  upon  personal  prop- 
erty thereafter  to  be  acquired  by  him,  the 
lien,  in  equity,  attaches  upon  the  particular 
property  as  soon  as  the  person  so  contract- 
ing acquires  the  title  thereto^  See,  also, 
Kreling  t.  KreUug,  118  Cal.  413. 


2884.  Lien  may  be  created  by  contract. 

Sec.  2884.     A  hen  may  be  created  by  contract^  to  take  immediate  effect,  as 
security  for  the  performance  of  obligations  not  then  in  existence. 


Mortgagees  for  future  advances,  if  not 
tainted  with  fraud  or  want  of  good  faith, 
were  valid  as  a^zrainst  subsequent  purchas- 
ers and  encumbrancers,  so  far  at  least  as 
respects  advances  made  before  the  right  of 
such  purchasers  or  encumbrancers  attached 
even  at  common  law:  1  Jones  on  Mortgages, 
sec.  365;  and  they  are  so  now,  not  only  in 
England,  but  throughout  the  United  States, 
except  where  positive  statutes  have  been 
enacted  prohibiting  or  restricting  such  mort- 
gages: 1  Jones  on  Mortgages,  sec.  366  et 
seq.;  Tully  v.  Harloe,  35  Cal.  302;  95  Am. 
Dec.  102;  Robinson  v.  Williams,  22  N.  Y. 
380;  Divver  v.  McLaughlin,  20  Am.  Dec. 
659.  note. 

Mortgages  to  secure  future  advances. 
Such  a  mortgage,  made  in  good  faith,  is,  if 
properly  recorded,  a  valid  lieu  from  the 
date  of  its  execution,  as  against  subsequent 
purchasers  or  encumbrancers,  except  as  to 
advances  made  after  actual,  as  distinguish- 
ed from  record,  notice  of  a  subsequent  en- 
cumbrance, though  the  mortgage  does  not 
disclose  upon  its  face  that  it  is  given  for  fu- 
ture advances,  if  the  amount  of  the  liabil- 
ity is  expressly  limited.  If  the  mortgage 
does  disclose  upon  its  face  that  it  is  to  se- 
cure future  advances,  the  amount  need  not 
be  set  out,  and  subsequent  encumbrancers 
must  ascertain  the  extent  of  the  lien:  Tapia 
V.  Demartini,  77  Cal.  383;  11  Am.  St.  Rep. 
288.  See,  also,  as  examples  of  such  mort- 
gages, D'Oyly  V.  Capp,  99  Cal.  153;  Vogan 
V.  Caminetti,  05  Cal.  438;  Moran  v.  Garde- 
meyer,  82  Cal.  102.  An  oral  agreement  made 
by  a  chattel  mortgagee  of  crops  to  make 
future  advances  for  the  use  of  the  mort- 
gagor in  harvebi:iug  the  crops  is  a  contract 
independent  of  the  mortgage  security,  which 
can  only  be  enforced  against  the  mortgagee: 
Bank  of  Woodland  v.  Duncan,  117  Cal.  412; 
Lemon  v.  WoliT.  121  Cal.  272  (chattel  mort- 
gnee  to  secure  future  advances  upon  an  un- 
planted  crop). 


Purpose  of  mortgrag^e,  necessity  of  stat- 
ing.—There  is  much  conflict  of  authority  ou 
this  point:  Divver  v.  McLaughlin,  20  Am. 
Dec.  650j  and  note. 

The  more  reasonable  doctrine,  and  that 
sanctioned  by  the  greater  weight  of  author- 
ity, is  that  if  the  whole  amount  intended  to 
be  secured  is  expressed,  the  fact  that  such 
amount  is  to  consist  wholly  or  partly  of  fu- 
ture advances  need  not  be  stated:  Tully  v. 
Harloe,  35  Cal.  302,  95  Am.  Dec.  102.  where 
the  court,  by  Sanderson,  J.,  said:  "It  is  al- 
ways better,  however,  for  obvious  reasons, 
thaf  the  mortgage  should  be  drawn  so  as 
to  show  the  true  object  and  purpose  of  the 
transaction,  for  suspicion  is  engendered  by 
misrepresentation,  but  disarmed  by  a  state- 
ment of  the  truth":  Tully  v.  Harloe,  35  CaL 
309;  95  Am.  Dec.  102;  see  Jones  on  Chattel 
Mortgages,  sec.  96. 

As  to  whether  the  utmost  amount  of 
the  lien  should  be  stated  in  each  instance, 
there  is  also  much  conflict  of  authority.  In 
Tully  V.  Harloe,  35  Cal.  302,  95  Am.  Dec. 
102,  it  is  held  that  the  instrument  '*mu8t 
show  upon  its  face  the  utmost  amount  in- 
tended to  be  secured,  but  it  need  not  show 
whether  that  amount  represents  an  existini; 
debt  or  future  advances."  But  the  court 
were  not  called  upon  to  decide -whether,  if 
the  instrument  actually  expressed  its  object 
and  purpose,  it  would  still  be  necessary  to 
state  the  ultimate  amount  In  commenting; 
upon  this  case,  the  annotator  of  the  Ameri- 
can Decisions  says,  Divver  v.  McLaughlin,  20 
Am.  Dec.  660:  "In  that  case,  however,  the 
mortgage  was  for  three  thousand  dollars, 
while  the  debt  actually  existing  at  the  time 
was  considerably  less  than  that;  and  it  was 
claimed,  though  not  stated  iu  the  mortgage, 
that  the  residue  was  intended  to  secure  fa- 
ture  advances.  The  decision,  therefore, 
though  made  in  general  terms,  is,  when  in- 
terpreted by  the  particular  facts  of  the  case, 
not  inconsistent  with  the  rule  deduced  frooi 


724 


Title  XIV,  Chap.  I.]  ' 


Liens  in  General. 


§2888 


the  greater  weight  of  the  authoritiefl,  which 
is  that  if  the  mortgage  states  on  its  face 
that  it  is  to  secure  fature  advauces,  the  ut- 
most limit  of  such  advances  need  not  be 
expressed:  Robinson  t.  Williams,  22  N.  Y. 
380;  Jarratt  v.  McDaniel,  32  Ark.  508;  Al- 
len V.  Lathrop,  46  Ga.  133;  Witziuski  v. 
Everman,  51  Miss.  841";  see  opinion  by 
Campbellp  J.,  in  last  case;  1  Jones  on  Mort- 
gages, 367,  note,  where  it  is  stated  that 
later  decisions  in  that  state  have  overruled 
the  contrary  doctrine  previously  held  in 
Connecticut.  Rule  in  Connecticut:  See  Pet- 
tibone  v.  Griswold,  10  Am.  Dec.  106, 
and  note  108.  If  the  means  of  ascer- 
taining the  extent  of  the  lien  are 
pointed  out  in  the  mortgage,  it  is  enough: 
Allen  T.  Lathrop,  46  6a.  ISiS;  see  McDaniels 
V.  Colvin,  16  Vt.  300;  42  Am.  Dec.  512;  In- 
surance Co.  V.  Brown,  11  Mich.  266;  Jones 
on  Chattel  Mortgages,  sec.  05. 

Whether  actual  notice  of  subsequent 
encumbrance  necessary  to  limit  ad- 
vances.— ^As  to  whether  a  subsequent  en- 
cumbrancer must  give  actual  notice  of  his 
encumbrance  to  the  holder  of  a  prior  mort- 
gage to  secure  tuture  advances,  in  order  to 
limit  the  security  to  the  advances  already 
made,  and  prevent  further  advances  upon 
such  prior  lien,  or  whether  the  mere  record- 
ing of  the  subsequent  encumbrance  is  suffi- 
cient for  that  purpose,  the  decisions  *  are 
also  at  variance.  The  preponderance  of  the 
authorities,  however,  favor  the  rule  that  the 


subsequent  encumbrancer  should  be  re- 
quired to  give  actual  notice  of  his  encum- 
brance: Ward  V.  Cooke,  17  N.  J.  Eq.  99; 
Shirras  v.  Caig,  7  Crauch,  51;  Boswell  v. 
Goodwin,  31  Conn.  74;  81  Am.  Dec.  169; 
Brinkmeyer  v.  Browneller,  55  Ind.  487; 
McDaniels  v.  Colvin,  16  Vt.  300;  42  Am. 
Dec.  512;  Frye  v.  Bank  of  Illinois,  11  111. 
367;  Ripley  v.  Harris,  3  Biss.  190;  Nelson  v. 
Boyce,  7  J.  J.  Matsh.  401;  23  Am.  Dec.  411; 
and  1  Jones  on  Mortgages,  sees.  364,  372; 
see  article  in  11  Am.  Law  Reg.,  N.  S.,  27'.^. 
Such  is  now  the  rule  in  this  state:  Tapia  v. 
Demartini,  77  Cal.  383;  11  Am.  St.  Rep. 
288;  Savings  etc.  Soc.  v.  Burnett,  106  Oal. 
514,  533. 

The  contrary  is  held  in  Ladue  v.  Detroit 
etc.  R.  Co.,  13  Mich.  380;  87  Am.  Dec.  759; 
Spader  v.  Lawler,  17  Ohio,  371;  Parmentier 
V.  Gillespie.  9  Pa.  St.  86. 

Where  the  advances  are  obligatory,  being 
made  pursuant  to  a  binding  agreement,  the 
prior  mortgage  is  a  valid  and  fixed  security 
to  the  extent  to  which  the  mortgagee  is 
bound  to  make  advances,  irrespective  of  any 
notice  of  subsequent  encumbrances:  Lyle  v. 
Ducomb,  5  Biun.  585;  Wilson  v.  Russell,  13 
Md.  495;  71  Am.  Dec.  615;  Boswell  v.  Good- 
win, 31  Conn.  74;  81  Am.  Dec.  169;  Brink- 
meyer V.  Browneller,  56  Ind.  487;  Brink- 
meyer V.  Helbing,  57  Ind.  435. 

Betention  of  possession  no  evidence  of 
fraud:  See  note,  sec.  2920. 


ARTICLE  III. 


EFFECT  OF   LIENS. 

Sec.  2888.  Lien,  or  contract  for  lien,  transfers  no  title. 

Sec.  2889.  Certain  contracts  void. 

Sec.  2890.  Creation  of  lien  does  not  imply  personal  obligation. 

Sec.  2891.  Extent  of  lien.* 

Sec.  2892.  Holder  of  lieu  not  entitled  to  compensation. 

Sec.  2893.  Liens,  remedy  for  enforcement  of. 

2888.  lien,  or  contract  for  lien,  transfers  no  title.  | 

Sec.  2888.     Notwithstanding  an  agreement  to  the  contrary,  a  lien, 
tract  for  a  lien,  transfers  no  title  to  the  property  subject  to  the  lien. 


or  a  con- 


The  object  of  'this  section  was  to  estab- 
lish a  uniform  rule  both  as  to  mortgages  of 
personal  as  well  as  of  real  property.  Some 
of  the  early  cases  in  this  state,  of  mortgages 
of  personalty,  held  that  the  legal  title  was 
vested  in  the  mortgagee:  Hackett  v.  Man- 
love,  14  Cal.  85;  and  see  Moore  v.  Mnrdock, 
26  Cal.  526.  "It  appeared  desirable  to  es- 
tablish a  uniform  rule  upon  this  subject, 
and  to  make  all  mortgages  mere  liens  upon 
proi>erty.  The  propriety  of  the  rule  in  re- 
spect to  other  liens  wHl  hardly  be  ques- 
tioned": Commissioners*  statement. 

A  chattel  mortgage  vests  no  title  in  the 
mortgagee,  and  one  executed  after  the  er- 
roneous   decision    in  Berson    v.  Nunan,  63 


Cal.  550,  was  given,  and  before  it  was  over- 
ruled, is  subject  to  the  code  provision: 
Alferitz  v.  Borgwardt,  126  Cal.  201. 

Differences  between  modem,  common- 
law,  and  lien  theories  of  mortgages.— 
Both  systems  are  incongruous  and  incon- 
sistent: Jones  on  Mortgages,  sec.  14;  White 
V.  Rittenmeyer,  30  Iowa,  371. 

Common-law  view. — The  mortgagee  is 
regarded  as  the  owner  of  the  legal  estate 
for  the  purpose  of  protecting  and  enforcing 
his  rights.  The  mortgagor  is  regarded  as 
legal  owner  as  against  every  other  person. 
At  law  the  mortgagee  is  the  legal  owner;  in 
equity  the  mortgagor  is  the  legal  owner. 
Although  the  legal  title  has  pushed  to  the 
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mortgagee,  it  may  be  defeated  by  act  of  the 
grantor,  i.  e.,  payment  at  or  before  the  ma- 
turity of  the  debt  (law  day). 

The  mortgagee  is  entitled  to  immediate 
possession  unless  restrained  by  the  terms 
of  the  mortga^re,  and  upon  default  he  is  al- 
waj's  entitled  to  possession,  and  may  recover 
it  by  an  action  at  law. 

Lien  theory.— It  is  admitted  that  this 
doctrine  is  anomalous.  That  a  legal  con- 
veyance does  not  pass  a  legal  title  is  not 
in  accordance  with  legal  principles.  More- 
over, it  has  been  found  that  in  order  to 
secure  the  equitable  rights  of  the  parties  the 
mortgagee's  interest  must,'  in  some  case,  be 
treated  as  a  title:  Hubbell  v.  Moulson,  53 
N.  Y.  225;  13  Am.  Rep.  519;  Mickles  v. 
Townsend,  18  N.  Y.  575,  684;  Jones  on  Mort- 
gages, sec.  715;  Qv.  Code,  sec.  2929.  post; 
as,  when  the  mortgagee  has  acquired  pos- 
session, he  cannot  generally  be  ejected  until 
the  debt  is  paid,  or  when  the  mortgagor 
subsequently  acquires  title,  it  inures  to  the 
mortgagee:  Sec.  2930,  post;  Vallejo  Land 
Assn.  V.  Viera.  48  Cal.  572. 

Mortgagee  is  not  entitled  to  possession  un- 
til foreclosure  and  sale  unless  by  special 
agreement:  Sec.  2027,  post. 

This  is  the  main  distinction,  from  which 
the  following  may  result: 

2.  At  common  law,  tender  or  payment,  to 
defeat  the  mortgagee's  title,  must  be  made 

• 

2889.  Certain  contracts.  Toid. 

Sec.  2889.  All  contracts  for  the  forfeiture  of  property  subject  to  a  lien,  in 
satisfaction  of  the  obligation  secured  thereby,  and  all  contracts  in  restraint  of 
the  right  of  redemption  from  a  lien,  are  void. 


at  or  before  law  day,  as  the  day  of  pay- 
ment is  termed. 

Under  the  lien  theory,  tender  even  after 
law  day,  but  .before  foreclosure,  and  pay- 
ment at  any  time,  discharges  the  mortgfl^e 
lien.  But  in  this  state  the  tender,  to  dis- 
charge the  mortgage  lien,  must  be  made  at 
or  before  law  day.  See  this  discussed  at 
length  in  note  to  section  2905,  post. 

8.  At  common  law,  a  transfer  of  the  mort- 
gage interest  can  only  be  made  by  an  as- 
signment or  deed  duly  executed  as  a  con- 
veyance. 

Uuder  the  lien  theoi^y,  a  mere  transfer  of 
the  mortgage  note  by  indorsement  or  deliv- 
ery passes  the  mortgage  lien:  Sec  2S^, 
post. 

The  following  states  have  adopted  the 
lien  theory  of  mortgages:  California, 
Dakota,  Florida,  Georgia,  Indiana.  Iowa, 
Kansas,  Louisiana,  Michigan,  Minnesota, 
Montana,  Nebraska,  Nevada,  New  Mexico, 
New  York,  Oregon,  South  Carolina,  Texas, 
Utah,  Washington,  and  Wisconsin. 

In  California,  Iowa,  Kansas,  and  Nevada 
the  statutes  imply  that  the  parties  may  by 
express  stipulation  give  the  right  of  posses- 
sion to  the  mortgagee:  Sec.  2927,  post; 
Jones  on  Mortgages,  sees.  14,  15,  58,  59. 

Duties  of  pledgee:  See  post,  sees.  2997, 
2&QS. 


"This  is  a  well-settled  rule  in  relation 
to  a  mortgage:  See  Clark  v.  Henry,  2  Cow. 
324;  Holdridge  v.  Gillespie,  2  Johns.  Ch.  30; 
Kemsen  v.  Hay,  2  Edw.  535;  Palmer  v. 
Gurnsey,  7  Wend.  248.  The  general  maxim 
of  jurisprudence  applicable  to  such  cases  is, 
'once  a  mortgage,  always  a  mortgage':  Lee 
V.  Evans,  8  Cal.  424;  Clark  v.  Henry,  2  Cow. 
324;  Boltz  v.  Bullmau,  1  Teates,  584;  com- 
pare Bell  V.  Mayor  etc.,  10  Paige,  49,  5C; 
Bums  V.  Nevins,  27  Barb.  493,  503.  The 
rule  also  applies  to  a  pledge:  Code  Napo- 
leon, sec.  2078;  Lucketts  v.  Townsend,  3 
Tex.  119;  49  Am.  Dec.  723.  Stoher  v.  Cogs- 
well, 25  How.  Pr.  267,  is  a  strong  case  upon 
this  rule.  This  beneficent  principle  doubt- 
less governs  in  all  cases  of  liens,  and  the 
commissioners  have  felt  no  hesitation  in  giv- 
ing it  in  this  place  as  a  universal  rule.  They 
have  omitted  the  qualifying  words  of  some 
of  the  decisions,  which  imply  that  an  agree- 
ment in  restraint  of  redemption  may  be 
made  subsequently  to  the  execution  of  a 
mortgage,  inasmuch  as  such  a  qualification, 
if  it  is  a  correct  statement  of  the  law  (which 
is  at  least  extremely  doubtful),  is  certainly 
not  desirable.  Of  course,  a  mortgagor  may 
sell  his  property  to  the  mortgagee,  but  the 
transaction  must  be  a  genuine  sale,  and  not 
a  forfeiture.  This  section,  however,  is  not 
intended  to  deny  the  right  of  an  owner  of  a 
thing  found  to  exonerate  himself  from  all 
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the  claims  of  a  finder  by  snrrenderiug  to 
the  finder  the  property  found.  See  sec. 
1871,  ante":  Commissioners*  note. 

In  support  of  the  proposition  mentioned 
in  the  above  note,  that  a  mortgagor  may 
make  a  bona  fide  sale  of  his  property  to  the 
mortgagee,  the  following  are  authorities: 
Falls  V.  Conway  Mutual  F.  Ins.  Co.,  7  Allen, 
40;  Vennum  v.  Babcock,  13  Iowa,  194: 
Pritchard  v.  Elton,  38  Conn.  434;  Wyncoop 
V.  Cowing,  21  111.  570;  Marshall  v.  Stewart, 
17  Ohio,  356;  Odell  v.  Montross,  6  Hun,  155: 
S.  C.  68  N.  Y.  499;  Shaw  v.  Walbridge.  33 
Ohio  St.  1;  Linnell  v.  Lyford.  72  Me.  280. 
In  Green  v.  Butler,  26  Cal.  601.  the  court, 
per  Sawyer,  J.,  said:  "But  there  can  be  no 
doubt  that  a  mortgagee  can  make  a  bona 
fide  purchase  of  the  equity  of  redemption— 
if,  indeed,  we  may  use  these  terms  in  the 
present  condition  of  the  law  as  to  mortgaf^es 
in  this  state— and  thereby  acquire  an  abso- 
lute title."  See,  also,  to  the  same  effect, 
Watson  V.  Edwards.  105  Gal.  20  (the  kind 
or  character  of  the  consideration  for  sur- 
render of  mortgagor's  rights  is  immaterial, 
if  it  be  fair  and  adeqftate);  Phelan  v.  De 
Martin,  85  Cal.  365.  But  the  consideratioB 
must  be  reasonable;  any  marked  nuderralu- 
ation  will  vitiate  the  sale;  and  the  burden 
is  upon  the  creditor  to  show  that  the  right 
of  redemption  was  given  up  deliberately  and 
for  an  adequate  consideration.    In  an  action 
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to  set  aside  the  de^d,  tender  of  the  mort- 
gagre  debt  is  not  required:  Bradbury  v.  Dav- 
enport, 114  Cal.  593;  55  Am.  St.  Rep.' 92; 
S.  C,  120  Cal.  152.  Compare,  however,  De 
Martin  v.  Phelan,  115  Cal.  538,  56  Am.  St. 
Rep.  115,  a  case  of  sale  after  decree  of  fore- 
closure was  obtained. 
Contracts    between     mortgagor    and 


mortgagee  to  waive  or  release  equity  of 
redemption:  See  55  Am.  St.  Rep.  100-111, 
note. 

Pledgee.— The  parties  may,  at  a  time  sub- 
sequent to  the  pledge,  make  a  bona  fide  and 
just  agreement  that  the  creditor  shall  take 
the  pledge  in  satisfaction  of  the  debt:  Beat- 
ty  v.  Sylvester.  3  Nev.  228. 


2890.  Creation  of  lien  does  not  imply  personal  oblig^ation. 

Sec.  2890.     The  creation  of  a  lien  does  not  of  itself  imply  that  any  person  is 
bound  to  perform  the  act  for  which  the  lien  is  a  security. 

111.  549;  Weed  v.  Coville,  14  Barb.  242;  Cole- 
man V.  Van  Rensselaer.  44  How.  Pr.  368; 
Gaylord  v.  Knapp.  15  Hun,. 87;  Halderman 
V.  Woodward,  22  Kan.  734;  Weil  v.  Church- 
man, 52  Iowa,  253.  So  by  statute  in  Indi- 
ana: Act  1881.  p.  365;  Civ.  Code,  sec.  713; 
Rev.  Stats.  1881,  sec.  1096. 
See  sees.  2909.  2928,  3000,  post. 


Thex^fore  the  remedy  of  the  mort- 
gagee will  be  confined  to  the  property 
mortgaged,  unless  the  instrument  contains 
an  express  agreement  to  pay  the  sum.  or  a 
distinct  acknowledgment  of  an  existing 
debt,  or  unless  there  be  some  other  and  ex- 
traneous evidence  of  the  debt:  Culver  v.  Sis- 
son,  3  N.  Y.  264;  Larmon  v.  Carpenter,  70 


2891.  Extent  of  lien. 

Sec.  2891.  The  existence  of  a  lien  upon  property  does  not  of  itself  entitle 
the  person  in  whose  favor  it  exists  to  a  lien  upon  the  same  property  for  the  per- 
formance of  toy  other  obligation  than  that  which  the  lien  originally  secured. 

2892.  Holder  of  lien  not  entitled  to  compensation. 

Sec.  2892.  One  who  holds  property  by  virtue  of  a  lien  thpreon  is  not  en- 
titled to  compensation  from  the  owner  thereof  for  any  trouble  or  expense  which 
he  incurs  respecting  it,  except  to  the  same  extent  as  a  borrower,  imder  sections 
eighteen  hundred  and  ninety-two  and  eighteen  hundred  and  ninety-three. 


Iffortgag^e  in  possession  is  accountable 
for  the  rents  and  profits,  after  deducting 
necessary  expenses  of  managing  the  prop- 
erty, which  include  taxes  and  necessary  re- 
pairs, but  not  new  and  permanent  improve- 
ments, unless  there  are  special  circum- 
stances which  render  them  indispensable: 
Hidden  v.  Jordan,  28  Cal.  301;  3<2  Cal.  397; 
see,  also,  Jones  on  Mortgages,  sec.  1114  et- 
seq. 

Allowance  for  compensation.— A  mort- 
gagee in  possession  is  not  entitled  to  com- 
pensation for  managing  the  property  or  col- 
lecting the  rents.  He  takes  the  charge  upon 
himself  voluntarily,  and  has  no  right  to 
compensation:  Beuham  v.  Eowe,  2  Cal.  387; 
66  Am.  Dec.  342;  but  he  may  charge  for  the 
services  of  an  agent  employed  in  collecting 


the  rent  when  a  prudent  owner  would  have 
employed  an  agent  in  like  circumstances: 
Davis  V.  Dendy,  3  Madd.  170;  Harper  v. 
Ely,  70  111.  581. 

In  Massachusetts  and  Connecticut,  he  is 
generally  allowed  compensation  for  his  ser- 
vices; in  the  former  state  usually  five  per 
cent:  Gerrish  v.  Black,  104  Mass.  400;  Mon- 
tague V.  Boston  etc.  R.  Co.,  124  Mass.  242; 
Waterman  v.  Curtis,  26  Conn.  241. 

Mr.  Jones  (Jones  on  Mortgages,  sec.  1132) 
says  the  tendency  in  recent  cases  is  evident- 
ly in  the  direction  of  a  change  in  the  rule 
of  no  compensation,  and  cites  Green  v. 
Lamb,  24  Hun,  87,  where  the  court  say  that 
no  fixed  rule  should  be  laid  down,  in  view 
of  the  varying  circumstances  in  different 
cases.  "* 


2893.  Liens,  remedy  for  enforcement  of. 

Sec.  2893.  In  ever}''  case  in  whicth  personal  property^  other  than  an  evidence 
of  debt,  is  subject  to  a  lien  to  secure  a  charge  or  obligation  which  is  due,  and 
such  property  is  in  possession  of  the  lienholder,  and  no  mode  of  enforcing  the 
lien  is  provided  by  contract  or  by  law,  he  may  enforce  it  by  selling  at  public 
auction  so  much  of  such  property  as  may  be  necessary  to  satisfy  the  lien  and 
the  expenses  of  sale,  in  the  manner  and  upon  the  notice  to  the  public  usual 
at  the  place,  in  respect  to  auction  sales  of  similar  property.  If  the  owner  of 
the  property  is  known  to  the  lienholder,  a  copy  of  the  notice  of  sale  must 
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be  mailed  to  him  at  his  last  known  postoffice  address,  at  such  reasonable  time 
before  the  sale  as  will  enable  him  to  attend.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

The  commifsioners  say  that  this  section  the  possession  of  the  lienholderp  anii  no 
''is  intended  to  provide  a  remedy  for  the  other  mode  of  enforcement  is  provided  by 
enforcement  of  iieus  when  the  property  is  in      contract  or  by  law." 


ARTICLE  IV. 


PRIORITY  OP  LIENS. 

Sec.  2897.    Priority  of  liens. 

Sec.  2896.    Priority  of  mortgagre  for  price. 

Sec.  2800.    Order  of  resort  to  different  funds. 

2897.  Priority  of  lieiiB. 

Sec.  2897.  Other  things  being  equal,  different  liens  upon  the  same  property 
have  priority  according  to  the  time  of  their  creation,  except  in  cases  of  bot- 
tomry and  respondentia. 


Pre-existing^  liens,  relation  of  receiTers 
to,  and  remedies  for  their  enforcement:  See 
71  Am.  St.  Rep.  352-3^4^,  note. 

Priority  of  liens.— The  principle  is  be- 
lieved to  be  universal,  that  a  prior  lien  gives 
a  prior  claim,  which  is  entitled  to  prior  sat- 
isfaction, out  of  the  subject  it  binds,  unless 


the  lien  be  intrinsically  defective,  or  be  dis- 
placed by  some  act  of  the  party  holding  it 
which  shall  postpone  him  in  a  court  of  law 
or  equity  to  a  subsequent  claimant:  Per 
Marshall,  C.  J.,  in  Bankin  t.  Scott.  12 
Wheat.  179. 


2898.  Priority  of  mortgage  for  price. 

Sec.  2898.  A  mortgage  given  for  the  price  of  real  property,  at  the  time  of  its 
conveyance,  has  priority  over  all  other  liens  created  against  the  purchaser  sub- 
ject to  the  operation  of  the  recording  laws. 


Mortgage  to  secure  purchaae  price.— 
"The  execution  of  the  deed  and  of  the  mort- 
gage being  simultaneous  acts,  th«e  title  to 
the  laud  does  not  for  a  single  moment  rest 
in  the  purchaser,*'  and  therefore  a  lien  can- 
not attach:  Curtis  v.  Root,  20  111.  53;  and 
such,  in  the  absence  of  statutory  provision, 
is  the  reasoning  of  the  courts:  Lamb  v.  Can- 
non, 38  N.  J.  L.  302;  Appeal  of  aty  Nat. 
Bank,  91  Pa.  St.  163;  Banning  v.  Edes,  6 
Minn.  402;  Turk  v.  Funk,  68  Mo.  18;  30  Am. 
Rep.  771;  see  Jones  on  Mortgages,  sec.  466; 
but^this  reasoning  is  sound  only  where  the 
system  of  common-law  mortgages  obtains, 
ipid  title  passes  by  mortgage.  Yet  as  it  is 
a  principle  pre-eminently  just,  it  has  been 
the  subject  of  statutory  enactment  in  many 
states;  viz.,  Indiana,  Kansas,  Mississippi, 
Maryland,  New  Jersey,  Delaware,  North 
Carolina.  Georgia.  "This  sound  doctrine  is, 
for  greater  certainty,  made  a  statute  pro- 
vision in  New  York":  4  Kent's  Commenta- 
ries, 174. 

'  The  supreme  court  of  this  state,  although 
their  reasons  are  not  stated  in  the  opinion, 
early  adopted  this  principle:  Guy  v.  Car- 
riere.  5  Cal.  511.  See,  also,  Tolman  v.  Smith, 
85  Cal.  280,  286;  citing  Smith  v.  Stanley,  37 
Me.  13;  58  Am.  Dec.  771. 

Gh>od  if  made  to  third  person.— This 
rule  applies    even  where    the    mortgage    is 
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made  to  a  third  person,  who  as  part  of  the 
same  transaction  advances  the  purchase 
money:  Clark  v.  Munroe,  14  Mass.  351;  Mc- 
Gowan  v.  Smith,  44  Barb.  232;  Kittle  r. 
Van  Dyck,  1  Sand.  Ch.  76;  Jones  v.  Parker, 
51  Wis.  218;  Kaiser  v.  Lembeck,  55  Iowa, 
244;  Billingsley  v.  Niblett,  56  Ikiiss.  537. 
And  see  Carr  v.  Caldwell,  10  Cal.  380,  70 
Am.  Dec.  740,  where  a  third  person  ad- 
vancing money  to  pay  off  a  mortgage  for 
purchase  money,  under  foreclosure  of  which 
the  property  was  about  to  be  sold,  was 
subrogated  to  the  rights  of  the  first  mort- 
gagee, said  third  person  having  taken  as  se- 
curity, immediately  upon  the  advancing  of 
the  money,  a  mortgage  upon  the  property: 
See,  also,  Lassen  v.  Vance,  8  Cal.  271;  68 
Am.  Dec.  322;  Dillon  v.  Byrne,  5  Cal.  455. 
If  executed  before  the  conclusion  of  the 
purchase  to  secure  a  loan  with  which  to 
make  a  cash  payment,  though  this  mort- 
gage be  executed  before  the  mortgage  to  the 
vendor,  yet  the  latter  will  take  precedence: 
Turk  V.  Funk,  68  Mo.  18;  30  Am.  Rep.  771; 
Appeal  of  aty  Nat.  Bank,  91  Pa.  St  163. 
And  see  contra,  to  rule  applying  in  case  of 
third  persons:  Stelnsler  v.  Nickum,  38  Md. 
270;  Stansell  v.  Roberts,  13  Ohio,  148: 
Calmes  v.  iMcCracken,  8  S.  C.  87.  The  third 
person,  to  be  entitled  to  the  protection  of 
the  rule,  must  have  advanced  the  money  for 
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Slmultaneotis  mortgages  for  the  pur- 
chase money  given  to  different  persons 
will  be  given  such  effect  as  to  priority  as 
shall  best  follow  the  intent ious  and  secure 
the  rights  of  all  parties:  Pomeroy  v.  Latting, 
15  Gray,  435;  Jones  v.  Phelps,  2  Barb.  Ch. 
440;  Douglass  v.  Peele,  Clarke,  563. 

When  the  equities  are  equal,  the  oldest 
in  point  of  time  will  prevail:  Houfes  v. 
Schultse,  2  Brad.  App.  19G. 

Prior  recording  will  work  no  preference 
as  between  such  mortgages,  if  none  was  in- 
tended: Rhoades  v.  Canfield,  8  Paige,  545; 
Sparks  v.  State  Bank,  7  Blackf.  469;  Van 
Aken  t.  Gleason,  34  Mich.  477.  Otherwise 
if  such  prior  recorded  mortgage  be  assigned 
to  an  innocent  purchaser,  who  in  such  case 
will  be  entitled  to  the  priority  thus  obtained: 
Decker  v.  Boice,  19  Hun,  152;  Corning  v. 
Murray,  3  Barb.   052. 

Homesteads  cannot  be  carred  out  of  the 
property,  so  as  to  impair  the  rights  of  the 
purchase  money  mortgagee:  Montgomery  v. 
Tutt,  11  Cal.  191;  Lassen  v.  Vance,  8  Cal. 
271;  68  Am.  Dec.  322;  Carr  v.  Caldwell.  10 
Cal.  380;  70  Am.  Dec.  740;  McHendry  v. 
Reilly,  13  Cal.  76;  Dillon  v.  Byrne,  5  Cal. 
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the  express  purpose  of  paying  for  the  prop- 
erty, and  the  rule  does  not  apply  where  the 
purchaser  was  at  liberty  to  use  the  money 
so  advanced  for  any  other  purpose:  Van 
Loben  Sels  v.  Bunnell,  120  Cal.  680. 

Becording.— If  the  recording  of  the  pur- 
chase money  mortgage  is  delayed,  and  the 
other  is  first  recorded,  in  the  absence  of  no- 
tice of  the  existence  of  the  former  mortgage 
the  latter  will  obtain  priority:  Duseubury  v. 
Hulbert,  2  Thomp.  &  C.  177. 

Simultaneous  execution.— This  mortgage 
must  be  executed  simultaneously  with  the 
deed  of  conveyance.  The  intervention  of  an 
interval  of  time,  during  which  execution 
upon  an  existing  judgment  might  be  levied, 
will  entitle  such  judgment  to  priority:  Ahem 
v.  White.  38  Md.  400;  Foster's  Appeal,  3  Pa. 
St.  79;  or  an  intervening  mortgage:  Houston 
v.  Houston,  67  Ind.  276;  or  a  wife's  dower: 
Tibbetts  v.  Langley  Mfg.  Co.,  12  S.  C.  465; 
must  constitute  one  transaction:  Grant  v. 
Dodge,  43  Me.  480;  peculiar  circumstances 
under  which  deed  and  mortgage  executed 
at  different  times  held  to  coustdute  one 
transaction:  See  Hurlburt  v.  Weaver,  24 
Minn.  30. 

If  the  instruments  are  delivered  at  the 
same  time,  it  does  not  matter  if  they  were 
executed  in  other  respects  on  different  days, 
because  they  take  effect  only  from  delivery: 
Cake's  Appeal,  23  Pa.  St.  186;  62  Am.  Dec. 
328;  Mayburry  v.  Brien,  15  Pet.  21;  Ban- 
ning V.  Edes,  6  Minn.  402;  Summers  v. 
Dame,  31  Gratt.  791. 

9 

2899.  Order  of  resort  to  different  fnndg. 

Sec.  2899.  Where  one  has  a  lien  upon  several  things,  and  other  persons  have 
subordinate  liens  upon  or  interests  in  some  but  not  all  of  the  same  things,  the 
person  having  the  prior  lien,  if  he  can  do  so  without  risk  of  loss  to  himself, 
or  of  injustice  to  other  persons,  must  resort  to  the  property  in  the  following 
order,  on  the  demand  of  any  parly  interested: 

1.  To  the  things  upon  which  he  has  an  exclusive  lien; 

2.  To  the  things  which  are  subject  to  the  fewest  subordinate  liens; 

3.  In  like  manner  inversely  to  the  number  of  subordinate  liens  upon  the  same 
thing;  and, 

4.  When  several  things  are  within  one  of  the  foregoing  classes,  and  subject 
to  the  same  number  of  liens,  resort  must  be  had: 

1.  To  the  things  which  have  not  been  transferred  since  the  prior  lien  was 

created; 

2.  To  the  things  which  have  been  so  transferred  without  a  valuable  consid- 
eration; and, 

3.  To  the  things  which  have  been  so  transferred  for  a  valuable  consideration 
in  the  inverse  order  of  the  transfer. 


Where  the  vendor  expressly  reserved 
in  the  deed  of  conveyance  a  lien  upon  the 
land  conveyed,  to  secure  the  payment  of 
two  promissory  notes  for  a  part  of  the  price, 
it  was  held  to  create  a  valid  mortgai^: 
Dingley  v.  Bank  of  Ventura,  57  Cal.  467; 
see  sec.  2922,  post,  and  note. 


Marshaling^  assets.— This  principle  will 
nerer  be  enforced  to  the  detriment  of  either 
claimant  or  of  the  person  against  whom  the 
claims  lie:  1  Story's  Equity  Jurisprudence, 
sees.  559,  560;  McArthur  v.  Martin,  23  Minn. 
74;  Marr  v.*  Lewis,  31  Ark.  203;  25  Am.  Rep. 
553;  Taylor's  Appeal,  81  Fa.  St  460;  Her- 


riman  v.  Skillman,  33  Barb.  378;  Reynolds 
V.  Tooker,  18  Wend.  591;  Detroit  Sav.  Bank 
V.  Truesdail.  38  Mich.  430;  Leib  v.  Stribling. 
51  Md.  265.  The  rule  of  this  section  is  not 
unyielding;  an  exception  exists  when  the 
grantee  of  a  portion  of  the  premises  has 
assumed    the    whole,  or  a  portion,  of    the 
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mortgage  debt:  See  post,  sec.  2928,  note;  Ir- 
vine V.  Perry,  119  Cal.  352.  As  to  the  elfect 
of  partial  releases  by  the  mortgagee,  see  post, 
»ec.  2941,  note;  Woodward  v.  Brown,  119 
Cal.  283,  296;  63  Am.  8t.  Rep.  108. 

Chattel  mortgages.— The  rule  is  applied 
to  chattel  mortgages  in  Fett'iboue  t.  Stevens, 
15  Conn.  19;  38  Am.  Dec.  57;  High  v.Brown, 
46  Iowa,  259;  Turner  v.  Flinn,  67  Ala.  529; 
Lee  V.  Buck,  13  S.  C.  178;  National  Bank  v. 
McTjaughliu,  1  McCrary,  258. 

Mortgages.— The  rule  is  applied  to  mort- 
gages in  Swift  V.  Conboy,  12  Iowa,  444; 
Ramsey's  Appeal,  2  Watts,  228;  27  Am. 
Dee.  301;  Fowler  v.  BarksdHle,  Harp.  Eg. 
164;  Terry  v.  Rosell,  32  Ark.  478;  Dawes 


V.  Cammus,  32  N.  J.  Eq.  456;  Scott  v.  Web- 
ster, 44  Wis.  185;  Bryant  v.  Stephens,  58 
Ala.  636;  Shields  v.  Kimbrough,  64  Ala.  501; 
Sibley  v.  Baker,  23  Mich.  312;  Jones  on 
Mortgagee,  sees.  1626-1680. 

Where  tiie  creditor  holds  two  mortgages 
for  the  same  debt,  the  first  upon  the  hmd 
of  the  debtor,  the  second  upon  the  land  of 
the  debtor  and  his  surety,  and  forecloses 
both  at  the  same  time,  held,  the  first  must 
be  exhausted  before  recourse  to  the  second: 
Raun  V.  Reynolds,  11  Cal.  14. 

See  this  subject  extensively  treated  in  the 
American  editor's  note  to  Aldrich  v.  Cooper, 
2  Lead.  Cas.  Eq.,  pt.  1,  p.  255;  and  see  Jones 
y.  Zoilicoffer,  11  Am.  Dec.  796. 


ARTICLE  V, 


REDEMPTION  FROM  LIEN. 


Sec.  2903.    Right  to  redeem. 

Sec.  2904.    Rights  of  inferior  lienor. 

Sec.  2905.    Redemption  from  lien,  how  made. 


2903.  Eight  to  redeem. 

Sec.  2903.  Every  person,  having  an  interest  in  proper^  subject  to  a  lien^ 
has  a  right  to  redeem  it  from  the  lien,  at  any  time  after  the  claim  is  due,  and 
before  his  right  of  redemption  is  foreclosed,  and,  by  such  redemption,  becomes 
subrogated  to  all  the  benefits  of  the  lien,  as  against  all  owners  of  other  interests 
in  the  property,  except  in  so  far  as  he  was  bound  to  make  such  redemption  for 
their  benefit.  [Commissioners*  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 


Who  may  redeem  in  case  of  mortgagee. 

Anyone  who  has  any  interest  in  the  land 
and  would  be  a  loser  by  a  foreclosure  may 
redeem:  Boquet  v.  Cobum,  27  Barb.  230; 
Scott  V.  Henry,  13  Ark.  112;  Piatt  v.  Squire, 
12  Met.  4»4. 

Mortgagor  may  redeem,  even  if  he  have 
no  title:  Lorezana  v.  Camarillo,  45  Cal.  125. 

Tenant  for  years  may  redeem.  The  re- 
demptioner  need  not  have  an  interest  in  fee 
in  the  premises:  Avorill  v.  Taylor,  8  N.  Y. 
44;  Hamilton  v.  Dobbs,  19  N.  J.  Eq.  227; 
Bacon  v.  Bowdoin,  22  Pick.  401. 

But  tlie  redemptioner  must  have  either 
the  mortgagor's  title  or  some  subsisting  in- 
terest under  it:  Grant  v.  Duaue,  9  Johns. 
591;  Chnmberlin  v.  Chamberlin,  44  N.  Y. 
Super.  Ct.  110;  Boarman  v.  Catlett,  13 
Smcdes  &  M.  149;  Powers  v.  Golden  Lumber 
Co.,  43  Mich.  468;  Rapier  v.  Gulf  Qty  Pa- 
per Co.,  CA  Ala.  330;  Moore  v.  Beasom,  44 
N.  H.  215;  Powis  v.  Brown,  4  Ired.  Eq.  413. 

Where  one  enters  into  a  contract  to  pas- 
ture another's  cattle,  and  to  secure  the  ful- 
fillment of  the  contract  delivers  a  mortgage 
to  the  cattle  owner,  and  a  creditor  of  the 


cattle  owner  or  mortgagee  levies  npoo  ind 
sells  such  cattle,  the  purchaser  at  such  Mle 
acquires  no  interest  under  the  mortgage,  tnd 
therefore  is  iiot  entitled  to  redeem  a  prior 
mortgage.  There  was  no  sale  of  the  njort* 
gagee's  interest  in  the  contract  for  pastor- 
age,  and  a  seizure  and  sale  of  the  cattlit  ak»De 
no  more  passed  an  interest  in  the  contract 
than  a  sale  of  the  contract  would  hare 
passed  the  title  to  the  cattle:  Abadie  t. 
Sobero,  36  (^al.  300.  See  generally,  on  who 
may  redeem,  Jones  on  Mortgages,  sec.  1055. 

BedemptJ  oners  from  execution  sale:  See 
Code  Civ.  Proc,  sec.  701  et  seq. 

When  redemption  may  be  made  "after 
the  claim  is  due":  Abbe  v.  Goodwin,  7  Conn, 
377;'Portright  v.  Cady,  21  N.  Y.  343;  see 
Moore  v.  Cord,  14  Wis.  213. 

Mortgage  payable  on  demand, or  at  or  be- 
fore a  day  certain,  may  be  redeemed  at  »nr 
time:  In  re  John  and  CSierry  Street,  1^ 
Wend.  659. 

Before  right  of  redemption  foreclosed. 
Time  of  redemption  may  by  agreement  be 
extended  beyond  the  period  when  it  wonW 
otherwise  be  barred  by  foreclosure:  Gbase 
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T.  McLellen,  49  Me.  375;  Davis  v.  Dresback, 
81  111.  393;  Jones  on  Mortgages,  sec.  1053; 
see  Jones  on  Chattel  Mortgages,  sec.  G89a, 
691.  The  right  exists,  before  foreclosure, 
regardless  of  the  running  of  the  statute  of 
limitations  against  the  principal  obligation, 
unless  the   mortgagee    has   preyiously    ac- 


quired a  title  to  the  premises  by  adverse- 
possession  for  the  period  of  five  years:  Hall 
V.  Amott,  80  Cal.  348. 

Pledgor's  right  of  redemption  may  be  fore- 
closed: Sec.  3011,  post;  see  Code  Civ.  Proc.,. 
sees.  701-707,  340,  347. 


2904.  Bights  of  inferior  lienor. 

Sec.  2904.     One  who  has  a  lien  inferior  to  another,  npon  the  same  property^ 
has  a  right: 

1.  To  redeem  the  property  in  the  same  manner  as  its  owner  might,  from  the 
superior  lien;  and, 

2.  To  be  subrogated  to  all  the  benefits  of  the  superior  lien,  when  necessary 
for  the  protection  of  his  interests,  upon  satisfying  the  claim  secured  tliereby. 

• 

Subd.  1.  Bight  of  redemptloii  by  junior 
mortgagee  applies  to  deeds  of  trnst  as  well 
as  to  mortgages  proper:  Wiley  v.  Ewing,  4f7 
Ala.  418;  Beach  v.  Shaw,  57  HI.  17;  Hodgen 
V.  Guttery,  58  111.  431. 

A»  between  several  persons  entitled  to  re- 
deem, redemption  will  be  decreed  according 
to  the  priority  of  the  claimants:  Moore  y. 
Beasom,  44  N.  H.  215. 

When  junior  mortgagee  files  a  bill  to  re- 
deem a  former  mortgage,  he  may  allege  and 
show  that  the  claim  of  the  prior  mortgagee 
has  been  exaggerated:  Carpentier  v.  Bren- 
ham,  40  Cal.  221. 

The  holders  of  other  notes  secured  by  the 
mortgage  have  a  right  to  redeem,  but  when 
not  made  parties  to  the  action,  must  assert 
this  right  to  redeem  within  four  years  or  it 
18  barred  by  the  statute  of  limitations:  Grat- 
tan  V.  Wiggins,  23  Cal.  IC;  see  Hocker  v. 
Reas,  18  Cal.  650. 

Subd.  2.  Subroc^ation  to  rights  of  su- 
perior lienor.— If  it  were  otherwise,  it 
would  be  impossible  in  a  large  number  of 
cases  for  a  junior  mortgagee  to  secure  his 
debt,  as  the  first  mortgagee  is  not  obliged  to 
assign  his  mortgage  on  payment:  Blachs  y. 
Kelly,  30  111.  462;  Wood  t.  Hubbard,  50  Vt. 
82;  Shimer  t.  Hammond,  51  Iowa,  401. 

A  mortgagee  who  has  paid  a  prior  mort- 
gage or  other  encumbrance  is  entitled  to  be 
repaid  this  amount  as  well  as  his  own  mort- 
gage, and  is  subrogated  to  the  rights  of  the 
prior  mortgagee  or  encumbrancer,  which  he 
himself  would  not  otherwise  have  possessed: 
Harper  v.  Ely.  70  111.  581;  Mosier  v.  Norton, 
as  111.  519;  Weld  v.  Sabin,  20  N.  H.  533;  51 
Am.  Dec.  240;  Grigg  v.  Banks,  59  Ala.  311; 


Smith  V.  Ostermeyer,  68  Ind.  432,  435;  Rob- 
inson V.  Kyan,  26  N.  Y.  320;  Shaflfer  v.  Me- 
Closkey,  101  Cal.  576.  A  joint  mortgagor 
paying  the  whole  debt  is  subrogated  ta 
the  interest  of  his  joint  mortgagor  till  he  is- 
repaid:  Simpson  v.  Gardiner,  97  HI.  237. 

Where  the  equity  of  subrogation  is  a  la- 
tent one,  however,  it  will  not  be  kept  alive 
to  the  prejudice  of  a  subsequent  bona  fide 
purchaser:  Richards  v.  Griffith,  02  Cal.  498; 
27  Am.  St  Rep.  156;  citing  2  Pomeroy's 
Equity  Jurisprudence,  sec.  658;  Persons  v. 
Shaefler,  65  Cal.  70.  But  the  record  of  the 
subsequent  lien  does  not  affect  the  right  of 
subrogation:  Shaffer  v.  McCloskey,  101  Cal. 
576. 

The  purchaser  of  land  at  an  execution 
sale  during  the  time  of  redemption  has  a 
lien,  and  has  a  right  to  subrogation  to  a 
superior  lien  under  a  trust  deed  which  had 
been  executed  by  the  judgment  debtor  on 
the  same  land.  Subrogation  in  such  case 
is  necessary  for  the  execution  purchaser^ 
when  the  judgment  debtor  is  insolvent  and 
has  other  judgment  creditors  with  liens  in- 
ferior to  the  plaintiff's:  Swain  v.  Stockton 
Sav.  etc.  Soc.  78  Cal.  600;  12  Am.  St.  Rep. 
118. 

Mortgagee  is  entitled  to  interest  on 
money  so  paid:  Davis  v.  Bean,  114  Mass. 
360.  So  money  advanced  by  mortgagee  to 
protect  the  property  from  injury  or  loss  be- 
comes a  valid  charge  upon  the  property: 
Rowan  v.  Sharp's  Rifle  Mfg.  Co.,  29  Conn. 
282;  see  Jones  on  Mortgages,  sees.  878,  1080, 
1187.  Subrogation  not  allowed  when  un- 
necessary and  prejudicial:  Jenkins  v.  Con- 
tinental Ins.  Co.,  12  Hqw.  Pr.  60. 


2905.  Bedemption  from  lien,  how  made. 

Sec.  2905.  Redemption  from  a  lien  is  made  by  performing,  or  offering  to 
perform,  the  act  for  the  performance  of  which  it  is  a  security,  and  paying,  or 
offering  to  pay,  the  damages,  if  any,  to  which  the  holder  of  the  lien  is  entitled 
for  delay. 


Tender  after  debt  falls  due  does  not 
discharge  the  mortgage  lien.— The  rule  in 
this  Btate  is  that  a  tender  of  the  amount  due 
on  a  debt  secured  by  a  mortgage,  made  after 
law  day,  does  not,  ipso  facto,  discharge  the 


lien  of  the  mortgage:  Himmelmann  t.  Fitz- 
Patrick,  50  Cal.  i^A);  affirming  Perre  v.  Cas- 
tro, 14  C»l.  519;  76  Am.  Dec.  444. 

In  New  York,  Michigan,  and  Missouri  the 
contrary  rule  prevails,  that  a  tender  made 
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after  law  day,  but  before  foreclosure,  effects 
a  discharge  of  the  lien,  and  relegates  the 
holder  of  th-e  mortgage  to  the  personal  re- 
sponsibility of  his  debtor:  Kortright  v.  Cady, 
21  N.  Y.  343;  78  Am.  Dec.  145;  Ferguson 
V.  Popp,  42  Mich.  115;  Thornton  v.  National 
Exchange  Bank.  71  Mo.  221. 

In  Himmelmaun  v.  Fitzpatrick,  50  Cal. 
650,  the  court  say:  "We  do  not  anticipate 
the  serious  consequences  suggested  by  ap- 
pellant as  the  result  of  an  adherence  to  the 
rule  laid  down  in  Perre  v.  Castro,  14  Cal. 
519,  76' Am.  Dec.  444,  nearly  sixteen  years 

ago In    the    present    case,    if     the 

tender  was  made  in  good  faith,  and  was  in- 
tended to  be  kept  good,  the  mortgagor  could 
have  paid  the  money  into  court  on  the  com- 
mencement of  a  {^ceeding  to  compel  the 
mortgagee  to  accept  it,  and  to  satisfy  the 
mortgage."  Whether  under  section  1504, 
ante,  a  tender  will  not  stop  the  running  of 
interest,  quaere:  Id. 

In  their  note  to  section  2900,  post,  the 
commissioners  say:  "A  tender  of  the  money 
due  upon  a  mortgage  at  any  time  before 
foreclosure  discharges  the  lien,  although  not 
made  till  after  the  day  named  in  the  bond 
for  payment" ;  and  they  rely  for  their  opinion 
upon  Kortright  v.  Cady,  21  N.  Y.  343;  78 
Am.  Dec.  145.  Of  Perre  v.  Castro,  14  Cal. 
519,  76  Am.  Dec.  444,  they  say:  "The  dis- 
tinction taken  between  a  tender  before  and 
a  tender  after  the  law  day  cannot  be  main- 
tained on  principle,  and  the  case  of  Perre 
V.  Castro,  14  Cal.  519,  76  Am.  Dec.  444,  has 
not  been  approved  by  later  decisions." 
Ketchum  v.  Crippen,  37  Cal.  226,  per  Saw- 
yer, C.  J.,  is  then  cited,  wherein  the  court 
say:  "We  think  the  reasoning  in  Kortright 
V.  Cady,  21  N.  Y.  343,  78  Am.  Dec.  145, 
unanswerable;  but  in  Perre  v.  Castro,  14 
Cal.  529,  76  Am.  Dec.  444  [decided  before 
Ivortnirht  v.  Cady,  21  N.  Y.  343.  78  Am.  Dec. 
145],  on  which  respondents  rely,  our  pred- 
ecessors determined  the  question  the  other 
way.  Under  the  view  we  take,  however,  it 
will  be  unnecessary  now  to  determine  which 
view  we  will  follow."  Since  the  commis- 
sioners  wrote   their   note   Himmelmann    v. 


Fitzpatrick.  50  Cal.  650,  has  been  decided, 
and  the  doctrine  of  Perre  v.  Castro,  14  Cal. 
519,  70  Am.  Dec.  444,  expressly  affirmed.  In 
the  latter  case 'the  dictum  of  Sawyer,  0.  J., 
in  Ketchum  v.  Crippen,  37  Cal.  246,  wtB 
brought  to  the  attention  of  the  court  by  the 
appellant  in  his  points  and  authorities,  al- 
though not  mentioned  among  the  appellant's 
citations  by  the  reporter. 

See,  on  this  point,  sec.  1490,  ante. 

But  the  mortgage  being  a  mere  security 
for  a  debt,  it  must  follow  that  the  payment 
of  the  debt,  whether  before  or  after  default, 
will  operate  as  an  extinguishment  of  the 
mortgage:  Mc^Iillan  v.  Richards,  9  Cal.  365; 
70  Am.  Dec.  65.5,  per  Field,  J.;  Johnson  t. 
Sherman,  15  Cal.  298. 

A  creditor  who  refuses  a  tender  prop- 
erly made  converts  the  property,  and  the 
pledgor  may  maintain  trover  or  replevin 
therefor:  Ha  skins  v.  Kelly,  1  Abb.  Pr.,  X.  S., 
63;  Ball  v.  Stanley,  5  Yerg.  199;  26  Am.  Dec. 
263;  McOalla  v.  Clark,  55  Ga.  53;  and  the 
creditor  also  subjects  himself  to  the  chance 
of  any  depreciation  which  may  afterward 
occur.  Thus  he  cannot  recover  the  debt  by 
suit  without  making  a  proper  allowance  for 
the  depreciation  of  the  property  since  the 
time  of  the  tender:  Griswold  v.  Jackson,  2 
Edw.  Ch.  401;  S.  C,  4  Hill,  522;  Hathaway 
V.  Fall  River  Nat.  Bank,  131  Mass.  14; 
Hancock  v.  Franklin  Ins.  Co.,  114  Mass. 
155. 

A  party  who  has  no  interest  in  the 
property  cannot  make  a  valid  tender  on  his 
own  behalf:  Mahler  v.  Newbauer,  32  Cal. 
168;  91  Am.  Dec.  571. 

Equity  will  relieve  from  a  mistake  in 
redemption.— Where  a  party  redeeming 
from  a  sherifiTs  sale  pays  the  whole  or  part  of 
the  requisite  sum  in  counterfeit  money,  the 
redemption  is  not  valid^  and  the  purchaser 
at  such  sale  is  entitled  to  be  placed  in 
statu  quo  upon  returning  the  mouey;  bnt 
if  the  redemptiouer  paid  the  money  under  an 
innocent  mistake,  equity  will  allow  him  to 
perfect  the  redemption  on  payment  of  good 
money,  with  interest:  Pownall  v.  Hall,  45 
Cal.  189. 


Sec.  2909. 

Sec.  2910. 

Sec.  2911. 

Sec.  2912. 

Sec.  2913. 


ARTICLE  VT. 

EXTINCTION  OF  LIENS. 

Lien  deemed  accessory  to  the  act  whose  performance  it  secures. 

Extinction  by  sale  or  conversion. 

Lieu  extiugi.ished  by  lapse  of  time  under  statute  of  limitations. 

Apportionment  of  lien. 

Restoration  of  property  extinguishes  lien. 


2909.  Lien  deemed  accessory  to  act  whose  performance  it  secures. 

S(T.  2909.  A  lien  is  to  be  deemed  accessory  to  the  act  for  t&e  performance  of 
which  it  is  a  security,  whether  any  person  is  bound  for  such  performance  « 
not,  and  is  extinguishable  in  like  manner  with  any  other  accessory  obligation. 
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Object  of  the  section.— Of  this  section 
th«  code  commissioners  say:  "A  mortgage 
may  be  made  to  secure  payment  of  a  sum 
of  money  which  no  person  assumes  to  pay. 
In  such  case,  an  offer  to  pay  the  amount 
would,  of  course,  extinguish  the  lien,  and 
jvt,  strictly  speaking,  there  is  no  principal 
obligation,  since  no  one  is  bound.  This  sec- 
tion is  designed  to  mako  the  rules  concern- 
ing accessory  contracts  applicable  to  all  suoh 
liens.''  That  is^  no  one  need  be  personally 
bound.  Of  course,  a  debt  must  exist  to  oon- 
««titute  a  mortgage,  but  the  property  alone 
remains  liable:  See  Henley  v.  Hotaliug,  41 
Cal.  22. 

A  mortgagee  is  valid  without  any  note 
or  bond,  although  it  purports  to  secure  a 
note  or  bond:  Whitney  ^.  Buckman,  13  Cal. 

2910.  Extinction  by  sale  or  convenion. 

Sec.  2910.  The  sale  of  any  property  on  which  there  is  a  lien,  in  satisfaction 
of  the  claim  secured  thereby,  or  in  case  of  .personal  property,  its  wrongful  con- 
version by  the  person  holding  the  lien,  exlinguishes  the  lien  thereon. 


536;  Mitchell  v.  Bnrnham,  44  Me.  286;  Good- 
hue V.  Berrien,  2  Sand.  Ch.  030;  Qouph  v. 
Seay,  49  Iowa,  111;  see  Flagg  v.  Maau,  2 
Sum.  4^6,  534;  Burger  t.  Hughes,  5  Hun, 
180.  Although  there  be  no  note  or  bond, 
and  no  time  is  specified  for  the  payment  of 
the  mortgage  debt,  the  mortgage,  if  given 
to  secure  a  debt  that  actually  exists,  is 
ralid,  and  may  be  enforced  immediately: 
Brookinga  v.  White.  49  Me.  479;  Camall  v. 
Duval,  22  Ark.  136. 

Assignment  of  debt:  See  sec.  2030,  post. 

If  the  existence  of  the  lien  does  not  de- 
pend upon  possession  it  may  be  assigned,  and 
the  assignment  of  the  claim  carries  with 
it  the  right  to  the  lien  as  an  incident:  Dun- 
can V.  Hawn,  104  Cal.  10. 


Sale  or  conTerslon  extinsnilshes  lien: 
See  Rodgers  v.  Grothe,  58  Pa.  St.  414;  Davis 
▼.  Bigler,  62  Pa.  St.  242;  1  Am.  Rep.  393. 

And  a  conversion  of  mortgaged  chattels 
is  pro  tanto  a  satisfaction  of  the  debt:  Place 
T.  Grant,  0  Mich.  42;  Clark  v.  Griffith,  2 
Bosw.  568. 

The  pledgree  may  recoup  or  offset  the 
debt  secured  in  an  action  brought  against 
him  for  conversion:  Jarvis  v.  Rodgers,  15 
Mass.  389;  Stearns  v.  Marsh,  4  Denio,  227; 
47  Am.  Dec.  248;  Ward  v.  Felters,  13  Mich. 
281,  288;  Belden  v.  Perkins,  78  111.  449; 
Bosenzweig  v.  Frazer,  82  Ind.  342.  Not 
BO  when  the  d^endant  has  a  mere  lien  on 
the  chattel  which  he  has  converted:  Jones 
on  Pledges,  sec.  577.    A  counterclaim  for  a 


debt  not  secured  by  the  pledge  cannot  be 
set  up  in  such  an  action:  Smith  v.  Hall,  67 
N.  Y.  48. 

.Waiver  of  lien  by  refusal  to  deliver  prop- 
erty: See  63  Am.  Dec.  413,  414,  note. 

Sale  of  pled£^ed  stock.— A  pledgee  of 
bank  stock  has  a  special  property  in  it, 
and  not  a  mere  lien  thereon,  which  he  does 
not  lose  by  an  invalid  sale  thereof:  Brittan 
V.  Oakland  Bank,  124  Cal.  282;  71  Am.  St. 
Rep.  58. 

Bule  inapplicable  to  pledgee.— A  bona 
fide  purchaser  from  the  pledgee  will  be  al- 
lowed to  hold  the  property  until  the  ex- 
tinguishment of  the  original  obligation,  as  a 
transferee  of  the  rights  of  the  pledgee: 
Williams  v.  Ashe,  111  Cal.  180. 


2811.  Lien  eztingoished  by  lapse  of  time  under  statute  of  limitations. 

Sec.  2911.  A  lien  is  extinguished  by  the  lapse  of  the  time  within  which, 
under  the  provisions  of  the  Code  of  Civil  Procedure,  an  action  can  be  brought 
upon  the  principal  obligation.   • 

Lapse  of  time  extinguishing^  lien.— 
•*The  contrary  was  held  in  New  York  as  to 
a  mortgage:  Pratt  v.  Hnggins,  29  Barb.  277; 
see  Waltermire  v.  Westover,  14  N.  Y.  16. 
And  as  to  a  pledge:  Taunton  v.  Goforth,  6 
Dowl.  &  R.  384;  see  Story  on  Bailments, 
sec.  302.  Bnt  the  text  is  fully  sustained  by 
the  California  cases:  Heinlin  v.  Castro,  22 
Cal.  100;  McCarthy  v.  White,  21  Cal.  495; 
82  Am.  Dec.  764;  Lord  v.  Morris,  18  Cal. 
482:  Lent  v.  Morrill,  25  Cal.  492;  Wormouth 
▼.  Hatch,  33  Cal.  121;  Arrington  v.  Liscom, 
34  Cal.  365;  94  Am.  Dec.  722;  Cunningham 
V.  Hawkins,  2*1  Cal.  403;  85  Am.  Dec.  73": 
Commissioners'  note;  Code  Civ.  Proc,  sees. 
335-347. 

A  mortgage  lien  barred  under  this  section 
and  the  sections  of  the  Code  of  Civil  Pro- 
cedure referred  to  is  not  renewed  by  a  re- 
newal of  the  note  secured  after  action  on  it 
had  become  barred:  Wells  v.  Harter,  .^6  Cal. 
^2;  see  Jeffers  y.  Cook,  58  Cal.  147;  see 
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sec.  2922,  post,  and  note.  Compare  Loudon 
etc.  Bank  v.  Bandmann,  120  Cal.  220,  where 
it  was  held  that  a  mortgage  to  secure  "in- 
debtedness and  advances"  was  not  extin- 
guished by  the  original  notes  evidencing  the 
indebtedness  becoming  barred,  so  long  ats 
the  indebtedness  is  kept  alive  by  renewal 
of  the  notes.  An  acknowledgment  of  the 
debt  before  it  is  barred  which,  under  section 
360  of  the  Code  of  Civil  Procedure  inter- 
rupts the  running  of  the  statute,  operates 
to  extend  the  time  of  a  mortgage  by  which 
the  principal  obligation  was  originally  se- 
cured: Southern  Pac.  Co.  v.  Prosser,  122 
Cal.  413. 

Vendor's  lien  extinguished  by  lapse  of 
time:  See  California  Sav.  Bank  v.  Parrish, 
116  Cal.  254. 

Debt  and  mortgftge-^Wheu  the  debt  se- 
cured by  a  mortgage  is  barred,  the  mort- 
gage is  barred:  Newhall  v.  Sherman,  Clay 
&  Co.,  124  Cal.  509. 


§§  2912,  2913 
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2912.  Apportionment  of  lien. 

Sec.  2912.  The  partial  performance  of  an  act  secured  by  a  lien  does  not 
extinguish  the  lien  upon  any  part  of  the  property  subject  thereto,  even  if  it  is 
divisible. 


gages;  sec.  79.  Such  covenants  are  strictlj 
construed:  Pierce  v.  Kneeland,  16  Wis.  672; 
84  Am.  Dec.  726.  So  of  chattel  mortgages: 
Clark  v.  Griffith.  2  Bosw.  658. 

Pledgees.— A  renewal  of  a  note  secnred  by 
a  pledge  does  not  extinguish  the  debt  or  dis- 
charge the  lien:  CoUins  v.  Dawley.  4  Colo. 
138;  34  Am.  Rep.  72;  Pinney  t.  Kimpton, 
46  Vt.  80,  83;  Moses  v.  Trice.  21  Gratt  556; 
8  Am.  Rep.  600;  Dayton  Nat  Bank  v.  Me^ 
chants'  Nat.  Bank,  37  Ohio  St.  208. 

See  La.  Rev.  Ov.  Code.  1870,  p.  376,  arts. 
3163.  31^. 


A  part  owner  or  tenant  in  common  can- 
not require  other  part  owners  to  join  him  in 
redeeming  from  the  mortgagee,  and  if  be 
redeems  alone  he  mast  pay  the  whole  amount 
due  on  the  mortgage:  Boquet  v.  Oobum. 
27  Barb.  230;  Hubbard  v.  Ascutney  Milldam 
Co.,  20  Vt.  402;  50  Am.  Dec.  41;  Taylor  v. 
Porter,  8  Mass.  355;  Lyon  v.  Bobbins,  45 
Conn.  513. 

A  very  common  stiptQation  in  mort- 
gages is  that  upon  making  certain  payments 
to  the  creditor  certain  portions  of  the  mort- 
gaged premises  shall  be  released  from  the 
operation  of  the  mortgage:  Jones  on  Mort- 

2918.  Sestoration  of  property  eztinpaiahes  lien. 

Sec.  2913.  The  voluntary  restoration  of  property  to  its  owner  by  the  holder 
of  a  lien  thereon  dependent  upon  possession  extinguishes  the  lien  as  to  such 
property,  unless  otJierwise  agreed  by  the  parties,  and  extinguishes  it^  notwith- 
standing any  such  agreement,  as  to  creditors  of  the  owner  and  persons  subse- 
quently acquiring  a  title  to  the  property,  or  a  lien  tliereon,  in  good  faith,  and  for 
value.  [Commissioners'  Amendment,  approved  March  16, 1901;  took  effect  July 
1,  1901.] 


A  yoliintary  surrender  of  possession  to 
the  owner  or  any  agent  of  his  destroys  the 
lien,  and  it  cannot  be  recovered  by  resuming 
possession:  Hewlett  v.  FUut,  7  Cal.  204; 
Palmtag  v.  Doutrick.  59  CaL  154;  43  Am. 
Rep.  245;  3  Parsons  on  Contracts.  238;  Story 
on  Bailments,  sec.  364.  Must  be  voluntary: 
Tread weU  v.  Davis,  34  Cal.  601;  94  Am. 
Dec.  770;  Hewlett  v.  Flint,  7  Cal.  284;  Tuck- 
er V.  Taylor.  53  Ind.  03;  Robinson  v.  Lai^ 
rabee.  63  Me.  116;  Nevan  v.  Roup,  8  Iowa, 
207;  Ex  parte  Foster.  2  Story,  144;  Estey 
V.  Cooke,  12  Nev.  276.  Accidental  recovery 
of  possession  does  not  revive  bailee's  lien: 
Hall  V.  Barrett,  26  111.  796.  Involuntary 
loss  of  possession  does  not  devest  lien,  as 
where  it  has  been  obtained  by  the  wrong- 
ful act  of  the  pledgor:  Palmtag  v.  Doutrick, 
69  Cal.  154;  43  Am.  Rep.  245;  Walcott  v. 
Keith.  22  N.  H.  196;  Bruley  v.  Rose,  57 
Iowa,  651. 

Where  two  parties  own  wagons  in  com- 
mon, and  one  pledges  his  half  to  the  other 
for  advances,  if  the  pledgee  keeps  the  wag- 
ons on  his  premises  and  marks  the  same 
with  his  name  and  exercises  control  over 
them,  the  mere  fact  that  the  pledgor  is 
painting  them  does  not  show  a  surrender  of 
possession  by  the  pledgee  so  as  to  let  in  a 
creditor  of  the  pledgor:  Waldie  v.  Doll,  29 
Cal.  555.  As  to  factors:  Dunbar  v.  Pettee, 
1  Daly,  112;  see  Fitzhugh  v.  Winan,  9  N. 
Y.  559. 

Where  a  portion  of  the  goods  are  delivered 
as  fast  as  completed,  the  artisan  has  a  right 
to  retain  the  residue  for  the  whole  value  of 
his  services  under  the  contract:  Morgan  v. 
Cougdon,  4  N.  Y.  552;  Schmidt  v.  Blood,  9 
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Wend.  268;  24  Am.  Dec.  143;  Parks  v.  Hall. 
2  Pick.  213;  Chase  v.  Wetmore,  5  Mauie  & 
S.  180;  semble,  McFarland  v.  Wheeler,  26 
Wend.  406. 

Unless  otherwise  ag^reed  by  the 'par- 
ties.— Before  the  amendment  of  1874  the 
following  was  added  to  the  above  section: 
"Unless  such  restoration  is  made  to  the  own- 
er as  a  mere  employee  of  the  holder  of  the 
Uen.  or  for  a  merely  transient  purpose," 
which,  as  it  imports  at  least  an  implied 
agreement,  the  code  examiners  evidently 
considered  in  this  respect  mere  surplusage. 

Pledgor  may  be  imployed  as  agent  of 
pledgee  to  sell  the  goods,  but  to  render  par- 
chaser  liable  for  amount  of .  his  lien  the 
pledgee  roust  notify  the  purchaser  before 
the  purchase  money  is  paid:  Thayer  v. 
Dwight,  104  Mass.  254;  and  see  Rothermel 
V.  Marr.  08  Pa.  St.  285;  Nottlebohm  t. 
Maas,  3  Robt.  240;  Palmtag  v.  Doutrick.  59 
Cal.  154;  43  Am.  Rep.  245. 

Surrender  for  special  parpose.—PIedgee 
does  not  lose  his  Uen  by  permitting  the 
pledgor  to  have  possession  of  the  property 
for  a  special  and  limited  purpose,  and  not 
merely  for  his  own  use  and  benefit:  Palm- 
tag V.  Doutrick,  59  Cal.  154;  43  Am.  Rep. 
245;  Hnyes  v.  Riddle,  1  Sand.  248;  Way  v. 
Davidson.  12  Gray,  406,  466;  74  Am.  Bee. 
604;  Bruley  v.  Rose.  57  Iowa,  651,  6W; 
Hutton  V.  Amett,  51  111.  198;  CoUini  r. 
Buck,  63  Me.  459;  see  Bodenhammer  v.  New- 
som,  5  Jones,  10^,  not  in  accord  with  best 
authorities. 

Creditors  and  subsequent  bona  fide 
purchasers.— As  to  these  the  lien  is  eztin- 
guifthed  by  any  surrender  of  possession  to  the 
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owner  whatever:  Way  y.  Davidson,  12  Gray,  uutarily  allows  personalty  to  pass  into  the 

465;    74   Am.    Dec.   604;   Bodenhammer   y.  possession  of  another  is  bound  by  the  fraud- 

Kewsom,  5  Jones,  43;  McFarland  y.  Wheel-  ulent  acts  of  the  latter  with  respect  to  the 

er,  26  Wend.  467.  equities  of  parties  dealing   bona  fide  and 

The  general  principle  is  that  one  who  yol-  without  notioe:  Id. 


CHAPTER  II, 

MORTGAGB. 

Article  I.    Mortgages  in  Qeneral 2920 

n.    Mortgages  of  Beal  Property 2947 

III.    Mortgages  of  Personal  Property 2955 

AETICLE  L 

MORTGAGES  IN   GBNERAL. 

Sec.  2020.  Mortgage,  what 

Sec.  2921i  Property  adyersely  held  may  be  mortgaged. 

Sec.  2922.  To  be  in  writing. 

Sec.  2923.  Lien  of  a  mortgage,  when  special. 

Sec.  2924.  Transfer  of  interest,  when  deemed  a  mortgage. 

Sec.  2925.  Transfer  made  subject  to  defeasance  may  be  proyed. 

Sec.  2926.  Mortgage  on  what  a  lien. 

Sec.  2927.  Mortgage  does    not  entitle  mortgagee  to  possession. 

Sec.  2928.  Mortgage  not  a  perspnal  obligation. 

Sec.  2929.  Waste. 

Sec.  2930.  Subsequently  acquired  title  inures  to  mortgageew 

Sec.  298L  Foreclosure. 

Sec.  2932.  Power  of  sale. 

Sec.  2933.  Power  of  attorney  to  execute. 

Sec.  2934.  Record  of  assignment  of  mortgage  as  notice. 

Sec.  2935.  When  not  notice  to  mortgagor. 

Sec.  2936.  Mortgage  passes  by  assignment  of  debt. 

Sec.  2937.  Time    allowed  to   record  mortgage.    [Repealed.] 

Sec  2938.  Mortgage,  how  discharged. 

Sec.  2939. .  Same. 

Sec.  2939^.  Discharge  by  foreign  executors. 

Sec.  2940.  Certificate  and  record  of  discharge. 

Sec.  2941.  Duty  of  mortgagee  on  satisfaction  of  mortgage. 

Sec  2942.  Provisions  of  this  chapter  do  not  afifect  bottomry  or  respondentia. 

2920.  Mortgage,  what. 

Sec.  2920.    Mortgage  is  a  contract  by  which  specific  property  is  hypothecated 
for  the  performance  of  an  act,  without  the  necessity  of  a  change  of  possession. 

"The  defLnltioii  of  the  text  is  new.    It  recording  act  (sec  1215,  ante)  as  a  "convey- 

is  designed  to  make  a  clear  distinction  be-  ance,"  does  not  imply  that  it  is  a  transfer 

tween  a  pledge  and  a  mortgage,  and  at  the  of  title:  Stewart  v.  Powers,  98  Cal.  514. 

same  time  to  avoid  the  idea  of  a  mortgage  Chattel  mortgragee-Betentioii  of  poe- 

being  in  any  sense  a  transfer.    *Hypotheca-  session  by  the  mortgasror  or  vendor  of 

tion'  is  the  proper  word  for  the  purpose,  chattels.— That  this  is  prima  fade  fraudu- 

as  it  has  a  well-recognized  meaning  in  the  lent    is  the    general    rule:    Divrer  v.  Mc- 

civil  and  admiralty,  corresponding    precise-  Laughlin,  2   Wend.   596;   20  Am.  Dec.  656, 

ly  to  the  design  of  the  code:  See  Stalnbank  and  note    663;    Curtis  v.  Leavitt,  15  N.  Y. 

V.   Sheppard,   13  Com.   B.  441":  From  the  120;    Bissell    v.  Hopkins,  3    Cow.  166;    15 

note  of  the  commissioners.  Am.  Itec.  259;  Ingalls  v.  Herrick,  108  Mass. 

The  fact  that  a  mortgage  is  defined  by  the  353;  U  Am.  Rep.  360;  Mason  v.  Baker,  1 
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A.  K.  Marsh.  208;  10  Am.  Dec.  724.  In 
Pennflylrania  it  is  fraud  per  se  unlens  re- 
tained in  compliance  with  some  condition: 
Clow  V.  Woods,  9  Am.  Dec.  340,  and  note 
357;  Babb  v.  Clemson,  13  Am.  Dec.  684;  Mc- 
Kibbin  v.  Martin,  64-  Pa.  St.  352;  3  Am. 
Rep.  588. 

Right  of  mortgagee  of  chattels  to  take 
possession  when  he  deems  himself  unsafe: 
See  51  Am.  Rep.  805-809,  note. 

Rule  in  this  state  in  respect  to  chattel 
mortgages  previous  to  the  code  was  as  fol- 
lows: *'No  mortgage  of  personal  property 
hereafter  made  shall  be  valid  against  any 
other  persons  than  the  parties  thereto,  un^ 
less  possession  of  the  mortgaged  property 
be  delivered  to  and  retained  by  the  mort- 
gagee*': Laws  1850,  p.  267;  Woods  v.  Bug- 
bey,  29  Cal.  466,  472;  Meyer  v.  Gorham,  5 
Cal.  322';  Quiriaque  v.  Dennis,  24  Cal.  154; 
Hackett  v.  Manlove,  14  Cal.  85;  Chaffin  v. 
Doub,  14  Cal.  384. 

It  is  obvious,  then,  that  the  above  section 


radically  changes  the  law  rendering  potaes- 
sion  no  longer  necessary  as  against  robse* 
quent  bona  fide  purchasers  and  the  like. 
The  code,  however,  substitutes,  instead  ot 
the  actual  possession  previously  requisite, 
the  recording  provisions  of  sections  2957, 
2959,  2962,  2963,  2965,   and  2966. 

-Actual  transfer  of  possession  of  person- 
alty would  change  it  into  a  pledge:  Sec. 
2924,  post. 

Future  advances,  mortgage  to  secnie: 
See  20  Am.  Dec.  658-663,  note. 

Married  woman,  may  mortgage  her 
separate  property:  See  Alexander  v.  Bea- 
ton Co.,  55  Cal.  15,  where  the  husband 
joined  with  the  wife  in  executing  a  mort- 
gage on  her  separate  property,  and  where 
she  was  held  personally  liable  for  a  defi- 
ciency. 

Continuance  of  mortgage  as  security 
notwithstanding  a  change  in  the  form  of 
debt:  See  86  Am.  Dec.  467-471,  note. 


2921.  Property  adversely  held  may  be  mortgaged. 

Sec.  2921.    A  mortgage  may  be  created  upon  property  held  adversely  to  the 
mortgagor. 

This  provision  is  a  logical  sequence  of  section  2017,  post,  and  section  1047,  ante. 

2922.  To  be  in  writing. 

Sec.  2922.     A  mortgage  can  be  created,  renewed,  or  extended,  only  by  writing, 
executed  with  the  formalities  required  in  the  case  of  a  grant  of  real  property. 


When  the  debt  has  become  barred  by 
the  statute  of  limitations  and  the  mort- 
gage lien  is  consequently  discharged  (sec. 
2911,  ante),  a  renewal  of  the  evidence  of 
the  debt,  i.  e.,  a  note,  will  not  renew  the 
mortgage:  Wells  v.  Harter,  66  Cal.  342. 
In  this  casp  the  court  say:  "It  is  this  new 
contract  which  gives  the  plaintiff  the  right 
to  recover  the  amount  of  the  note.  But 
the  creation  of  the  new  contract  to  pay 
the  money  did  not  create  a  new  mortgage. 
That  could  only  be  done  in  the  mode  pre- 
BQTihod  by  section  2922  of  the  Civil  Code, 
supra.  ...  It  is  plain  that  the  agreement 
indorsed  on  the  note  (the  renewal)  does  not 
answer  the  requirement  of  this  statute.  It 
makes  no  reference  in  terms  to  the  old  or 
to  a  new  mortgage,  and  its  language  does 
not  admit  of  an  inference,  even,  that  the 
purpose  of  the  parties  was  to  create  a  new 
mortgage,  or  to  renew  or  extend  the  old 
one.  It  is  obvious  that  in  view  of  this  pro- 
vision of  the  statute  in  order  to  create,  re- 
new, or  extend  a  mortgage,  there  must  be 
executed,  in  the  mode  prescribed,  a  writ- 
ten instrument  showing,  either  by  express 
terms  or  by  fair  intendment,  that  such  was 
the  intent  of  the  party  to  be  charged." 

A  mortgagor,  after  the  maturity  of  his 
promissory  note  to  secure  which  the  mort^ 
gage  was  given,  executed  to  the  mortgagee 
a  written  instrument,  in  which,  after  re- 
citing the  execution  of  the  note  and  mort- 
gage, and  the  place  of  record  of  the  lat- 


ter, it  was  agreed  that  the  time  for  the 
payment  of  the  note  should  be  extended  to 
a  subsequent  date.  The  agreement  further 
provided  that  nothing  therein  contained 
should  affect  or  impair  any  other  covenant 
or  condition  in  the  note  or  mortgage,  but 
that  they  should  remain  in  as  full  force  and 
effect  as  if  the  agreement  had  not  been 
made.  Held,  that  the  agreement  was  a  re- 
newal of  the  note  and  mortgage  within  the 
meaning  of  section  2922  of  the  Civil  Ode: 
German  Savings  etc.  Soc.  v.  Hutchinson,  68 
Cal.  52. 

When  the  principal  obligation  has  not  be- 
come barred,  and  the  lien  has  not  been 
extinguished  under  section  2911,  ante,  there 
is  no  occasion  to  "create*'  a  new  mortgage 
or  to  "renew"  the  old  one  under  this  sec- 
tion: London  etc.  Bank  v.  Bandmann,  120 
Cal.  220;  65  Am.  St.  Rep.  179.  The  term 
"extended*'  refers  to  a  broadening  of  the 
security  to  cover  additional  advances,  or 
obligations  not  included  in  the  original 
mortgage:  London  etc.  Bank  v.  Bandmann, 
120  Cal.  220. 

That  payment  of  the  debt  is  a  condition 
of  redemption  though  the  debt  is  barred  by 
the  statutes  of  limitations,  see  Boyce  v. 
FiRk.  110  Cal.   107,   113. 

Extension  of  time,  renewal  — An 
agreement,  in  writing  and  acknowledged, 
executed  by  a  mortgagee,  and  delivered  to 
the  vendee  of  the  mortgagor,  that  in  con- 
sideration of  a  payment  by  the  vendee  on 
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the  note  and  mortgage  and  of  the  interest 
on  the  residue  of  the  principal,  the  time  of 
payment  of  such  residue  shall  be  extended 
to  a  certain  date,  operates  as  a  renewal 
of  the  note  and  mortgage  for  the  new  prin- 
cipal to  the  date  agreed  upon:  Sea  ton  v. 
Fiske,  128  Cal.  540. 

This  section  does  not  deprive  a  court 
of  equity  of  the  power,  in  a  proper  case, 
of  declaring  an  instrument  which  is  not  a 
mortgage  in  form  to  bo  one  in  effect,  and 
therefore  a  deed  conveying  land,  and  in  ex- 
press terms  reserving  to  the  grantor  a  lien 
to  secure  the  payment  of  two  promissory 
notes  for  a  part  of  the  price,  creates  an 
equitable  mortgage  upon  the  land:  Dingiey 
V.  Bank  of  Ventura,  57  Cal.  467,  in  which 
the  court  say:  '*The  section  quoted  from 
the  code,  section  2922,-  supra,  cannot  be 
held  to  deprive  a  court  of  equity  of  the 
power,  in  a  proper  case,  of  declaring  an  in- 
strument which  is  not  a  mortgage  in  form 
one  in  effect.  In  the  case  under  consider- 
ation, the  same  deed  that  conveyed  the 
title  declared  the  lien.  It  was  in  writing, 
supported  by  a  valuable  consideration,  ac- 
knowledged and  recorded We  know 

of  no  principle  of  law,  statutory  or  other- 
wise, preventing  parties  from  contracting  as 
the  parties  in  this  case  did,  nor  do  we  know 
of  any  reason  why  their  contract  should 
not  be  enforced  by  the  courts."  See  sec. 
2948,  post,  and  note. 

This  section  does  not  render  incompetent 
a  verbal  agreement  to  divert  harvested 
grain  from  the  satisfaction  of  the  debt  se- 
cured by  a  chattel  mortgage  on  the  grow- 
ing crop,  and  to  convert  the  grain  into  a 
pleflge  to  secure  other  and  subsequent  ad- 
vances from  the  mortgagor  to  the  mortga- 
gee. Such  agreement  does  not  create  a 
chattel  mortgage,  but  operates  to  extin- 
guish the  mortgage  on  the  crop:  Grangers' 
Business  Assn.  v.  Clark,  84  Cat.  201. 

A  verbal  agreement  for  a  mortgage  lien  is 
not  sufficient.  "It  was  not  proven  that  the 
alleged  agreement  was  made  in  writing; 
but  it  appears  to  have  been  entirely  verbal, 
and  therefore  the  finding  that  such  agree- 
ment was  made  is  not  sustained  by  the  evi- 
dence": Citing  the  above  section;  Porter  v. 
Muller,  53  Cal.  677;  and  nee  Jeffers  v.  Cook, 
58  Cal.  152;  Porter  v.  Muller,  65  Cal.  512; 
S.  C,  112  Cal.  355. 

A-  mortgage  defectively  executed,  or  an 
imperfect  attempt  to  create  a  mortgage 
upon  specific  property  for  the  'purpose  of 
securing  a  debt,  creates  in  equity  a  specific 
lien  upon  the  property  intended  to  be 
mortgaged:  Peers   v.   McLaughlin,   88   Cal. 


294;  22  Am.  St.  Rep.  306,  and  cases  cited; 
Daggett  V.  Rankin,  31  Cal.  321. 

Of  this  section  the  code  commissioners 
say,  citing  Stoddard  v.  Hart,  23  N.  Y.  556: 
*'This  section  does  not  recognize  a  mere  de- 
posit of  title  deeds  as  constituting  a  mort- 
gage. In  England  the  rule  is  well  estab- 
lished and  familiar  that  an  advance  of 
money  upon  a  deposit  of  title  deeds  operates 
as  an  equitable  mortgage.  Strictly,  it  is  evi- 
dence of  an  agreement  to  give  a  mortgage, 
which  is  treated  in  a  court  of  equity  as  a 
mortgage,  and  enforced  as  such.  In  this 
state  there  has  never  been  any  such  general 
practice  of  depositing  title  deeds  as  renders 
it  desirable  to  recognize  the  fact  of  de- 
posit as  one  method  of  mortgaging  the  land; 
indeed,  it  is  difficult  to  see  how,  under  our 
system  of  recording  title  deeds  and  treating 
the  record  as  evidence  of  the  title,  such 
a  practice  can  obtain,  to  any  extent.  If 
it  could,  it  ought  not  to  be  encouraged » 
since  it  contravenes  the  policy  of  the  stat- 
ute of  frauds,  and  of  the  recording  acts. 
For  these  reasons,  no  mention  is  made  in 
the  text  of  a  deposit  of  deeds  as  a  method 
of  making  a  mortgage.  Cases  in  which 
such  deposit  is  made  under  circumstances 
which  evince  an  agreement  to  give  a  mort- 
gage, or  create  a  lien  upon  the  deed,  are 
left  to  the  appplication  of  the  general  rules 
relative  to  the  specific  performance  of  con- 
tracts, and  to  liens.  As  to  the  present 
law  in  New  York  upon  this  question,  see 
Rockwell  V.  Hobby,  2  Sand.  Ch.  9;  Stoddard ' 
V.  Hart,  23  N.  Y.  561;  Mandeville  v. 
Welsh,  5  Wheat.  277.  And  in  support  of 
the  views  here  expressed,  see  Ex  parte 
Whitebread,  19  Ves.  209.  No  particular 
words  are  necessary:  Leon  v.  Higuera,  15 
Cal.  483;  Wood  worth  v.  Guzman,  1  Cal. 
203;  BarroUhet  v.  Bartelle,  7  Cal.  450; 
Polhemus  v.  Trainer,  30  Cal.  685." 

Equitable  mortgage  held  to  be  created 
by  assignment  of  title  deeds  as  security 
for  a  debt,  the  facts  occurring  before  the 
code:  Hill  v.  Eldred,  49  Cal.  398.  So,  where 
a  deed  conveying  land  in  express  terms  re- 
serves a  lien  to  the  grantor  securing  the 
payment  of  two  promissory  notes  for  a 
part  of  the  price,  an  equitable  mortgage 
was  held  created  thereby  not  lost  by  as- 
signment of  the  notes:  Dingiey  v.  Bank  of 
Ventura,  57  Cal.  467;  and  see  Bettis  v. 
Townsend,  61  Cal.  333. 

Equitable  mortgage:  See  4  Am.  St.  Rep. 
696-707,  note. 

Description  in  mortgage  by  reference 
to  a  map:  See  Borel  v.  Donohoe,  64  Cal. 
447,  where  parol  evidence  was  necessary  to 
help  out  the  description  in  a  mortgage. 


2983.  Lien  of  a  mortgage,  when  special. 

Sec.  2923.     The  lien  of  a  mortgage  is  special,  unless  otherwise  expressly 
agreed,  and  is  independent  of  possession. 

Possesaion.— This  is  a  repetition   of  the      Foparty  v.  Sawyer,  17  Cal.  589;  Dutton  v. 
principle  recognized  in  sections  2927,  2929,      Wnrschaiier,  21  Cnl.  609;  82  Am.  Dec.  765; 
post,   and   in   Nagle   v.   Macy,  9  Cal.  420;      Kidd   v.   Teeple,    22    Cal.  255;  Jackson  v. 
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liodge,  36  Cal.  28;  Rnynor  v.  Lyons,  37 
Cal.  452. 

Contrary  doctrine  formerly  held  as  to  chat- 
tel mortgages:  Wilson  v.  Brannan,  27  Cal. 
258;  Heylad  v.  Badger,  35  Cal.  404;  see  note, 
"Chattel  Mortgages,"  sec.  2920,  ante. 

The  mortgagor  may  at  any  time  give 
possession  to  mortgagee  by  parol  agree- 
ment, and  Biich  possession  becomes  a  special 
additional  security  for  the  debt,  not  de- 
pendent upon  the  right  of  foreclosure,  but 
depending  solely  upon  the  existence  of  the 
debt:  Speot  v.  Spect,  88  Cal.  437;  22  Am. 
St.  Rep.  314.  Hence,  the  mortgagor  cannot 
maintain  ejectment  against  the  mortgagee 
while  the  debt  remains  unsatisfied,  even 
thonsrh  an  action  for  its  recovery  is  barred 
by  the  statute  of  limitations:  Spect  v.  Spect, 
88  Cal.  437;  22  Am.  St.  Rep.  314. 

Mortgagee  in  possessiozL  is  accountable 
for  nothing  more  than  the  actual  rents  and 
profits  received,  or  what  with  reasonable 
attention  he  ought  to  have  received:  Mur- 
dock  V.  Clark,  59  Cal.  683;  Mnrdock  v. 
Clarke,  90  Cal.  427;  he  is  not  held  to  the 
strict  responsibility  of  a  trustee  in  the  care 
and  management  of  the  property:  Murdock 
v.  Clarke,  90  Cal.  427.    See,  further,  as  to 


rents  and  profits,  De  Cazara  v.  Orena,  80 
Cal.  132;  Borel  v.  Kappeler,  79  CaL  342; 
Demick  v.  Cuddihy,  72  Cal.  110;  Malone  v. 
Roy,  118  Cal.  512.  He  has  no  power  to 
make  expensive  improvements,  but  may 
make  repairs  necessary  to  preserve  the 
property  from  ordinary  wear  and  tear: 
Beckman  v.  Wilson,  61  Cal.  335;  Raynor  v. 
Drew,  72  Cal.  307.  See  Murdock  v.  Qarke, 
90  Cal.  427,  for  further  questions  of  ac- 
counting between  mortgagor  and  mortgagee. 
No  allowance  can  be  made  for  improve- 
ments by  a  mortgagee  wrongfully  in  posses- 
sion: Malone  v.  Roy,  107  Cal.  518;  nor  is 
he  entitled  to  receive  and  retain  the  rents; 
if  he  receives  them,  he  is  liable  to  the  ad- 
ministrator of  the  deceased  mortgagor  for 
money  had  and  received  to  the  use  of  the 
estate:  Freeman  v.  Campbell,  109  Cal.  360 
(administrator's  right  to  recover  rents  not 
lost  by  failure  to  counterclaim  them  in  a 
previous  foreclosure  suit). 

The  court  has  no  power  to  appoint  a  re- 
ceiver of  rents  and  profits,  where  the  mort- 
gagee in  possession  has  not  committed  waste 
or  otherwise  abused  his  trust:  OnmmiiigB 
V.  Cummings,  75  Cal.  434. 

Special  lien.— For  definition,  see  sec  2875. 


2924.  Transfer  of  interest,  when  deemed  a  mortg^e. 

Sec.  2924.     Every  transfer  of  an  interest  in  property,  other  than  in  trust, 

made  only  as  a  security  for  the  performance  of  another  act,  is  to  be  deemed  a 

mortgage,  except  when  in  the  case  of  personal  property  it  is  accompanied  by 

actual  change  of  possession,  in  wliich  case  it  is  deemed  a  pledge.    [Amendment^ 

approved  March  30,  1874;  Amendments  1873-74,  260;  took  effect  July  1,  1874.] 

Deed  absolute  on  its  face,  when  a  mort- 
gage: See  sees.  2925,  2060.  That  parol  evi- 
dence is  admissible  to  show  that  a  deed  ab- 
solute on  its  face  is  a  mortgage,  see  the 
cases  cited  below. 


Absolute  deed  and  agreement  to  con- 
vey, when  constitutes  a  mortgage:  See  17 
Am.  Dec.  300-306,  note;  4  Am.  St.  Rep.  609- 
708,  note. 

Parol  evidence  to  show  that  deed  or 
bill  of  sale  intended  as  mortgage:  See  15 
Am.  Dec.  47,  48,  note. 

The  deed  and  defeasance  must  be  between 
the  same  parties:  Low  v.  Henry,  9  Cal.  538; 
and  the  criterion  will  be  whether  there  is  a 
subsisting  and  continuing  debt  from  the 
grantor  to  the  grantee:  Farmer  v.  Grose,  42 
Cal.  109;  Jones  v.  Gardner,  58  Oal.  641; 
Hickox  V.  Lowe.  10  Cal.  197;  Page  ▼.  Vil- 
hac,  42  Cal.  75;  Lodge  v.  Turman,  24  Cal. 
385;  Sears  ▼.  Dixon,  33  Cal.  326;  Kuhn  v. 
Rumpp,  46  Cal.  299;  Morris  y.  Angle,  45 
Cal.  236;  Montgomery  y.  Spect.  55  Cal.  352; 
People  Y.  Irwin,  14  Cal.  428;  Ford  t.  Irwin, 
18  Cal.  117;  Ahorn  y.  McCarthy,  107  Oal. 
382;  chattel  mortgage:  Moore  y.  Murdock, 
26  Cal.  514;  parol  evidence  is  admissible  to 
determine  this:  Farmer  y.  Grose,  42  Cal. 
169;  Taylor  v.  McLain,  64  Cal.  513;  Ahern 
Y.  McCarthy,  107  Cal.  382;  at  law  as  well 
as  in  equity:  Jackson  y.  Lodge,  36  Cal.  28; 
Vance   y.   Lincoln,   38   Cal.    586;   Gray   y. 
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Hamilton,  33  Oal.  686;  Rayuor  y.  Lyons,  37 
Cal.  452;  Taylor  y.  McLain.  64  Cal.  513; 
Husheon  y.  Husheon,  71  Cal.  407;  Baker  ?. 
Fireman's  Fund  Ins.  Co.,  70  Cal.  34.  When 
the  conYeyauce  is  in  consideration  of  a  pre- 
existing debt,  the  question  to  be  settled,  in 
determining  whether  the  conYeyance  is  a 
mortgage  is  whether  the  intention  of  the 
parties  was  to  cancel  the  debt  or  to  secare 
its  payment:  Cook  y.  Lion  etc.  Ins.  Oo..  67 
Cal.  369;  Manasse  y.  Dinkelspiel,  68  Cal.  4(M, 
w^here  such  a  deed  was  held  not  intended  as 
a  mortgage.  That  the  instrument  is  a  mort- 
gage is  a  conclusion  of  law  from  the  fsct 
that  at  the  time  it  was  executed  it  was  in- 
tended as  a  security  for  a  debt:  Malone  t. 
Roy,  94  Cal.  341;  Husheon  y.  Husheon,  71 
Cal.  407;  Locke  v.  Moulton,  96  Cal.  2L 

A  deed  absolute  in  form  held  a  mortgage 
to  secure  purchase  money  and  future  ad- 
Yances:  Campbell  y.  Freeman.  99  Oal.  54& 

That  a  mutual  surrender  of  the  defea- 
sance and  note,  with  intent  to  makethedeed 
absolute,  may  be  a  Yalid  transaction,  and 
that  the  mortgagor  is  thereby  estopped  from 
claiming  any  interest  in  the  land,  whether 
the  legal  title  passes  or  not,  see  Watson  t. 
Edwards,  106  Cal.  70. 

The  fact  that  the  grantee  is  in  possession 
under  the  conYeyance  does  not  enlarge  or 
affect  his  interest  in  the  property,  though 
he  has  a  right    to    retain    possession  until 
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the  mortgage  debt  is  paid:  Mardoclc  y. 
Clarke,  90  Cal.  4:97.  Tlie  deed  intended  as 
a  mortgage  does  not  convey  the  title,  nor 
give  the  right  of  possession  of  the  premises 
to  the  mortgagee:  Ray  nor  v.  Drew,  72  Cal. 
307;  Brandt  v.  Thompson,  91  Oal.  458; 
Smith  V.  Smith,  80  Cal.  323;  Locke  v.  Moul- 
ton,  96  Cal.  21;  Hall  v.  Amott,  80  Cal.  348; 
Wenzel  v.  Schultz,  100  Cal.  250,  255;  but  it 
constitutes  a  cloud  on  the  title  of  the  gran- 
tor which  he  may  remove  upon  doing  equi- 
ty, though  the  lien  is  extinguished  by  fail- 
ure of  grantee  to  foreclose:  Hall  v.  Amott, 
SO  Cal.  34S.  That  possession  of  grantee  un- 
der the  deed  and  agreement  does  not  be- 
come adverse  until  his  refusal  of  the  ofifer 
to  redeem,  see  Warder  v.  Enslen,  73  Cal. 
291. 

I<egral  title  not  necessarily  conveyed 
by  an  absolute  deed.~It  has  been  held 
that  an  absolute  deed,  though  sliown  by 
parol  evidence  to  have  been  intended  as  a 
mortgage,  conveys  the  legal  title:  Hughes 
T.  Davis,  40  Cal.  117;  on  the  authority  of 
which,  Espinosa  v.  Gregory,  40  Cal.  58,  to 
the  same  effect.  A  deed  intended  as  a  mort- 
gage, made  while  these  decisions  were  the 
law,  conferred  a  title  subject  only  to  equi- 
ties which  became  barred  by  the  statute  of 
limitations;  and  the  grantee  might  recover 
in  ejectment  when  the  equities  were  so 
barred:  Allen  v.  Allen,  106  Cal.  137.  But 
in  Montgomery  t.  Spect,  55  Cal.  362,  the 
court,  without,  however,  referring  to  these 
cases  on  this  point,  decides  in  effect  that  a 
deed  absolute  in  form  does  not  necessarily 
transfer  title.  The  court  say:  **Whether  a 
deed  absolute  in  form  be  a  mortgage  is  a 
question  of  intention  to  be  inferred  from  all 
the  facte  and  circumstances  of  the  trans- 
action in  which  the  deed  was  executed, 
taken  in  connection  with  the  conduct  of  the 
parties  after  its  execution.  In  such  cases, 
the  central  fact  to  be  found  is  the  exist- 
ence of  an  indebtedness  at  the  time  of  the 
transaction,  and  a  continuation  of  the  rela- 
tion of  debtor  and  creditor.  If  that  fact 
be  found,  the  inference  deducible  from  it 
is  that  the  deed  was  not  made  to  transfer 
the  title  to  the  laud  described  in  it,  but  was 
made  for  the  purpose  of  securing  the  debt 
which  the  grantor  owed  to  the  grantee." 
Same  as  to  chattel  mortgages:  Moore  v.  Mur- 
dock,  26  Cal.  514;  see  May  bury  v.  Ruiz,  58 
Cal.  11.  A  deed,  absolute  in  form,  intended 
as  a  mortgage  is  to  be  construed  as  a  mort- 
gage, and  does  not  constitute  an  abandon- 
ment of  the  homestead.  Also,  Bettis  v. 
Townsend,  61  Cal.  333,  where  the  court 
held  a  deed  absolute  in  form  a  mortgage, 
and  held  that  the  mortgagor  might  recover 
from  the  mortgagee,  after  the  latter  had 
ftold  the  property,  the  surplus  which  the  lat- 
ter received  on  the  sale  above  the  amount 
secured  by  the  mortgage. 

Evidence  that  deed  a  mortgage.— 
The  evidence  to  show  that  absolute  deed 
and  defeasance  was  intended  as  a  mortgage 
should  be  so  clear  as  to  leave  no  doubt  as 
to  the  real  intention  of  the  parties:  Henley 
V.  Hotaling,  41  Cal.  22;  Hopper  v.  Jones,  29 


Cal.  18;  Mahoney  v.  Bostwick.  96  Cal.  53; 
31  Am.  St.  Bep.  175;  Ganceart  v.  Henry, 
98  Cal.  281;  Penney  v.  Simmons,  99  Cal. 
380;  and  see  supra  herein  as  to  parol  evi- 
dence. 

For  examples  of  evidence  held  sufficient* 
see  Rogers  V.Jones.  92  Cal.  80;  Baker  v.  Fire- 
man's Fund  Ins.  Co.,  79  Cal.  34;  Husheon  v. 
Husheon,  71  CaL  407;  Wenzel  v.  Schultz, 
100  Cal.  250.  Where  the  court  and  a  special 
jury  are  satisfied  with  the  proof,  their  find- 
ing will  not  be  disturbed,  if  there  has  been 
no  abuse  of  discretion:  Cline  v.  Bobbins,  112 
Cal.  581.  No  accompanying  written  promise 
on  the  part  of  the  mortgagor  to  pay  the 
debt  is  necessary:  Husheon  v.  Husheon,  71 
Cal.  407;  Locke  v.  Moulton,  96  Cal.  ,21. 

Great  inequality  between  the  value  of  the 
property  and  the  i)rice  alleged  to  have  been 
paid  for  it  is  a  circumstance  tending  strong- 
ly to  show  that  a  deed  absolute  in  form 
was  only  a  mortgage:  Husheon  v.  Husheon, 
71  Cal.  407. 

The  fact  that  the  grantor  has  subsequent- 
ly conveyed  the  premises  and  aelivered  pos- 
session thereof  to  a  third  party  cannot  af- 
fect the  question  of  intention:  Locke  ▼. 
Moulton,  96  Cal.  21. 

Pleading.— For  various  matters  of  plead- 
ing and  practice  in  actions  to  enforce  mort- 
gages of  this  sort,  or  to  redeem  from  them, 
see  Locke  v.  Moulton,  96  Cal.  21;  S.  C.  108 
Cal  49,  as  to  what  may  be  proved  under  de- 
nial of  grantee's  title;  Mahoney  v.  Bostwick, 
9>6  Cal.  63;  31  Am.  St.  Rep.  175,  as  to  ac- 
counting between  grantor  and  grantee  in 
possession,  for  rents  and  profits,  and  for 
improvements:  Murdock  v.  Clark,  90  Cal. 
427,  as  to  form  of  the  decree  in  foreclosure; 
Husheon  v.  Husheon,  71  Cal.  407,  as  to  ac- 
counting between  the  parties;  Bull  v. 
Strong,  96  Cal.  27;  Dalton  v.  Leahey,  80 
Cal.  446,  where  the  deed  was  in  satisfac- 
tion of  a  debt  due  from  grantor  to  grantee; 
Gumpel  V.  Castagnetto,  97  Cal.  15.  as  to  suf- 
ficiency of  complaint  in  action  to  redeem; 
Miller  v.  Thayer,  74  Cal.  351.  tcs  to  form  of 
the  action  to  redeem  and  accountiug;  Bnker 
V.  Fireman's  Fund  Ins.  Co..  79  Cal.  34,  as 
to  time  of  redemption;  Ganceart  v.  Henry, 
98  Cal.  281,  as  to  bringing  action  for  re- 
demption prematurely. 

Decree. — In  a  suit  to  redeem  from  a  deed 
intended  as  a  mortgage  it  is  not  proper  to 
enter  a  decree  foreclosing  the  mortgage,  but 
the  decree  should  limit  a  reasonable  time 
within  which  plantiff  must  pay  the  balance 
found  due,  and  direct  that  in  default  of 
such  payment  within  the  time  limited  the 
action  should  be  dismissed:  Cline  v.  Rob- 
bins,  112  Oal.  581;  Cowing  v.  Rogers,  34 
Cal.  (H8. 

Transfer  of  personalty  a  pledge.-Of 
this  portion  of  the  section  the  commission- 
ers say:  **It  is  intended  by  the  exception 
made,  which  in  some  respects  involves  a 
material  alteration  of  the  law,  to  relieve 
chattel  mortgages,  accompanied  with  a  gen- 
uine change  of  possession,  from  the  necessi- 
ty of  recordation,  and  to  prevent  the  frauds 
against    Tvrhich    the    statute    requiring    the 
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recordation  of  mortgages  was  aimed,  by  sub- 
jecting such  mortgages  to  the  law  of  pledge, 
by  which  it  is  clear  that  they  ought  to  be 
govern  ed." 

See  an  application  of  this  clause  of  this 
section  in  Sonoma  Valley  Bank  v.  Hill,  50 
Cal.  107. 

Under  this  section,  one  having  the  pos- 
session of  personal  property  as  security  for 
a  debt  due  him  holds  the  same  as  a  ple<lge, 
whether  the  title  thereto  has  passed  to  him 
or  not:  Loughborough  v.  McNevin,  74  Cal. 
250;  5  Am.  St.  Rep.  435.  Upon  the  pledge 
of  the  capital  stock  of  a  corporation  as  se- 
curity for  a  debt,  the  legal  title  thereto,  as 
between  the  pledgor  and  pledgee  remains  in 
the  former. 

"Other  than  in  trast."— This  clause  was 
introduced  by  the  code  examiners. 

Deed  of  trust,  given  to  secure  a  note,  an^ 
authorizing  the  trustee  to  sell  the  land  at 
public  auction,  and  execute  to  the  purchaser 
a  good  and  sufficient  deed  of  the  same,  upon 
default  in  paying  the  note  or  interest  as  it 
falls  due,  and  out  of  the  proceeds  to  satisfy 
the  trust  generally,  and  to  render  the  sui^ 
plus  to  the  grantor,  etc.,  the  trustee  not  bear- 
ing the  ceditor,  but  a  third  party,  is  not  a 
mortgage  requiring  judicial  sale:  Koch  v. 
Briggs,  14  Cal.  250;  73  Am,  Dec.  651;  Grant 
V.  Burr,  54  Cal.  298;  see,  also.  Burr  v. 
Rehroeder,  32  Cal.  610;  Green  v.  Butler.  26 
Cal.  595;  Sacramento  etc.  R.  R.  Co.  v.  Su- 
perior Court.  55  Cal.  453;  Batemnn  v.  Burr, 
57  Cal.  480;  Durkin  v.  Burr,  60  Cal.  360. 

The  fact  that  such  deed  was  made  direct- 
ly to  a  creditor  of  the  grantor  as  trustee, 
and  not  to  a  third  party,  is  immaterial  upon 
the  question  as  to  whether  the  conveyance 
should  be  treated  as  a  mortgage  or  a  deed 
of  trust,  as  such  question  must  depend  upon 
the  essential  character  of  the  instrument  as 
shown  by  its  terms:  More  v.  Calkins,  95 
Cal.  435;  29  Am.  St.  Rep.  128.  The  distinc- 
tion between  an  absolute  deed  of  trust,  and 
a  deed  of  trust  in  the  nature  of  a  mortgage, 
is  this:  A  deed  of  trust  in  the  nature  of  a 
mortgage  is  a  conveyance  of  the  property  to 
the  trustee  merely  as  collateral  security  for 
the  payment  of  a  debt,  upon  an  express 
condition  of  defeasance,  with  power  to  sell 
the  property  and  pay  the  debt  in  case  of 
a  default  by  the  trustor;  an  absolute  deed 
of  trust  is  a  conveyance  of  the  property  to  a 
trustee  for  the  purpose  of  selling  it  to  pay 
d-ebts,  the  effect  of  which  is  to  pass  an  un- 
conditional and  indefeasible  title  to  the  trus- 
tee for  the  purposes  of  the  trust:  Powell 
V.  Patison,  100  Cal.  234.  An  absolute  con- 
veyance of  property  by  a  debtor  to  his 
creditor,  in  trust,  that  he  may  sell  the  same, 
and  out  of  the  procee<ls  discharge  the  debt, 
is,  in  effect,  only  a  mortgage  with  a  power 
of  sale,  which  the  grantee  may  treat  as 
such;  and,  if  he  proetn^ds  to  foreclosure,  his 
relation  to  the  pr()i>erty  is  the  same  as  that 
of  a  mortgagee  in  the  foreclosure  of  an 
ordinary  mortgage:  FeJton  v.  Le  Breton,  92 
Cal.  457.  For  further  instance  of  deed  of 
trust,  see  Savings  etc.  Soc.  v.  Burnett,  106 
Cal.  514,  528.    If    the    beneficiary    accepts 


the  debtor's  note  in  payment  of  the  debt 
secured,  the  trust  is  extinguished,  except 
as  to  the  duty  of  the  trustees  to  reconvey: 
Sa\inga  etc.  Soc.  v.  Burnett,  106  Cal.  514, 
528. 

Generally,  in  those  states  where  the  "liea 
theory"  of  mortgages  prevails,  such  trust 
deed  is  held,  like  a  mortgage,  not  to  con- 
vey the  legal  title;  such  being  tlie  dedsions 
in  Iowa,  Nebraska.  Kansas,  and  Texas: 
Jones  on  Mortgages,  sec.  1769.  But  in  this 
state  and  in  Florida  (Soutter  y.  Miller,  15 
Fla.  625),  and  perhaps  in  other  states,  it  is 
held  that  the  trust  deed  vests  the  legal  ti- 
tle in  the  trustee:  Koch  v.  Briggs,  14  Cal. 
256;  73  Am.  Dec.  651;  Grant  v.  Burr,  54 
Cal.  298;  Partridge  v.  Shepard.  71  CaL  470. 

Therefore,  equity  will  not  enjoin  the  trus- 
tee, to  whom  the  title  has  passed,  from  fell- 
ing the  land  to  pay  the  debtl  although  the 
statutory  time  for  bringing  an  action  npon 
«uch  debt  has  expired:  Grant  v.  Burr,  54 
Cal.  298. 

Where  the  accounts  between  the  parties 
are  complicated,  and  the  balance  due  is  nn- 
cerlain,  a  sale  may  sometimes  be  enjoined 
until  the  equities  between  the  parties, 
which  should  affect  the  amount  doe,  are 
settled  and  the  balance  due  can  be  ascer- 
tained: More  V.  Calkins,  85  Oal.  177,  188. 
When  a  sale  is  made  under  the  direction 
of  a  court  of  equity,  by  officers  appointed 
by  the  court,  it  is  not  a  sale  by  the  trustee, 
and  the  rule  forbidding  a  trustee  to  pnrchate 
at  his  own  sale  does  not  apply:  Felton  ▼. 
Le  Breton.  92  Cal.  457.  A  beneficiary  nn- 
der  a  deed  of  tnist  may  purchase  at  a  rale 
in  pursuance  of  the  trust'  as  effectually  as 
any  creditor  may  purchase  the  property  of 
his  debtor  at  a  judicial  sale,  and  the  trustee 
may  bid  for  the  beneficiary,  at  his  instance, 
without  impairing  the  validity  of  the  sale: 
Felton  V.  Le  Breton.  92  Cal.  467;  but  a  sale 
to  a  third  person  who  purchased  in  pursn* 
ance  of  an  agreement  with  the  trustees 
that  he  should  pay  nothing  for  the  prope^ 
ty,  and  should  hold  it  subject  to  tl»  direc 
tion  of  the  trustees,  is  fraudulent:  Scott  t. 
Sierra  Lumber  Co.,  67  Cal.  71.  Where  a 
deed  of  trust  provides  that  in  case  of  de- 
fault the  trustees  shall,  on  application  of 
the  creditor,  sell  the  premises  to  them  con- 
veyed at  public  auction  to  the  highest  bid- 
der for  cash,  and  authorizes  them  to  es- 
tablish as  a  condition  of  sale  that  the  cred- 
itor may  bid  and  purchase  thereat,  redt* 
als  in  a  deed  executed  by  tiie  trustees  to 
such  creditor,  who  purchased  at  the  sale, 
to  the  effect  that  the  sale  was  at  public 
auction  to'the  highest  bidder  for  cash,  and 
that  the  trustee  did,  as  a  condition  of  the 
sale,  permit  the  creditor  to. bid  and  pw- 
chase,  are  prima  facie  evidence  of  the  facta 
80  recited,  although  the  deed  of  trust  is 
silent  as  to  their  effect;  and,  in  an  action 
of  ejectment  by  the  purchaser,  evidence  de- 
l\ors  the  deed  is  not  necessary  to  show  title 
and  right  of  possession  in  the  plaintiff: 
Savings  etc.  Soc.  v.  Deering,  66  Oal.  281. 
Powers  of  sale  under  trust  deeds  or  mort- 
gages will  be  strictly  construed;  but  such 
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a  sale  is  not  necessarily  void  or  Toidable, 
because  made  for  an  amount  greater  than 
tbe  secured  debt,  where  no  bad  faith  ap- 
pears, and  there  is  no  proof  that  the  rigrhts 
of  the  mortgagor  were  injuriously  affected, 
or  that  bidders  were  deterred  from  attend- 
ing the  sale:  Savings  etc.  Soc.  v.  Burnett, 
1()6  Cal.  514,  536;  Sears  v.  Livermore,  17 
Iowa,  297;  85  Am.  Dec.  564;  Hamilton  v. 
Lubukee,  51  111.  415;  99  Am.  Dec.  562. 

Merger  of  mortgage.— A  mortgage  is  not 
merged  by  the  conyeyance  of  the  land  from 
the  mortgagor  to  the  mortgagee  where 
there  is  an  iuterrening  mortgage:  Brooks  v. 
nice.  56  Cal.  428;  Rumpp  v.  Gerkens,  59 
Cal.  496. 

Merger  is  a  question  of  intent:  Shaffer  v. 
McCloskey.  101  Cal.  57^.  Equity  will  pro- 
tect the  mortgagee  from  merger  when  nec- 
essary for  the  protection  of  his  just  rights. 
This  is  especially  the  case  when  the  prior 
mortgage  was  held  by  him  in  trust  for  one 
person,  and  the  title  is  acquired  by  him  in 
trust  for  another:  Scrivner  v.  Dietz,  84  Cal. 
295.  And  when  a  mortgage  is  assigned  to 
the  owner  of  the  fee,  it  wiU  be  kept  alive 
to  enable  him  to  foreclose  the  right  of  a 
homestead  claimant  which  was  inferior  to 
the  mortgage:  Davis  v.  Randall,  117  Cal. 
21;  citing  2  Pomeroy's  Equity  Jurisprudence, 
Bees.  788,  792. 

Merger  of  mortgage  in  Judgment:  See 
^  Am.  Rep.  133.  134,  note. 

Purchase  by  mortgagee  from  mortgag- 
or: See  44  Am.  St.  Rep.  (J09,  700,  note. 

Equltabl^e  mortgage:  See  note  to  sec. 
2922. 

Default  in  payment  of  interest  or 
taxes.—The  mortgagee  may  delay  foreclos- 
ing for  default  in  payment  of  interest;  he 
is  not  obliged  to  take  advantage  of  the  priv- 
ilege a^  once:  Brickell  v.  Batchelder,  62  Cal. 
€23.  And  that  the  right  of  the  mortgagee 
to  foreclose  for  nonpayment  by  the  mort- 


gagor of  taxes  which  the  former  pays  and 
charges  to  the  latter,  see  the  same  case. 

Provisions  in  mortgage  as  to  taxes  and 
interest. — ^As  to  effect  of  provisions  of 
state  constitution,  article  XIII,  sections.  4 
and  5,  rendering  invalid  an  agreement  by  the 
mortgagor  to  pay  the  mortgage  tax,  see 
Marye  v.  Hart,  76  Cal.  291;  Burbidge  v. 
Lemmert,  99  Cal.  493;  Harralson  v.  Bar- 
rett, 99  Cal.  607;  Hewitt  v.  Dean,  91  Cal. 
5.  That  the  constitutional  provision  is  for 
mortgagor's  benefit,  which  he  may  waive  if 
he  sees  fit,  see -Harralson  v.  Barrett,  99  Cal. 
607. 

When  the  mortgage  provides  that,  on  de- 
fault in  payment  of  interest,  the  entire  un- 
paid balance  of  the  principal  shall  at  the 
option  of  the  payee  become  due  and  paya- 
ble, notice  of  the  exercise  of  the  option  need 
not  be  given  prior  to  bringing  an  action  to 
foreclose:  Sichler  v.  Look,  93  Cal.  600; 
Hewitt  V.  Dean,  91  Cal.  5,  distinguishing 
Dean  v.  Applegarth,  65  Cal.  391.  The  op- 
tion may  be  exercised  within  a  reasonable 
time  after  default:  Hewitt  v.  Dean,  91  Cal. 
5.  A  failure  to  exetcise  the  option  upon  the 
first  default  is  not  a  waiver  of  the  right  to 
exercise  it  upon  a  subsequent  default: 
Campbell  v.  West,  86  Cal.  197.  For  further 
cases  discussing  right  to  foreclose  on  de- 
fault in  payment  of  interest,  see  Yoakam 
V.  White,  97  Cal.  286;  Pacific  Mutual  etc. 
Ins.  Co.  V.  Shepardson,  77  Cal.  345;  Mon- 
roe V.  Fohl,  72  Cal.  568;  Campbell  v.  West, 
86  Cal.  197;  Bank  of  Napa  v.  Godfrey,  77 
Cal.  612;  Coleman  v.  Commins,  77  Cal.  5J8. 

Deed  to  one  advancing  purchase  mon- 
ey.—Whore  the  defendant  in  an  action  to 
quiet  title  purchased  land  the  purchase 
money  of  which  was  advanced  by  plaintiff's 
testator,  to  whom  the  legal  title  was  con- 
veyed by  the  grantor  in  trust  for  the  de- 
fendant in  po^ession,  and  as  security  for 
the  repayment  by  him  of  the  purchase  mon- 
ey, the  transaction  is  more  than  a  mortgage: 
Woodward  v.  Hennegan,  128  Cal.  293. 


2925.  Transfer  made  subject  to  defeasance  may  be  proved. 

Sec.  2925.  The  fact  tKat  a  transfer  was  made  subject  to  defeasance  on  a  con- 
dition may,  for  the  purpose  of  showing  such  transfer  to  be  a  mortgage,  be 
proved  (except  as  against  a  subsequent  purchaser  or  encumbrancer  for  value 
and  without  notice),  though  the  fact  does  not  appear  by  the  terms  of  the  in- 
strument. 

Deed  absolute  on  its  face  a  mortgage: 
See  sees.  2924,  2950»  and  notes.  In  Mabury 
T.  Rniz,  58  Cal.  11,  which  decides  that  a 
grant  of  a  homestead  absolute  in  form,  exe- 
<jiited  by  the  husband  and  wife,  but  intend- 
^  as  a  mortgage,  does  not  constitute  an 
abandonment  of  the  homestead,  the  court 
*If,  however,  the  mortgagee  was  an 


say: 


innocent  purchaser  without    notice  of    the 


real  character  of  the  deed  to  Higuera,  h«  is 
protected,  and  the  homestead  must  be  held 
abandoned  as  to  the  plaintiff  in  this  action/* 
and  cite  the  above  section:  See  Security 
etc.  Trust  Co.  v.  Willamette  Steam  Mills 
etc.  Co.,  99  Cal.  636. 

Becording  defeasance:    See    sec.    2950, 
post. 


12926.  Mortgage,  on  what  a  lien. 

Sec.  2926.    A  mortgage  is  a  lien  upon  everything  that  would  pass  by  a  grant 

of  the  property. 
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With  respect  to  fixtures,  in  the  opinion 
of  the  author  of  the  notes  in  the  An>erioan 
Decisions,  "whether  the  controversy  arises 
out  of  a  ciaim  interposed  by  the  hrir,  T<endee 
or  mortgagee  of  the  owner  of  the  fee,  we 
think  is  in  most  cases  immaterial.  The  tnie 
test,  we  apprehend,  in  either  of  such  cases 
is  this:  Was  the  property  in  controTersy 
made  a  part  of  the  freehold  for  the  enjoy- 
ment of  the  inheritance?  To  make  it  a 
part  of  the  freehold,  there  need  not  be  any 
physical  annexation;  the  property  may  be 
attached  with  screws  or  hinges  in  such  a 
manner  that  its  removal  will  work  no  injury 
to  the  inheritance;  or  it  may  be  that  it  is 
retsiined  in  its  place  solely  by  the  laws  of 
gravitation.  Thus,  fencing  material  acci- 
dentally or  temporarily  detached,  after  hav- 
ing been  used  as  a  part  of  a  fence:  Good- 
rich V.  Jones,  2  Hill,  142;  or  placed  along 
the  line  of  a  contemplated  fence,  but  not 
yet  used,  because  the  construction  of  the 
fence  is  not  completed,  has  been  adjudged 
to  be  real  estate:  Conklin  v.  Parsons.  1 
Chand.  240;  and  so  has  manure  produced 
upon  a  farm,  even  as  against  a  tenant  there- 
of: Kittredge  v.  Wood,  3  N.  H.  503;  14  Am. 
Dec.  393;  Chase  v.  Wingate,  68  Me.  204, 
28  Am.  Kep.  36,  and  the  note  thereto": 
Gray  v.  Holdship,  17  Am.  Dec,  note  600. 

Fixtures,  generally:  See,  ante,  sec.  060. 

Hortgage  lien  extends  to  all  improve- 
ments and  repairs  upon  mortgaged  prem- 
ises, although  made  subsequently  to  the  exe- 
cution of  the  mortgage,  whether  made  by 
the  mortgagor,  or  by  a  purchaser  from  him 
without  actual  notice  of  the  existence 
of  the  mortgage:  Sands  t.  Pfeiffer,  10 
Cal.  258;  Martin  v.  Beatty,  54  111.'  100; 
Rice  V.  Dewey,  54  Barb.  455;  Wharton  v. 
Moore,  84  N.  C.  479;  37  Am.  Rep.  627. 

Mortgagor,  after  sale  of  mortgaged  prem- 
ises, possesses  no  right  to  despoil  the  prop- 
erty of  its  fixtures:  Lavenson  v.  Standard 
Soap  Co.,  80  Cal.  245;  13  Am.  St.  Rep.  147. 
The  deed  of  the  sheriff  takes  effect  by  re- 
lation from  the  date  of  the  mortgage  and 
passes  fixtures  subsequently  annexed: 
Sands  v.  Pfeiffer,  10  Cal.  258,  which  must 
be  considered  as  limited  by  Hill  v.  Gwin, 
51  Cal.  47,  to  the  extent  that  it  relates  back 
to  those  fixtures  annexed  after  delivery  of 
the  mortgage  and  remaining  affixed  to  the 
premises  at  the  time  of  foreclosure  and  sale. 
Fixtures  severed  from  the  realty  become 
personalty:  Sands  v.  Pfeiffer,  10  Cal.  258; 
Buckout  V.  Swift,  27  Cal.  433;  87  Am.  Dec. 
90;  Hill  V.  Gwin,  51  Cal.  47;  Gardner  v.  Fin- 
ley,  19  Barb.  317.  The  authorities  are  di- 
vided on  this  point.  Contra:  Hutchins  y. 
King,  1  Wall.  53,  59;  Dorr  v.  Dudderar,  88 
111.  107;  Gore  v.  Jenness,  19  Me.  53. 

Mortgage  Hen,  whether  terminated  by 
sale  under  mortgage:  See  58  Am.  Dec.  569- 
571,  note. 

Qas  fixtures,  whether  logically  or  not, 
have  generally    been    held,  even  when    at- 


tached by  the  owner  of  the  fee,  mere  chit- 
tels:  Montague  v.  Dent,  10  Rich.  135;  67 
Am.  Dec.  572:  Vaughen  v.  Haldemao.  33 
Pa.  St.  522;  75  Am.  Dec.  622;  approved  ia 
Jarechi  v.  Philharmonic  Soc,  79  Pa.  St.  4()4; 
Rogers  v.  Crow,  30  Mo.  92.  Contra:  Keeler 
V.  Keeler,  31  N.  J.  Eq.  191.  See  Fratt  v. 
Wliittier.  58  Cal.  120;  41  Am.  Rep.  251.  Tlie 
rule  of  law  that  the  intention  of  the  owner 
of  the  fee  is  of  controlling  importance  is 
confirmed  and  approved  in  the  recent  cases 
of  Arnold  v.  Crowder,  81  HI.  56;  25  Am. 
Rep.  200;  and  Hutchings  ▼.  Masterson,  46 
Tex.  551;  26  Am.  Rep.  286;  see  Hawes  v. 
Lathrop,  48  Cal.  493. 

Growing  crops:  See  sees.  2955,  2972,  and 
note. 

Bark  severed  from  trees  growing  upon 
mortgaged  premises  loses  its  character  as 
realty,  and  the  mortgagee  has  no  lien  there- 
on, as  against  a  bona  fide  purchaser  nt  a 
sale  made  while  the  bark  remains  in  the 
possession  of  the  mortgagor:  Moisant  v. 
McPhee,  92  Cal.  7a 

Engine  and  boiler  held  to  be  fixtares: 
Merritt  v.  Judd,  14  Cal.  59;  Sands  v.  Pfeiff- 
er, 10  Cal.  258;  McKieman  v.  Hesse,  51  Cal. 
594;  do  not  become  fixtares  if  hired:  Hill  v. 
Sewald,  53  Pa.  St.  271;  91  Am.  Dec.  209; 
see  Stell  y.  Pashall,  41  Tex.  640;  see  note 
sec.  2955,  snbd.  3. 

Sign  of  hotel  does  not  make  the  name  a 
fixture:  Woodward  v.  Lazar,  21  Oal.  448; 
82  Am.  Dec.  751. 

Addition,  to  a  house  is  a  fixture:  Hawcs 
T.  Lathrop,  38  Cal.  493. 

Extension  of  wharf  beyond  boundary  of 
leased  property  not  a  fixture:  Coburu  v. 
Ames,  52  Cal.  385;  28  Am.  Rep.  684.  See, 
generally,  on  fixtures,  note  to  sec.  660,  ante; 
Jones  on  Mortgages,  sec.  428  et  seq.;  note 
to  Gray  v.  Holdship,  17  Am.  Dec.  68a 

Appurtenances.— A  mortgage  of  a  bnild- 
ing  carries  with  it  the  land  on  which  it 
stands  and  which  is  essential  to  its  use,  if 
such  appears  to  have  been  the  intention  of 
the  parties:  Wilson  v.  Hunter,  14  Wis.  683; 
80  Am.  Dec.  795;  and  see  Whitney  v.  Olney, 
3  Mason,  280;  Esty  v.  Baker.  48  Me.  495; 
Doyle  V.  Lord,  64  N.  Y.  433.  436;  21  Am. 
Rep.  629;  Greenwood  v.  Murdock,  9  Gray, 
20;  69  Am.  Dec.  272.  See,  also,  Mitch- 
ell y.  Amador  Canal  etc.  Co.,  75  CaL 
4(>4,  as  to  what  is  appurtenant  to  a  water 
ditch  so  as  to  pass  by  a  decree  fore- 
closing the  same.  That  a  way  of  neces- 
sity is  appurtenant  to  and  passes  with  the 
transfer  of  the  title  to  a  parcel  of  land,  see 
Blum  V.  Weston,  102  Cal.  362;  41  Am.  St 
Rep.  188.  Where  the  owner  of  land  to  which 
a  right  of  way  is  appurtenant  sells  or  de- 
vises it  in  separate  parcels  to  different  per- 
sons, each  of  such  persons  acquires  a  risht 
of  way  as  appurtenant^ to  his  particular  part 
of  the  land:  Cumer  y.  Howes,  103  Cai 
431. 


« 

2927.  mortgage  does  not  entitle  mortgagee  to  possession. 

Sec.  2927.    A  mortgage  does  not  entitle  the  mortgagee  to  the  possession  of 
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2928, 2929 


the  property,  unless  authorizecl  by  tlie  express  terms  of  the  mortgage ;  but  after 
the  execution  of  the  mortgage  the  mortgagor  may  agree  to  such  change  of  pos- 
session without  a  new  consideration. 


The  interest  of  the  mortgagee  is  not 
enlarged  or  affected  by  the  fact  that  he 
is  in  possession  under  the  mortgage;  and 
after  condition  broken,  whether  in  or  out 
of  possession,  he  cannot  convey  the  legal 
title,  and  his  deed  as  mortgagee  alone  passes 
nothing  without  transfer  of  the  debt:  But- 
ton ▼.  Warschauer,  21  Cal.  609;  82  Am. 
Dec.  766;  but  see  note,  "Replevin,"  under 
sec.  2926,  supra;  and  Laflin  v.  Griffiths,  34 
Barb.  58,  commented  upon;    see  sec.  2892, 


note.  For  provision  in  a  chattel  mortgage 
entitling  mortgagee  to  possession,  see  Bank 
of  Woodland  v.  Duncan,  117  Cal;  410;  post, 
sec.  2072. 

Mortgagee's  possession:  See  sees.  2920, 
2923,  and  notes. 

Replevin.— If  a  chattel  mortgage  contains 
a  special  contract  allowing  the  mortgagee 
to  take  possession  of  the  chattels  after  de- 
fault, the  contract  may  be  enforced  by  re- 
plevin: Harper  v.  Gordon,  128  Cal.  489. 


2928.  Mortgage  not  a  personal  obligation. 

Sec.  2928.  A  mortgage  does  not  bind  the  mortgagor  personally  to  perform 
the  act  for  the  performance  of  which  it  is  a  security,  unless  there  is  an  express 
covenant  therein  to  that  effect. 


Personal  responsibility  of  mortgagor: 
See  sees.  2890,  2909,  ante,  and  notes.  The 
invalidity  of  the  mortgage  does  not  affect 
the  debt  intended  to  be  secured:  Shaver  v. 
Bear  Ri^er  etc.  Co.,  10  Cal.  896.  See  Bid- ' 
del  T.  Brizzolara,  04  Cal.  354,  for  a  state- 
ment of  the  legal  relation  existing  between 
the  mortgagee  and  a  purchaser  from  the 
mortgagor  who  assumes  the  mortgage.  Af- 
ter a  careful  examination  of  the  New  York 
decisions,  it  is  determined  that  the  mort- 
gagee can  avail  himself  of  such  agreement, 
only  on  the  principle  of  subrogation. 

Assiunption  of  mortgage  by  grantee 
of  mortgagor.— The  personal  liability  of 
the  grantee,  in  such  case,  is  based  on  the 
principle  of  pection  1559,  ante:  See,  also, 
Alvord  V.  Spring  Valley  Gold  Co.,  106  Cal. 
547;  Williams  y.  Naftzger,  103  Cal.  438.  It 
cannot  be  enforced  against  him  by  the 
mortgagee  where  the  grantee's  promise^  is 
made,  not  for  the  mortgagee's  benefit,  Sut 
for  the  mortgagor's.  So,  when  the  deed  to 
the  grantee  is  intended  as  a  mortgage  se- 
curity of  a  debt  of  the  grantor  to  the  grantee 
a  promise  by  the  grantee  to  pay  the  prior 
mortgage,  the  promise  was  for  the  mort- 
gagor's benefit  only:  Sarings  Bank  v.  Thorn- 
ton, 112  Cal.  255,  citing  Gamsey  t.  Rog- 
ers, 47  N.  Y.  233;  7  Am.  Rep.  440;  Chung 


Kee  V.  Davidson,  73  Cal.  522;  Keller  v.  Ash- 
ford,  133  U.  S.  624.  The  assumption  of  the 
debt  by  the  grantee  renders  him  liable  as 
the  principal  debtor  and  the  grantor  as 
supply,  and  the  mortgagee,  as  creditor,  is 
entitled  to  the  benefit  of  the  security  given 
by  the  grantee,  as  principal  debtor,  to  the 
grantor  as  surety,  for  the  payment  of  the 
debt:  Williams  v.  Naftzger,  103  Cal.  438; 
Tulare  Co.  Bank  v.  Madden,  109  Cal.  312; 
Hopkins  v.  Warner,  109  Cal.  183;  ante,  sec. 
2654.  It  is  not  necessary  that  there  be  a 
formal  promise  on  the  part  of  the  grantee 
to  pay  the  mortgage  debt,  if  his  intention  to 
assume  the  debt  appears  from  a  considera- 
tion of  the  entire  instrument.  The  obliga- 
tion may  be  made  orally  or  in  a  separate  in- 
strument; it  may  be  implied  from  the  trans- 
action of  the  parties,  or  shown  by  the  cir- 
cumstances under  which  the  purchase  was 
made:  Hopkins  v.  Warner,  109  Cal.  133. 
Where  the  grantee  of  a  portion  of  the  mort- 
gaged premises  assumes  the  whoie  or  a 
part  of  the  mortgage  debt,  his  portion  be- 
comes primarily  liable  for  the  whole  of  the 
debt  or  th-e  part  he  assumed,  as  against  the 
mortgagor  or  subsequent  grantees  of  other 
parcels  of  the  premises:  Irvine  v.  Perry,  119 
Cal.  352;  citing  3  Pomeroy's  Equity  Juris- 
prudence, sec.  1225. 


2929.  Waste. 

Sec.  2929.    No  person  whose  interest  is  subject  to  the  lien  of  a  mortgage  may 
do  any  act  which  will  substantially  impair  the  mortgagee's  security. 

full  extent  of    the  injury:    Jones  on  Mort- 


Mortgagee'B  remedy  for  removal  of 
fiztures,  and  for  waste— Beplevin.— Un- 
der the  common-law  system,  the  mortgagee 
may  maintain  replevin,  his  right  of  action 
being  based  upon  his  general  legal  owner- 
ship: Jones  on  Mortgages,  sees.  458,  688; 
but  this  is  not  consistently  maintained  in 
some  states  where  this  system  prevails;  as 
Xew  Jersey:  Kirsher  v.  Schalk,  39  N.  J.  L. 
335.  Another  and  concurrent  remedy  is 
that  of  an  action  for  damages,  in  which, 
upon  the  same  ground,  he  may  recover  the 


gages,  sec.  454,  note  6).  This  latter  action 
also  exists  where  the  lien  theory  of  mort- 
gages has  been  adopted,  but  it  is  not  main- 
tainable unless  the  mortgagee  shows  that 
his  security  has  been  impaired;  and  the 
damages  will  be  limited  to  the  loss  he  may 
sustain  upon  his  security:  Van  Pelt  v.  Mc- 
Graw,  4  N.  Y.  110;  Gardner  v.  Heartt,  3 
Denio,  232;  Lane  v.  Hitchcock,  14  Johns. 
213. 
It  will  be  concluded  that  where  the  lien 
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theory  obtains,  no  action  of  replevin  will 
consistently  lie. 

But  in  Laflin  v.  Griffiths,  34  Barb.  58,  it 
is  decided  that  the  moit^^aKce,  if  in  posses- 
sion of  the  property,  tbouf>rh  before  fore- 
closure, may  sustain  an  action  for  the  re- 
covery of  fixtures  removed  during  his  pos- 
session of  the  property,  on  the  ground  that 
they  were  taken  from  his  actual  possession. 
That  he  since  acquired  the  legal  title  did 
not  alter  or  in  any  way  increase  his  rights 
as  to  the  property.  "If,  at  the  time  of  its 
seizure,  he  had  the  title  (even  a  conditional 
one),  that  is  sufficient  to  found  the  action/' 
And  in  Sands  v.  Pfeiffer,  10  Cal.  250.  it  is 
decided,  per  Field,  J.,  upon  the  ground  that 
the  sheriff's  deed  relates  back  to  the  date 
of  the  mortgage,  that  the  purchaser  at  the 
sheriff's  sale,  after  deli'i'Uiry  of  the  deed, 
may  maintain  replevin  for  fixtures  removed 
after  foreclosure  and  before  the  delivery  of 
the  deed. 

And  the  right  to  this  action  must  be  con- 
fined to  the  removal  durin^j  such  period, 
under  the  modification  of  this  decision 
made  by  Hill  v.  Gwin,  51  Cal.  47,  referred 
to  supra.  In  these  two  caees,  then,  it  has 
been  held  that  replevin  may  be  maintained 
even  under  the  lien  theory,  but  only  upon 
the  ground  of  some  sort  of  title  existing  in 
the  mortgagee.  But  when  there  is  a  total 
absence  of  title  in  the  mortgagee,  it  is 
difficult  to  see  how  this  action  can  lie. 
Thus  •*when  a  fixture,  as,  for  instance,  a 
house,  annexed  to  the  real  estate  by  the 
mortgagor,  is  afterward,  before  the  fore- 
closure of  the  mortgage,  by  him  removed 
from  the  premiFes  and  sold,  although  it  was 
part  of  the  mortgaged  premises,  the  mort- 
gagee cannot  recover  it  from  the  purchaser": 
Jones  on  Mortgages,  sec.  453,  citing  Clark 
V.  Rayburn,  1  Kan.  281;  Harris  v.  Bannon, 
78  Ky.  5(18;  same  effect,  Buckout  v.  Swift, 
27  Cal.  433;  87  Am.  Dec.  90;  Citizens'  Bank 
V.  Knapp.  22  La.  Ann.  117;  Woehler  v. 
Endter,  40  Wis.  301. 

In  case  of  a  chattel  mortgage,  where 
before  the  codes  both  the  title  and  posses- 
sion passed  to  the  mortgagee  (see  notes  to 
Bees.  2888,  2920,    and    sec.    2924),  replevin 


was,  of  course,  sustainable  by  the  mortgagee*. 
Stringer  v.  Davis,  35  Cal.  25. 

Action  for  damages.— But  two  more 
remedies  exist  in  favor  of  the  mortgagee  to 
protect  his  security:  action  for  damages,  and 
injunction  to  restrain  waste:  Lavenaoa  t. 
Standard  Soap  Co..  80  Cal.  245. 

In  the  former,  as  we  have  seen,  the  meas- 
ure of  damages  will  be  the  loss  sustained 
upon  the  security,  the  action  resting  upon 
proof  that  before  the  alleged  injary  the 
premises  were  of  sufilcient  value  to  pay  the 
plaintiff's  mortgage,  or  a  paVt  of  it,  and  that 
by  reason  of  such  injury  they  became  inade- 
quate to  pay  the  mortgage  or  that  part  of 
it  which  they  were  originally  capable  of 
paying:  Van  Pelt  v.  McGraw,  4  N.  Y.  110; 
Schalk  V.  Kingsley,  42  N.  J.  L.  32. 

Damages  are  recoverable  by  the  purchaser 
at  the  sale,  for  injuries  to  the  property  by 
the  tenant  between  such  sale  and  the  dehr- 
ery  of  the  deed,  by  section  746  of  the^Code 
of  Civil  Procedure. 

Becovery  of  damages  by  mortgagee  for 
injuries  to  mortgaged  premises:  See  43  Am. 
St.  Rep.  435,  430,  note. 

Injunction  to  restrain  waste.— Thi^ 
remedy  is  provided  by  sections  706  and  745 
of  the  Code  of  Civil  Procedure,  to  restraio 
waste  occurring  during  foreclosure  and  uutil 
conveyance,  but  it  also  exists  during  the 
continuance  of  the  mortgage  lien  before  fore* 
closure.  In  the  latter  case,  before  the  in- 
junction is  granted,  it  must  be  made  to  ap- 
pear that  the  commission  of  the  threatened 
waste  will  materially  impair  and  render  in- 
adequate the  mortgage  security,  and  that 
the  defendants  are  insolvent  or  onable  to 
respond  in  damages  for  the  threatened  in- 
jury: Robinson  v.  Russell,  24  Cal.  467; 
Buckout  V.  Swift.  27  Cal.  433;  87  Am.  Dec-. 
90;  see  Vanderslice  v.  Knapp,  20  Kan.  <H7, 
and  sec.  2929,  post.  It  will  not  be  granted 
to  restrain  sales  of  the  property  daring  fore^ 
closure  of  the  recorded  mortgage:  See  note, 
sec.  2952,  post. 

Injunction  by  mortgagee  to  prevent 
injury  to  premises:  See  43  Aul  St.  Rep. 
432-434.   note. 


2930.  Subsequently  acquired  title  inures  to  mortgagee. 

Sec.  2930.     Title  acquired  by  the  mortgagor  subsequent  to  the  execution  of 

the  mortgage  inures  to  the  mortgagee  as  security  for  the  debt  in  like  manner 

as  if  acquired  before  the  execution.     [Amendment,  approved  March  30,  18T4; 

Amendments  1873-74,  260;  took  effect  July  1,  1874.] 

This  rule  was  early  settled  in  Califor- 
nia, a  mortgage  in  fee  being  considered  a 
Kufficient  conveyance  in  fee  to  pass  after- 
acquired  titles  without  any  covenant  of 
warranty,  as  was  provided  in  the  case  of 
conveyances  in  fee  by  the  thirty- third  sec- 
tion   of    the    conveyance  act  of  this  state: 


8ec.  1106,  ante;  Clark  v.  Baker,  14  Cal.  612; 
7t»  Am.  Dec.  440;  San  Francisco  v.  Lawton, 
18  Cal.  465:  79  Am.  Dec.  187;  Kirkaldie  v. 
Larrabee.  31  Cal.    455;    89    Am.  Dec.  205; 


airisty  V.  Dana,  94  Cal.  548;  Vallejo  Land 
Assn.  V.  Viera,  48  Cal.  572;  Trope  v.  Kerns, 
83  Cal.  553;  Stewart  v.  Powers,  98  Cai. 
514.  Sale  under  a  decree  in  foreclosure  will 
carry  any  subsequently  acquired  title  of  the 
mortgagor:  Trope  v.  Kerns,  83  Cal.  553: 
Orr  v.  Stewart,  67  Cal.  274.  This  is  one 
of  the  incongruities  of  the  lien  theory  of 
mortgages:  See  note,  ''Diflferences,"  etc.,  sec 
2888,  ante.  The  inconsistency  is  reconcilable 
on  the  theory  of  the  above  section  that  the 
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after-acquired  title  passes  merely  as  further 
security:  Sherman  v.  McCarthy,  57  Cal.  507. 
Chattel  mortgage  on  property  not  in  exist- 
ence: See  76  Am.  *  Dec.  723-733,  note;  30 
Am.  Rep.  63-68,  note.  Mortgage  on  chat- 
tels to  be  acquired:  See  22  Am.  Rep.  653- 
«56,  note;  46  Am.  Dec.  712-718.  note. 

If  the  mortgagee  has  knowledge  that  the 
property  offered  to  him  for  security  belongs 
to  a  third  person,  he  is  charged  with  notice 
of  the  terms  on  which  the  purchase  was 
made:  Montgomery  y.  Keppel,  75  Cal.  128; 
7  Am.  St.  Rep.  125. 


Wife*s  mortgage  of  community  prop- 
erty which  she  subsequently  inherits.-- 
Under  the  principle  stated  in  this  section, 
it  has  been  held  that  although  a  mortgage 
given  by  the  wife  on  community  property 
creates  no  lien,  yet  the  mortgage  is  not 
void;  and  if  the  husband  afterward  dies, 
and  the  wife  inherits  the  property,  the 
mortgage  becomes  a  lien  on  the  interest  thus 
inherited  by  the  wife,  subject  to  the  pay- 
ment of  the  debts  of  the  estate:  Parry  v. 
Kelley,  52  Cal.  334.  The  same  principle  holds 
in  the  case  of  pledges:  See  sec.  2986,  note. 


2931.  Foreclosure. 

Sec.  2931.    A  mortgagee  may  foreclose  the  right  of  redemption  of  the  mort- 
gagor in  the  manner  prescribed  by  the  Code  of  Civil  Procedure. 

Foreclosure  of  mortg^age.— Place  of  trial: 
Code  Civ.  Proc,  sec.  392;  receiver  may  be 
appointed:  Code  Civ.  Proc,  sec.  564;  pro- 
ceedings in  actions  for,  foreclosure:  Code 
Civ.  Proc,  sec  726;  remedy  exclusive:  Code 


Civ.  Proc,  sec  744;  surplus,  how  disposed 
of:  Code  Civ.  Proc,  sec  727;  installment 
loans:  Code  Civ.  Proc,  sec  728;  actions 
against  estates:  Code  Civ.  Proc,  sec.  1500. 


2932.  Power  of  sale. 

Sec.  2932.  A  power  of  sale  jnay  be  conferred  by  a  mortgage  upon  the  mort- 
gagee or  any  other  person,  to  be  exercised  after  a  breach  of  the  obligation  for 
whioh  the  mortgage  is  a  security. 

Power  of  sale  in  mortgage:  See  14  Am. 
Dec.  473-475,  note. 

Method  of  conducting  sale.— If  the 
power  makes  no  provision  as  to  the  time, 
place,  terms  of  sale,  or  manner  of  advertis- 
ing it  and  there  is  no  statutory  provision 
to  that  efifect,  the  mortgagee  may  exercise 
his  discretion:  and  if  fairly  exercised,  the 
sale  will  be  valid :  Olcott  v.  Bynum,  17  Wall. 
44;  though  the  more  prudent  coarse  would 
be  to  pursue  the  mode  usually  provided  for 
judicial  sales:  Calloway  v.  People's  Bank  of 
Bellefontaine,  54  Ga.  441. 

Mortgagee  not  allowed  to  purchaae.— 
Xjest  this  power  of  sale  become  a  means  of 
oppression,  it  is  generally  held  that  the  mort- 
gagor, unless  expressly  permitted,  cannot 
himself,  or  through  an  agent,  become  a  pur- 
chaser at  the  sale:  Roberts  v.  Fleming,  5& 
111.  196;  Michoud  v..  Girod,  4  How.  503; 
Rutherford  v.  WUliams,  42  Mo.  18;  White- 
head V.  HeUen,  76  N.  C.  09. 

But  such  purchase  is  not  void  but  only 
voidable,  on  application,  in  equity,  of  the 
mortgagor,  within  a  reasonable  time.  The 
legal  title  passes  by  the  sale:  Blockley  v. 
lowler,  21  Cal.  326;  82  Am.  Dec.  747.    The 


equity  of  redemption  upon  purchase  by  the 
mortgagee  still  attaches  to  the  property  in 
favor  of  the  mortgagor:  Benham  v.  Rowe, 
2  Cal.  387;  56  Am.  Dec.  342. 

From  lapse  of  time  and  acquiescence  in 
the  possession  of  the  purchaser  the  regular- 
ity of  the  sale  may  be  presumed:  Simson  v. 
Eckstein,  22  Cal.  580. 

Good  title  passes.— "When  the  sale  is 
conducted  in  accordance  with  the  conditions 
of  the  power,  and  is  fairly  made,  a  good  title 
will  pass  to  the  purchaser  upon  its  consum- 
mation by  a  conveyance:  Fogarty  v.  Sawyer, 
17  Cal.  594.  Such  power  includes  power  to 
execute  conveyance:  Fogarty  v.  Sawyer,  17 
Cal.  594.  Power  of  sale  is  merely  a  cumula- 
tive remedy,  and  does  not  affect  the  right 
to  foreclose  in  chancery:  Cormerais  v.  Gen- 
ella,  22  Cal.  116. 

Power  of  sale  assignable.— Power  of 
sale  is  a  part  of  the  security  and  passes  by 
assignment  of  the  debt:  Sec.  858,  ante. 

Deed  with  agreement  to  reconvey  after 
a  sale  by  grantee  to  pay  grantor's  indebted- 
ness, together  constitute  a  mortgage  with 
power  of  sale:  Godfrey  v.  Monroe,  101  Cal. 
224. 


2933.  Power  of  attorney  to  execute. 

Sec.  2933.  A  power  of  attorney  to  execute  a  mortgage  must  be  in  writing, 
subscribed,  acknowledged,  or  proved,  certified,  and  recorded  in  like  manner  as 
powers  of  attorney  for  grants  of  real  property. 

"Other  provisions  of  this  code  require  would  be  unnecessary.  Were  it  omitted  here 
powers  affecting  peal  property  to  be  in  writ-  and  placed  under  the  head  of  mortgages  of 
ing,  and  if  this  chapter  referred  to  mort-  personal  property,  it  might  be  contended  that 
gages  of  real  property  alone,  this  section      the  power    to    execute    mortgages  of    real 
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property  could  be  orally  conferred":  Com- 
missionerR*  note. 

Authorizations  generally:  See  sec.  2309, 
ante,  and  note. 

Power  of  sale.— "A  power  to  mortgage 
giren  in  general  terms,  without  specifying 
the  proyisions  the  deed  shall  contain,  in- 
cludes the  i>ower  to  make  it  in  the  form 
and  with  the  provisions  customarily  need  in 
the  state  or  country  where  the  land  is  situ- 
ated": Jones  on  Mortgages,  sec.  129;  sec. 
2319,  ante. 

In  England  powers  of  sale  in  mortgages 


are  so  common  as  to  be  almost  indispensa- 
ble; therefore,  it  is  thare  well  settled  that 
a  general  power  to  mortgage  inclndes  the 
power  to  insert  a  power  of  sale:  Jones  oa 
Mortgages,  sec.  1766.  The  same  principle 
was  declared  in  Wilson  t.  Troup,  2  Cow. 
195,  14  Am.  Dec.  458.  and  note,  in  which 
it  is  surmised  that  this  is  the  only  Ameiican 
case  upon  this  point.  Of  course,  the  custom 
must  appear  well  established  by  continaoos 
and  general  usage.  Whether  power  of  sale 
includes  power  to  mortgage:  See  38  Am. 
Kep.  340-343,  note. 


2934.  Record  of  assignment  of  mortgage  as  notice. 

Sec.  2934.  An  assignmen/t  of  a  mortgage  may  be  recorded  in  like  manner  as 
a  mortgage,  and  such  record  operates  as  notice  to  all  persons  subsequently  de- 
riving title  to  the  mortgage  from  the  assignor.  [Amendment,  approved  March 
30, 1874;  Amendments  1873-74,  2G1;  took  effect  July  1,  1874.] 

this  purchaser  will  be  charged  with  con- 
structive notice,  and  be  put  upon  inqniiTr 
since  the  original  mortgage  still  remains  of 
record  and  unsatisfied.  He  will  take  sob- 
ject  to  the  mortgage  in  the  hands  of  the 
assignee:  Purdy  ▼.  Huntington,  42  N.  T. 
334;  1  Am.  Rep.  532;  see  Jones  on  Mortgajires 
sec.  474;  see  James  v.  Morey,  14  Am.  Dec 
612,  note. 

Tlie  record  is  only  notice  to  persona  sub- 
sequently deriving  title  to  the  mortgage 
from  the  assignor;  the  record  of  a  subse- 
quent assignment  of  the  mortgage,  together 
with  a  forged  copy  of  the  note,  does  not 
take  priority  over  a  previous  uniecorded 
assignment  to  one  to  whom  the  genuine  note 
was  transferred .  Adler  v.  Sargent,  109  CaL 
42;  but  see  Rodgers  ▼.  Peckham,  120  CaL 
238,  where  it  was  held,  on  construction  of 
this  section  with  the  following,  that  the 
record  acts  as  notice  to  the  mortgagor  of 
the  assignment,  so  as  to  invalidate  kdj 
payment  made  by  him  to  the  original  mort- 
gagee who  had  ceased  to  be  the  holder  of 
the  note  and  mortgage. 


Effect  of  record.— "The  only  effect  of 
recording  the  assignment  is  to  protect  the 
purchaser  against  a  subsequent  sale  of  the 
mortgage  by  the  apparent  holder  of  it: 
Crane  v.  Turner,  67  N.  Y.  437;  Van  Keuren 
T.  Corkins,  66  K.  Y.  77.  As  against  subse- 
quent purchasers  of  the  premises,  or  holders 
of  subsequent  mortgages  upon  them,  the  rec- 
ord of  a  prior  mortgage  is  sufficient  notice 
of  its  existence,  without  record  of  an  as- 
signment of  the  mortgage  to  one  who  has 
purchased  it.  The  failure  to  record  the  as- 
signment does  not  blot  out  the  record  of 
the  mortgage  itself:  Campbell  v.  Vedder,  3 
Keyes,  174.  If  the  premises  are  conveyed 
to  the  mortgagee  after  he  has  assigned  the 
mortgage,  there  is  no  merger  of  the  mort- 
gage title":  Jones  on  Mortgages,  sec.  474. 
Therefore,  if  the  mortgagee  assigns  the 
mortgage,  then  obtains  a  release  of  the 
equity  of  redemption  from  the  mortgagor, 
and  conveys  all  his  right,  title,  and  interest 
to  a  bona  fide  purchaser  without  actual  no- 
tice of  the  mortgage,  who  records  his  deed 
ahead  of  the  assignee  of  the  mortgage,  yet 


2935.  When  not  notice  to  mortg^or. 

Sec.  2935.  When  the  mortgage  is  executed  as  security  for  money  due,  or  to 
become  due,  on  a  promissory  note,  bond,  or  other  instrument,  designated  in 
the  mortgage,  the  record  of  the  assignment  of  the  mortgage  is  not,  of  itself, 
notice  to  a  mortgagor,  his  heirs  or  personal  representatives,  so  as  to  invalidate 
any  payment  made  by  them,  or  either  of  them,  to  the  person  holding  such  note, 
bond,  or  other  instrument.  [Amendment  approved  March  30,  1874;  Amend- 
ments 1873-74,  261;  took  effect  July  1,  1874.] 


Object  of  this  provision.— Mr.  Jones 
(Jones  on  Mortgages,  sec.  473)  says  that  the 
object  of  such  statutory  provision  is  to 
save  the  necessity  of  examining  the  record 
every  time  a  payment  is  made.  "It  is  ar- 
STued,  therefore,  that  for  all  other  purposes 
the  record  of  assignment  is  notice  even  to 
the  mortgagor."  Therefore,  it  has  been 
held,  under  these  provisions,  that  the  record 
of  an  assignment  of  a  mortgage  is  con- 
Tie 


structive  notice  as  against  a  grantee  of  the 
mortgagor;  that  the  mortgagee  can  no 
longer  deal  with  the  mortgaged  interests; 
and  a  subsequent  discharge  or  release  of  the 
mortgage  executed  by  the  mortgagee  is  m- 
vsilid:  Belden  v.  Meeker.  47  K  Y.  307. 

To  the  person  holding^  such  note,  etc 
It  has  been  held  in  this  state,  upon  the 
ground  of  the  accessory  nature  of  s  mort- 
gage, that  a  mortgage  independent  of  the 
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debt  it  Is  given  to  secure  has  no  assignable 
qualities,  and  therefore  the  assignee  of  a 
mortgage,  who  receives  no  assignment  of  the 
debt,  takes  nothing  by  the  assignment:  Pol- 


hemus  v.  Trainer,  30  Cal.  685;  Peters  ▼. 
Jamestown  Bridge  Co.,  5  Cal.  335;  63  Am. 
Dec.  134;  Adler  v.  Sargent,  109  Oal.  42; 
see,  also,  next  section. 


2936.  Kqrtgage  passes  by  assig^nment  of  debt. 

S€C.  2936.  The  assignment  of  a  debt  secured  by  mortgage  carries  with  it 
the  security.  But  such  assignment  does  not  affect  the  rights  of  any  person  having 
no  actual  notice  thereof  unless  it  is  in  writing,  referring  to  the  book  and  page 
of  fthe  record  of  the  mortgage,  and  is  acknowledged  and  recorded  as  provided  in 
section  twenty-nine  hundred  and  thirty-four.  [Commissioners*  Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 

See  note,  'To  Person  Holding  Such  Note," 
etc.,  supra. 

The  above  rule  is  the  natural  conse- 
quence of  a  mortgage  being  a  mere  acces- 


sory security. 

The  indorsement  of  notes  secured  by  chat- 
tel mortgage,  as  collateral  security,  carries 
the  mortgage:  Bank  of  Woodland  v.  Dun- 
can, 117  Cal.  412. 

In  Brown  v.  Wilts,  57  Cal.  304.  no  note 
accompanied  the  mortgage,  which  simply 
recited  that  it  was  "to  secure  the  payment 
of  the  sum  of  two  thousand  five  hundred 
dollars  indebtedness.*'  The  court  found 
there  was  no  note  and  no  indebtedness,  and 
gave  judgment  against  an  assignee  of  the 
mortgage  who  sought  to  recover  thereon. 

The  assigment  of  one  of  several  promissory 
notes  secured  by  the  same  mortgage,  in  the 
absence  of  an  agreement  to  the  contrary, 
carries  with  it  a  pro  rata  interest  in  the 
security:  Redman  v.  Purrington,  65  Cal. 
271;  Grattan  v.  Wiggins,  23  Cal.  30.    One 


having  the  right  to  the  note  has  the  right 
of  foreclosure,  although  the  mortgage  be  in 
the  possession  of  another:  Adler  v.  Sargent, 
109  Cal.  42. 

The  assignee  succeeds  to  the  rights  of 
the  mortgagee  in  covenants  in  the  mortgage: 
Bedman  v.  Purrington,  65  Cal.  271. 

Equitable  assignment  of  mortgage 
arises  where  a  third  person  pays  ofC  the 
mortgage  debt  and  takes  a  conveyance  of 
the  premises,  and  the  mortgage  so  assigned 
'^'iU  take  precedence  of  a  judgment  creditor 
of  the  mortgagor  subsequent  to  the  execu- 
tion of  the  mortgage:  Matzen  v.  Shaeffer, 
65  Cal.  81. 

Fledge  of  mortgage.— For  questions  aris- 
ing upon  an  assignment  of  the  mortgage  to 
a  third  person  as  collateral  security  for  a 
debt  due  to  him  by  the  mortgagee,  see 
Kelly  V.  Matlock,  85  Cal.  122. 

Assignee  of  mortg^g^,  when  regarded 
as  trustee  for  mortgagor:  See  89  Am.  Dec 
372-375,  note. 


2937.  Time  allowed  to  record  mortgage. 

[Section  2937  was  Repealed  by  act  approved  March  30,  1874;  Amendments 
18:3-74,  261;  took  effect  July  1,  1874.] 
See  sec.  858,  ante. 

2938.  Uortgagey  how  discharged. 

Sec.  2938.  A  recorded  mortgage  may  be  discharged  by  an  entry  in  the  mar- 
gin of  the  record  thereof,  signed  by  the  mortgagee,  or  his  personal  representative 
or  assignee,  acknowledging  the  satisfaction  of  the  mortgage  in  the  presence  of 
the  recorder,  who  must  certify  the  acknowledgment  in  form  substantially  as 

follows:  "Signed  and  acknowledged  before  me,  this  — • —  day  of y  in  the 

year .  A  B,  recorder.*' 


Entering^  the  discharge  of  a  mortgage 
by  the  mortgagee  does  not  of  itself  dis- 
rharge  the  debt,  but  only  the  security: 
Sherwood  r.  Dunbar,  6  Cal.  53.  A  mort- 
gOLRe  unsatisfied  upon  the  record  is  the  sub- 
ject of  sale  to  innocent  parties:  Peters  v. 
Jamestown  Bridge  Co.,  5  Cal.  334;  63  Am. 
Dec.  134.  A  discharge  entered  of  record  by 
one  acting  as  guardian  for  an  infant,  but 
not  haying  qualified,  is  void  as  against  a 
subsequent  mortgagee  of  the  same  premises 
executed  by  the  guardian,  the  land  being 


the  property  of  the  alleged  guardian:  Aid- 
rich  Y.  Willis,  55  Cal.  81. 

A  power  of  attorney  to  satisfy  a  mort- 
gage does  not  authorize  the  agent  to  enter 
satisfaction  unless  the  debt  is  paid:  Hutch- 
ings  V.  Clark,  64  Cal.  228. 

Partial  releases.— A  mortgagee  has  power 
to  give  partial  releases  of  portions  of  the 
mortgaged  premises,  without  affecting  his 
security  upon  the  remainder  of  the  premises; 
and  registry'  thereof  is  sufficient  to  impart 
notice,  whether  noted  upon  the  margin  of 
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the  record  op  embodied  in  separate  instni-      Woodward  t.  Brown,  119  CaL  283,  297;  63 
nients    duly    acknowledged    and    recorded:      Am.  St.  Bep.  108. 

2939.  Same. 

Sec.  2939.  A  recorded  mortgage,  if  not  discharged  as  provided  in  the  pre- 
ceding section,  must  be  discharged  upon  the  record  by  the  officer  having  custody 
thereof,  on  the  presentation  to  him  of  a  certificate  signed  by  the  mortgagee,  his 
personal  representatives  or  assigns,  acknowledged  or  proved  and  certified  as 
prescribed  by  the  chapter  on  recording  transfers,  stating  that  the  mortgage  has 
been  paid,  satisfied,  or  discharged. 

Oral  agreement  for  the  discharge  of  a  mortgage  is  not  binding:  Porter  v.  Mai- 
ler, es  Cal.  512. 

2939^.  Discharge  by  foreign  executor. 

Sec.  2939^.  Foreign  executors  and  administrators  may  satisfy  mortgages  upon 
the  records  of  any  county  in  this  state,  upon  producing  and  recording  in  the 
office  of  the  county  recorder  of  the  county  in  which  such  mortgage  is  recorded, 
a  duly  certified  and  authenticated  copy  of  their  letters  testamentar}^  or  of  ad- 
ministration, and  which  certificate  shall  also  recite  that  said  letters  have  not 
been  revoked.  [Xew  section,  approved  March  8,  1895;  Stats.  1895,  p.  29;  took 
effect  immediately.] 

2940.  Certificate  and  record  of  discharge. 

Sec.  2940.  A  certificate  of  the  discharge  of  a  mortgage,  and  the  proof  or 
acknowledgment  thereof,  must  be  recorded  at  length,  and  a  reference  made  in 
the  record  to  the  book  and  page  where  the  mortgage  is  recorded,  and  in  the 
minute  of  the  discharge  made  upon  the  record  of  the  mortgage  to  the  book  and 
page  where  the  discharge  is  recorded. 

2941.  Duty  of  mortgagee  on  satisfaction  of  mortgage. 

Sec.  2941.  When  any  mortgage  has  been  satisfied,  the  mortgagee  or  his  as- 
signee must  immediately,  on  the  demand  of  the  mortgagor,  execute,  acknowl- 
edge, and  deliver  to  him  a  certificate  of  the  discharge  thereof,  so  as  to  entitle 
it  to  be  recorded,  or  he  must  enter  satisfaction,  or  cause  satisfaction  of  such 
mortgage  to  be  entered  of  record;  and  any  mortgagee,  or  assignee  of  such  mort- 
gagee, who  refuses  to  execute,  acknowledge,  and  deliver  to  the  mortgagor  the 
certificate  of  discharge,  or  to  enter  satisfaction,  or  cause  satisfaction  of  the  mort- 
gage to  be  entered,  as  provided  in  this  chapter,  is  liable  to  the  mortgagor,  or  his 
grantee  or  heirs,  for  all  damages  which  he  or  they  may  sustain  by  reason  of 
such  refusal,  and  shall  also  forfeit  to  him  or  them  the  sum  of  one  hundred  dol- 
lars. [Amendment,  approved  April  15,  1880;  Amendments  1880,  10  (Ban.  ed. 
269);  took  effect  immediately.] 

The  forfeiture  of  one  hundred  dollars  34,  as  to  payment   pro   tanto  of  the  mort- 

can  be  decreed  only  where  demand  for  cer-  frage    debt:  National  Bank  of    D.  0.  ^Wls 

tificate   of   discharge   is   proved:  See   Rich-  &  Co,  v.  Union    Ins.  Co.,  88  Cal.  497;  22 

mond  V.  Lattin,  64  Cal.  273.    The  superior  Am.  St.  Rep.  324,  same;  Tolman  t.  Snuth, 

court  has  jurisdiction  of  action  to  enforce  85  Cal.  280,  as  to  subrogation  to  rights  of 

this   penalty,    where   there   is   an   issue  as  mortgagee  of  third  person  paying  the  mort- 

to  the  plaintiffs  title:  Randolph  v.  Kraemer,  gage  debt  at  the  request  of  the  mortgagor: 

106  Cal.  199.  Storch  v.  McCain,    85    Cal.   304:  Miller  r. 

Payment,     and     release:  See,     further,  ITioken,  92  Cal.  229,  that  a  satisfaction  of 

Baker  v.  Fireman's  Fund  Ins.  Co.«  79  Cal.  the  mortgage  is  a  sufficient  discharge,  tl- 
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thoairh  the  description  therein  omits  a  por- 
tion of  the  land  described  in  the  mortgage; 
('hester  t.  Hill,  G6  Gal.  480;  Beal  v.  Stevens, 
72  Cttl.  451,  454,  as  to  effect  of  entry  of 
satisfaction  of  a  mortgage  given  to  secure 
several  notes  payable  at  different  times; 
Porter  v.  Muller,  65  Cal.  612. 

Where  the  plaintiff,  in  an  action  to  fore- 
close a  mortgage,  esecntcd  jointly  by  two 
tenants  in  common,  appears  to  have  been 
also  the  holder  of  two  individual  mortgages 
executed  to  him  by  one  of  the  eotenants 
upon  his  interest  in  the  land,  one  of  which 
was  prior  and  the  other  subsequent  to  the 
joint  mortgage,  and  the  interest  of  such 
ootenant  was  more  than  sufficient  to  satisfy 
the  prior  individual  mortgage,  the  surplus 
value  of  such  interest  must  be  applied  to 
the  subsequent  joint  mortgage  debt,  for 
the  payment  of  which  the  individual  mort- 
gagor was  legally  and  equitably  bound;  and 
the  plaintiff  .cannot,  by  accepting  a  convey- 
ance from  him  in  satisfaction  and  di«*cha' -ire 
of  both  of  the  individual  mortgages,  throw 
the  whole  burden  of  the  joint  mortgage  up- 
on the  interest'  of  the  other  tenant  in  com- 
mon in  the  mortgaged  land;  but  equity  will 
preserve  the  equality  of  the  common  bur- 
den, by  compelling  the  owner  of  each  part 
to  a  just  contribution,  as  if  no  discharge 
or  purchase  had  taken  place:  Porter  v. 
Muller,  112  Cal.  355;  citing  Stevens  v. 
Cooper,  1  Johns.  Ch.  425;  7  Am.  Dec.  499; 
Clieesebrongh  v.  Millard,  1  Johns.  Ch.  415; 
7  Am.  Dec.  494.  As  to  the  effect  of  a  re- 
lease of  a  portion  of  the  mortgage  upon  the 
mortgagor's  liability  for  a  deficiency  upon 
foreclosure,  see  Woodward  v.  Brown,  119 
C;S1.  283,  291;  63  Am.  St.  Rep.  108;  Code 
Civ.  Proc,  sec.  726,  note.  The  record  of 
conveyances  by  the  mortgagor  to  purchasers 


of  lots  from  him,  which  are  not  released 
from  the  mortgage  security,  is  not  construc- 
tive notice  to  the  prior  mortgagee  of  such 
conveyances,  or  of  any  subsequent  convey- 
ances by  them  to  other  grantees,  and  if  he 
has  no  actual  knowledge  thereof,  he  is  not 
prevented  thereby  from  dealing  in  any  man- 
ner with  the  mortgaged  premises,  and  he 
may  release  other  lots  from  the  mortgage 
without  liability  to  such  purchasers  or  their 
grantees,  or  any  impairment  of  his  remain- 
ing security  upon  the  mortgaged  premises; 
and  the  most  that  can  be  claimed  by  them 
is  that  the  sale  should  proceed  in  the  proper 
order  of  alienation  of  lots  remaining  sub- 
ject to  the  mortgage:  Woodward  v.  Brown, 
119  Cal.  283,  296;  63  Am.  St.  Rep.  106; 
citing  Pomeroy*s  Equity  Jurisprudence,  sees. 
656,  657,  1224-1226;  and  see  this  case  for 
other  questions  arising  on  partial  releases  of 
the  mortgage. 

Conditional  payment.— Where  the  as- 
signee of  two  mortgages  makes  further  ad- 
vances to  the  mortgagor,  who  gives  a  new 
mortgage  covering  the  amounts  of  the  old 
mortgages  and  the  further  advances,  but 
there  is  no  agreement  or  understanding 
that  the  old  mortgages  shall  be  considered 
satisfied,  and  possession  of  them  is  retained, 
there  is  only  conditional  and  not  absolute 
payment:  Tolman  v.  Smith,  85  Cal.  280. 

Effect  of  conditional  payment  of  one 
mortgage  by  another  is  to  suspend  the 
remedy  on  the  old  mortgage'  until  the  ma- 
turity of  the  new  one.  Until  such  maturity 
the  old  mortgage  cannot  be  foreclosed. 
But,  if  the  debt  be  not  paid  at  maturity, 
the  old  mortgages  revive  and  have  priority 
over  an  intervening  mortgage  to  a  third 
person:  Tolman  v.  Smith,  85  Cal.  280. 


2942.  Frovisiona  of  this  chapter  do  not  affect  bottomry  or  respondentia. 

Sec.  2942.     Contracts  of  bottomry  or  respondentia,  although  in  the  nature  of 

mortgages,  are  not  aflEected  by  any  of  the  provisions  of  this  chapter. 
Bottomry:  See  sec.  3017,  post.  Bespondentia:  See  sec.  3036,  post 

ARTICLE  II. 


MOKTGAGE  OP  REAL  PROPERTY. 

Sec.  2947.  What  real  property  may  be  mortgaged. 

Soc.  2948.  Form  of  mortgage. 

Sec.  2949.  What  mnst  be  recorded  as  a  mortgage.    [Repealed.] 

Sec.  2950.  Defeasance,  to  affect  grant  absolate  on  its  face,  mnst  be  recorded. 

Sec.  2951.  Successor  of  estate,  when  to  pay  mortgage.    [Repealed.] 

Sec.  2052.  Record  of  mortgages. 

2947.  What  real  property  may  be  mortgaged. 

Sec.  2947.     Any  interest  in  real  property  which  is  capable  of  being  transferred 
niay«be  mortgaged. 

(General  rule.— Mr.  Jones  (Jones  on  rule  of  law  upon  this  subject  in  the  provi- 
Mortgages,  sec.  13-3),  says  of  this  section:  sion  that  any  interest  in  real  property  which 
"The  code  of  California  states  the  general      is  capable    of    being    transferred    may  be 
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mortgaged.  Such,  for  instance,  iir  the  in- 
terest of  one  who  holds  an  agreement  or 
bond  for  title:  Laughlin  t.  Braley,  25  Kan. 
117;  Baker  v.  Bishop  Hill  Colony,  .45  111. 
264;  Crane  v.  Turner.  7  Hun,  357;  S.  C.  67 
N.  Y.  437;  Smith  v.  Patten,  12  W.  Va.  541; 
and  even  the  interest  of  one  in  possession 
under  a  parol  contract  to  purchase:  Sinclair 
V.  Armitage,  12  N.  J.  Eq.  174;  Bull  v. 
Sykes,  7  Wis.  449;  Hagar  ▼.  Brainerd,  44 
Vt.  294:  or  the  interest  of  the  holder  of 
school  land  certificates  until  forfeited  by 
nonfulfillment  of  the  conditions  of  the  sale: 
Mowry  v.  Wood,  12  Wis.  413;  Jarris  v. 
Putcber,  16  Wis.  307;  or  of  a  certificate  of 
stock  in  an  unincorporated  company  repre- 
senting an  interest  in  real  estate:  Durkee 
▼.  Stringham.  8  Wis.  11." 

Oapable  of  being  tranif erred:  See  sec. 
1045,  ante.  The  heir's  expectancy  in  his 
ancestor's  estate  is  a  "bare  possibility  on-  . 
coupled  with  an  interest/'  and  hence  not 
transferable:  3  Washburn  on  Real  Property, 
4th  ed.,  348;  Davis  ▼.  Hayden,  9  Mass.  519; 
Bart  T.  Dart,  7  Conn.  255;  Bayler  v.  Com- 
monwealth, 40  Pa.  St.  87;  80  Am.  Dec.  551. 

But  an  interest  in  land  existing  in  posses- 
sion, reversion,  remainder,  by  executory  de- 
yise,  or  contingent  remainder  may  be  con- 
veyed, and  therefore  mortgaged,  the  un- 
vested interest  passing  by  way  of  estoppel: 
Jackson  v.  Catlin,  2  Johns.  261;  3  Wash- 
bum  on  Real  Property,  4th  ed.,  94;  Wilson 
V.  Wilson,  32  Barb.  828;  In  re  John  and 
Cherry  Streets,  19  Wend.  659;  Wilson  v. 
Buss,  17  Fla.  691;  Jones  on  Mortgages, 
sec.  136.  The  vested  future  interest  of  a 
devisee  may  be  mortgaged,  although  by  the 


terms  of  the  will  the  enjoyment  thereof  is 
postponed  nntil  the  youngest  son  comes  of 
age;  and  the  foreclosure  purchaser  takes 
the  share  and  interest  of  the  devisee:  Dunn 
V.  Schell.  122  Cal.  626. 

Pre-emptioiL.— The  right  of  pre-emption  is 
not  assignable:  Whitney  v.  Buckman,  13 
Cal.  536;  Quinn  v.  Kenyon.  38  Cal.  499; 
but  the  possession  of  public  land  for  what- 
ever purpose  taken,  or  the  land  itself,  may 
be  mortgaged,  and  if  the  mortgagee  gets 
no  title  through  the  mortgage,  this  objec- 
tion cannot  be  raised  by  the  man  who 
makes  it:  Whitney  v.  Buckman,  13  CaL 
536;  but  if  the  mortgagor  afterward  sells 
to  another,  .who  pre-empts  the  land  and  ob- 
tains a  patent  from  the  United  States,  tiie 
mortgage  cannot  be  enforced  against  the 
title  thus  acquired  from  the  United  States, 
because  the  pre-emptor  does  not  deraign  his 
from  the  United  States  through  the  person 
who  executed  the  mortgage:  Bull  v.  Shaw, 
48  Cal.  455.  A  court  of  equity  will  not 
set  aside  a  mortgage  made  by  a  qualified 
pre-emptor  for  the  reason  that  the  statute 
prohibits  him  from  perfecting  his  pre-emp- 
tion after  he  executes  the  mortgkge,  and 
that  he  gave  the  mortgage  in  ignorance  of 
the  law:  Douglas  v.  Gould,  52  CaL  656; 
see  Jones  on  Mortgages,  sec  136.  As  a 
mortgage  is  not  a  "conveyance/*  a  mortgage 
by  a  pre-emption  claimant  .before  entiy  does 
not  fall  within  the  terms  of  the  statute  de- 
claring that  **all  assignments  and  transfen" 
of  the  right  of  pre-emption  "prior  to  the  is- 
suing of  the  patent"  shall  be  void:  Stew- 
art T.  Powers,  98  Cal.  514. 


2948.  Form  of  mortgage. 

Sec.  2948.  A  mortgage  of  real  property  may  be  made  in  substantially  the 
following  form: 

This  mortgage,  made  the day  of ,  in  the  year ,  by  A  B,  of  • , 

mortgagor,  to  C  D,  of •,  mortgagee,  witnesseth: 

That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe  the  property], 

as  security  for  the  payment  to  him  of  — • —  dollars,  on  [or  before]  the day 

of ,  in  the  year ,  with  interest  thereon  [or  as  security  for  the  payment 


of  an  obligation,  describing  it,  etc.]. 

Form  of  mortgage.— No  particular  form 
or  arrangement  of  words  is  necessary: 
Wood  worth  v.  Guzman,  1  Cal.  483;  De  Leon 
r.  Higuera,  15  Cal.  483;  Burnside  v.  Terry, 
45  Ga.  621;  Mason  v.  Moody,  26  Miss.  384; 
Wilcox  V,  Morris,  1  Murph.  116;  3  Am. 
I;ec.  078.  But  it  must  be  in  writing:  Sec. 
2022,  and  note;  and  then  equity  may  exer- 
cise its  jurisdiction  in  giving  effect  to  the 
intention  of  the  parties,  as,  for  instance,  in 
case  of  a  written  agreement  to  give  a  mort- 
gage, or  an  imperfect,  defectively  executed 
mortgage:  Dagpett  v.  Rankin,  31  Cal.  321; 
Bacouillatt  v.  bansevain,  32  Cal.  376;  Rem- 
ingtou  V.  Higgins,  64  Cal.  620;  or  in  reliev- 
irxii:  from  a  mistake  in  the  description  of 
the  property:  Wood  worth  v.  Guzman,  1  Cal. 
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203;  De  Leon  v.  Higuera.  15  Cal.  483.  The 
assignment  of  a  lease  for  years,  absolute 
on  its  face,  but  made  in  consideration  of 
a  loan  of  money,  with  a  defeasance  back 
to  reassign  upon  the  payment  of  the  loan 
and  interest,  constitutes  a  mortgage  of  the  * 
leasehold:  Polhemns  v.  Trainer,  30  Cal.  685. 

Deed  absolute  in  form  constnied  as  a 
mortgagee:  See  sec.  2924,  ante. 

Description  of  debt  secured  by  mort- 
gage: See  35  Am.  Dec.  86,  87,  note;  49  Am. 
St.  Rep.  207-209,  note. 

A  description  of  the  premises,  however 
general  it  may  be,  if  by  extrinsic  eridence 
it  can  be  made  practically  certain  what 
property  it  was  intended  to  cover,  will  be 
sufficient    to  sustain    the  lien:  Whitnej  r. 
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Bnckman,  13  Cal.  536;  De  Leon  v.  Higuera, 
15  Cal.  483;  Han«ock  t.  Watson,  18  Cal. 
137;  Began  v.  O'Reilly,  32  Cal.  11;  Coogan 
T.  Burling  IMillg,  124  Mass.  390;  Tucker  v. 
Field,  51  Mi«^.  191;  Blakemore  v.  Taber,  22 
Ind.  466. 

For  further  examples  of  descriptions  held 
flnfficient,  see  Hall  v.  Shotwell,  66  Cal.  379; 
•Graham  v.  Stewart,  68  Cal.  374;  Pellier  v. 
Gillespie,  67  Cal.  582.  That  a  mistake  in 
the  mortgage  as  to  the  date  of  the  note 
secured  is  immaterial,  if  the  description  of 


the  note  is  otherwise  sufficient  to  identify 
the  same,  see  Snow  v.  Holmes,  71  Cal.  142. 

ConBlderation.— That  untrue  recitals  do 
not  prejudice  a  junior  lienholder,  if  he  may 
by  ordinary  diligence  ascertain  with  cer- 
tainty the  extent  of  the  encumbrance^  see 
D'Oyly  V.  Capp,  99  Cal.  153.  That  an  im- 
plied promise  on  the  part  of  the  mortgagor 
to  repay  a  credit  allowed  him  on  a  pre- 
vious foreclosure  is  sufficient  consideration 
for  the  mortgage,  see  De  Celis  v.  Porter, 
65  Cal.  3. 

Mortgage  of  premises  by  general  de- 
scription: See  66  Am.  St.  Rep.  59-62,  note. 


2949.  What  must  be  recorded  ag  a  mortgage. 

[Section  2949  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  262;  took  effect  July  1,  1874.] 

2950.  Defeasance,  to  affect  grant  absolute  on  its  face,  must  be  recorded. 

Sec.  2950.  When  a  granrt  of  real  property  purports  to  be  an  absolute  convey- 
ance, but  is  intended  to  be  defeasible  on  the  performance  of  certain  conditions, 
such  grant  is  nxyt  defeated  or  affected  as  against  any  person  other  than  the 
grantee  or  his  heirs  or  devisees,  or  persons  having  actual  notice,  unless  an 
ineifcrument  of  defeasance,  duly  executed  and  acknowledged,  shall  have  been*  re- 
corded in  the  office  of  the  county  recorder  of  the  county  where  the  property 
is  situated. 


Deed  absolute  on  its  face,  when  a 
mortgage:  See  sees.  2924,  2025. 

Recording  defeasance.— "These  provi- 
sions of  statnte  are  only  the  enactment  of  a 
principle  that  is  necessarily  deduced  from 
the  general  provisions  of  the  registry  sys- 
tem*': Jones  on  Mortgages,  sec.  549.  "The 
equities  of  the  parties  [mortgagor  and  hona 
fide  purchaser  from  mortgagee]  being  equal, 
the  [apparent]  legal  estate  is  allowed  to 
prevail,  and  a  rule  of  policy  is  at  the  same 
time  subserved  by  leaving  the  transmission 
of  titles  unembarrassed  as  far  as  practicable, 
thus  inspiring  confidence,  rather  than  dis- 
trust, in  the  transmission  of  titles  to  real 
estate":  Per  Redfield,  0.  J.,  in  Hart  v. 
Farmers'  etc.  Bank,  33  Vt.  252. 

In  such  case,  the  defeasance  being  unre- 
corded, the  grantee  can,  of  course,  convey 
a  good  title  to  a  bona  fide  purchaser:  Pico 
V.  Gallardo,  52  Cal.  206;  Bailey  v.  Myrick, 
50  Me.  ITl;  Tufts  v.  Tapley,  129  Mass.  380; 
see  Mills  v.  Comstock,  5  Johns.  Ch.  214. 
The  defeasance,  to  be  valid  against  a  bona 
fide  purchaser,  must  be  acknowledged  by 
the  grantee:  Carpenter  v.  Lewis,  119  Cal. 
18.  Pendency  of  an  action  for  foreclosure, 
in  which  no  notice  lis  pendens  is  filed,  is 
not  constructive  notice  to  such  purchaser; 
nor  is  the  mere  entry  of  a  decree  of  fore- 
cloBure  notice  to  him,  where  there  is  no 
sale  or  docketing  of  the  judgment:  Carpen- 
ter V.  Lewis,  119  Cal.  18. 

When  deed  and  defeasance  are  recorded, 
■a  subsequent  grantee  is  conclusively  pre- 
sumed to  have  had  notice  of  the  real  nature 
•of  the  transaction,  and  is  put  upon  inquiry 
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as  to  whether  the  mortgage  was  or  was  not 
paid:  Baker  v.  Fireman's  Fund  Ins.  Co.,  79 
Cal.  34. 

Compare  with  sec.  2925,  ante. 

Possession  giving  notice.— In  Dauben- 
speck  V.  Piatt,  22  Cal.  831,  836,  it  was  held 
that  open  and  notorious  possession  of  the 
mortgagor  was  sufficient  to  put  the  bona 
fide  purchaser  upon  inquiry,  and  charge  him 
with  notice  of  the  mortgagor's  equity.  But 
it  has  since  been  held  that  such  possession 
is  not  notice  of  the  mortgagor's  equity,  but 
only  tends  to  prove  notice,  and  that  a  find- 
ing of  the  lower  court  that  at  the  date  of 
the  conveyance  the  mortgagors  were  in  pos- 
session of  the  demanded  premises  does  not 
establish  notice  against  the  bona  fide  pur- 
chaser: Pico  V.  Gallardo,  52  Cal.  206.  This 
decision  is  based  upon  Fair  v.  Stevenot,  29 
Cal.  486,  which,  although  deciding  that  the 
mere  fact  of  possession  does  not  furnish  a 
conclusive  presumption  of  notice,  but  that 
it  may  be  rebutted  by  proof  that  the  bona 
fide  purchaser  has  pursued  a  due  course  of 
inquiry  without  obtaining  knowledge  of  an 
adverse  title,  yet  goes  further,  and  states 
that  it  is  to  be  understood,  "of  course,  that 
the  open,  notorious,  and  exclusive  possession 
of  the  prior  purchaser  is  sufficient  to  put 
the  subsequent  purchaser  upon  inquiry,  and 
from  that  fact  alone  notice  of  the  unre- 
corded deed  should  be  found,  unless  he 
shows  that  he  pursued  the  inquiry  with 
proper  diligence,  and  failed  to  attain  knowl- 
edge of  the  deed,"  and  finally  decides  that 
the  court  below,  in  disregarding  evidence 
of  the  possession  of  the  person  under  whom 
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the  plaintiff  claimed,  was  in  error,  and  con- 
doquently  that  the  judc^ment  for  the  de- 
fendants be  reversed.  The  doctrine  of  this 
case  as  to  the  effect  of  open  and  notorious 
possession  of  one  holding  adversely  to  the 
vendor  is  iu  full  accord  with  the  majority 
and  weie:ht  of  authorities:  Smith  v.  Yule, 
31  Cal.  180,  183;  89  Am.  Dec.  167;  and  has 
been  repeatedly  affirmed  in  subsequent  Cali- 
fornia cases:  Thompson  v.  Pioche,  44  Cal. 
508,  516;  see  Hellman  v.  Levy,  55  Cal.  117; 
and  see  next  paragraph.  See,  further,  the 
note  to  sec.  19,  ante,  and  to  sec.  1217,  ante. 
"Actual"  notice,  definition  of.— "This 
knowledge  exciting  inquiry  is  called  by  some 
of  the  authorities  actual  notice,  and  by  oth- 
ers constructive  notice.  In  either  instance 
it  is  equivalent  to  actual  notice,  as  one 
who  has  it  is  affected  with  the  same  lia- 
bilities as  one  having  actual  notice":  Lodge 
V.  Simonton,  23  Am.  Dec.  36,  note  47.  There 
is  a  difference  of  opinion  as  to  the  mean- 
ing of  the  words  "actual  notice'*  in  these 
statutes; some  authorities  holding  that  actual 
notice  is  not  implied  from  open  and  notori- 
ous possession;  others  holding  that  when  a 
subsequent  purchaser  has  actual  knowledge 
of  such  acts  as  would  put  a  prudent  man 
upon  inquiry,  and  would,  if  inquired  into 
with  ordinary  diligence,  lead  to  the  discov- 
ery of  a  hostile  title,  this  notice  must  be 
held  to  be  actual:  Jones  on  Mortgages,  sec. 
253,  citing,  as  in  favor  of  the  first  construc- 
tion,* Lamb  V.  Pierce,  113  Mass.  72;  Cras- 
sen  V.  Swoveland,  22  Ind.  427,  434;  of  the 


second:  Brinkman  v.  Jones,  44  Wis.  496, 
510;  Musgrove  v.  Bonser.  5  Or.  313;  20 
Am.  Rep.  737;  Wilson  v.  Miller,  10  Iowa, 
111;  Maupin  v.  Emmons,  47  Mo.  304;  Por- 
ter V.  Sevey,  43  Me.  519. 

In  this  state  the  doctrine  must  be  consid- 
ered as  firmly  established  (at  least  before 
the  decision  of  Pico  v.  Gallardo,  52  Cal. 
20C,  and  the  apparent  intention  of  this  cas^ 
being  to  affirm  Fair  v.  Stevenot,  29  Oal. 
486)  that  open  and  notorious  posseasioQ  of 
one  holding  adversely  to  the  vendor,  if  ^e 
effect  of  such  possession  is  not  rebutted  by 
evidence  that  the  vendee  prosecuted  in- 
quiries with  due  diligence  without  obtain- 
ing information  of  an  adverse  title,  fur- 
nishes sufficient  proof  of  notice  to  render 
the  vendee  not  a  bona  fide  purchaser.  The 
cases  have  not,  however,  designated  this  no- 
tice by  the  terms  **actual*'  or  "construc- 
tive," but  by  section  19,  ante,  this  notice, 
from  knowledge  of  facts  putting  a  prudent 
man  upon  inquiry,  is  termed  constructiTe. 
In  view  of  these  facts,  and  in  the  absence 
of  judicial  construction,  it  is  impossible  to 
predicate  the  effect  of  the  word  "actual" 
in  the  above  section.  Upon  the  effect  of 
possession  as  regards  notice,  see  supra  in 
this  note;  Ludlow  v.  Gill,  N.  Chip.  33;  1  Am. 
Dec.  695;  Knox  ▼.  Thompson,  1  litt.  350; 
13  Am.  Dec.  250;  Scott  v.  Gallagher,  16  Am. 
Dec.  612,  and  notes;  also  note  to  Lodge 
V.  Simonton,  23  Am.  Dec.  47;  Jones  on 
Mortgages,  sees.  253,  579,  5S0;  and  sec. 
3048,  and  note,  post. 


2951.  Successor  of  estate,  when  to  pay  mortgage. 

[Section  2951  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  262;  took  effect  July  1,  1874.] 

Conveyance  of  property  subject  to  mort-  or  grantee,  rights  and  remedies  of  parties 

gage,  obligations  of  purchaser:  See  62  Am.  thereon:  See  44  Am.  Rep.   232,  233.  note; 

Ik>c.  141,  142,  note.  78  Am.  Dec.  72-80,  note;  26  Am.  Rep.  660- 

Assumption  of  mortgage  by  purchaser  6G7,  note. 

2952.  Eecord  of  m'ortgages. 

Sec.  2952.  Mortgages  of  real  property  may  be  acknowledged  or  proved,  cer- 
tified, and  recorded  in  like  manner  and  with  like  effect  as  grants  thereof. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  262;  took  effect 
July  1,  1874.] 


See  sees.  1169-1172  and  1213-1217,  ante; 
Pol.  Code,  sees.  798,  4235,  4245. 

That  recording  of  the  mortgage  is  not 
necessary  to  give  it  validity  as  between  par- 
ties to  it,  see  Downing  v.  Le  Du,  82  Cal. 
471. 

Sales  of  mortgaged  property.— If  the 
mortgage  is  recorded,  its  lien  cannot  be 
affected  by  sales  of  the  mortgaged  property 
pending  proceedings  to  foreclose  it,  and 
therefore  an  injunction  should  not  be 
granted  to  restrain  snch  sales,  as  it  could 
not    benefit    the  plaintiff,   and     might  em- 
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barrass  the  defendant:  Breon  v.  Strelits,  4S 
Cal.  645. 

Prior  record  of  subsequent  mortgage.— 
To  entitle  one  to  precedence  who  has  re- 
corded his  mortgage  ahead  of  a  prior  mort- 
gagee, it  is  necessary  that  he  take  not  onJy 
without  notice  of  the  prior  mortgage,  but 
also  that  he  gave  value:  Withers  v.  Little, 
56  Cal.  370.  Where  two  mortgages,  exe- 
cuted on  the  same  day,  are  recorded  on  dif- 
ferent days,  no  presumption  arises  from 
priority  of  record  as  to  priority  of  execn- 
tion:  Walker  v.  Buffandeau,  03  Cal.  312. 

Mortgages  recorded  in  separate  set  of 
books:  Sec.  1171,  ante. 


Title  XIV,  Chap.  II.]  'Mortgage.  §  2955 

ABTICLE  III. 

MORTGAGE   OP    PERSONAL   PROPERTY. 

Sec.  2955.  What  personal  property  may  be  mortgaged. 

Sec.  2956.  Form  of  personal  mortgage. 

Sec.  2957.  When  Toid  as  to  third  persons. 

Sec.  2958.  Mortgage  of  ships,  when  void  as  to  third  persons. 

Sec.  2959.  Where  recorded. 

Sec.  29G0.  Property  in  transit,  where  to  be  recorded. 

Sec.  2961.  Property  of  a  common  carrier,  where  to  be  recorded. 

Sec.  2962.  Recorded  in  different  places. 

Sec.  2963.  Personal  mortgage  may  be  recorded. 

Sec.  2964.  Certified  copies  maji  be  recorded,  when. 

Sec.  2965.  Property  exempt  from  effect  of  mortgage,  when. 

Sec  2966.  May  be  taken  by  mortgagee  as  a  pledge,  when. 

Sec.  2967.  How  foreclosed. 

Sec.  2968.  Mortgage  property  may  be  levied  upon. 

Sec.  2969.  Limitations  on  right  of  levy. 

Sec.  2970.  Distribntion  of  proceeds  of  sale  nnder  process. 

Sec  2971.  Sections  not  applicable  to  mortgage  of  certain  ships. 

Sec  2972.  Lien  of  mortgage  on  growing  crop. 

Sec  2973.  Mortgages  not  made  in  conformity  with  this  article. 

2965.  What  penonal  property  may  be  mortgaged. 

Sec.  2955.  Mortgages  may  be  made  upon  the  following  personal  property,  and 
none  other: 

First — Locomotives,  engines,  and  other  rolling-stock  of  a  railroad. 

Second — Steamboat  machinery,  the  machinery  used  by  machinist  foundrymen 
and  mechanics. 

Third — Steam-engines  and  boilers. 

Fourth" — ^Mining  machinery. 

Fifth — Printing  presses  and  material. 

Sixth — Professional  libraries. 

Seventh — Instruments  of  surveyors,  physicians  and  dentists. 

Eighth — Upholstery,  furniture  and  household  goods. 

Ninth — Oil  paintings,  pictures  and  works  of  art. 

Tenth — All  growing  crops,  including  grapes  and  fruit. 

Eleventh — ^Vessels  of  more  than  five  tons  burden. 

Twelfth — Instruments,  negatives,  furniture  and  fixtures  of  a  photograph  gal- 

lerv. 

Thirteenth" — The  machinery,  casks,  pipes,  tubes,  and  utensils  used  in  the  man- 
ufacture or  storage  of  wine,  fruit  brandj^,  fruit  syrups,  or  sugar,  also  wines,  fruit 
brandy,  fruit  syrup  or  sugar,  with  the  cooperage  in  which  the  same  are  contained. 

Fourteenth — Pianos  and  organs. 

Fifteenth — Iron  and  steel  safes. 

Sixteenth — Neat  cattle,  horses,  mules,  swine,  sheep,  and  goats,  and  the  in- 
crease thereof. 

Seventeenth — Harvesters,  threshing  outfits,  hay  presses,  wagons,  farming  im- 
plements, and  the  equipments  of  a  livery-stable,  including  buggies,  carriages, 

harness,  robes. 
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Eighteenth — Abstract  systems,  books^  maps,  papers,  and  slips  of  searchers  o! 
recordB. 

Nineteenth — Raisins  and  dried  fruits,  cured  or  in  process  of  being  cured. 
Also,  all  boxes,  fruit  graders,  drying-trays,  and  fruit  ladders.  [Amendment,  ap- 
proved March  9,  1897;  Stats.  1897,  p.  95;  in  eflfect  sixty  days  from  March  9, 
1897.] 


Chattel  mortgage,  generally.— That  the 
above  fiection  should  be  liberally  and  reason- 
ably construed,  with  a  view  of  executini; 
the  evident  design  of  the  legislature  in  en- 
acting it,  see  Blaisdell  v.  McDowell,  91  Cal. 
2S5;  25  Am.  St.  Rep.  178.    It  was  held  that 
a  mortgage    for  money  advanced    to    buy 
furniture    comes  within  the  section:  Blais- 
dell V    McDowMl,  91  Cal.  285;  25  Am.  8t. 
Ilep.  178.    See  Campodonico  y.  Oregon  Imp. 
Co.,  87  Cal.  566.    Before  the  aidendment  of 
1895  a  mortgage  could  be  made  upon  any 
property,  though  not  enumerated  in  above 
section:  Works  v.  Merritt,   105    Cal.    467; 
Bank  of  Ukiah  v.  Moore,  106  Cal.  673;  Bank 
V.   Gibson,   109   Cal.   197.    The  delivery  of 
goods  to  creditor  as  security  is  properly  a 
pledge,  yet  a  misnomer  of  instrument  does 
not  affect  the  efficacy  of  security  if  there 
is    sufficient    change    of    possession:  Rohr- 
bough  V.  Johnson,   107  Cal.  144.    That  a 
mortgage  may  be  made  upon  any  property 
by  change  of  possession,  see  the  above  case. 
Before  the  amendment  of  1893,  a  mortgage 
on  sheep  and  neat  cattle  would  impart  no 
notice:  Bank  v.  Moore,  108  Cal.  673.    Sec- 
tion 3440,  post,  applies  to  articles  mortgaged 
which  do  not  come  within  the  above  sec- 
tion: Rohrbough  v.  Johnson,  107  Cal.  144. 
A  chattel  mortgage  in  this  state  does  not 
give  right  to  possession,  and  mortgagee  has 
no  remedy  at  law  to  prevent  interference 
with   mortgaged   chattels:  Bank   v.   Moore, 
106  Cal.  673.    But  he  has  a  right  in  equity 
against  mortgagor:  Bank  v.  Moore,  106  Cal. 
673.    See  Maier  v.  Freeman,  112  Cal.  8,  53 
Am.  St.  Rep.  151,  where  the  mortgagor  of 
sheep  was  allowed  to  sell  the  sheep  by  the 
mortgagee,  under  agreement  to  deposit  the 
proceeds  in  bank  for  mortgagee;  it  was  held 
that  the  lien  on  the  sheep  was  extinguished 
and  not  transferred  to  the  money.    See  Hor- 
gan  V.   Zanetta,  107  Cal.  27,  where  crops 
were  transferred  to  a  creditor's  land    and 
attached  by  the  creditor,  who  knew  of  a 
prior  mortgage;    the  attachment  was  held 
good.    But  see  Rudolph  v.  Saunders,  111  Cal. 
233. 

"Where  a  chattel  mortgage  can  be  made 
only  upon  certain  classes  of  property  spe- 
cifically mentioned  by  statute,  to  render  a 
mortgage  valid  it  must  be  shown  that  it 
embraces  property  specified  by  the  statute": 
Jones  on  Chattel  Mortgages,  sec.  122.  Thus, 
under  the  eighth  subdivision  of  the  above 
section,  an  allegation  that  the  property  was 
"used  in  furnishing"  is  not  a  sufficiently 
direct  allegation:  Stringer  v.  Davis,  30  Cal. 
318.  As  between  parties  a  mortgage  may 
include    both  real  and    personal  property: 


Tregear  v.  Etiwanda  Co.,  76  Cal.  537;  9 
Am.  St.  Rep.  245. 

In  Gassner  v.  Patterson,  23  Cal.  299,  it 
was  held  that  a  chattel  mortgage,  under 
the  act  of  1857,  was  of  no  validity  except 
as  between  the  parties,  unless  the  provi- 
sions of  the  act  were  strictly  complied  with. 
For  an  instance  where  property  not  falling 
within  the  above  classes  was  held  not  mort- 
gageable, see  Glenn  v.  Arnold,  56  Cal.  631. 
A  chattel  mortgage,  until  foreclosure,  con- 
veys no  title:  Knowles  v.  Herbert*  11  Or. 
54,  240. 

A  chattel  mortgage  executed  upon  print- 
ing presses  and  other  property  not  subject 
to  mortgage  is  valid  as  to  the  printing 
presses  if  executed  in  good  faith:  Matter  of 
Fischer,  94  Cal.  623.  A  chattel  mortgajre 
given  for  a  greater  sum  than  ia  due,  f'^r 
purpose  of  securing  future  advances,  is  good. 
Subda.  3,  4.  Engines  and  machinery. 
A,  the  owner  of  a  quartz-mill,  executed  a 
mortgage  on  it  to  B;  subsequently  A  pur^ 
chased  a  steam-engine  and  boiler;  and  to 
secure  the  purchase  money  executed  to  C 
a  chattel  mortgage  on  the  same.  A  then 
took  the  engine  and  boiler  to  his  mill,  and 
placed  them  therein,  so  that  they  became 
part  of  the  realty.  It  was  held  that  the 
mortgage  to  C  on  the  engine  and  boiler  had 
priority  over  the  mortgage  to  B:  Tibbetts  v. 
Moore,  23  Cal.  208. 

Subd.  8.  Furniture  in  hotel.— llie  foi^ 
niture  must  be  actually  used  in  a  hotel  or 
boarding-house:  Stringer  v.  Davis,  30  Ctl 
318.  Furniture  and  fixtures  of  saloons  are 
not  included  among  the  property  which  mar 
be  mortgaged:  Gassner  v.  Patterson,  23  Cal 
299. 

If  the  chattel  mortgage  on  furniture  in  a 
hotel  includes  other  property,  it  will  be  void: 
Dufficy  V.  Shields,  63  Cal.  332. 

Money  advanced  to  purchase  furniture 
may  be  secured  by  mortgage:  Blaisdell  t. 
McDowell,  91  Cal.  285;  25  Am.  St  Bep. 
178.  A  mortgage  on  hotel  furniture  was 
held  valid  between  the  parties  regardless  of 
the  question  whether  the  mortgage  was 
given  to  secure  purchase  money:  Barker  v. 
Maskell,  101  Cal.  9. 

Subd.  10.  yiOTtgtkge  of  growing  crops: 
See  sec.  2972,  post.  See  Perkins  v.  Eckert. 
55  Cal.  400,  involving  the  question  as  to 
who  should  bear  a  loss  arising  from  the 
transportation  of  mortgaged  wheat.  This 
section  is  cited  in  Raventas  t.  Green,  57 
Cal.  254,  to  show  that  growing  crops  are 
personal  property. 

A  mortgage  of  land,  with  the  rents,  is- 
sues, and  profits  thereof,  attaches  as  a  liea 
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to  the  crop  growing  on  the  land  at  the  time 
nC  foreclosure :  Montgomery  v.  Merrill,  65 
Cal.  432;  Treat  v.  Dorman,  100  Cal.  623. 
But  see  Simpson  t.  Ferguson,  112  Cal.  180; 
S3  Am.  St.  Rep.  201;  Chittenden  v.  Pratt, 
•89  Cal.  178.  A  mortgage  on  growing  crops 
is  prima  facie  extinguished  by  removal  from 
tlie  land:  Horgan  v.  Zanetta,  107  Cal.  27; 
RohrlK>ugh  y.  Johnson,  107  Cal.  144;  Ru- 
•dolph  v.  Saunders,  111  Cal.  233;  Simpson  v* 


Ferguson,  112  Cal.  180;  53  Am.  St.  Rep. 
201. 

The  word  "increase"  imports  only  the 
natural  increase  or  offspring  of  animals, 
and  not  the  profit  arising  from  their  use. 
A  chattel  mortgage  including  a  AocJl  of 
sheep  and  the  increase  thereof  does  not  in- 
clude the  wool  sheared  therefrom;  Alferitz 
V.  Borgwardt,  12G  Cal.  201. 


may  be  made  in  substantially 


2956.  Form  of  personal  mortgage. 

Sec.  2956.    A  mortgage  of  pers^ 
the  following  fonn:  ^ 

This  mortgage,  made  the  • day  of 

by  occupation  a ,  mortgagor,  to  C  D,  of 

^agee,  witnesseth: 

That  the  mortgagor  mortgages  to  the  mortgagee  [here  describe  the  property], 

as  security  for  the  payment  to  him  of dollars,  on  [or  before]  the  ■   >    >  day 

of ,  in  the  year ,  with  interest  thereon  [or,  as  security  for  the  payment 


,  in  the  year. ^  by  A  B,  of , 

— ,  by  occupation  a ,  mort- 


of  a  note  or  obligation,  describing  it,  etc.] 


A  B. 


Form. — ^Under  the  chattel  mortgage  act  of 
1857,  an  "occupation"  stated  as  that  of 
"late  merchant  of  Pine  Grove,"  etc.,  is  suffi- 
<nent:  Ede  t.  Johnson,  15  Cal.  53.  For  a 
-case  of  defective  execution,  see  Collins  t. 
Montgomery,  16  Cal.  3&8.  The  form  is  im- 
material; the  intention  of  the  parties  gov- 
•ems:  See  note  to  sec.  2948,  ante.  Thus,  a 
sale  of  personal  property  made  to  secure  an 
indebtedness  of  the  vendor  to  the  vendee 
makes  the  transaction  a  mortgage:  Moore  v. 
Mnrdock,  26  Cal.  514;  and  see  note,  sec. 
2024,  ante.  In  Stockton  Sav.  etc.  Soc.  v. 
i'urvis,  112  Cal.  236,  53  Am.  St.  Rep.  210, 


an  oral  lease  of  land  for  a  fixed  cash  rental, 
with  a  reservation  of  the  title  to  the  crop 
to  the  landlord,  was  construed  as  intended 
to  create  a  secret  lien  on  the  crop  to  se- 
cure the  payment  of  the  rental,  without 
complying  with  the  chattel  mortgage  law; 
and  a  similar  written,  unrecorded  lease  was 
construed  as  an  attempt  to  create  a  lien  in 
Ferguson  v.  Murphy,  117  Cal.  134. 

Description  of  goods  in  chattel  mort- 
gage: See  72  Am.  Dec.  483, -note;  66  Am. 
St.  Rep.  60,  note;  14  Am.  St.  Rep.  239-247, 
note. 


2967.  When  void  as  to  third  persons. 

Sec.  2957.  A  mortgage  of  personal  property  is  void  as  against  creditors  of 
the  mortgagor  and  subsequent  purchasers  and  encumbrancers  of  the  property 
in  good  faith  and  for  value,  unless: 

1.  It  is  accompanied  by  the  affidavit  of  all  the  parties  thereto  that  it  is  made 
in  good  faith  and  without  any  design  to  hinder,  delay,  or  defraud  creditors; 

2.  It  is  acknowledged  or  proved,  certified,  and  recorded  in  like  manner  as 
grants  of  real  property. 


Chattel  mortgage  good  between  the 
parties  and  as  against  purchasers  with 
notice.— Although  the  mortgage  does  not 
conform  to  requirements  of  a  statute  such 
as  the  above,  relating  to  acknowledgment, 
record,  affidavit,   and  the  like,  it  is  valid 


chasers  and  encumbrancers,  is  valid  as 
against  an  assignee  elected  by  the  cred- 
itors, after  the  assignment  for  the  benefit 
of  creditors  by  the  mortgagor  to  the  sheriff: 
First  Nat.  Bank  v.  Menke,  128  Cal.  103.  So 
•f  a  mortgage  on  property  not  included  in 


between  the    parties  to  it  and  as  against    'the  list  in  section  2955:  Tomlinson  v.  Ayres, 
those  having  actual  notice:  Harmes  v.  Silva,      117  Cal.  568«  572. 


91  Cal.  636;  Works  v.  Merritt,  105  Cal. 
467;  Adiard  v.  Rogers,  105  Cal.  327;  Bank 
T.  Gibson,  109  Cal.  197;  and  as  against  the 
mortgagor's  mere  creditor  at  large  without 
some  process  for  the  enforcement  of  his  debt: 
Lemon  v.  Wolff,  121  Cal.  272. 

An  unverified  chattel  mortgage,  valid  as 
-to  all  except  creditors  and  subsequent  pur- 


If  nothing  was  given  in  payment  except 
a  note,  the  buyer  is  not  protected  as  a 
bona  fide  purchaser:  Bank  v.  Gibson,  100 
Cal.  197.  The  delivery  of  ponderous  articles 
of  personal  property  may  be"  symbolical: 
Adiard  v.  Rogers,  105  Cal.  327;  Stewart 
V.  Piatt,  101  U.  S.  731;  Hackett  v.  Man- 
love,  H  Cal.   85:  Lemay  v.  Williams,  32 
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Ark.  166;  Hayman  t.  Jones,  7  Hun,  238; 
Kilbourne  v.  Fay,  29  Ohio  St.  264;  23  Am. 
Rep.  T41;  Badger  ▼.  Batavia  P.  M.  Co.,  70 
II).  302;  even  although  it  is  fraudulent  as 
to  the  mortgagor's  creditors:  Brown  v. 
Webb,  20  Ohio,  389;  Gooding  v.  Riley,  50 
N.  H.  400,  406;  Andrews  t.  Marshall,  48 
Me.  26.    See  Byrnes  t.  Hatch,  77  Cal.  241. 

"The  statutes  make  such  a  mortgage  void 
only  against  persons  other  than  the  parties 
to  it,  or  as  to  purchasers,  mortgagees,  and 
creditors  of  the  mortgagor  without  notice. 
The  only  effect  of  delay  in  recording  or  filing 
a  mortgage  is  to  render  it  void  as  against 
intervening  purchasers,  or  mortgagees,  or 
creditors,  obtaining  liens  by  attachment, 
judgment,  or  execution":  Jones  on  Chattel 
Mortgages,  sec.  237;  citing  Smith  t.  Acker, 
23  Wend.  653.  See  Beamer  v.  Freeman,  84 
Cal.  554;  Tregear  v.  Etiwanda  Water  Co., 
76  Cal.  537;  9  Am.  St.  Rep.  245  (there 
must  be  immediate  change  of  possession 
in  certain  cases):  Westcott  v.  Gunn.  4  Duer, 
107;  Hayman  v.  Jones,  7  Hun,  238;  Steven- 
son V.  Browning,  48  111.  78;  Gaff  v.  Hard- 
ing, 48  III.  148. 

Chattel  mortgtLg9,  generally:  See  Gray 
T.  Galpin.  98  Cal.  633.  The  failure  to  at- 
tach a  certificate  of  acknowledgment  to  a 
mortgage  before  recording  does  not  make  a 
purchaser  of  crops  with  knowledge  a  pur- 
chaser in  good  faith:  Harmes  ▼.  Silva,  91 
Cal.  636.  See  note  to  sec.  2955,  ante.  This 
section  is  not  limited  to  property  enumer- 
ate4  in  section  2955,  but  includes  all  mort- 
gages of  personalty:  Works  t.  Merritt,  105 
Cal.  467. 

The  legislature  intended  by  the  provisions 
of  this  title  to  provide  an  exclusive  mode  for 
mortgaging  crops.  A  mortgage  of  real  es- 
tate including  crops  is  void  as  against  a 
mortgage  of  the  crops  executed  according  to 
the  form  prescril>ed:  Simpson  v.  Ferguson, 
112  Cal.  180;  53  Am.  St.  Rep.  201.  Crops 
gi'own  between  the  time  of  execution  of 
mortgage  on  real  property  and  foreclosure 
belong  to  mortgagor:  Simpson  v.  Ferguson, 
112  Cal.  180;  53  Am.  St.  Rep.  2^\ 
Sec  Maier  v.  Freeman,  112  Cal.  8;  53 
Am.  St.  Rep.  201.  So,  where  a  mortga^je 
of  farming  land  contained  a  stipulation 
for  a  receiver  of  rents  and  profits  pend- 
ing foreclosure,  but  there  was  no  chat- 
tel mortgage  of  the  growing  crops,  a  re- 
'ceiver  cannot  be  authorized,  under  such 
stipulation,  to  take  possession  of  a  growing 
crop  as  against  a  bona  fide  tenant  of  the 
mortgagor,  but  his  authority'  must  be  lim- 
ited to  receiving  from  the  tenant  the  fair 
and  adequate  rent  reserved  in  the  lease: 
Scott  V.  Hotchkiss,  115  Cal.  89.  The  in- 
crease of  animals  on  which  there  is  a  chat- 
tel mortgage  belongs  to  the  mortgagor  in 
this  state:  Shoobert  v.  De  Motta,  112  Cal. 
215;  53  Am.  St.  Rep.  207.  So  of  wool  of 
mortgaged  eheep:  First  Nat  Bank  v.  Erreca, 
116  Cal.  81;  58  Am.  St.  Rep.  133. 

Subd.  1.  Affidavit.— It  sufficiently  ap- 
pearing that  the  affidavit  was  taken  by  a 


competent  officer,  it  is  not  necessary  that 
the  parties  should  sign  the  affidavit:  Ede  v. 
Johnson,  15  Cal.  53,  57.  A  mortgage  of 
chattels  without  the  affidavit  required  by 
statute  is  valid  against  a  subsequent  pur- 
chaser with  notice  that  the  mortgage  was 
made  in  good  faith  and  for  a  full  considera- 
tion: Roberts  v.  Crawford,  58  N.  H.  499. 

A  chattel  mortgage  of  sheep  recorded 
without  verification  by  the  mortgagee  is 
void  as  against  an  attaching  creditor,  and 
the  fact  that  it  was  verified  after  its  record 
and  before  the  attachment,  without  any 
record  of  the  instrument  so  verified,  can 
give  it  no  additional  validity:  Alferitz  v. 
Scott.  130  Cal.  474. 

Subd.  2.  Recording^  mortgage:  See  a 
construction  of  the  recording  provisions  of 
the  code  relative  to  chattel  mortgages,  in 
Berson  v.  Nunan.  63  Cal.  550.  A  chattel 
mortgage  not  acknowledged  or  proved,  cer- 
tified, and  recorded  as  required  by  this  sec- 
tion, is  void  as  to  creditors  of  the  mort- 
gagor: Ruggles  V.  Cannedy,  127  CaL  20a 

The  object  of  such  a  provision  is  to  pre- 
vent the  setting  up  of  secret  mortgages 
against  persons  who  may  deal  with  the  mort- 
gagor on  the  faith  that  his  property  is  not 
thus  encumbered.  Therefore,  in  New  York 
it  is  held  that  when  a  creditor  has  obtained 
judgment  and  execution,  but  not  until  ihen, 
he  may  go  back  to  the  origin  of  the  debt  and 
show  that  when  it  was  contracted  the  en- 
cumbrance with  which  he  is  then  confronted 
was  kept  secret,  by  being  withheld  from  reg- 
istry: Thompson  v.  Van  Vechten,  27  N.  Y. 
568;  Stewart  v.  Real,  7  Hun,  405;  Fraier  t. 
Gilbert,  11  Hun,  684;  Brackett  v.  Harvey. 
25  Hun,  502. 

BecordatioiL  of  chattel  mortgage:  See 
21  Am.  St.  Rep.  262,  283.  note. 

See  sees.  2959,  2961-2965,  post,  and  note  to 
sec.  2924,  ante. 

Where  a  mortgage  of  crops  is  duly  re- 
corded; subsequent  purchasers  are  charged 
with  notice;  and  the  removal  of  the  crops  by 
such  purchasers  ia  a  conversion,  and  mort- 
gagee may  recover  the  value  of  the  crops: 
Chittenden  v.  Pratt,  89  Cal.  178.  See,  also. 
Wilson  V.  Prouty,  70  Cal.  196.  See  Beamer 
V.  Freeman,  84  Cal.  554,  where  property  was 
attached  subsequent  to  the  execution  but 
previous  to  the  recording  of  the  mortgage, 
and  the  attachment  was  released  by  insolv- 
ency of  mortgagor;  the  assignee  of  insolvent 
held  the  property.  This  section  is  designed 
to  substitute  the  record  of  the  mortgage  for 
the  actual  delivery  and  change  of  possession 
otherwise  required  by  section  344Q,  post: 
Beamer  v.  Freeman,  84  Cal.  554.  The  mort- 
gage is  deemed  recorded  when  deposited  in 
the  recorder's  office:  Meherin  v.  Oaks,  67 
Cal.  57. 

Certifying  and  acknowledging.— The 
certificate  was  signed  by  "A  B,  Secretary,* 
it  appearing  in  the  body  of  the  certificate 
that  A  B  was  the  secretary  of  the  bank; 
held  a  sufficient  signature:  Yost  v.  Com- 
mercial Bank   of   Santa   Ana,  94  Gal.  491. 
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The  failure  to  attach  a  oertificate  before  re- 
cording does  not  make  a  purchaser  who  had 
full  knowledge  of  mortgage  a  purchaser  in 
good  faith:  Harmes  y.  Silva,  91  Cal.  636. 
An  agent's  certificate  was  held  good  in  San 
Francisco  Breweries  y.  Schurtz,  104  Cal.  420. 
A  defectiYe  acknowledgment  and  certifica- 
tion makes  a  mortgage  Yoid  as  against  at 
taching  creditor  unless  mortgagee  had  re- 
duced property  to  possession:  Adlard  y.  Rog- 
ers, 106  Cal.  327.  Failure  to  record  will  not 
protect  a  mortgagee  against  attaching  cred- 
itors of  mortgagor  who  knew  of  the  mort- 


gage: Cardenas  y.  Miller*  108  Cal.  250. 
This  section  is  not  modified  by  section  1217, 
ante:  Cardenas  y.  Miller,  108  Cal.  250.  Dis- 
tinction between  rights  of  creditors  and  sub- 
sequent purchasers:  Cardenas  y.  Miller,  108 
Cal.  250. 

A  railroad  mortgage  coYering  real  and 
personal  property  executed  only  as  a  mort- 
gage of  real  property  is  Yoid  as  to  the  per- 
sonal property,  as  against  creditors:  Birfiop 
Y.  McKillican,  124  Cal.  321;  71  Am.  St.  Rep. 
68. 


2958.  Mortgage  of  ships,  when  void  as  to  third  per^ions. 

Sec.  2958.  A  mortgage  of  any  vessel  or  part  of  any  vessel  under  the  flag  of 
the  United  States  is  void  as  against  any  person  (other  than  the  mortgagor,  his 
heirs,  and  devisee,  and  persons  having  actual  notice  thereof),  unless  the  mort- 
gage is  recorded  in  the  office  of  the  collector  of  customs  where  such  vessel  is 
registered  or  enrolled. 
See  Toby  y.  Oregon  Pac.  R.  R.  Co.,  98  Cal.  400. 

2959.  Where  recorded. 

Sec.  2959.  -A  mortgage  of  personal  property  must  be  recorded  in  the  office  of 
£he  county  recorder  of  the  county  in  which  the  mortgagor  resides,  and  within 
twenty  days  thereafter  in  the  office  of  the  recorder  of  every  other  county  in 
which  the  mortgaged  property  is  situate.  When  so  recorded,  it  shall  be  deemed 
to  have  been  recorded  from  the  time  it  was  filed  for  record  in  the  office  of  the 
recorder  of  the  county  in  which  the  mortgagor  resides.  [Commissioners' 
Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

Mortgagor's  residence.— When  a  mort- 
gage is  made  by  partners  as  joint  mortga- 
gors, bat  they  reside  in  different  towns,  the 
mortgage  must  be  recorded  in  each  of  the 
towns  in  which  they  reside:  Stewart  v. 
Piatt,  101  U.  8.  731;  Rich  v.  Roberts,  48  Me. 
648;  8.  C,  50  Me.  395.  The  word  "mortga- 
gor" must  be  regarded  as  including  ''mort- 
gagors": Morrill  y.  8anford,  49  Me.  566. 

If  neither  of  the  partners  resides  within 
the  state,  the  place  of  business  of  the  part- 
nership might  be  considered  as  the  proper 
place  for  recording;    and,  therefore,  where 


one  partner  resided  without  the  state,  the 
mortgage  was  properly  recorded  at  the  town 
where  the  other  partner  resided  and  the 
business  was  carried  on:  Hubbardston  Lum- 
ber Co.  Y.  Ck>Yert«  35  Mich.  254. 

County  where  property  is  situated. — 
Under  a  statute  requiring  the  record  to  be 
made  in  the  county  where  the  property  ia 
situated,  a  record  in  another  county  is  in- 
effectual: Piatt  Y.  Stewart,  13  Blatchf.  481. 

Record  in  different  places:  See  aeca. 
2962,  2965. 


2960.  Property  in  transit,  where  to  be  recorded. 

Sec.  2960.  For  the  purposes  of  this  article,  property  in  transit  from  the  pos- 
«e88ion  of  the  mortgagee  to  the  county  of  the  residence  of  the  mortgagor,  or  to 
a  location  for  use,  is,  during  a  reasonable  time  for  such  transportation,  to  be 
taken  as  situated  in  the  county  in  which  the  mortgagor  resides,  or  where  it  is 
untended  to  be  used. 

Property  in   transit.— This  provision  re-  uated:  and  see,  also,  sec.  2965,  suhd.  1;  see, 

flults  from  the  above  section,  which  declares  also,  I*erkins  y.  Eckert,    55    Cal.  400;  and 

that  the  mortgage  must  be  recorded  in  the  note  to  sec.  2902,  post, 
county  where  the  property  mortgaged  is  sit- 

2861.  Property  of  a  common  carrier,  where  to  be  recorded. 

Sec.  2961.    For  a  like  purpose,  personal  property  used  in  conducting  the 
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business  of  a  common  carrier  is  to  be  taken  as  situated  in  the  county  in  which 
the  principal  office  or  place  of  business  of  the  carrier  is  located. 
See  note  to  sec.  2960,  supra. 

8962.  Becorded  in  different  places. 

Sec.  2962.  A  single  mortgage  of  personal  property,  embracing  several  things 
of  such  character  or  so  situated  that  by  the  provisions  of  this  article  separate 
mortgages  upon  them  would  be  required  to  be  recorded  in  difEerent  places,  is 
only  valid  in  respect  to  the  things  as  to  which  it  is  duly  recorded. 

A  mortgage  recorded  in  the  proper  office,  in  the  proper  office  as  to  the  other  chat- 
as  regards    a  portion  of    the  property  em-  teU   described    in  it:  Hubbardston  Lumber 
braced  in  it,  is  not  rendered  inoperative  as  Co.  y.  CoTert,  35  Mich«  25-L 
to  such  property  by  its  not  being  recorded 

2963.  Personal  mortgage  may  be  recorded. 

Sec.  2963.  Except  as  it  is  otherwise  in  this  article  provided,  mortgages  ox 
personal  property  may  be  acknowledged  or  proved,  certified,  and  recorded  in 
like  maimer  and  with  like  effect  as  grants  of  real  property;  but  they  must  be 
recorded  in  books  kept  for  personal  mortgages  exclusively. 

See  sees.  1169-1171,  1213-1217,  and  2057.  snbd.  2,  note^  ante. 

2964.  Certified  copies  may  be  recorded,  when. 

Sec.  2964.  A  certified  copy  of  a  mortgage  of  personal  property  once  recorded 
may  be  recorded  in  any  other  county,  and  when  so  recorded,  the  record  thereof 
has  jhe  same  force  and  effect  as  though  it  was  of  the  original  mortgage. 

2965.  Property 'exempt  from  effect  of  mortgage,  when. 

Sec.  2965.  When  personal  property  mortgaged  is  thereafter  by  the  mort- 
gagor removed  from  the  county  in  which  it  is  situated,  it  is,  except  as  between 
the  parties  to  the  mortgage,  exempted  from  the  operation  thereof,  unless  either: 

1.  The  mortgagee,  within  thirty  days  after  such  removal,  causes  the  mortgage 
to  be  recorded  in  the  county  to  which  the  property  has  been  removed;  or, 

2.  The  mortgagee,  within  thirty  days  after  such  removal,  takes  possession  of 

the  property,  as  prescribed  in  the  next  section. 

Bemoval  of  mortgag^ed  property  prior  to  which  it  was  removed,  otherwise  it  is  sub- 

to  record.— Perponal  property  subject  to  a  ject  to  attachment;  and  a  recordation  in  K. 

chattel  mortj?age  was  removed  by  the  mort-  county,  made  after  the  removal  and  before 

gagor  from  K.  county,  where  the  mortgage  the  attachment,  cannot  avail  against  the  at- 

was  executed,  where  the  property  was  sit-  taching  creditor:  Fassett  v.  Wise,  115  CaJ. 

uated  and  the  mortgagor  resided  at  the  time  816. 

of  the  execution  of  the  mortgage,  before  it  Bemoval  of  mortgaged  property  to  an- 

was  recorded  in  K.  county;  held  on  a  con-  other  state,  what  law  governs:  See  70  Am. 

stniction  of  this  section  with  section  29o9,  Dec.  66-72,  note, 
ante,  that  it  must  be  recorded  in  T.  county, 

2966.  Hay  be  taken  by  mortgagee  as  a  pledge,  when. 

Sec.  2966.  If  a  mortgagor  voluntarily  removes  or  permits  the  removal  of  the 
mortgaged  property  from  the  county  in  which  it  was  situated  at  the  time  it  w&s 
mortgaged,  the  mortgagee  may  take  possession  and  dispose  of  the  property  as 
a  pledge  for  the  payment  of  the  debt,  though  the  debt  is  not  due. 

2967.  How  foreclosed. 

Sec.  2967.    A  mortgagee  of  personal  property,  when  the  debt  to  secure  wticli 
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the  mortgage  was  executed  becomes  due,  may  foreclose  the  mortgagor's  right 
of  redemption  by  a  sale  of  the  property,  made  in  the  manner  and  upon  the 
notice  prescribed  by  the  title  on  "Pledge,"  or  by  proceedings  under  the  Code 
of  Civil  Procedure. 


Sale'  of  pledge:  See  sec.  3000  et  seq., 
pofit. 

Actual  notice  required:  Sec.  3002,  post. 

What  is  a  reasonable  notice  to  the  mortga- 
gor of  the  time  and  place  of  sale  at  auc- 
tion of  persona]  property  mortgaged  must 
be  determined  from  all  the  circumstances 
of  each  particular  case,  and  he  who  alleges 
that  a  notice  is  not  sufficient  must  assign 
some  reason  for  his  allegation.  If' a  suffi- 
cient notice  is  given,  and  the  sale  is  bona 
fide,  an  absolute  title  to  the  property  passes 


to  the  purchaser:  Wilson  v.  Brannan,  27  Cal. 
258.  See  Bendel  v.  Crystal  Ice  Co.,  82  Cal. 
199,  where  notice  was  only  given  two  days 
before  the  sale,  and  the  sale  was  held  in- 
valid as  against  a  junior  mortgagee  for  that 
reason. 

Foreclosure:  Code  Civ.  Proc,  sees.  726- 
728. 

Wrongful  sale,  rights  and  remedies  of 
mortgagor  after:  See  16  Am.  St.  Kep.  499- 
503,  note. 


2968.  Uortgage  property  may  be  levied  upon. 

See.  2968.  Personal  property  mortgaged  may  be  taken  nnder  aittaehment  or 
execution  iseiied  at  the  suit  of  a  creditor  of  the  mortgagor,  or  sold  to  satisfy  a 
jtinior  mortgage  or  lien.  [Commissioners^  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 


At  common  law.— A  chattel  pawned  or 
mortgaged  was  not  liable  to  attachment  in 
an  action  against  the  pawnor  or  mortgagor 
who  had  only  an  equitable  interest  in  the 
property.  Where  there  is  no  legal  right 
there  is  no  legal  remedy.  Therefore,  it  is 
only  under  statutory  authority  that  a  cred- 
itor can  reach  such  property  at  law:  Jones 
on  Chattel  Mortgages,  sec.  555;  Evans  ▼. 
Warren,  122  Mass.  303;  Marsh  y.  Law- 
rence, 4  Cow.  461;  Bacon  r.  Kimmel,  14 
Mich.  201.  Statutory  authority  for  reasons 
deducible  from  the  above  statements  is  not 
necessary  in  those  states  where  the  mortga- 
gor is  considered  the  legal  owner  of  the 
property,  as,  for  example,  in  New  York: 
Jones  on  Chattel  Mortgages,  sec.  592;  and 
in  this  state. 

Levy  of  attachment  on  growing  crop.— 


An  unripe  growing  crop  is  personal  property 
not  capable  of  manual  delivery,  and  an  at- 
tachment may  be  levied  upon  it  as  such.  An 
attachment  upon  such  property  in  the  pos- 
session of  the  defendant  is  sufficiently  levied 
by  serving  upon  him  copies  of  the  writ  and 
statutory  notice;  and  if  the  sheriff  does  noth- 
ing further  until  the  crop  is  ripe,  there  is 
no  abandonment  of  the  lien,  but  he  may 
gather  the  crop,  and  take  it  into  his  actual 
custody:  Baventas  v.  Green,  57  Cal.  254. 

The  n)ortgagee*s  interest,  it  seems  to  be 
agreed,  is  not  subject  to  attachment  or  exe- 
cution; at  least,  before  default  of  the  mort- 
gagor, or  foreclosure,  i.  e.,  until  the  owner- 
ship vests  in  him:  Jones  on  Chattel  Mort- 
gages, sec.  566;  Jackson  v.  Willard,  4  Johns. 
41;  Trapnall  v.  State  Bank,  18  Ark.  53; 
Prout  V.  Hoot,  116  Mass.  410. 


2969.  Limitationg  on  right  of  levy. 

Sec.  2969.    Before  the  property  is  so  taken  or  sold,  the  officer  must  pay  or 

tender  to  the  mortgagee  the  amount  of  the  ihortgage  deht  and  interest,  or  must 

deposit  the  amount  thereof  with  the  county  treasurer,  payable  to  the  otder  of  the 

mortgagee.     [Ck)mmissioner8^    Amendment,  approved    March  16,  1901;    took 

effect  July  1,  1901.] 

Damages  for  seizure  without  tender .— 
If  an  officer  under  process  seizes  personal 
property  mortgaged  without  paying  or  ten- 
dering the  amount  due,  the  detriment  proxi- 
mately caused  hy  the  seizure  is  not  the  value 
of  the  property,  but  the  amount  of  the  mort- 
gage debt;  and  this  detriment  the  officer,  in 
seizing  the  property,  assumes  to  make  good; 


anpl  the  mortgagee  is  not  confined  to  his  ac- 
tion of  trover  or  replevin:  Wood  v.  Franks, 
56  Cal.  217;  see  note,  "Levy,"  etc.,  sec.  29G8, 
supra.  See  further  illustration  of  the  prin- 
ciple of  this  section,  Berson  v.  Nunan,  (>3 
Cal.  550. 

Measure  of  special  owner's  damage  fox 
conversion:  See,  post,  sec.  3338. 


2970.  Sistribution  of  proceeds  of  sale  under  process. 

Sec.  2970.    When  the  property  thus  taken  is  sold  under  process,  the  oflBcer 
must  apply  the  proceeds  of  the  sale  as  follows: 
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1.  To  the  repayment  of  the  sum  paid  to  the  mortgagee,  with  interest  from 
the  date  of  such  pa3rment;  and, 

2.  The  balance,  if  any,  in  like  manner  as  the  proceeds  of  sale  under  execu- 
tion are  applied  in  other  cases. 

2971.  Sections  not  applicable  to  mortgage  of  certain  ships. 

Sec.  2971:  Sections  twenty-nine  hundred  and  fifty-seven,  twenty-nine  hun- 
dred and  fifty-nine,  twenty-nine  hundred  and  sixty,  twenty-nine  hundred  and 
4sixty-one,  twenty-nine  hundred  and  sixty-two,  twenty-nine  hundred  and  sixty- 
three,  twenty-nine  hundred  and  sixty-four,  twenty-nine  hundred  and  sixty-fiye, 
and  twenty-nine  hundred  and  sixty-six  do  not  apply  to  any  mortgage  of  a  ship 
or  part  of  a  ship  under  the  flag  of  the  United  States. 

2972.  Lien  of  mortgage  on  growing  crop. 

Sec.  2972.  The  lien  of  a  mortgage  on  a  growing  crop  continues  on  the  crop 
after  severance,  whether  remaining  in  its  original  state  or  converted  into  an- 
other product,  so  long  as  the  same  remains  on  the  land  of  mortgagor.  [New 
section,  approved  April  1,  1878;  Amendments  1877-78,  89;  took  effect  from  pas- 
sage.] 


One  can  mortgage  only  his  interest  in 
growing  cropB.— Therefore,  where  a  tenant 
mortgages  the  whole  crop,  the  mortgagee 
takes  subject  to  the  interest  therein  of  the 
landlord  previously  agreed  upon  with  the 
tenant:  Sunol  v.  Molloy,  63  Gal.  360.  So 
where,  pending  a  suit  in  ejectment,  the  de- 
fendant mortgages  the  growing  crop,  the 
mortgagee  takes  subject  to  the  judgment 
rendered  therein,  and  may  be  evicted  under 
a  writ  issued  thereunder.  As  between  him 
and  the  successful  plaintiff,  such  growing 
crops  are  part  of  the  realty,  and  the  mortga- 
gee is  not  entitled  to  possession  for  the  pur- 
poses of  harvesting  them:  Huerstal  y.  Muir, 
64  Cal.  450. 

Under  the  chattel  mortgage  act  of  1857, 
a  mortgage  might  be  made  upon  growing 
crops,  but  was  void  against  subsequent  pur- 
chasers unless  the  possession  of  such  crops 
was  delivered  to  the  mortgagee  as  soon  as 
they  were  harvested:  Quiriaque  v.  Dennis, 
24  Cal.  154;  Goodyear  v.  Williston,  42  Cal. 
11;  but  see  .Rider  v.  Edgar,  54  Cal.  127. 

Future  products.— Even  a  mortgage  of 
an  unplanted  crop,  or  of  future  products  of 
a  farm,  made  by  one  in  possession  of  land, 
as  owner  or  lessee,  is  generally  regarded  as 
valid  in  law:  Jones  on  Chattel  Mortgages, 
sec.  143,  and  cases  cited. 


The  lessee  of  land,  in  possessioa  of  the 
same,  may,  before  he  has  planted,  execute 
a  valid  mortgage  on  the  crop  to  be  raised  hj 
him  the  coming  cropping  season:  Arqnes  v. 
Wasson,  61  Cal.  620;  21  Am.  Rep.  71& 

But  it  has  been  held  that  the  landlord's 
lien  on  the  crop  for  rent  is  superior  to  that 
of  a  mortgagee:  Watson  v.  Johnson,  33  ArL 
737;  Stern  v.  Simpson,  62  Ala.    194. 

So  long  as  it  remaiiiB  oil  the  land.— 
Grain  harvested  and  some  three  miles  away 
from  the  land  of  the  mortgagor,  where  it 
was  grown,  may  be  seised  on  attachment, 
the  lien  of  the  mortgage  on  "ttie  growins 
crop  expiring  with  its  removal  from  the  land 
where  grown:  Waterman  v.  Green,  59  CaL 
142;  see,  alf«o,  Goodyear  v.  Williston,  42  CaL 
11,  supra,  in  this  note.  Whether  lien  of 
crop  mortgage  continues  after  severance 
from  land:  See  18  Am.  St.  Rep.  770,  771, 
note. 

Mortgagree'B  possession.  —  When  the 
mortgage  contains  a  provision  for  the  mort- 
Kfl  gee's  possession  (ante,  sec.  2927),  the  mort- 
gagor's tortious  removal  of  the  harvested 
crop  frpm  the  mortgaged  premises  cannot 
destroy  the  right  of  possession  of  the  holder 
of  the  mortgage:  Tank  of  Woodland  t.  Don- 
can,  117  Cal.  412. 


2973.  Mortg^ages  not  made  in  conformity  with  this  article. 

Sec.  2973.  Mortgages  of  personal  property,  other  than  that  mentioned  in 
section  twenty-nine  hundred  and  fifty-five,  and  mortgages  not  made  in  con- 
formity with  the  provisions  of  this  article,  are  nevertheless  valid  between  the 
parties,  their  heirs,  legatees,  and  personal  representatives,  and  persons  who, 
before  parting  with  value,  have  actual  notice  thereof.  [Commdssioneis'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 
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CHAPTER  IIL 

PLEDGB. 

Sec.  2986.  Pledge,  what. 

Sec.  2987.  When  contract  is  to  be  deemed  a  pledge. 

Sec.  2988.  Deliyery  essential  to  validity  of  pledge. 

Sec.  2989.  Increase  of  thing. 

Sec.  2990.  Lienor  may  pledge  property  to  extent  of  his  Hen. 

Sec.  2991.  Real  owner  cannot  defeat  pledge  of  property  transferred  to  apparent  owner 

for  purpose  of  pledge. 

Sec.  2992.  Pledge  lender,  what. 

Sec.  2993.  Pledge  holder,  what. 

Sec.  2994.  When  pledge  lender  may  withdraw  property  pledged. 

Sec.  2995.  Obligations  of  pledge  holder. 

Sec.  2996.  Pledge  holder  must  enforce  rights  of  pledgee. 

Sec.  2997.  Obligation  of  pledgee  and  pledge  holder,  for  reward. 

Sec.  2998.  Gratuitous  pledge  holder. 

Sec.  2999.  Debtor's    misrepresentation    of  value  of  pledge. 

Sec.  3000.  When  pledgee  may  sell. 

Sec.  3001.  Demand  performance  requisite  before  sale  of  pledge. 

Sec.  3002.  Notice  of  sale  to  pledgor. 

Sec.  3003.  Waiver  of  notice  of  sale. 

Sec.  3004.  Waiver  of  demand. 

Sec.  3005.  Sale  must  be  by  auction. 

Sec.  3006.  Pledgee's  sale  of  securities. 

Sec.  3007.  Sale  on  demand  of  the  pledgor. 

Sec.  3008.  Surplus  to  be  paid  to  pledgor. 

Sec.  3009.  Rights  of  pledgee  on  sale  of  pledge. 

Sec.  3010.  Pledgee's  purchase  of  property  pledged. 

Sec.  3011.  Pledgee  may  foreclose  right  of  redemption. 

2986.  Fledge,  what. 

Sec.  2986.    Pledge  is  a  deposit  of  personal  property  by  way  of  security  for 
the  performaiice  of  another  act. 


Pled^,  definition  and  nature  of:  See 
49  Am.  Dec.  730-738,  note. 

IHstinction  between  pledge  and  mort- 
£^ge:  See  61  Am.  Dec.  313,  314,  note. 

The  term  "collateral  security"  has  in 
recent  years  come  into  general  use  to  desig- 
nate a  pledge  of  negotiable  paper,  corporate 
fltocks  or  other  incorporeal  personalty,  as 
distinguished  from  a  pledge  of  corporeal 
chattels:  Jones  on  Pledges,  sec.  1. 

Much  difficulty  has  sometimes  arisen  in  de- 
termining whether  a  certain  transaction  is  a 
pledge  or  a  chattel  mortgage,  the  question 
generally  being  whether  the  title  has 
passed  or  not.  In  this  state,  it  has  been 
seen,  title  never  passes  in  case  of  property 
conveyed  or  deposited  as  security:  Sec.  2888, 
ante.  And  also,  whenever  the  possession  of 
personal  property  is  transferred  as  security 
only,  it  is  to  be  treated  as  a  pledge:  Sec. 
2987,  post;  Fernandez  v.  Tormey,  121  Cal. 
C15,  519.  And  even  a  chattel  mortgage, 
when  the  possession  of  the  property  mort- 
gaged is  transferred,  becomes  a  pledge:  Sec. 
2924,  commissioners'  note;  and  sec.  2987,  and 


note.  The  question  is,  therefore,  much  sim- 
plified, possession  being  the  criterion. 

"When  the  real  character  of  the  transac- 
tion is  manifested  by  the  language  of  the 
parties  to  the  contract,  disclosing  their  pur- 
pose and  intention,  all  that  a  court  has  to 
do  is  to  recognize  its  real  and  true  charac- 
ter, and  to  carry  into  effect  by  an  appropri- 
ate decree  the  parties*  declared  intention*': 
Wright  V.  Ross,  36  Cal.  414,  429;  see  Dun- 
gan  V.  Mutual  B.  L.  I.  Co.,  38  Md.  242,  252, 

Sights  and  liabilities  of  holder  of  col- 
lateral security:  See  32  Am.  St.  Rep.  711- 
730,  note. 

Subjects  of  pledge— Bights  of  parties. 
In  Gay  v.  Moss,  34  Cal.  125,  the  court  de- 
cided that  a  chose  in  action  assigned  as  se- 
curity for  a  debt  constitutes  a  pledge,  as  dis- 
tinguished from  a  chattel  mortgage.  But  in 
Donohue  v.  Gamble,  38  Cal.  340,  99  Am.  Dec. 
399,  some  doubt  was  exhibited  whether, 
under  such  circumstances,  negotiable  paper 
could  be  considered  as  pledged;  and  ulti- 
mately decided  that  under  special  circum- 
stances, such  as  the  maker  of  the  note  re- 
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BidiDg  in  a  foreign  state  or  country,  and  hav- 
ing no  leviable  property  in  this  state,  a 
conrt  of  equity  has  power  to  decree  a  sale 
of  the  instrument. 

That  such  property  may  be  pledged  is  well 
settled:  Jones  on  Pledges,  sec.  80  et  seq.; 
and  appears  to  be  recognized  by  section  8006, 
post.  See,  as  to  rights  and  duties  of  such 
pledgee,  Miller  v.  Gettysburg  Bank,  M  Am. 
Dec.  449,  note,  451.  There  may  be  statutory 
prohibition  of  the  pledging  of  a  particular 
species  of  property.  Thus  a  pledge  of  a  pen- 
sion certificate  is  wholly  void,  whatever  be 
the  purpose  for  which  it  is  made:  Act  of 
Congress,  July  29,  1848;  Rev.  Stats.,  sec. 
4745;  Payne  v.  Woodhall,  6  Duer,  109. 

When  the  payor  of  a  note  assigns  to  the 
payee  as  collateral  security  for  the  payment 
of  a  note,  a  note  and  mortgage  given  by  a 
third  person  to  the  payor,  the  payee  holds 
this  note  and  mortgage  as  a  pledge,  and  an 
assignee  of  the  payee  who  receives  the  note 
and  mortgage  upon  the  same  terms  also 
holds  them  as  a  pledge:  Ponce  v.  McElvy, 
47  Cal.  154;  see  further  example  of  pledg- 
ing notes  secured  by  mortgage,  Newell  v. 
Sexton,  61  Cal.  645;  Kelly  v.  Matlock,  85 
Cal.  122. 

Certificates  of  stock  may  be  pledged,  and 
if  the  owner  so  indorses  them  as  to  give  the 
depositary  apparent  ownership,  the  owner 
cannot  recover  them  from  a  pledgee  without 
first  paying  the  amount  of  the  pledge:  Am- 
brose V.  Evans,  66  Cal.  74;  also  Arnold  Y. 


Johnson,  66  Cal.  402;  see,  also,  note  to  sec. 
324,  ante. 

A  lease  assigned  as  security  is  a  pledge, 
and  the  pledgee  does  not  take  the  legal  title 
by  the  assignment,  but  he  may  collect  rents- 
and  apply  them  on  the  debt  secured,  and  he 
is  responsible  for  the  surplus:  Dewey  t. 
Bowman,  8  Cal.  145. 

One  may  pledge  his  interest  in  wagons 
which  he  has  shared  in  constructing:  Waldie- 
V.  Doll,  29  Cal.  555. 

One  assuming  to  be  an  owner  of  personal 
property,  and  as  such  pledging  property,  is 
afterward  estopped  from  asserting  that  he 
did  not  own  it;  and  if  he  afterward  acquires 
title,  it  inures  to  the  benefit  of  the  pledgee, 
as  between  the  parties  to  the  contract: 
Goldstein  v.  Hort,  30  Cal.  372. 

A  pledgee  in  an  action  brought  by  him  to 
recover  the  property. pledged,  against  a  sher- 
iff who  had  taken  the  same  under  an  exe- 
cution against  the  pledgor,  cannot  avail  him- 
self of  a  title  acquired  subsequent  to  the 
commencement  of  the  action:  Bamhart  v» 
Fulkerth,  73  Cal.  526. 

Advances  on  pledges  must  be  paid  from 
proceeds  of  specific  pledged  property,  and 
that  first  made  to  be  first  paid:  Marzion  r. 
Pioche,  8  Cal.  522. 

Pledge  of  stock,  liability  of  holder  of 
for  corporate  debts:  See  1  Am.  St.  Rep.  783, 
784,  note;  3  Am.  St.  Bep.  865,  866,  note;  6S> 
Am.  St.  Rep.  542-547,  note. 

Increase  of  property  pledged:  Sec. 
2980,  infra. 


2987.  Wlien  contract  is  to  be  deemed  a  pledge. 

Sec.  2987.    Every  contract  by  which  the  possession  of  personal  property  ia 
transferred  as  security  only  is  to  be  deemed  a  pledge.* 


Construction  of  section.— 'This  section 
places  every  mortgage  of  personal  property, 
accompanied  by  a  change  of  possession,  up- 
on the  same  footing  with  a  pledge.  This  is 
in  accordance  with  the  rule  of  the  civil  law, 
and  will  greatly  simplify  the  law  in  respect 
to  pledges  and  mo^gages:  See  Story's 
Equity  Jurisprudence,  sec.  1005;  Code  Na- 
poleon, sees.  2071,  2117;  Loughborough  v. 
McNevin.  74  Cal.  250;  5  Am.  St.  Rep.  435. 


It  was  held  in  the  case  of  Payne  ▼.  Bensley, 
8  Cal.  207,  that  a  pledge  of  personal  prop- 
erty is  a  'mortgage'  within  the  meaning  of 
the  'attachment  act,'  the  word  being  there 
used  in  its  most  general  signification,  mean- 
ing 'security' ":  Commissioner'  note. 

See  note,  sec.  2986,  supra,  and  note,  sec 
2924,  ante;  also  Niles  y.  Edwards,  90  CaL 
10. 


2988.  Delivery  essential  to  validity  of  pledge. 

Sec.  2988.  The  lien  -of  a  pledge  is  dependent  on  possession,  and  no  pledge 
is  valid  until  the  property  pledged  is  delivered  to  the  pledgee,  or  to  a  pledge 
holder,  as  hereafter  prescribed. 


Delivery  of  possession  to  pledgee  or  to 
pledge  holder  (see  sec.  2993)  is  essential: 
Dodge  V.  Meyer,  61  Cal.  405,  429;  and  see 
caf9es  infra. 

A  mere  a^eement  is  not  e<iuiv«ilent  to 
an  actual  or  symbolical  delivery:  Caffin  v. 
Karwan,  7  La.  Ann.  221;  Collins  v.  Buck, 
63  Me.  459;  Reiser  v.  Topping,  72  111.  226; 
Nisbit  v.  Macon  Bank  etc.  Co.,  12  Fed.  Rep. 
686.  Thus,  where  it  was  agreed  that  upon 
the  surety*s  being  obliged  to  pay  he  might 
come  and  take  a  horse,  the  conditions  being 
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fulfilled  and  he  having  taken  the  horse,  it 
was  held  that  he  had  no  right  to  do  so.  as 
he  had  no  lien  upon  it  either  by  pledge  or 
mortgage:  Ceas  v.  Bramley,  18  Hun,  187; 
and  see  Beeman  t.  Lawton,  37  Me.  543.  and 
Cardinell  t.  Bennett.  52  Cal.  476. 

An  agreement  to  pledge  does  not  create 
a  lien  as  against  creditor  of  intended 
pledgor,  or  his  assignee  in  insolrencj: 
Hitchcock  V.  Hassett,  71  Cal.  331. 

The  delivery  must  be  such  as  would  be 
requisite  to  transfer    the  property   in  the 
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same  chattels  in  case  of  the  sale  of  them; 
and  to  preserre  his  lien,  the  pledgee  must 
retain  possession:  See  Jones  on  Fledges,  sec. 
23,  and  cases  cited.  Hence,  symbolical  de- 
lirery  is  safBdent  whererer  such  a  delivery 
would  be  snfBcient  in  a  sale  of  the  same 
property.  Thus,  the  delivery  of  a  warehouse 
receipt  or  wharfinger's  certificate  is  suffi- 
cient: Davis  V.  Russell,  52  Cal.  611;  28  Am. 
Rep.  647;  Dows  v.  National  Exch.  Bank,  91 
U.  S.  618;  First  Nat.  Bank  v.  Kelly,  57  N. 
Y.  34;  Cart  Wright  v.  Wilmerding,  24  N.  Y. 
521;  or  an  indorsed  bill  of  lading:  Hatha- 
way V.  Haynes,  124  Mass.  311;  Marine  Bank 
V.  Fiske,  71  N.  Y.  353;  Taylor  v.  Turner.  87 
Ul.  206. 

Lien  lost  by  releasing  the  x>osse8sion: 
See  note,  sec.  2913,  ante,  and  Jones  on 
Pledges,  sec.  40  et  seq.;  Palmtag  v.  Doutrick, 
50  Cal.  IM;  48  Am.  Rep.  245. 

Transfer,  to  avail  against  creditors, 
must  be  accompanied  by  delivery  and  con- 


tinued change  of  posscission:  See  post,  sec. 
3440;  McFall  v.  Buckeye  etc.  Warehouse 
Assn.,  122  Cal.  468;  68  Am.  St.  Rep.  4T. 
After  personal  property  has  been  pledged^ 
and  the  possession  thereof  delivered  to  a 
pledge  holder,  the  mere  fact  that  the  pledgor, 
either  with  or  without  the  knowledge  or  con- 
sent of  the  pledgee,  for  a  time  assists  the 
pledge  holder  in  taking  charge  of  the  prop- 
erty, does  not  necessarily  render  the  hold- 
ing of  it  as  a  pledge  void  as  to  creditors 
of  the  pledgor.  In  such  a  case  there  is  a 
sufficient  delivery  and  continuous  change  of 
possession  to  preserve  the  lien  of  the 
pledgee:  Hilliker  v.  Kuhn,  71  Cal.  214.  The 
pledgee  surrendered  possession  of  the 
pledge  to  the  sheriff  that  he  might  purchase 
it  under  execution;  held,  that  his  lien  was 
lost,  though  the  sheriff's  sale  was  void:  Lat- 
ta  V.  Tutton,  122  Cal.  279,  283;  68  Am.  St. 
Rep.  30. 


2989.  Increase  of  thing. 

Sec.  2989.    The  increase  of  property  pledged  is  pledged  with  the  property. 


«<f 


The  increase  of  the  property  pledged 
la  pledged  with  the  property;  for  although 
it  does  not  come  into  existence  until  after 
the  pledge  is  made,  it  is  an  incidemt  of  the 
thing  pledged,  and  with  that  is '  in  the 
pledgee's  possession" :  Jones  on  Pled^eB,  dec. 
32.    Where  the    relation    of    pledgor  and 


pledgee  exists,  if  the  deht  is  paid,  it  is  tb'? 
duty  of  the  pledgee  to  account  for  and  pay 
over  all  the  income,  profits,  and  advantages 
derived  from  the  bailment:  Hunsacker  v. 
Sturgis,  29  Cal.  142.  See  Cross  v.  Eureka 
Lake  Co.,  73  Cal.  302;  2  Am.  St.  Rep.  806. 
See  Schouler  on  Bailments,  170. 


2990.  Lienor  may  pledge  property  to  extent  of  his  lien. 

Sec.  2990.    One  who  has  a  lien  upon  property  may  pledge  it  to  the  extent  of 
his  lien. 


"This  povrer  was  not  fully  recognized  by 
the  law  prior  to  the  adoption  of  the  code; 
but  it  is  established  in  England,  and  seems 
just:  See  Waldie  v.  Dall,  29  Cal.  555":  Com- 
missioners' note. 


Compare  next  section. 
Lienor's  action  for  damages:    See  sec« 
3338,  post. 


2991.  Beal  owner  cannot  defeat  pledge  of  property  transferred  to  apparent 
owner  for  purpose  of  pledge. 

Sec.  2991.  One  who  has  allowed  another  to  assume  the  apparent  ownership 
of  property  for  the  purpose  of  making  any  transfer  of  it  cannot  set  up  his  own 
title,  to  defeat  a  pledge  of  the  property,  made  by  the  other,  to  a  pledgee  who 
received  the  property  in  good  faith,  in  the  ordinary  course  of  business,  and  for 
value. 


Pledge  by  apparent  owner.— As  to 
factor,  compare  with  section  2368;  and  see 
Wright  T.  Solomon,  19  Cal.  64;  79  Am.  Dec. 
106;  Davis  v.  Russell,  52  Cal.  611;  28  Am. 
Rep.  64T;  Chicago  etc.  Co.  v.  Lowell,  60 
Cal.  454;  Dodge  v.  Meyer,  61  Cal.  405. 

The  cod«  commissioners,  in  explanation 
of  this  section,  say:  "Before  this  code  waa 
adopted  it  was  limited  to  disposition  by  a 
•factor  or  other  agent.*  The  text  extends  it 
to  all  persons  allowed  to  assume  the  appar- 
ent ownership.  This  will  not,  however,  ex- 
tend the  rule  to  all  cases  of  mere  possession. 
Mere  possession  of  goods  is  not  evidence  to 
the  world  of  an  unlimited  authority  to  sell 
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them,  so  as  to  preclude  the  owner  from 
showing,  as  against  a  purchaser,  that  they 
were  intrusted  to  him,  not  for  sale,  but  for 
a  different  purpose,  such  as  transportation 
or  temporary  custody:  Cook  v.  Beal,  1  Bosw. 
497;  compare  Zachrisson  v.  Ahman,  2  Sand. 
68.  It  is  clear  that  one  who  takes  from  the 
factor  or  agent,  with  notice  of  the  true  own- 
er's right,  is  not  protected  by  the  act:  Stev- 
ens V.  Wilson,  3*  Denio,  472,  affirming  S.  C, 
6  HUl,  512;  CoveU  v.  Hill,  6  N.  Y.  374;  Wil- 
son V.  Nason,  4  Bosw.  155.  This  principle  is 
preserved  by  the  provisions  in  the  text:  See 
Goldstein  v.  Hort,  30  Cal.  372.  Where  a 
factor  purchases  property  in  his  own  name 
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he  was,  in  Leet  v.  Wadsworth,  5  Cal.  405, 
held  to  be  to  the  whole  world  the  apparent 
owner.  When  his  only  business  is  to  sell 
them,  and  they  are  consigned  to  him  for  that 
purpose,  the  factor,  in  the  case  of  Hutch- 
inson y.  Bours,  6  Cal.  385,  was  held,  on 
account  of  his  notorious  employment,  to  be 
known  to  all  the  world  as  a  factor  for  the 
purpose  of  selling  only,  and  had  no  power 
to  pledge  the  goods  consigned  to  him.  But 
when  there  was  nothing  in  the  busioeBs  of 
consignees  to  make  them  technically  factors, 
third  parties  are  not  bound  to  know* that 
they  acted  as  factora  in  pledging  particular 
goods:  Glidden  v.  Lucas,  7  Cal.  29;  see,  also, 
Horr  T.  Barker,  11  Cal.  402.  See,  also,  as 
to  sale  of  stocks  pledged,  Mahoney  v.  Caper- 
ton,  15  Cal.  315." 

A  pledge  of  the  property  of  his  principal 
made  by  a  factor  baring  its  possession  and 
control,  as  security  for  his  individual  debt, 
is  good  against  the  principal,  if  the  pledgee 
acted  in  the  due  course  of  business  without 
notice  of  the  actual  ownership:  Wisp  t. 
Hazard,  06  Cal.  459.    But  see  Niles  v.  Ed- 

2992.  Pledge  lender,  wliat. 

Sec.  2992.     Property  may  be  pledged 

person  than  the  owner,  and  in  so  doing 

for  himself,  except  as  hereinafter  stated. 

Fledge  lend«r.— Even  without  the  con- 
sent of  the  owner,  as  in  the  preceding  sec- 
tion and  otherwise,  the  thing  ipay,  as  be- 
tween the  parties,  be  completely  deemed  a 
pledge,  so  that  the  pledgor  himself  cannot 
reclaim  it,  except  on  discharging  the  obli- 
g'atiou;  for  it  does  not  lie  in  his  mouth  to 
deny  his  ownership:  Story  on  Bailments,  sec. 
291.  On  the  other  hand,  the  pledgee  cannot 
ordinarily  resist  the  pledgor's  right  to  re- 
deem; for  he  cannot  set  up  the  right  of  a 
third  person  (jus  tertii)  unless  it  is  enforced 
against  \Am,  or  he  is  authorized  by  the 
third  person  to  do  so:  Story  on  Bailments, 


wards,  90  Cal.  10.  That  a  pledgee  can 
transfer  to  bona  tide  purchaser,  see  Will- 
iams V.  Ashe,  111  Cal.  ISO.  See  Kxonse  v. 
Woodward,  110  Cal.  638.  The  words  of  the 
section,  "for  the  purpose  of  making  a  trans- 
fer of  it,"  are  a  limitation  upon  the  power 
of  the  apparent  owner  to  make  a  pledge. 
Bailee  for  safekeeping  with  no  other  indici- 
um of  ownership  than  mere  posaesnon  can- 
not pledge  the  property,  and  his  pledgee  is 
liable  for  conversion  thereof  on  refusal  to 
return  it  on  demand:  Shafer  t.  Lacy,  121 
Cal.  674. 

Same  rule  as  to  transfer  of  negotiable  »- 
cnrities:  Coit  v.  Humbert,  5  Cal.  260:  63 
Am.  Dec.  128;  and  as  to  mining  stock  held 
in  secret  trust,  aTthongh  pledged  contrary 
to  bankruptcy  laws:  Thompson  v.  Toland, 
48  Cal.  99;  see  Brewster  v.  Sime,  42  Cal. 
139.  The  possession  of  a  warehouse  receipt 
duly  indorsed  is  presumptive  evidence  of 
ownership:  Davis  v.  Russell,  52  Cal.  611;  28 
Am.  Rep.  647.  See,  generally,  Ambrose  v. 
Evans,  66  Cal.  74. 


as  security  for  the  obligation  of  another 
the  owner  has  all  the  rights  of  a  pledgor 


sec.  291;  Palmtag  t.  Dontrick,  50  Oal.  151; 
43  Am.  Rep.  245. 

Where  the  property  of  one  is  pledged 
without  his  knowledge  or  consent  to  secure 
the  debt  of  another,  and  upon  b^ng  in- 
formed of  the  transaction  the  owner  agrees 
that  if  the  pledgee  will  forbear  the  debt 
for  a  time  the  property  may  remain  in 
pledge  to  secure  the  debt,  there  is  a  valid 
pledge:  Smith  v.  Mott,  76  Oal.  171.  See 
Robinson  v.  Nevada  Bank,  81  OaL  106, 
where  property  was  pledged  by  another 
than  the  owner  without  the  latter's  knowl- 
edge, and  part  of  the  money  was  paid  on  a 
debt  of  the  pledgor  to  the  true  owner;  held, 
not  a  pledge  as  against  the  owner. 


2993.  Fledge  holder,  what. 

Sec.  2993.  A  pledgor  and  pledgee  may  agree  upon  a  third  person  with  whom 
to  deposit  the  property  pledged,  who,  if  he  accepts  the  deposit,  is  called  a  pledge 
holder. 


A  delivery  of  property  in  pledge  to  one 
person  as  security  for  a  debt  due  him,  and 
also  as  security  for  debts  due  several  other 
creditors,  the  terms  of  the  pledge  having 
been  assented  to,  is  a  good  pledge  for  all  of 
them,  and  gives  them  all  a  lien  upon  the 
property:  Macomber  v.  Parker,  14  Pick. 
497;  Danforth  v.  Denny,  25  N.  H.  156.  A 
delivery  to  a  workman  or  clerk  employed 


by  the  pledgor,  and  possession  by  such  work- 
man in  behalf  of  the  pledgee,  are  suffident: 
Combs  V.  Tuchett,  24  Minn.  423;  Sumner 
V.  Hamlet,  12  Pick.  76.  A  corporation  issn- 
ing  stock,  as  security,  to  one  person  as  trus- 
tee for  another,  to  whom  it  is  indebted, 
there-by  pledges  the  stock:  Brewster  v.  Hart- 
ley, 37  Cal.  15;  99  Am.  Dec.  237. 


2994.  When  pledge  lender  may  withdraw  property  pledg^ed. 

Sec.  2994.     One  who  pledges  property  as  security  for  the  obligation  of  an- 
other cannot  withdraw  the  property  pledged  otherwise  than  as  a  pledgor  for  him- 
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self  might,  and  if  he  receives  from  the  debtor  a  consideration  for  the  pledge  he 
cannot  withdraw  it  without  his  consent. 


2995.  Obligations  of  pledge  holder. 

Sec.  2995.  A  pledge  holder  for  reward  cannot  exonerate  himself  from  his 
undertaking;  and  a  gratuitous  pledge  holder  can  do  so  only  by  giving  reason- 
able notice  to  the  pledgor  and  pledgee  to  appoint  a  new  pledge  holder,  and  in 
case  of  their  failure  to  agree,  by  depositing  the  property  pledged  with  some 
impartial  person,  who  will  then  be  entitled  to  a  reasonable  compensation  for  his 
care  of  the  same. 


"Another  inconsistent  requirement 
arising  from  section  2092,  «nte.  The  pledge 
holder  assumes  the  position,  duties,  and  ob- 
ligations of  a  bailee,  either  of  a  gratuitous 
deposit  or  a  deposit  for  hire,  or  otherwise, 
according  to  the  circumstances.    These  sec- 


tions simply  particularize  these  responsibili- 
ties and  duties,  Vegnlate  them,  and  thus  re- 
lieve his  position  from  misunderstandings 
which  might  otherwise  embarrass  him' 
Commissioners'  note. 


.»», 


St996.  Pledge  holder  must  enforce  rights  of  pledgee. 

Sec.  2996.  ^  A  pledge  holder  must  enforce  all  the  rights  of  the  pledgee,  unless 
authorized  by  him  to  waive  them. 


See  preceding  note. 

Bailment  of  pledged  notes.— Notes 
pledged  by  the  maker  of  another  note  to 
the  payee,  who  indorsed  the  secured  note 
to  a  bank,  and  deposited  the  pledged  notes 


as  collateral  security,  are  subject  to  the  rule 
that  "the  pledge  holder  must  enforce  all  the 
rights  of  the  pledgee,  unless  authorised  by 
him  to  waive  them":  Faulkner  y.  First  Nat. 
Bank,  130  Cal.  25& 


2997.  Obligation  of  pledgee  and  pledge  holder,  for  reward. 

Sec.  2997.    A  pledgee,  or  a  pledge  holder  for  reward,  assumes  the  duties  and 
liabilities  of  a  depositary  for  reward. 

Depositary  for  reward:  See  sec.  1852, 
ante. 

Ordinary  diligence  is  required  of  the 
pledgee,  but  a  special  agreement  may  be 
made  increasing  his  liability,  as  that  the 
goods  shall  be  stored  in  a  certain  warehouse, 
whereupon,  if  the  goods  are  removed  there- 
from, the  pledgees  become  liable  for  any 
damage  caused  by  their  being  stored  iu  an 
improper  and  insecure  place:  St.  Losky  y. 
Davidson,  6  Cal.  643;  see  Drake  v.  White, 
117  Mass.  10.  Or  an  agreement  limiting  his 
liability  may  be  made:  Bank  of  British 
Columbia  v.  Marshall,  11  Fed.  Rep.  19. 

If  the  pledgee  puts  his  own  goods  in  an 
iron  safe,  and  leaves  property  of  the  same 
kind  held  in  pledge  without  this  protection 
from  theft,  and  it  is  stolen,  he  is  responsible 
for  the  loss:  Petty  v.  Overall,  42  Ala.  145; 
94  Am.  Dec.  631;  see  Abbett  v.  Frederick, 
56  How.  Pr.  68. 

If  the  pledgor  leaves  perishable  goods  in 
pledge  until  they  perish  from  natural  causes, 
the  pledgee  having  observed  ordinary  care, 
the  loss  will  fall  upon  the  pledgor,  and  the 
pledgee  may  maintain  an  action  for  his  loan: 
Thomason  v.  Dill,  30  Ala.  444.  Where  a 
piano  was  pledged  as  security  for  a  note, 
and  the  pledgor  consented  that  it  should  be 
stored  with  friends,  who  might  use  it  as 
compensation  for  the  storage,  he  cannot 
complain  of  negligence  on  the  part  of  the 


pledgee  in  thus  storing  it,  and  permitting 
it  to  be  used,  though  it  may  have  been  in* 
jured  by  negligent  use  on  the  part  of  those 
with  whom  it  was  stored,  nor  can  he  re- 
cover damages  for  such  negligent  use  by 
way  of  counterclaim  in  an  action  upon 
the  note  after  sale  of  the  piano  by  the 
pledgee:  Damon  v.  Waldteufel,  99  Cal.  234. 
See  sec.  3007,  post.  When  the  debt  is  paid, 
the  pledgee  must  account  for  and  pay  over 
all  the  income,  profits,  and  advantages  de- 
rived from  the  bailment:  Hunsaker  v. 
Sturgis,  29  Cal.  142.  See  Vanderslice  v. 
Matthews,  79  Cal.  273;  Ambrose  v.  Evans, 
66  Cal.  74. 

The  right  of  the  pledgor  to  redeem  the 
pledge  and  insist  upon  the  return  of  the 
shares  of  stock  pledged  is  not  afitected  by  * 
the  fact  that  he  borrowed  from  the  pledgee 
the  money  with  which  he  purchased  the 
stock:  Kronse  v.  Woodward,  110  Cal.  ^S. 

Special  deposit  in  bank.— The  title  to 
the  pledge  remains  in  the  pledgor.  Where, 
therefore,  a  special  deposit  is  made  in  a 
bank  as  a  pledge,  in  case  of  the  insolvency 
of  the  bank  the  pledgor  is  not  remitted  to 
the  rights  of  a  general  creditor.  The  wrong- 
ful commingling  of  the  pledge  with  the  gen- 
eral funds  of  the  bank  does  not  effect  any 
change  in  the  rights  of  parties:  Anderson  v. 
Pacific  Bank,  112  Cal.  598;  53  Am.  St,  Rep. 
228. 
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2998.  Gratuitous  pledge  holder. 

Sec.  2998.     A  gratuitous  pledge  holder  assumes  the  duties  and  li&bilities  of 
a  gratuitous  depositary. 
See  sec.  1^5,  ante,  and  sec.  2995,  and   note. 

2999.  Debtor's  misrepresentation  of  value  of  pledge. 

Sec.  2999.  Where  a  debtor  has  obtained  credit,  or  an  extension  of  time,  by 
a  fraudulent  misrepresentation  of  the  value  of  property  pledged  by  or  for  him, 
the  creditor  may  demand  a  further  pledge  to  correspond  with  the  value  repre- 
sented; and  in  default  thereof  may  recover  his  debt  immediately,  though  it  be 
not  actually  due. 

3000.  When  pledgee  may  sell. 

Sec.  3000.  When  performance  of  the  act  for  which  a  pledge  is  given  is  due, 
in  whole  or  in  part,  the  pledgee  may  collect  what  is  due  to  him  by  a  sale  of 
property  pledged,  subject  to  the  rules  and  exceptions  hereinafter  prescribed. 


Bemedles  of  pledgee.— **A8  with  a  mort- 
gage 90  with  a  pledge,  the  creditor  may  upon 
default  pnrsue  any  or  all  of  his  seyeral 
remedies.  The  remedies  upon  a  pledge  are 
also  similar  to  those  upon  a  chattel  mort- 
gage. They  are:  1.  By  action  upon  the  debt 
secured;  2.  By  sale  of  the  pledge  at  com- 
mon law  without  judicial  proceeding;  3.  By 
sale  under  statutory  provisions;  4.  By  sale 
under  a  decree  of  a  court  of  chancery;  5. 
By  sale  under  a  special  power  of  sale": 
Jones  on  Pledges,  sec.  580.  The  second 
remedy,  it  will  be  observed,  is  excluded  by 
the  language  of  the  above  section,  or  rather 
merged  in  the  third  remedy:  Jonee  on 
Pledges,  sec.  002.  The  fourth  remedy  is 
provided  by  section  8011,  post.  And  sale  is 
restricted  in  case  of  most  choses  in  action 
by  section  8006,  post:  See,  also,  sec.  2890, 
ante. 

When  collateral  security  may  be  sold 
by  pledgee:  See  32  Am.  St.  Rep.  790,  731, 
note. 

Action  by  pledgee.— A  pledgee  may 
bring  an  action  to  recover  the  debt  without 
first  exhausting  the  subject  of  the  pledge: 
Sonoma  Bank  v.  Hill,  59  Cal.  107;  Ehrlich 
V.  Ewald,  66  Cal.* 97. 


Foreclosure  of  pledge :  Sec.  3011. 

Tender  of  amount  due  wrtinguishes 
lien.— The  lien  of  a  pledgee  is  extinguished 
when  a  tender  of  the  amount  due  on  the 
debt  is  made  according  to  law  and  refused 
by  the  pledgee.  Upon  such  tender  being 
made  and  refused,  the  pledgor  is  entitled 
to  the  property  pledged;  and  when,  on  or 
after  such  tender,  a  demand  is  made  for 
the  pledge,  which  is  refused,  the  pledgee  is 
guilty  of  conversion:  Loughborough  v.  Mc- 
Nevin,  74  Cal.  250;  5  Am.  St.  Rep.  435.  A 
conditional  ofifer  of  payment  is  not  suffident 
tender:  Myers  v.  Moulton,  71  Oal.  496.  See, 
also,  KuUman  v.  Greenebaum,  92  Cal.  403, 
27  Am.  St.  Rep.  150,  where  a  partial  tender 
was  made  on  pledged  stocks,  which  the 
pledgee  refused  to  deliver  because  the  in- 
tei^est  was  not  tendered.  In  Loughborough 
V.  McNevin,  74  Cal.  250.  5  Am.  St.  Rep. 
436,  the  assignee  of  pledgor  made  tender 
which  was  refused  because  of  a  previous 
attachment  by  creditor  of  original  pledgor. 
If  the  property  depreciates  in  value  after 
tender  refused  the  pledgee  is  liable:  Lough- 
borough V.  McNevin,  74  Cal.  250;  5  Am. 
St.  Rep.  435. 


3001.  Demand  of  perfonnance  requisite  before  sale  of  pledge. 

Sec.  3001.  Before  property  pledged  can  be  sold,  and  after  performance  of  the 
act  for  which  it  is  security  is  due,  the  pledgee  must  demand  performance  thereof 
from  the  debix)r,  if  the  debtor  can  be  found.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74;  took  effect  July  1,  1874.] 


Demand.— The  amendment  of  1874  added 
the  clause  "if  the  d-ebtor  can  be  found," 
vi^hich  is  of  obvious  advantage.  Demand 
and  notice  must  be  given  to  authorize  pledgee 
to  sell:  Dewey  v.  Bowman,  8  Cal.  146.  May 
be  sold,  if  at  public  auction,  after  debt  ia 
due  and  notice  is  given  for  a  reasonable  time 
prior  thereto:  Wilson  v.  Brannan,  27  Cal. 
258.  If  sold  without  demand  and  notice  it 
is  a  conversion,  and  pledgee  liable:  Gay  v« 
Hoss,  a4  Cai.  125.      This  right  to  demand 
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and  notice  existed  at  common  law.  So  held 
as  to  pledge  in  chattels  in  Mauge  v.  Her* 
inghi.  26  Cal.  577;  consult  the  case  of 
Tread  well  v.  Davis,  M  Cal.  001:  94  Am.  Dec. 
770;  but  see  Jones  on  Pledges,  sec.  GOS, 
See  Habenicht  v.  Lissak,  77  Cal.  139;  Lough- 
borough V.  McNevin,  74  Cal.  .250;  5  Am.  St 
Rep.  4^. 

The  holder  ot  a  mortg^age  as  collateral 
security  may  foreclose  the  lien  and  become 
the  purchaser  himself:  McArthur  v.  Magee. 


Title  XIV,  Chap.  III.] 


Pledge. 


§§  3002-3005 


114  Cal.  126.  But  when  he  takes  a  con- 
Teyance  of  the  mortgaged  property  without 
judicial  sale,  and  without  consent  of  the 


debtor,  the  debtor  may  elect  to  hold  him 
either  as  trustee  or  for  conversion  of  the 
property:  Kelly  v.  Matlock,  85  Cal.  122. 


SXfb2.  Notice  of  sale  to  pledgor. 

Sec.  3002.  A  pledgee  must  give  actual  notice  to  the  pledgor  of  the  time  and 
placef  at  which  the  property  pledged  will  be  sold,  at  such  a  reasonable  time 
before  the  sale  as  will  enable  the  pledgor  to  attend. 


Bemedles  of  pledgor:  See  79  Am.  Dec. 
499-506»  note. 

Notice  of  sale,  what  proper  and  suiBcient: 
See  75  Am.  Bee.  704-713,  note. 

Notice  neceesary:  See  note  to  preyious 
section. 

Batiflcation. — ^No  demand  haying  been 
made,  or  sufQcient  notice  given,  still  if  the 
pledgor  made  no  objection  and  after  the  sale 
approTed  it,  and  promised  to  pay  a  balance 
claimed  by  the  pledgee,  such  acts  constitute 
a  sufficient  ratification  of  the  sale:  Child  y. 
Hugg.  41  Cal.  519. 

Serving  the  notice.— Notice  must  be 
giyen  to  the  general  owner  of  the  pledge  or 


his  authorized  agent:  Washburn  y.  Pond,  2 
Allen,  474;  may  be  left,  in  the  absence  of 
the  pledgor,  at  his  office  with  the  person  in 
charge:  Potter  y.  Thompson,  10  R.  I.  1; 
Bryan  y.  Baldwin,  7  Lans.  174;  also  proper- 
ly directed  and  sent  through  the  postoffice: 
Worthington  y.  Tormey,  94  Md.  182;  but 
notice  left  at  pledgor's  office  without  date 
or  signature  is  insufficient:  Genet  t.  How- 
land,  45  Barb.  560. 

Sale  without  notice.— A  warehouseman 
is  liable  for  conyersion,  if  he  sells  house- 
hold goods  to  pay  storage  thereon  without 
actual  notice  to  the  owner:  Stewart  y.  Naud, 
125  Cal.  696. 


3003.  Waiver  of  notice  of  sale. 

Sec.  3003.  Notice  of  eale  nvay  be  Traived  by  a  pledgor  at  any  time;  but  is  not 
waived  by  a  mere  waiver  of  demand  of  perf  orman<je. 

3004.  Waiver  of  demand. 

Sec.  3004.  A  debtor  or  pledgor  waives  a  demand  of  performance  as  a  con- 
dition precedent  to  a  sale  of  the  property  pledged,  by  a  positive  refusal  to  per- 
form, after  performance  is  due;  but  cannot  waive  it  in  any  other  manner,  except 
by  contract. 


Notice  may  be  waived  by  agreement: 
Loomis  y.  8taye,  72  111.  62a.  A  waiyer  of 
the  common-law  rule  of  notice  is  generally 
made  by  a  special  power  of  sale,  wherein 
the  debtor  proyides  for  a  special  notice  or 
waiyes  all  notice,  either  expressly  or  by  giv- 
ing the  pledgee  the  option  to  sell  at  public 
or  priyate  sale:  Robinson  y.  Hurley,  J.1 
Iowa,  410;  70  Am.  Dec.  497;  Millikin  y. 
Itehon,  27  N.  Y.  364;  reyersing  S.  C,  10 


Bosw.  325.  The  right  of  redemption  incident 
to  eyery  pledge  would  be  yaluelees  if  the 
creditor  could,  in  the  absence  of  any  agree- 
ment dispensing  with  notice  of  sale,  sell 
the  property  pledged  without  demand  of 
payment  and  without  notice  of  the  time 
and  place  of  sale:  Wilson  y.  Little,  2  N. 
Y.  443;  51  Am.  Bee.  307;  Jones  on  Pledges, 
sees.  GIO,  611. 


8005.  Sale  must  be  by  auction. 

Sec.  3005.  The  sale  by  a  pledgee,  of  property  pledged,  must  be  made  by 
public  auction,  in  the  manner  and  upon  the  notice  to  the  public  usual  at  the 
place  of  sale,  in  respect  to  auction  ^ales  of  similar  property;  and  must  be  for  the 
highest  obtainable  price. 


Sale  at  board  of  brokers.— In  Child  y. 
Hugg,  41  Cal.  519,  the  question  whether  a 
sale  of  stock  in  a  board  of  brokers  is  a  sale 
at  public  auction  was  presented  but  not  de- 
cided. 

Express  authority  to  sell  pledged  stock  at 
a  board  of  brokers  does  not  authorize  a  sale 
made  otherwise  than  openly  at  the  board 


after    stating    the    facts    concerning     the 
pledge:  Dykers  y.  Allen,  42  Am.  Dec.  88. 

Generally:  See  Bendell  y.  Crystal  Ice  Co., 
82  Cal.  199.  Where  the  pledgor  has  au- 
thorized the  pledgee  to  sell  the  pledged  prop- 
erty at  priyate  sale  only  without  notice  to 
the  pledgor,  any  notice  of  such  sale  is  there- 
by expressly  waived:  Williams  y.  Hahn,  113 
Cal.  475. 
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3006.  Pledgee's  sale  of  securities. 

Sec.  30G6.  A  pledgee  cannot  sell  any  evidence  of  debt  pledged  to  him,  except 
the  obligations  of  governments^  states,  or  corporations;  but  he  may  collect  the 
same  when  due. 


Negotiable  paper  as  collateral  security 
—Diligence  which  holder  miut  exextdse. 
Id  the  note  to  Miller  t.  (xettysburg  Bank, 
84  Am.  Dec.  451,  it  is  said:  "Where  a  cred- 
itor takes  a  negotiable  instrument  from  his 
debtor  as  collateral  security  for  the  payment 
of  his  debt,  and  holds  it  until  it  becomes 
due,  it  is  his  duty  to  present  it  for  payment 
at  maturity,  and  if  it  is  dishonored,  to  give 
notice  to  the  parties  entitled  thereto,  in  the 
same  manner  as  if  he  were  the  absolute 
owner  of  the  instrument:  Peacock  v.  Pur- 
cell,  32  L.  J.  C.  P..  N.  S.,  266;  S.  C,  14 
Com.  B.,  N.  S.,  728;  Byles  on  Bills.  381;  1 
Daniel  on  Negotiable  Instruments,  677,  684; 
Betterton  y.  Roope,  3  Lea,  215;  31  Aul  Rep. 
683;  Smith  y.  Miller,  43  N.  Y.  171;  3  Am. 
Bep.  690;  Alexandria  etc.  R.  R.  Co.  y. 
Burke,  22  Oratt.  254,  262;  Sellers  y.  Jones, 
22  Pa.  St.  423. 427;  Muirhead  y.  Kirkpatrick, 
21  Pa.  St.  237;  RnseeU  y.  Hester,  10  Ala. 
635;  Schouler  on  Bailments,  183,  213;  Wheel- 
er V.  Newbould,  16  N.  Y.  392;  Reeyes  y. 
Plough,  41  Ind.  204;  Foote  y.  Brown,  2 
McLean,  369.  But  in  the  performance  of 
this  duty,  ordinary  diligence  and  skill  are 
the  measure  of  the  pledgee's  responsibility: 


Reeyes  y.  Plough,  41  Ind.  204;  Lee  y.  Bald- 
win, 10  Ga.  208;  Schouler  on  Bailments,  193; 
Goodall  y.  Richardson,  14  N.  H.  567."  See, 
also,  to  the  same  effect,  Jonee  on  Pledges, 
sees.  692-719. 

The  laches  of  the  pledgee  in  failing  to 
use  due  diligence  in  the  collection  of  the 
instrument  extinguishes  the  debt  for  which 
it  is  deposited  as  security:  See  cases  dted 
supra;  and  in  Michigan  renders  him  liable 
in  erery  case  for  the  amount  of  the  note: 
Whitten  y.  Wright,  34  Mich.  92;  but  it  U 
elsewhere  generally  held  that  he  becomes 
liable  only  for  the  actual  loss  or  prejudice 
to  the  pledgor:  Jones  on  Pledges,  sec.  702; 
Clark  y.  Young,  1  Cranch,  181;  Kephait  y. 
Butcher,  17  Iowa,  240;  Powell  y.  Henry, 
27  Ala.  612;  Groye  y.  Roberts,  6  La.  Ann. 
210;  Hunter  y.  Moul,  98  Pa.  St.  13;  42  Am. 
Rep.  610;  Weetphal  y.  Ludlow,  6  Fed.  Rep. 
848;  see,  also,  note  to  Miller  y.  Gettysburg 
Bank.  34  Am.  Dec.  452. 

Action  upon  pledge  secuzltiea  by  the 
pledgee  for  the  purpose  of  collection  cannot 
constitute  a  conyersion  thereof:  Femandes 
y.  Tormey,  121  CaL  515. 


3007.  Sale  on  the  demand  of  the  pledgor. 

Sec.  3007.  Whenever  property  pledged  can  be  sold  for  a  price  sufficient  to 
satisfy  the  claim  of  the  pledgee^  the  pledgor  may  require  k  to  be  sold,  and  its 
proceeds  to  be  applied  to  such  satisfaction  when  due. 


Of  this  section  the  code  commissioners  say: 
**This  provision  is  new,  or  at  least,  it  is  very 
doubtful  whether  such  a  right  existed  before 
the  adoption  of  this  code.  But  its  justice  is 
very  clear:  Story  on  Bailments,  sec.  320.  It 
is  not  proposed  to  extend  the  same  privilege 
to  mortgages,  as  they  are  used  as  permanent 
securities.    A   pledge   should  be   used   only 


as  a  transient  security.'*  In  support  of  the 
proposition  of  the  newness  of  this  law, 
Field  y.  Leavitt,  5  Jones  &  S.  215,  may  be 
cited,  which  decides  that  the  pledgee  is  oot 
liable  for  refusal  to  sell  the  pledge  whe& 
requested,  even  though  great  loss  occur 
therefrom:  See  sec.  3009,  infra. 


3008.  Surplus  to  be  paid  to  pledgor. 

Sec.  3008.  After  a  pledgee  has  lawfully  sold  property  pledged,  or  othenn'ie 
collected  its  proceeds,  he  may  deduct  therefrom  the  amount  due  under  the  prin- 
cipal obligation,  and  the  necessary  expenses  of  sale  and  collection,  and  must 
pay  the  surplus  to  the  pledgor  on  dema'^d. 

WTienever  the   purpose  of  the   pledge  is      York  Life  Ins.  Co.,  7  Daly,  303;  see,  also, 
satisfied,   the   right  of   the    pledgor  to   the      Jones  on  Pledges,  sees.  04il,  €oO,  745. 
surplus    becomes    absolute:  £arle    v.    New 

3009.  Bights  of  pledgee  on  sale  of  pledge. 

Sec.  3009.  When  property  pledged  is  sold  by  order  of  the  pledgor  before 
the  claim  of  the  pledgee  is  due,  the  latter  may  retain  out  of  the  proceeds  all 
that  can  possibly  become  due  under  his  claim  until  it  becomes  due.  [Amend- 
ment, approved  March  30,  1874;  Amendments  1873-74,  262;  took  eflfect  July  1, 

1874.] 
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Title  XIV,  CHap.  HI.]  Pledge.  §§  3010, 3011 

•This  and  the  proceding  section  are  made  It  is  well  to  note  that'this  section  original- 
necessary  by  and  harmonize  with  section  ly  contained  the  clause,  "With  the  proper 
3007,  ante,  which  is  there  said  to  be  new":  rebate  ot  interest";  that  is,  the  debt  was 
CommiBsioners'  note.  discounted. 

3010.  Pledgee's  pnrchaBe  of  property  pledged. 

Sec.  3010.  Whenever  property  pledged  is  sold  at  public  auction,  in  the  man- 
ner provided  by  section  three  thousand  and  five  of  this  code,  the  pledgee  or 
pledge  holder  may  purchase  said  property  at  such  sale.  [Amendment,  approved 
March  8, 1895;  Stats.  1896,  p.  27;  took  effect  immediately.] 

Ihirdiase  by  pledge. — A  general  partner  of  him.    It  prohibits   a  pledgee  or  pkdge 

in  a  firm  holding  property  in  pledge  cannot  holder  from  purchasing  the  property  pledged, 

purchase  at  the  sale,  but  a  special  partner  'except  by  direct  dealing  with  the  pledgor.' 

may,  for  he  has  no  share  in  the  manage-  By    such    dealing    with    the    pledgor,    the 

ment  of  the  affairs  of  the  firm,  and  is  there-  pledgee  may  purchase  it.      If  the  pledgor 

fore  not  one  of  the  persons  charged  with  chooses  to  do  so,  we  see  no  reason  why  he 

the   duty   of   selling   the   property    at   the  may  not  consent  that  the  pledgee  may  buy 

best  price  that  can  reasonably  be  obtained:  at  the  public  sale.    In  some  cases  it  may 

Ijewis  Y.  Graham,  4  Abb.  Pr.  106.  be  to  his  interest  that  this  be  done.    Such 

Besnlt  of  purchase  by  pledgee. — ^If  the  consent  may  be  given  either  at  the  making 

pledgee  purchase  the  pledge  at  public  sale  of  the  pledge  or  at  any  subsequent  time, 

he  is  not  chargeable  with  a  conversion  of  without  changing  the  form  of  the  original 

it.    Such  sale,  without  a  subsequent  ratifica-  contract,  and   without   consideration":  Hill 

tion,  is  not  sufficient  to  transfer  the  title  to  y.  Finnigan,  62  Cal.  426,  439.    See,  also,  Hill 

the  property.      The  sale,  howeyer,  is   not  v.  Finigan,  77  Cal.  267,  11  Am.  St.  Rep. 

void,  but  voidable.    The  debtor  may  ratify  279,  where  the  pledgor  after  a  sale  treated 

and  legalize  the  sale,  and  be  entitled  to  credit  with  the  pledgee  for  a  repurchase  of  the 

upon  his  debt  to  the  amount  of  the  net  pro-  property  bought  by  the  pledgor  at  his  own 

ceeds  of  the  sale.    But  if  he  does  not  elect  sale,  it  was  held  sufficient  ratification.    Rati- 

to  do  this  the  sale  is  void,  and  the  parties  fication  may  be  presumed  from  a  failure  to 

are  remitted  to  their  original  rights.    The  treat  the  sale  as  invalid  within  a  reasonable 

debtor  is  liable  upon  his  debt,  and  the  cred-  time:  Hill  v.  Finigan,  77  Cal.  267;  11  Am. 

itor  still  holds  the  property  in  pledge:  Bryan  St.  Rep.  279.    Two  months'  delay  was  held 

y.  Baldwin,  62  N.  Y.  232,  affirming  S.  C.,  unreasonable. 

7  Lans.  174;  Canfield  v.  Minneapolis-  A.  &  The  assent  of  the  pledgor  may  be  pre- 

M.  Assn.,  14  Fed.  Rep.  801.  sumed  where  the  facts  are  notorious,  and  no 

SatlflcatioxL  —  "There  can  be  no  doubt  dissent  is  shown:  Carroll  v.  Mullanphy  Sav. 

that  a  sale  made  by  a  pledgee  in  contraven-  Bank,  8  Mo.  App.  249;  Hamilton  v.  State 

tion  of  the  provisions  of  a  statute  may  be  Bank,  22  Iowa,  306;  see  Jones  on  Pledges, 

ratified  by  the  pledgor;  and  it  has  been  ex-  sees.  636-639. 

pressly  so  decided  by  the  court  in  the  case  Bight  to  purchase  at  Judicial  sale.~ 

of    Child    V.    Hugg,    41    Cal.     512 The  commissioners  say:  "Of  course,  this  aoc- 

The  section    [supra]    was   undoubtedly  en-  tion  is  subject  to  the  right  of  the  pledgee  to 

acted  for  the  protection  of  the  pledgor— to  purchase  at  a  judicial  sale,  as  provided  in 

the  end  that  no  unfair  advantage  be  taken  the  next  section." 

3011.  Pledgee  may  foreclose  right  of  redemption. 

Sec.  3011.  Instead  of  selling  property  pledged,  as  hereinbefore  provided,  a 
pledgee  may  foreclose  the  right  of  redemption  by  a  judicial  sale,  under  the 
direction  of  a  competent  court;  and  in  that  case  may  be  authorized  by  the  courc 
to  purchase  at  the  sale. 

Judicial  sale.'^It  may  become  necessary  Co.  v.  McKernan,  24  Ind.  62;  Stearns  v. 
or  desirable  to  proceed  in  equity  to  enforce      Marsh,  4  Denio,  227;  47  Am.-  Dec.  248. 

a  pledge,  for  the  reason  that  the  pledgor         1°   ^^^  o'  a  pledge  of  a  title  deed,   it 

*  v^  ^^^^A  -^  ♦»,«  «^«»^»»i  «^*«^  ^#      seems  that  there  can  be  no  valid  sale  except 
cannot  be  found  so  the  personal  notice  of      ^^^^  ^  ^^^^  ^^  ^  ^^^^  ^^  ^^,^^,  j^J'^ 

the  time  and  place  of  sale  of  the  pledge  can      on  Pledges,  sec.  046;  sec.  2922,  ante,  com- 
be served  upon  him:  I     iana  etc.  Cent.  R.      missioners'  note. 
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CHAPTER  IV. 

BOTTOMRY. 

Sec.  3017.  JBottomry,  what. 

Sec.  3018.  Owner  of  ship  may  hypothecate. 

Sec.  3019.  When  master  may  hypothecate  ship. 

Sec.  3020.  Same. 

Sec.  3021.  When  master  may  hypothecate  freight  money. 

Sec.  3022.  Rate  of  intereBt. 

Sec.  3023.  Rights  of  lender,  when  no  necessity  for  bottomry  existed. 

Sec.  3024.  Stipulation  for  personal  liability  void. 

Sec.  3025.  When  money  loaned  is  to  be  repaid. 

Sec.  3020.  When  bottomry  loan  becomes  due. 

Sec.  3027.  Bottomry  lien,  how  lost. 

Sec.  3028.  Preference  of  bottomry  lien  0¥«r  other  liens. 

Sec.  3029.  Priority  of  bottomry  liens. 

3017.  BottoniTy,  what. 

Sec.  3017.  Bottomry  is  a  contract  by  which  a  ship  or  its  freightage  is  hypothe- 
cated afi  security  for  a  loan,  which  is  to  be  repaid  only  in  case  the  ship  suryiyes 
a  particular  risk,  voyage,  or  period. 

**Bottomry.*'— The  keel,  or  bottom,  of  the  of  CiTil  Procedure,  concerning  actions  against 
ship  is  hypothecated,  pars  pro  toto:  Bou-  steamers,  Teasels, 'and  boats,  so  far  as  it 
Tier's  Law  Dictionary;  The  Draco,  2  Sum.  attempts  to  authorise  proceedings  in  rem 
176.  It  is  a  contract  for  a  loan  of  money  for  causes  of  action  cognizable  in  admir- 
on  the  bottom  of  the  Tessel  at  an  enhanced  alty,  is  unconstitutional,  for  of  such  pro- 
interest,  uj;)on  sea  risks,  to  be  borne  or  in-  oeedings  the  district  courts  haTe  exdusire 
curred  by  the  lender  during  a  Toyage  or  for  jurisdiction:  Crawford  t.  Bark  Ouoline 
a  definite  period  of  time:  The  Draco,  2  Sum.  Reed,  42  Cal.  4G9;  Judiciary  Act,  1789,  Jor. 
170;  Thorndike  t.  Stone,  11  Pick.  183;  Dist.  Ct,  subd.  8.  Therefore,  when  the 
The  Grapeshot,  9  Wall.  136;  Thorndike  bond  is  to  be  specifically  enforced  by  a  pro- 
T.  Stone,  11  Pick.  183;  Cole  t.  White,  26  ceeding  in  rem,  i.  e.,  seizing  the  subject  of 
Wend.  511.  Usurious  and  rapacious  in-  hypothecation  into  custody,  a  court  of  ad- 
terest  may  be  restrained,  under  section  3022,  miralty  is  the  appropriate  court:  The  Je- 
post.  That  the  terms  of  the  bond  re^  rusalem.  2  Gill,  191,  196;  but  the  remedy 
semble  those  used  in  a  mortgage,  and  at  common  law  remains,  by  action  of  core- 
apparently  purport  a  transfer,  makes  no  nant  or  debt  for  breach  of  the  conditions 
difi'crence;  it  Tests  no  absolute  indefeasi-  of  the  bond:  Tyler  on  Maritime  Loans,  782; 
ble  interest  in  the  Tessel,  but  giTes  a  see  Parsons  on  Shipping  and  Admiralty,  133. 
claim  on  her  which  may  be  enforced  in  But  as  to  the  operation  and  effect  of  the 
admiralty:  Blaine  t.  The  Charks  Carter,  4  bond,  the  law  of  place  gOTems:  Pope  t. 
Cranoh,  328;  United  States  t.  Delaware  Nickerson.  3  Story,  478;  The  Packet,  3  Ma- 
ins. Co.,  4  Wash.  418;  The  Young  Mechanic,  son,  255;  Appleton  t.  Crowninshield,  3 
2  Curt.  404;  Robertson  t.  United  States  Ins.  Mass.  340;  Joyce  t.  Williamson,  3  Dong. 
Co.,  2  Johns.  Cas.  250.    This  is  a  maritime  164. 

contract:  De  LoTio  t.  Bort,  2  Gall.  475,  per  It  is  Independent  of  posaaBsion:  Sec 

Story,  J;  enforceable  generally  only   by  a  3027,  post,  and  cases  cited« 

proceeding  in  rem:  Field  Fed.  Ct.  sec.  45;  Insurance  by  owner:  See  sec.  2660,  ante. 

Adm.  Rule,  18;  and  section  813  of  the  Code  and  note;  Barber  on  Insurance,  149,  aec  95. 

3018.  Owner  of  ship  may  hypothecate. 

Sec.  3018.    The  owner  of  a  ship  may  hypothecate  it  or  its  freightage,  upon 

bottomry,  for  any  lawful  purpose,  and  ai  any  time  and  place. 

Home  port.— Bottomry  bonds  are  often  1  Paine,  071;  and  if  in  such  a  case,  the 
made,  in  thin  country,  by  the  owner  in  the  owner  is  also  master,  although  he  professes 
home  port.  Nor  is  any  necessity  whatever  to  contract  as  master,  he  confers  the  same 
requisite,  as  far  as  his  own  interest  is  con-  rights  as  if  he  gave  the  bond  as  owner:  The 
oemed:  Wilmer  v.  The  Smilax,  2  Pet.  Adm.  Ship  Panama,  01c.  Adm.  343;  1  Parsons  on 
295,  note;  Greeley  v.  Waterhouse,  19  He.  Shipping  and  Admiralty,  138;  Desty  on  Ship- 
Si  ;  3G  Am.  Dec.  730;  The  Draco,  2  Sum.  157;  ping  and  Admiralty,  sec.  96. 
Thorndike  v.  Stone,  11  Pick.  188;  The  Mary, 
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or  freightage  only  in  a  foreign  port:  Thomas 
V.  Osborn,  19  How.  22;  The  Grapeshot,  9 
Wall.  129;  Burke  v.  The  M.  P.  Rich,  1  Cliff. 
308;  Joy  v.  Allen.  2  Wood.  &  M.  303;  but  for 
this  purpose  the  ports  of  each  state  are 
deemed  foreign  to  those  of  other  states: 
Burke  v.  The  M.  P.  Rich.  1  Cliff.  308;  Selden 
T.  Hendrickson.  1  Brock.  396;  The  William 
and  Emmeline,  Blatchf.  &  H.  72;  but  see 
note  infra. 

Freightage,  the  authority  of  the  master  ex- 
tends to:  Sec.  3021. 


3019.  When  master  may  hypothecate  ship.' 

Sec.  3019.  The  master  of  a  ship  may  hypothecate  it  upon  bottomry  only  for 
the  purpose  of  procuring  repairs  or  supplies  which  are  necessary  for  accomplish- 
ing the  objects  of  the  voyage,  or  for  securing  the  safety  of  the  ship. 

Authority  of  master.— This  power  of  the 
master,  is,  for  most  purposes,  a  branch  of 
the  law  of  agency:  Sec.  2677,  ante;  but  it 
is  a  power  which  he  cannot  exercise  except 
wbe-D  it  is  impossible,  consulting  the  best 
interests  of  the  vessel,  cargo,  passengers,  and 
«rew,  to  communicate  with  the  owners,  or 
otherwise  reach  the  funds  or  obtain  the 
•credit  of  the  owners.  Therefore,  as  this  au- 
thority rests  upon  the  ground  that  there  is 
no  means  of  communicating  with  the  own- 
ers (sec.  2320,  ante,  and  note),  it  follows  that 
the  master  can  hypothecate  his  ship,  cargo, 

3020.  Same. 

Sec.  3020.  The  master  of  a  ship  can  hypothecate  it  upon  bottomry  only  when 
hje  cannot  otherwise  relieve  the  necessities  of  the  ship^  and  is  unable  to  reach 
adequate  funds  of  the  owner,  or  to  obtain  any  upon  the  personal  credit  of  the 
owner,  and  when  previous  conununication  with  him  is  precluded  by  the  urgent 
necessity  of  the  case. 

ICay  sell  ship  and  cargo:  See  sees.  2377- 
2370,  and  notes,  ante. 

He  cannot  hypothecate  merely  to  se^ 
cure  or  pay  pre-existing  debts:  The  Au- 
rora, 1  Wheat.  96;  Harry  v.  The  John  and 
Alice.  1  Wash.  293;  Sloan  ▼.  The  A.  E.  I., 
Bee  Adm.  250;  The  Hunter,  7  Ware,  254;  but 
be  may  bottom  the  ship  to  liberate  her  from 
arrest  and  sale  for  an  antecedent  debt,  but 
not  for  a  mere  threet  of  arrest:  The  Aurora, 


1  Wheat.  96;  The  Boston,  Blatchf.  &  H.  Z2A; 
The  Yuba,  4  Blatchf.  852. 

The  bond  itself  is  not  evidence  of  the  ab- 
sence of  other  means  of  obtaining  money. 
This  must  be  shown  aliunde,  and  otherwise 
than  by  the  assertion  of  the  master,  as  he 
cannot  acquire  an  authority  from  his  own 
assertion  only:  Clark  v.  Laidlaw,  39  Am. 
Dec.  526;  Brig  Bridgewater,  01c.  Adm.  36; 
but  his  competency  is  generally  admitted: 
1  Parsons  on  Shipping  and  Admiralty,  149. 


5021.  When  master  may  hypothecate  freight  money. 

Sec.  3021.     The  master  of  a  ship  may  hypothecate  freightage  upon  bottomry, 

under  the  same  circumstances  as  fhose  which  authorize  an  hypothecation  of  the 

8hip  by  him. 

To  the  saine  effect:  The  Packet, 3  Mason,      for  his    private    purposes:  Keith    y.    Mnr- 
^5;  The  Zephyr,  3  Mason,  341;  Ward  t.      dock,  2  Wash.  G.  O.  297. 
Green,  6  Cow.  173;  16  Am.  Dec.  437;  not 

3022.  Bate  of  interest. 

Sec.  3022.  Upon  a  contract  of  bottomry,  the  parties  may  lawfully  stipulate 
for  a  rate  of  interest  highp  than  that  allowed  by  the  law  upon  other  contracts. 
But  a  competent  court  may  reduce  the  rate  stipulated  when  it  appears  unjusti- 
fiable and  exorbitant-. 

Only  legal  interest  will  be  allowed  if  the 
voyage  is  defeated  before  the  marine  risk 
has  been  run:  Greely  v.  Smith,  3  Wood.  & 
M.  236;  Th«  Atlas,  3  Hagg.  Adm.  49. 

Marine  interest  necessary,  when.— When 
the  bond  provides  for  no  marine  interest 
nor  sea  risk,  and  its  condition  is  a  mei^ 
pledge  to  recover  a  debt  and  simple  interest, 
it  is  not  a  bottomry  bond:  The  Virginia,  8 
Pet.  538;  The  Ann  C.  Pratt,  1  Ourt.  340;  S. 
C,  18  How.  63;  The  William  and  Emeline,  1 


Marine  interest  must  run  risk.— To  con- 
stitute a  bottomry  where  more  than  legal 
interest  is  reserved,  it  is  essential  that  the 
money  lent  and  interest  should  be  put  at 
risk.  If  they  are  payable  at  all  events,  or 
If  there  is  collateral  security  given  for  them, 
which  is  payable  at  all  events,  no  matter 
by  what  name  the  contract  is  called,  it  is 
not  bottomry:  Jennings  v.  Insurance  Co.  of 
Penn.,  5  Am.  Dec.  4(>4;  Desty  on  Shipping 
and  Admiralty,  sec.  94. 
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Blatchf.  &  H.  66;  Tbe  Hunter.  1  Ware,  iM9; 
Lehind  v.  The  Medora,  2  Wood.  &  AL  1)2; 
The  Atlantic.  Newb.  514;  The  Mary.l  Paine, 
671;  Brown  v.  Arbuncle,  1  Wash.  C.  C.  484; 
see  Selden  y.  Hendrickson.  1  Brock.  306; 
Bee  Parsons  on  Shipping  and  Admiralty,  130. 
Beducing  interest.— "The  court  has  also 
the  power  to  moderate  the  maritime  interest. 


when  it  is  manifestly  exorbitant,  and  it  ia 
apparent  that  an  undue  advantage  has  been 
taken  of  the  necessities  of  the  master, 
though  this  will  be  done  with  great  caution**: 
The  Hunter,  1  Ware,  255;  also  The  Packet,  3 
Mason.  256;  Wilmer  t.  The  Smilax,  2  Pet 
Adm.  205;  see  Parsons  on  Mercantile  Law, 
342. 


3023.  Eights  of  lender,  when  no  necessity  for  bottomry  existed. 

Sec.  3023.  A  lender  upon  a  contract  of  bottomry,  made  by  the  master  of  a 
ship  as  such,  may  enforce  the  contract,  though  the  circumstances  necessary  to 
authorize  the  master  to  hypothecate  the  ship  did  not  in  fact  exists  if,  after  due 
diligence  and  inquiry,  the  lender  had  reasonable  groi^nds  to  believe,  and  did  in 
good  faith  believe,  in  the  existence  of  such  circumstances. 


Duty  of  lender.— It  is  weU  settled  that  it 
is  the  duty  of  the  lender  to  see  that  the  ad- 
Tances  are  necessary  to  effectuate  the  ob- 
jects of  the  Toyage,  or  preserve  the  safety 
of  the  ship:  Besty  on  Shipping  and  Ad- 
ndralty,  sec.  105;  Parsons  on  Shipping 
and  Admiralty,  147.  But  the  proof  of 
necessity  for  repairs  or  supplies,  or  for 
advances,  is  sufficient  to  establish  an  ap- 
parent necessity  for  credit  to  the  vessel:  The 
Grapeshot,  9  WaU.  138;  The  Lulu,  10  Wall, 
1©2;  The  Kalorama,  10  WaU.  216;  Pratt  v. 
Reed,  19  How.  350.  Furthermore,  the  neces- 
sity for  repairs  being  shown,  the  burden  of 
proof  is  on  the  owner  to  show  that  the  money 


could  have  been  obtained  otherwise  than  by 
resorting  to  bottomry:  The  Heart  of  Oak,  1 
W.  Rob.  204;  The  Gauntlet,  3  W.  Rob.  82; 
or  that  the  master  had  funds  of  the  own- 
ers: Forbes  v.  Appleton,  5  Gush.  115;  and 
there  is  even  a  presumption  in  favor  of  the 
lender  that  he  made  the  proper  inquiries  in 
this  respect:  The  Fortitude,  3  Sum.  228. 

Of  course,  in  case  of  f^ud  the  bond  is 
void,  and  furthermore,  the  lender  has  no  lien 
on  the  ship  for  the  amount  actually  ad- 
vanced: The  Nelson,  1  Hagg.  Adm.  109, 176; 
The  Brig  Ann  C.  Pratt,  1  Curt  340;  S.  a 
affirmed,  Carringtou  v.  Pratt,  18  How.  ^. 


3024.  Stipulation  for  personal  liability  void. 

Sec.  3024.    A  stipulation  in  a  contract  of  bottomry,  imposing  any  liability 
for  the  loan  independent  of  the  maritime  risks,  is  void. 


Void  stipulations.— This  section  appears 
to  founded  upon  Stainbank  v.  Shepard,  13 
Com.  B.  418.  In  this  case,  the  vessel  being 
in  a  foreign  port  and  in  a  damaged  condi- 
tion, the  master,  to  obtain  money  for  re- 
pairs, executed  bills  of  exchange  upon  his 
owner,  and  an  instrument  purporting  to  be 
a  bottomry  bond,  by  which  the  master  took 
upon  himself  and  his  owner  the  risk  of  the 
voyage,  making  the  owner  personally  liable 
whether  the  vessel  arrived  or  notj  and  also 
expressly  granting  to  the  lender  the  bene- 
fit of  the  usual  proceedings  in  rem  to  en- 
force bottomry  bonds.  Applying  the  princi- 
ple that  to  constitute  a  valid  bottomry  bond 
maritime  risks  must  be  undertaken,  this 
question  appears  easy  of  solution;  for  here  it 
is  evident  tbe  sea  risks  are  avoided.  But 
there  is  yet  another  principle  to  be  recon- 
cilcfd.  The  distinguished  jurist  (Baron 
Parke),  in  delivering  the  judgment  of  the 
court,  says:  "In  giving  our  opinion  that 
this  instrument  is  invalid,  in  hypothecating 
the  ship  absolutely,  we  must  not  be  sup- 
posed to  intimate  a  doubt  that  a  bottomry 
bond  may  not  be  given  at  the  some  time 
with,  and  as  a  collateral  security  for,  bills 


of  exchange  drawn  on  the  owner.  [In  which 
case,  if  the  bills  are  honored,  the  bottomry 
is  discharged;  if  dishonored,  the  bond  with 
the  maritime  interest  is  enforceable  in  tiie 
usual  method  upon  the  arrival  of  the  ship. 
Upon  this  point,  see  The  Nelson,  1  Hagg. 
Adm.  174;  The  Emancipation,  1  W.  Rob. 
129;  The  Atlas;  1  W.  Rob.  421;  The  Augusta, 
1  Dod.  23d.  See  the  same  opinion.]  But  tbe 
law  forbids  the  creditor  to  have  a  direct 
remedy  upon  the  bond  itself  [as  in  this  case] 
against  the  owner  as  weU  as  the  ship,  and  it 
makes  it  essential  to  the  remedy  against  tbe 
ship  that  it  be  contingent  on  its  safe  ar- 
rival." Upon  these  grounds  the  bond  was 
held  invalid. 

The  following  American  cases  hold  to  the 
same  effect  with  respect  to  collateral  secur- 
ity, that  the  bond  may  be  accompanied  by 
bills  of  exchange,  and  a  payment  of  one  ex- 
tinguishes both:  The  Atlantic,  Newb.  Adm. 
520;  The  Hunter,  1  Ware,  249;  Greely  t. 
Smith,  3  Wood.  &  M.  252.  That  is.  if  the 
vessel  be  not  lost,  a  provision  for  a  per- 
sonal liability  does  not  invalidate  the  bond: 
Id.;  The  Draco,  2  Sum.  176. 


3025.  When  money  loaned  is  to  be  repaid. 

See.  3025.    In  ease  of  a  total  loss  of  the  thing  hypothecated,  from  a  risk  to 
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which  the  loan  was  subject,  the  lender  upon  bottomry  can  recover  nothing;  in 
case  of  a  partial  loss,  he  can  recover  only  to  the  extent  of  the  net  value  to  the 
owner  of  the  part  saved. 


Total  loss.— Nothing  short  of  an  actnal 
total  loss  will  discharge  the  liability.  A  loss 
not  strictly  total  cannot  be  turned  into  a 
total  loss  by  abandonment,  so  as  to  excuse 
the  borrower  from  payment:  Pope  v.  Nick- 
erson,  3  Story,  465;  Thompson  v.  Royal  Ex. 
Assur.  Co.,  10  East,  214.  Therefore  if  a 
ship  is  captured,  and  restored  to  the  owner, 
it  is  a  detention  and  not  a  loss  of  the  ship: 
Joyce  v.  Williamson,  3  Doug.  164;  but  if 
captured,  condemned,  and  sold,  it  is  a  loss 
of  the  vessel:  Appleton  t.  Crowninshield,  3 
Mass.  441.  A  bottomry  and  respondentia 
bond,  conditioned  to  be  void  in  case  of  "utter 


loss,"  is  not  discharged  by  a  stranding  of 
the  vessel,  abandonment  to  insurers  as  a 
total  loss,  and  a  sale  by  them  as  not  worth 
repairing,  if  the  vessel  exists  in  specie  at 
the  time  of  the  sale;  and  the  holder  of  such 
bond  is  entitled  to  the  proceeds  of  the  cargo 
saved  as  against  the  insurers:  Delaware 
Mut.  Saf .  Ins.  Co.  v.  Gossler,  1  Holmes,  475. 
See  Appleton  v.  Crowninshield,  3  Mass.  448. 
Insurance  Co.  v.  Gossler,  96  U.  S.  645,  con- 
tains a  careful  consideration  of  the  principle 
formulated  in  this  section. 

Net  value:  Code  de   Com.   327.    Such  is 
the  usage  in  New  York. 


3026.  When  bottomry  loan  becomes  due. 

Sec.  3026.  Unless  it  is  otherwise  expressly  agreed,  a  bottomry  loan  becomes 
due  immediately  npon  the  termination  of  the  risk^  although  a  term  of  credit  is 
specified  in  the  contract. 


Termination  of  risk.— If  a  sale  or  trans- 
fer of  the  vessel  takes  place,  or  the  voyage, 
is  broken  up  in  any  manner  by  the  bor- 
rower, the  marine  risk  terminates:  The 
Draco,  2  Sum.  157;  and  there  being  no 
laches,  the  lien  will  prevail  against  a  bona 
fide  purchaser:  The  Draco,  2  Sum.  157;  and 
Wilmer  t.  The  Smilax,  2  Pet.  Adm.  295,  and 
note;  Parsons  on  Shipping  and  Admiralty, 
138. 

So,  also,  where  the  noncompletion  of  the 
Toyage  has  been  occasioned  by  the  fault  or 
misconduct  of  the  master  or  owner,  as  the 
intentional  loss  of  the  vessel:  Pope  v.  Nick- 


erson,  3  Story,  465;  Greely  v.  Smith,  3 
Wood.  &  M.  258;  Wilmer  v.  The  Smilax,  2 
Pet.  Adm.  295;  Thorndike  v.  Stone,  11  Pick. 
183;  Wallis  v.  Cook,  10  Mass.  510;  see  1 
Parsons  on  Shipping  and  Admiralty,  137, 
138;  or  by  a  third  person:  Greely  v.  Smith, 
3  Wood.  &  M.  236. 

Deviatiofl  from  the  intended  voyage  ren- 
ders the  bond  due:  Harman  v.  Van  Hatton, 
2  Vem.  717;  Wilmer  v.  The  Smilax,  2  Pet. 
Adm.  294;  Western  v.  Wildy,  Skin.  152; 
Williams  v.  Stedman,  Skin.  345;  but  not 
when  the  deviation  is  from  necessity:  The 
Armadillo,  1  W.  Rob.  251. 


3027.  Bottomry  lien,  how  lost. 

Sec.  3027.    A   bottomry  lien  is  independent   of  possession^  and  is  lost  by 
omission  to  enforce  it  within  a  reasonable  time. 


Lien  lost  by  lachM.— "It  has  been  de- 
cided that  neither  the  statute  of  Anne 
(Willard  v.  Dorr.  3  Mason,  91,  161).  limiting 
suits  in  the  English  admiralty,  nor  the  stat- 
ute of  limitations  of  any  of  our  states 
fBrown  v.  Jones,  2  Gall.  477),  is  of  any  force 
in  our  admiralty  courts":  2  Parsons  on  Ship- 
ping and  Admiralty.  361.  But  see  The 
Blenheim,  5  Saw.  194,  cited  infra.  The 
courts  lean  toward  the  common-law  limi- 
tations, and  depart  from  them  only  for 
irrave  reasons:  The  Blenheim,  5  Saw.  194; 
The  Sarah  Ann,  2  Sum.  206,  212;  "there 
Is  a  universal  maxim."  Vigilantibns 
non  dormientibus  subveniunt  leges.  *'and 
admiralty  will  not  enforce  stale  demands'*: 
Id.;  The  Anne,  5  Rob.  Adm.  100;  The  Sarah 
Ann.  2  Sum.  206,  212.  If  the  lender  delays 
suit  for  an  unreasonable  time,  and  without 
reasonable  cause,  the  lien  will  be  deemed 
waived  against  a  subsequent  purchaser,  or 
attachment  creditor,  without  notice:  Fon- 
taine V.  Beers,  19  Ala.  722;   Blaine  v.  The 


Charles  Carter,  4  Cranch,  328;  Wilmer  ▼. 
The  Smilax.  2  Pet.  Adm.  295;  Leland  v.  The 
Medora.  2  Wood.  &  M.  92;  The  Draco.  2 
Sum.  157;  The  Nestor,  2  Sum.  73;  The 
Chusan,  2  Story,  455;  permitting  the  vessel 
to  make  several  voyages  without  asserting 
the  lien  avoids  it  as  against  executions 
levied  upon  her:  Blaine  v.  The  Charles  Car- 
ter, 4  Cranch,  328;  but  if  proceedings  arc 
taken  within  a  reasonable  time,  the  mere 
departure  of  the  vessel  from  the  return  port 
does  not  affect  the  lien:  Burke  v.  The  M.  P. 
Rich,  1  Cliff.  308. 

Two  years  having  elapsed,  the  libelants 
having  been  at  all  times  capable  of  suing, 
and  the  rights  of  a  bona  fide  encumbrancer 
having  intervened,  held  suit  barred.  This 
was  an  action  by  passengers  to  recover  dam- 
ages:  Griswold  v.  Steamer  Nevada.  2  Saw. 
144,  146. 

"There  is  no  fixed  rule  of  limitation  in  ad- 
miralty, but  the  matter  is  left  to  the  discre- 
tion of  the  court,  to  be  governed  by  the  facts 
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and  drcnmstances  of  the  case,  considered 
with  due  reference  to  the  wants  and  con- 
venience  of  commerce,  and  the  analogies  of 


local  laws  of  limitation'*:  The  Blenheim,  5 
Saw.  IM. 


3028.  Preference  of  bottomry  lien  over  other  liens. 

Sec.  3028.  A  bottomry  lien,  if  created  out  of  a  real  or  apparent  necessity,  in 
good  faith,  is  preferred  to  every  other  lien  or  claim  upon  the  same  thing,  except- 
ing only  a  lien  for  seamen^s  wages,  a  subsequent  lien  of  materialmen  for  supplies 
or  repairs  indispensable  to  the  safety  of  the  ship,  and  a  subsequjent  lien  for 


Ealvage. 

Bottomry  lien.— If  created  by  the  owner 
without  necessity,  or  belief  of  necessity  in 
the  lender,  there  is  no  preference  over  a 
prior  lien:  The  Dunvegan  Castle,  3  Hagg. 
Adm.  331;  The  Royal  Arch,  1  Swab.  269. 

Salvage. — The  commissioners,  in  their 
note,  refer  simply  to  The  William  F.  Saf- 
ford.  Lush.  60.  In  this  case  salvage  is  re- 
ferred to  in  a  mere  obiter  dictum:  "A  bond 
is  entitled  to  precedence  over  all  claims  ex- 
cept wages  or  a  subsequent  bond  or  salvage 
claim."  But  it  had  previously  been  held  by 
Lord  Mansfield  that  there  was  neither  sal- 
vage nor  average  upon  a  bottomry  bond: 
Joyce  V.  Williamson,  8  Doug.  164;  see,  also, 
to  same  effect,  Walpole  v.  Ewer  Park  Ins. 
Co.,  per  Lord  Kenyon,  C.  J.:  Robertson  v. 
United  States  Ins.  Co.,  2  Johns.  Cas.  250, 
252;  1  Am.  Dec.  166,  dictum  per  Kent,  J., 


and  note  4,  pp.  253-258;  this  rule  **i8  con- 
trary to  the  maritime  law  of  France,  and  of 
other  parts  of  Europet  and  in  Louisiana  we 
have  a  decision  against  it:  Chandler  v.  Gar- 
nier,  6  Mart.,  N.  S.,  599." 

Parsons  (1  Parsons  on  Shipping  and  Ad- 
miralty, 151,  152),  says:  *'But  the  parties 
may  stipulate  that  the  bondholder  shall  be 
liable  to  contribute  in  general  average:  In- 
surance Co.  of  Penn.  v.  Duval,  8  Serg.  &  R. 
139.  And  it  is  now  very  common  to  provide 
that  he  shall  be  liable  both  for  average  and 
salvage.  In  such  case  he  contributes  only  on 
the  value  of  the  property  hypothecated, 
without  the  addition  of  maritime  interest, 
and  he  is  entitled  to  contribution  and  to  sal- 
vage: Gibson  v.  Philadelphia  Ina.  Co.,  1 
Binn.  406." 

Seamen's  wages:  See  sees.  2048-2066. 


3029.  Priority  of  bottomry  liens. 

Sec.  3029.    Of  two  or  more  bottomry  liens  on  the  same  subject,  the  latter  in 

date  has  preference,  if  created  out  of  necessity. 

and  they  are  really  concurrent*  they  will  be 
paid  pro  rata,  though  they  bear  different 
actual  dates:  The  Exeter,  1  Rob.  Adm.  173, 


This  well-settled  principal  rests  upon 
the  ground  that  the  last  bond  saved  the 
ship:  1  Parsons  on  Shipping  and  Admiralty, 
IGl. 

If  the  property  will  not  pay  all  the  bonds,* 


176;  La  Constancia,  4  Notes  of  Cases,  515- 
518. 


CHAPTER  V. 


RESPONDENTIA. 


Sec.  3036.    Respondentia,  what. 
Sec.  3037.    Respondentia,  by  owner. 
Sec.  3038.    Respondentia,  by  master. 


Sec.  3039.    Rate  of  interest. 

Sec.  3040.    Obligations  of  ship  owner. 


3036.  Bespondentia,  what. 

Sec.  3036.  Bespondentia  is  a  contract  by  which  a  cargo,  or  some  part  thereof. 
is  hypothecated  ae  security  for  a  loan,  the  repayment  of  which  is  dependent  on 
maritime  risks. 


Bespondentia.— The  master  of  a  vessel 
generally  has  nothing  to  do  with  the  cargo 
of  his  vessel  between  the  lading  and  deliv- 
ery; but  if  a  dire  necessity— greater  than 
that  stringent  necessity  mentioned  in  note 
to  section  3020,  ante — exist,  he  may  sell  it, 
or  part  of  it,  or  pledge  or  hypothecate  it,  by 
means  of  a  respondentia  bond,  in  order  to 
raise  money  for  the  common  benefit:  Parsons 
on  Mercantile  Law,  3S0;  The  Gratitudine,  3 


Rob.  240;  The  Packet,  3  Mason.  255;  United 
States  Ins.  Co.  v.  Scott,  1  Johns.  106;  Fon- 
taine T.  Col.  Ins.  Co.,  9  Johns.  29:  Searie  v. 
Scovell,  4  Johns.  Ch.  222;  Amer.  Ins.  Co.  v. 
Coster,  3  Paige,  328;  Ross  v.  Ship  Active,  2 
W.ash.  226:  From  commissioners*  note. 

See  Maitland  v.  The  Atlantic,  Newb. 
Adm.  514;  Desty  on  Shipping  and  Admiralty, 
sec.  113;  Parsons  on  Shipping  and  Admiraity, 
105. 
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30S7.  Bespondentia  by  owner. 

Sec.  3037.  The  owner  of  cargo  may  hypothecate  it  upon  respondentia,  at  any 
time  and  place,  and  for  any  lawful  purpose. 

Like  bottomry,  it  may  be  made  by  the  money  bo  raised  shoald  be  expended  in  the 

owner  of  the  goods   at   home,  without  any  purchase    of    goods,  or   in    any  way  about 

necessity  either  before  or  during  the  Toyage;  them:  Conard  y.  Atlantic    Ins.  Co.,  1  Pet. 

and  it  may  be  so  made  to  take  up  a  former  886;  Franklin  Ins.  Go.  v.  Lord,  4  Mason, 

bond;  and    it    is    not    necessary  that    the  248. 

3038.  Bespondentia  by  master. 

Sec.  3038.  The  master  of  a  ship  may  hypothecate  his  cargo  upon  respond- 
entia only  in  a  case  in  which  he  would  be  authorized  to  hypothecate  the  ship 
and  freightage,  but  is  unable  to  borrow  sufficient  money  thereon  for  repairs  or 
supplies  which  are  necessary  for  the  successful  accomplishment  of  the  voyage; 
and  he  cannot  do  so,  even  in  such  case,  if  there  is  no  reasonable  prospect  of 
benefiting  the  cargo  thereby. 

Master's  anthority.— A  part  or  the  whole  include  cargo  not  actually  on  board:  The  £d- 

of  the  cargo  may  be  hypothecated,  accord-  mond.  Lush.  67. 

ing  to  the  necessity  of  the  case:  The  Lord  The  same  rule  of  necessity  applies  here  as 

Cohrane,  1  W.  Bob.  312;  S.  C,  2  W.  Rob.  in  the  case  of  bottomry. 

820;  The  Osmanli,  3  W.  Rob.  198;  Justin  ▼.  Master  may  sell  cargo:  Sec.  2379,  ante. 
BaUam,  1  Salk.  34;  but  it  cannot  be  given  to 

3039.  Bate  of  interest. 

Sec.  3039.     The  provisions  of  sections  thirty  hundred  and  twenty-two  and 

thirty  hundred  and  twenty-nine  apply  equally  to  loans  on  respondentia. 

Marine  Interest,  in  order  to  be  entitled    to,  the  lender  must    run    the   marine  risk: 
Thomdike  v.  Stone,  11  Pick.  187. 

3040.  Obligations  of  ship   owner. 

Sec.  3040.    The  owner  of  a  ship  is  bound  to  repay  to  the  owner  of  its  cargo 

all  which  the  latter  is  compelled  to  pay,  under  a  contract  of  respondentia  made 

by  the  master,  in  order  to  discharge  its  lien. 

To  the  same  effect:  Duncan  y.  Benson,  1        Master    personally     responsible:   Sec. 
Ex.  537;  and  see,  also,  sec.  2385,  ante.  2383,  ante. 


CHAPTEE  VI. 

OTHER  LIENS. 

Sec.  304ft.  Lien  of  seller  of  real  property. 

Sec.  3047.  When  transfer  of  contract  waives  lien. 

Sec.  3048.  Extent  of  seller's  lien. 

Sec.  3040.  Lien  of  seller  of  personal  property. 

Sec.  3050.  Purchaser's  lien  on  real  property. 

Sec.  3051.  Lien  for  service.     . 

Sec.  3052.  Liens  on  personal  property. 

Sec.  3053.  Lien  of  factor. 

Sec.  3054.''  Banker's  lien. 

Sec.  3055.  Shipmaster's  lien. 

Sec.  305G.  Seamen's  lien. 

Sec.  3057.  Officer's  lien. 

Sec.  3056.  Judgment  lien. 

Sec.  3050.  Mechanic's  lien.     [Repealed.] 

Sec.  3060.  Lien  on  ships.     [Repealed.] 
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Sec.  3061.  Lien    of    persons    working    on  threshing-machines  and  their  appliances. 

Sec.  3062.  Lien  in  favor  of  owners  of  stallions,  jacks,  and  bnlla. 

Sec.  3063.  Filing  of  claim  of  lien  given  by   preceding  section. 

Sec.  3064.  Action  to  enforce  lien. 

Sec.  3065.  Lien  for  labor  on  logs  and  timber,  and  remedy  for  its  enforcement 

3046.  Lien  of  seller  of  real  property. 

Sec.  3046.  One  who  sells  real  property  has  a  vendor's  lien  thereon,  inde- 
pendent of  possession,  for  so  much  of  the  price  as  remains  unpaid  and  unsecured 
othei^'ise  than  by  the  personal  obligation  of  the  buyer. 

ed.,  447,  and  the  very  learned  and  extensive 
note  by  the  American  editors,  481. 

Circumstances  affectiii^  the  lien.— The 
lien  is  presumed  to  exist  in  all  cases,  miless 
an  intention  be  clearly  manifest  that  it 
shall  not  exist:  Macreth  v.  Symmons,  15 
Ves.  329;  Tmebody  ▼.  Jacobson,  2  CaL  269; 
Clark  V.  Hall,  7  Paige.  382;  Wilson  v.  Lyon, 
51  ni.  166;  Fry  v.  Prewett,  56  Miss.  783; 
Oilman  v.  Brown,  1  Mason,  191.  213;  Gar- 
son  V.  Green,  1  Johns.  Ch.  308;  see  Rem- 
ington V.  Higgins,  54  Cal.  620;  and  the 
burden  of  repelling  the  presumption  lies  up- 
on the  vendee:  Id. 

The  lien  does  not  arise  in  favor  of  one 
who  advances  money  to  the  vendee  at  his 
request,  for  the  payment  of  part  of  the  pur- 
chase money  due  the  vendor:  Marquat  v. 
Marqnat,  7  How.  Pr.  417;  Chapman  v. 
Abrahams,  61  Ala.  108;  see  McKillip  v.  Mc- 
Killip,  8  Barb.  552. 

Execution.— The  equitable  lien  held  by 
the  vendor  of  real  estate  after  absolute  coo- 
veyance  thereof  is  not  subject  to  levy  and 
sale  on  execution;  at  least,  if  the  pni^ 
chaser  at  such  sale  acquires  any  title  it  is 
only  an  equity,  to  be  enforced  by  appropri- 
ate proceedings  in  equity;  but  the  indebt- 
edness secured  by  the  lien  may  be  sold  un- 
der execution:  Ross  v.  Heintsen,  36  Cal.  313. 

"But  it  seem^,  at  least  in  California,  that 
all  kinds  of  choses  in  action  may  be  levied 
upon  and  sold,  except  contingent  and  com- 
plicated contracts,  of  which  the  true  amount 
and  value  cannot  be  ascertained**:  Freeman 
ou  Executions,  sec.  112;  and  see  "Attach- 
ment," 'Title,"  infra. 

Homestead.— Land  on  which  a  vendoi'i 
lien  exists  may  become  a  homestead,  but  the 
homestead  right  is  subordinate  to  the  lien: 
McHendry  v.  Reilly,  13  Cal.  75;  WUliams  t. 
Young,  17  Cal.  403. 

Price.— This  lien  exists  only  where  land 
has  been  sold  for  money,  and  cannot  be  used 
to  enforce  other  obligationB:  McKillip  v.  Mc- 
Killip, 8  Barb.   552;    nor  for  unliquidated 
and    uncertain    demands:     Gard    v.    Gani, 
108    Cal.    19;    Jones    on    Mortgages,    s^- 
IM;  but  see  Dubois  v.  Hull,  43  Barb.  26: 
and  McDole  v.   Purdy,  23  Iowa,  277;  nor 
for  a  covenant  or  agreement:  Gard  v.  Gard, 
108  Cal.  19;  Ariin  v.  Brown,  44  N.  H.  102; 
Chase  v.  Peck.  21  N.  T.  581;  Chapman  r. 
Beardsley,  31  Conn.  116;  Hare  v.  Van  Dns- 
en,   32   Barb.   92.    But  a  note  payable  in 
certificates  of    indebtedness    is  secured  by 


Vendor's  lien,  existence,  waiver  and  as- 
signability of:  See  28  Am.  Dec.  199-202, 
note;  17  Am.  St.  Rep.  232,  note;  12  Am. 
Dec.  262-2m,  note. 

Vendor's  implied  lien.— This  is  a  doc- 
trine of  the  English  courts  of  chancery,  and 
has    been  based    by  different  judges  upon 
different    grounds;    some  adhering    to  the 
doctrine  that  it  is  a  "natural  equity":  Sparks 
'V.   Hess,   15   Cal.   186;   Ellison   v.   Jackson 
Water  Co.,  12  Cal.  542;  others  considering 
it  as  an  implied  trust:  Burt  v.  Wilson,  28 
Cal.  632;  87  Am.  Dec.  142;  existing  in  the 
vendee  in  favor  of  the  vendor;  and  others 
suggesting  that  it  rests  upon  the  supposed 
intention  of  the  parties.    All  of  these  theo- 
ries are  open  to  objections:  Jones  on  Mort- 
gaees,  sec.  100.    This  doctrine  of  the  ven- 
dor's lien  for  the  purchase  money  has  been 
adopted    in    upward    of    half    the    United 
States:  Jones  on  Mortgages,  sec.  191.    Mr. 
Jones  (Jones  ou  Mortgages,  sec.  191,  note) 
says:  "It  is  to  be  noticed  that  within  a  few 
years  scT^ral  states  have  abolished  this  im- 
plied lien,    and   that   strong  expressions  of 
disapprobation  of  the    doctrine    have    been 
used  in  others.     It  may  be  doubted,  there- 
fore, whether   this  doctrine   will   long   sur- 
vive.*'    As    inconsistent    with    the    general 
policy  prevailing  in  this  country  to  make  all 
matters    of  title  depend    upon  record    evi- 
dence, see  Chief  Justice  Marshall's  remarks 
in  Bayley  v.  Greenleaf,  7  Wheat.  46,  51;  per 
Treat,   J.,  in  Conover  v.  Warren,  1  Gilm. 
498,    502;    41    Am.    Dec.    196;    Yancey    v. 
Mauck,  16  Gratt.  300.    In  the  United  States 
courts  the  doctrine  has  never  been  affirmed, 
except  where  established  by  the  local  law 
of  the  different  states:  Bayley  v.  Greenleaf, 
7  Wheat.  46;  McLearn  v.  McLellan,  10  Pet. 
625,  640;  Chilton  v.  Braiden,  2  Black,  458. 
From  the  nature  of  this  "silent"  lien,  it  is 
often  brought  into  contact  with  other  rights, 
at  least  equally  equitable,  and  the  inevita- 
ble result  follows  that  the  cases  are  con- 
flicting,  and  sometimes  irreconcilable  even 
in  the  same    state.    "This    is  eminently  a 
subject  of  case  law.    To  a  large  degree  each 
case  is  a  law  unto  itself  and  unto  no  other 
case.    The  inquiry  in  every  case  is  whether 
there  are  other  equities  superior  to  this  lien, 
or  whether  it  has  been  waived  by  any  act 
of  the  party  claiming  it":  Jones  on  Mort- 
gages, sec.  192;  see,  also,  Lagow  v.  BadoUet, 
12  Am.   Dec.  262,   note.    The  leading  case 
on  this  subject  is  Mackreth  v.  Symmons,  15 
Ves.  329;  S.  C,  1  Lead.  Cas.  Eq.,  4th  Am. 


776 


Title  XIV,  Chap.  VI.] 


Other  Libns. 


§3046 


the  lien  equally  as  if  payable  in  money: 
Deason  v.  Taylor,  53  Miss.  697. 

Price  mnst  be  money,  paid  or  promised: 
Benjamin  on  Sales,  sec.  2. 

Waiver  and  loss  of  the  lien.— Piersonal 
security  of  the  buyer,  acceptance  of,  does 
not  waive  the  lien:  Gouldin  v.  Buckelew, 
4  Cal.  107;  Walter  v.  Sedgwick.  8  Cal.  398; 
Baum  V.  Grigsby,  21  Oal.  172;  81  Am.  Dec. 
163;  Honore  y.  Bakewell,  6  B.  Mon.  07;  43 
Am.  Dec.  147;  Burgess  t.  Fairbanks,  83  Cal. 
215;  Jones  on  Mortgages,  sec.  196.  Extend- 
ing time  on  such  security  does  not  extin- 
guish the  lien:  Truebody  t.  Jacobson.  2  Cal. 
209;  Aldridge  ▼.  Dunn,  7  Blackf.  249;  41 
Am.  Dec.  224.  It  h«s  been  held  that  where 
the  vendor  brings  his  action  at  law  upon 
such  collaterals,  he  should  in  that  action, 
if  at  all,  unite  his  equitable  claim  for  a 
foreclosure  of  his  lien,  the  same  tribunal 
administering  both  law  and  equity:  Walker 
V.  Sedgwick,  8  Cal.  398. 

To  constitute  a  waiver  of  the  lien  of  a 
vendor,  he  must  evince  his  intention  to  dis- 
pense with  the  lien,  or  so  place  his  rights  in 
relation  to  the  property  as  to  render  it  in- 
equitable to  sustain  the  right  thereto.  The 
burden  is  on  the  vendee  to  establish  a  waiv- 
er of  the  lien:  Selna  v.  Selna,  125  Cal.  357; 
73  Am.  St.  Rep.  47. 

A  consideration  is  not  necessary  in  order 
to  support  a  waiver  of  the  lien:  Claiborne 
T.  Castle,  98  Cal.  30. 

Distinct  and  independent  security.— 
TThe  silent  lien  of  the  Tender  is  extinguished 
whenever  he  manifests  an  intention  to 
abandon  or  not  to  look  at  it.  And  this  in- 
tention Is  manifested  by  taking  other  and 
independent  security  upon  the  same  land, 
or  a  portion  of  it,  or  on  other  land,  although 
such  security  or  mortgage  is  void:  Hunt  v. 
Waterman,  12  Cal.  801;  Camden  v.  Vail,  23 
Cal.  633;  Griffin  v.  Blanchar,  17  Oal.  70; 
Baum  V.  Grigsby,  21  Cal.  172;  81  Am.  Dec. 
153;  Wells  v.  Harter.  56  Cal.  342;  Avery 
T.  Clark,  87  Cal.  619;  22  Am.  St.  Rep.  272; 
see  Jones  on  Mortgages,  sec.  207;  but  see 
Armstrong  v.  Ross,  20  N.  J.  Eq.  107. 

If  a  mortgage  be  given  upon  a  part  of  the 
estate  purchased,  the  inference  is  that  it 
was  not  intended  that  the  rest  of  it  should 
be  affected  by  the  lien:  Ifoown  v.  Giiman, 
4  Wheat.  265:  Phillips  v.  Saunderson,  1 
Smedes  &  M.  462;  Fish  v.  Howland,  1  Paige, 
20,  30;  Haskell  v.  Scott,  56  Ind.  504.  But 
if  the  mortgage  was  void,  this  does  not  in- 
validate the  debt  itself,  which  was  intended 
to  be  secured:  Shaver  v.  Bear  River  etc. 
Min.  Co.,  10  Cal.  306. 

And  a  verbal  agreement  by  the  vendee  to 
reconvey  the  land  to  the  vendor,  if  he  does 
not  pay  the  purchase  price,  does  not  dis- 
charge the  lien:  Gallagher  v.  Mars,  50  Cal. 
23. 

But  this  rule  of  the  lien,  being  discharged 
by  the  acceptance,  even,  of  void  security, 
does  not  prev«iil  where  the  vendor  is  misled 
by  the  fraudulent  misrepresentations  of  the 
vendee:  Cort  v.  Fougeray,  36  Barb.  195,  199; 
Fouch  V.  Wilson,  60  Ind.  64;  28  Am.  Rep. 
651. 


Other  independent  Bscoxities:  See  Jones 
on  Mortgagee,  sec.  207.  Acceptance  of  a 
guaranteed  note  will  not  discharge  the  lien: 
Burrus  v.  Roulhac,  2  Bush,  39;  Tieman  v. 
Thurman,  14  B.  Mon.  277.  But  in  general, 
the  acceptance  of  the  obligation  of  a  third 
person,  even  as  a  surety  or  indorser,  is  suffi- 
cient: See  Baum  v.  Grigsby.  21  Cal.  172, 
175;  81  Am.  Dec.  153;  Macreth  v.  Sym- 
mons,  1  Lead.  Cas.  Eq.,  4th  Am.  ed.,  485. 
For  a  case  where  a  vendor  of  an  equity  lost 
her  lien  by  an  agreement  for  continued  pos- 
sesHion,  see  Austin  v.  Pulschen,  112  Cal.  r)28. 

Prima  facie  evidence  of  waiver.— The 
acceptance  of  a  distinct  and  separate  se- 
curity for  the  purchase  money  is  prima  facie 
a  waiver  of  the  vendor's  lien,  but  it  is  only 
prima  facie,  and  may  be  rebutted.  In  this 
case  the  plaintiff  manifested  throughout  an 
intention  to  rely  upon  the  land  as  security, 
and  his  vendor's  lien  was  therefore  not 
waived:  Remington  v.  Higgins,  54  Cal.  20; 
Griffin  V.  Blanchar,  17  Cal.  70;  Marshall  v. 
Christmas,  39  Am.  Dec.  199.  Of  course,  an 
agreement  not  to  waive  the  lien  may  be 
made:  Baum  v.  Grigsby,  21  Am.  Dec.  172; 
81  Am.  Dec.  163;  Doughaday  v.  Paine.  6 
Minn.  443.  The  burden  of  proof  to  repel 
the  presumption  of  waiver  of  course  rests 
upon  the  vendor:  White  v.  Dougherty,  Mart. 
&  Y.  309;  17  Am.  Dec.  802;  Brevard  v.  Sum- 
mar,  2  Heisk.  97;  and  proof  that  the  vendor 
relied  upon  the  land  as  well  as  upon  such 
security  is  held  to  be  sufficient  in  rebuttal: 
Remington  v.  Higgins,  54  Cal.  620;  Willis 
y.  Gay,  48  Tex.  463;  20  Am.  Rep.  328. 

A  transfer  of  personal  security  waivea 
the  lien:  Sec.  3047,  infra. 

Transfer  by  vendee  to  bona  fide  pur- 
chaser or  encumbrancer  discharges  lien: 
Sec.  3048,  infra. 

Enforcement  of  Uen.— The  vendor's  lien 
is  to  be  viewed  in  two  aspects:  1.  As  it 
exists  under  a  contract  or  bond  to  convey 
the  property,  the  title  still  remaining  in  the 
vendor;  2.  As  it  exists  after  a  conveyance  of 
the  property,  the  title  subsisting  in  the  ven- 
dee. 

In  the  former  case  the  vendor's  lien  re- 
tained is  different  from  the  ordinary  lien 
of  a  vendor  after  conveyance  executed.  His 
position  is  somewhat  similar  to  that  of  a 
party  executing  a  conveyance  and  taking 
a  mortgage  back.  He  may  in  both  cases 
sue  at  law  for  the  balance  of  his  purchase 
money,  or  file  his  bill  in  equity  for  the  spe- 
cific performance  of  the  contract:  Sparks 
V.  Hess,  15  Cal.  186;  Goulden  v.  Buckelew, 
4  Cal.  107.  Mr.  Jones  says  it  is.  a  misuse 
of  terms  to  call  this  a  vendor's  lien,  it  is 
so  radically  different  from  the  usual  lien: 
Jones  on  Mortgages,  225;  "the  vendee  has 
merely  an  equity  of  redemption  in  the  land": 
Jones  on  Mortgages,  225.  It  is  not  waived 
or  lost,  as  an  implied  lien  is,  by  accepting 
other  security:  McCaslin  v.  State,  44  Ind. 
151;  BoTCman  v.  Ivey,  49  Ala.  TO;  Strick- 
land V.  Somerville,  55  Mo.  164;  Price  v. 
Lauve.  49  Tex.  74;  Jones  on  Mortgages,  sec 
232.  The  vendee  having  failed  to  complete 
the  purchase,  the  remedy  of  the  vendor  is 
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by  foreclosare  of  the  vendee's  rights  under 
the  bond  for  title:  Fairchild  v.  Mullan,  90 
Cal.  190. 

In  the  latter  case  the  vendor  has  parted 
with  the  legal  and  equitable  title,  and  pos- 
sesses only  a  bare  right,  not  a  specific  and 
absolute  charge  upon  the  property.  It  is  of 
no  operative  force  and  effect  until  estab- 
lished by  the  decree  of  a  court  of  equity 
Sparks  v.  Hess,  15  Cal.  186.  per  Field.  J. 
Ellison  V.  Jackson  Water  Co.,  12  Cal.  542 
Avery  v.  Clark,  87  Cal.  619;  22  Am.  St.  Rep.' 
272.  The  equitable  remedy  in  both  may  be 
enforced  in  the  first  instance  and  before  the 
vendor  has  exhausted  his  legal  remedy 
against  the  personal  estate  of  the  vendee: 
Burgess  v.  Fairbanks,  83  Cal.  215;  IT  Am. 
St.  Kep.  230.  In  some  states  the  contrary 
rule  that  the  legal  remedy  must  first  be  ex- 
hausted prevails:  Jones  on  Mortgages,  sec. 
219.  In  this  state  the  lien' is  lost  by  the 
vendor's  proceeding  against  the  vendee  in 
an  action  at  law,  and  by  the  recovery  there- 
in of  an  ordinary  money  judgment  for  the 
purchase  price:  Fitzell  v.  Leaky,  72  Cal.  477. 
See,  also,  Avery  v.  Clark,  87  Cal.  619; 
22  Am.  St.  Rep.  272;  Samuel  v.  Allen, 
98  Cal.  406  (action  by  vendor  to  recover 
purchase  money).  The  court  can  by  its 
decree,  after  determining  the  amount  of 
the  lien,  either  direct  a  sale  of  the  prop- 
erty for  its  satisfaction  and  execution  for 
any  deficiency,  or  award  an  execution  in  the 
first  place,  and  a  sale  only  in  the  event  of 
its  return  unsatisfied,  as  the  justice  of  the 
case  may  require:  Sparks  v.  Hess,  15  Cal. 
186.  The  term  within  which  payment  may 
be  made  by  the  vendee  to  extinguish  the 
lien  is  limited,  and  ends  after  a  sale  under 
a  judgment  for  the  purchase  money:  True- 
body  V.  Jacobson,  2  Cal.  260;  but  see  Code 
Civ.  Proc.  sec.  700.  See,  also,  an  exam- 
ple of  specifically  enforcing  a  contract  for 
the  sale  of  realty  and  at  the  same  time 
charging  the  land  with  the  vendor's  lien: 
Fletcher  v.  Mower,  55  Gal.  119.  And  for 
other  examples  of  enforcing  the  lien  of  the 
vendor,  see  Lake  v.  Tebbets,  56  Cal.  481. 

Extinguishment  by  lapse  of  time:  See 
ante,  sec.  2911. 

Attachment.— As  a  result  of  the  above 
distinction,  it  has  been  deduced  that  the 
vendor's  lien  in  the  former  case  is  of  sufl3- 
cient  force  and  effect  (being  in  effect  a  mort- 
gage, supra)  to  restrain  the  vendor  from 
taking  out  an  attachment  for  the  unpaid 
purchase  money,  under  the  section  of  the 
Code  of  Civil  Procedure  prohibiting  such 
action  when  the  creditor  holds  security  for 
the  debt:  Hill  v.  Grigsby,  32  Cal.  55. 

While  in  the  latter  case  the  lien  is  held 
to  be  not  of  a  suflSciently  fixed  and  deter- 
mined character    to  restrain    the    creditor 


from  resorting  to  the  summary  process  of 
attachment:  Porter  v.  Brooks,  36  Cal.  198, 
where  the  court  say,  page  2i02:  "If  it  be 
conceded  that  the  plaintiff  had  a  vendor^s 
lien  of  a  fixed  and  determinate  character, 
the  case  would  faU  strictly  within  Hill  v. 

Grigsby,  32  Cal.  55 If  the  plaintiff 

retained  a  vendor's  lien  under  the  circum- 
stances, it  was  only  an  equitable  right  to 
resort  to  the  land  for  payment,  which  right 
was  liable  to  be  defeated  by  an  alienation 
or  encumbrance  made  by  the  vendee  to  a 
bona  fide  purchaser."  This  is  not  such  a 
lien  as  secures  a  debt  in  the  sense  of  the 
statute.  It  is  to  be  remarked  that  the  ven- 
dee in  this  case  had  conveyed  the  property 
to  a  third  person  before  action  commenced, 
and  that  the  court  decided  in  effect  that 
under  these  circumstances  the  vendor  was 
not  bound  to  test  the  bona  fides  of  the  sale 
to  see  whether  his  lien  still  existed  or  not. 
But  in  a  concurring  opinion  Sawyer,  C.  J^ 
clearly  distinguishes  the  case  of  Hill  v. 
Grigsby,  32  Cal.  55.  b'anderson,  J.,  and 
Rhodes,  J.,  dissent. 

Assignment.— It  is  generally  accepted 
that  this  lien  is  not  assignable,  but  is  per- 
sonal to  the  vendor:  Jones  on  Mortgages^ 
sec.  212;  Lewis  v.  GoviUaud,  21  Gal.  178; 
Williams  v.  Young,  21  Cal.  227;  Rose  v. 
Heintzen,  86  Cal.  313;  Baum  v.  Grigsby,  21 
Cal.  172;  81  Am.  Dec  153;  Avery  v.  Qark, 
87  Cal.  619;  22  Am.  St  Biep.  272.  But 
where  the  contract  of  sale  is  unexecuted,, 
the  vendor  "can  assign  his  contract  with  the 
conveyance  of  the  title;  and  in  such  case 
his  assignee  will  acquire  the  same  rights 
and  be  subject  to  the  same  liabilities  as 
himself'*:  Baum  v.  Grigsby,  21  Cal.  172-177, 
per  Field,  C.  J.;  Avery  v.  Clark,  87  OaL  619; 
22  Am.  St.  Rep.  272. 

Miscellaneous  questions. —  Where  a 
homestead  has  been  declared  upon  the  prop- 
erty subsequent  to  the  attaching  of  the  ven- 
dor's lien,  the  property  will  be  held  in  sub- 
ordination to  the  vendor's  lien.  But  a  sale 
under  esecution  on  the  judgment  at  law  for 
the  purchase  money  will  not  under  such  cir- 
cumstances pass  the  title,  for  such  sale 
passes,  if  at  all,  only  the  legal  interest  of 
the  homestead  declarants,  and  this  interest 
is  not  leviable.  Such  sale  does  not  pass  the 
equity  of  the  vendor  to  have  the  land  sold, 
because  such  sale  is  not  an  enforcement  of 
the  lien.  In  this  case  the  title  would  pass 
only  by  regular  chancery  proceedings  to  en- 
force the  lien:  Williams  v.  Young.  17  CaL 
403;  see  Allen  v.  Phelps,  4  Oal.  256.  Where 
land  is  sold  under  a  decree  enforcing  a  ven- 
dor's lien,  the  title  passes  against  minors 
who  are  represented  in  the  suit  by  their 
guardian  ad  litem,  and  tbey  cannot  after 
majority  maintain  ejectment  for  the  land: 
Meroux  v.  Weber,  53  Cal.  130. 


3047.  When  transfer  of  contract  waives  lien. 

Sec.  3047.  Where  a  buyer  of  real  property  gives  to  the  seller  a  written  con- 
tract for  payment  of  all  or  part  of  the  price,  an  absolute  transfer  of  such  con- 
tract by  the  seller  waives  his  lien  to  the  extenft  of  the  sum  payable  under  the 
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contract,  but  a  transfer  of  sucli  oontract  in  trust  to  pay  deW:fl,  and  return  the 
surplus,  is  not  a  waiver  of  the  lien. 

Transfer  of  contract.— It  has  been  seen 
that  this  lien  is  not  assignable:  Sec,  3046, 
note  "Assignment,"  supra;  Baum  v.  Grigsby, 
21  Cal.  172;  81  Am.  Dec.  153;  and  is  ex- 
tinguished by  the  transfer  of  indebtedness: 
Robs  v.  Heintzen,  36  Cal.  313;  except  where 
the  vendor  retains  the  title:  Baum  v.  Grigs- 
by, 21  Cal.  172;  81  Am.  Dec.  153. 

But  where,  in  a  deed  conveying  land,  there 
was  a  reservation  in  express  terms  to  the 
grantor  of  a  lien  to  secure  the  payment  of 
two  promissory  notes  for  a  part  of  the  price, 
such  lien  is  more  than  a  vendor's  lien;  it 
is,  in  fact,  an  equitable  mortgage  upon  the 
land  which  passes  with  the  assignment  of 
the  promissory  notes:  Dingley  v.  Bank  of 
Ventura,  57  Cal.  467.  And  where  after  the 
commencement  of  an  action  to  foreclose  the 
lien  the  vendor  assigns  his  interest  in  the 
judgment,  this  does  not  extinguish  the  lien 
as  it  does  not  amount  to  an  assignment  of 
the  cause  of  action:  Wooley  v.  Wickerd,  97 
Cal.  70. 

It  has  been  held  that  if  the  note  came 
back  to  the  vendor  his  lien  would  revive: 
Gotten  V.  McGehee,  54  Miss.  510;  Rogers  v. 
James,  33  Ark.  77;  see  Scott  v.  Mann,  30 
Tex.  157,  and  infra. 


Transfer  in  trust  to  pay  debts.— "The 
reason  is  said  to  be  that  when  the  assign- 
ment is  made  for  the  benefit  of  a  third  per- 
son, or  he  is  merely  a  purchaser  of  the 
note,  there  is  no  peculiar  equity  in  his  favor; 
but  when  the  transfer  is  for  the  security  or 
payment  of  the  vendor's  own  debt  the  equity 
continues;  the  assignee,  in  such  case,  hold- 
ing the  lien  as  well  for  the  benefit  of  the 
assignor  as  for  himself,  is  subrogated  to 
all  his  equities":  Jones  on  Mortgages,  sec. 
216;  Carlton  v.  Buckner,  28  Ark.  66;  Craw- 
ley V.  Riggs^  24  Ark.  563;  Plowman  v.  Rid- 
dle, 14  Ala.  169;  48  Am.  Dec.  92;  as  an  as- 
signment for  the  benefit  of  creditors:  Hal- 
leck  V.  Smith,  3  Barb.  267.  272. 

Another  exception  is  sometimes  al- 
lowed.— If  the  vendor  indorse  the  note,  and 
is  afterward  obliged  to  take  it  up  at  ma- 
turity upon  the  failure  of  the  vendee  to 
pay,  the  lien  is  held  to  revive  and  take  ef- 
fect as  if  no  assignment  had  been  made: 
Bancroft  v.  Cosby,  74  Cal.  583;  Kelly  v. 
Paine,  18  Ala.  371;  Turner  v.  Horner,  29 
Ark.  440;  White  v.  Williams,  1  Paige,  502; 
Linsey  v.  Bates^  42  Miss.  397;  and  see  supra. 


3048.  Extent  of  seller's  lien. 

Sec.  3048.  The  liens  defined  in  sections  thirty  hundred  and  forty-six  and 
thirty  hundred  and  fifty  are  valid  against  everyone  claiming  under  the  debtor, 
except  a  purchaser  or  encumbrancer  in  good  faith  and  for  value. 


Claiming  under  the  debtor.— The  lien 
exists  against  the  vendee  and  his  heirs:  Burt 
T.  Wilson,  26  Cal.  632;  87  Am.  Dec.  142;  or 
his  administrator:  Cahoon  v.  Robinson,  6 
Cal.  225;  against  his  privies  in  estate,  and 
against  subsequent  purchasers  who  have  no- 
tice of  it.  The  fact  of  notorious  and  ex- 
clusive possession  by  a  stranger,  the  person 
holding  the  vendor's  lien,  is  sufficient  proof 
of  notice,  in  the  absence  of  rebutting  testi- 
mony: Pell  V.  McElroy,  36  Cal.  208;  and 
see  infra,  herein. 

The  lien  also  exists  against  those  who  take 
a  conveyance  of  V^e  estate  without  advanc- 
ing any  new  consideration,  so  that  they  are 
not  purchasers  for  value:  Burlingame  v. 
Robbins,  21  Barb.  327;  Halleck  v.  Smith.  3 
Barb.  267;  High  v.  Batte,  10  Yerg.  186,  335; 
Perkins  v.  Swank,  43  Miss.  349;  Chance  v. 
McWhorter,  26  Ga.  316;  Mounce  v.  Byers, 
16  Ga.  469;  Gault  v.  Tirmbo,  17  B.  Mon. 
682;  and  against  voluntary  assignees  in  in- 
solvency who  are  also  not  deemed  bona  fide 
purchasers:  Warren  v.  Fenn,  28  Barb.  333; 
Shirley  v.  Congress  etc.  Refinery,  2  Edw. 
505;  but  see  Bayley  v.  Greenleaf,  7  Wheat. 
46;  Jones  on  Mortgages,  sec.  193.  Also 
against  a  voluntary  donee:  Upshaw  v.  Har- 
grove, 6  Smedes  &  M.  286,  292;  Doyle  v. 
Orr,  51  Miss.  229;  M<arsh  v.  Turner,  4  Mo. 
253;  Taylor  v.  Alloway,  3  Litt.  216. 

Ab  against  heirs,  the  lien  will  attach 
upon  improvements  made  on  the  land  by 
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the  vendee  in  his  lifetime:  Warner  v.  Van 
Alstyne,  3  Paige,  513,  514;  Phyfe  v.  Wardell, 

5  Pafge,  266;  28  Am.  Dec.  430;  Cook  v. 
Craft,  41  How.  Pr.  279.  Upon  a  sale  of 
the  land  for  debts,  afer  the  vendee's  deaths 
the  purchase  money  is  first  to  be  paid  out 
of  the  proceeds:  White  v.  Casanave,  1  Har. 

6  J.  106. 

Notice  may  be  actual,  as  where  the  pur- 
chaser is  informed  by  the  parties:  Hars- 
barger  v.  ForenCian,  81  111.  3€4;  or  construc- 
tive from  possession:  Pell  v.  McElroy,  36 
Cal.  268;  see  Austin  v.  Pulschen,  112  Cal. 
628;  from  the  pendency  of  a  suit  of  which 
the  purchaser  is  cognizant  to  enforce  the 
lien:  Gregory  v.  Haynee,  13  Cal.  591;  Tharpe 
V.  Dunlap,  4  Heisk.  674;  or  from  recitals 
in  the  deed  under  which  the  vendee  claims, 
showing  that  the  purchase  money  has  not 
been  paid,  although  the  deed  be  not  record- 
ed, for  he  can  only  make  title  by  a  deed 
which  leads  him  to  this  fact,  and  he  must 
therefore  be  presumed  to  be  cognizant  of 
it:  Cordova  v.  Hood,  17  Wall.  1:  Masich  v. 
Shearer,  49  Ala.  226;  Tiernan  v.  Thurman, 
14  B.  Mon.  224:  Doughaday  v.  Paine.  6 
Minn.  443;  Willis  v.  Gay,  48  Tex.  463. 
Knowledge  of  the  lien  by  the  buyer's  agent 
would  be  sufiacient:  May  v.  Borel,  12  CaL 
91;  and  see  sec.  19,  ante. 

This  defense  of  no  notice  is  not  available 
to  the  purchaser  if  the  purchase  money  has 
not  been  actually   paid  before  notice  was 
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received:  Campbell  t.  Roach,  45  Ala.  COT; 
,  Bee  Weaver  v.  Harden,  48  N.  Y.  286;  Dresser 
V.  Missouri  etc.  Ry.  Cons.  Co.,  93  U.  S.  92; 
Honore  v.  Bakewell,  43  Am.  Dec.  147;  see 
note  to  sec.  2950,  ante. 

Bona  flde  purchaser  or  encumbrancer 
for  value  without  notice— Mortgas^ees.— 
In  case  of  a  mortgage  made  upon  the  prop- 
erty by  the  vendee  to  a  bona  fide  mortga- 
gee, the  lien  of  the  vendor  will  still  attach 
to  the  equity  of  redemption  of  the  vendee, 
and  upon  a  foreclosure  of  the  mortgage  the 
lien  may  be  enforced  upon  the  surplus: 
Brown  v.  Porter,  2  Brown  N.  P.  12;  see  Arn- 
old V.  Patrick,  0  Paige,  310;  Tinsley  y. 
Tinsley,  52  Iowa,  14.  When  the  considera- 
tion of  the  mortgage  is  a  pre-existing  debt, 
it  will  not  prevail  against  the  debt.  The 
amount  of  the  debt  was  not  advanced  upon 
the  faith  of  the  property  mortgaged,  there- 
fore the  mortgagee  is  not  a  bona  fide  pur- 
chaser, etc.:  Chance  v.  McWhorton,  26  Ga. 
315,  320:  see  Pepper  v.  George,  51  Ala.  190. 
Judgment  and  attaching  creditors.— 
Judgments  as  well  as  mortgages  may  be 
taken  to  secure  future  advances:  Robinson 
V.  Williams,  22  N.  Y.  380,  383;  Freeman  on 
Judgments,  sec.  397;  and  when  such  judg- 
ment creditor  advances  his  money  on  the 
faith  of  an  unencumbered  title,  he  is  re- 
garded as  a  quasi  purchaser  for  a  valuable 
consideration,   and    having    no    notice,   his 


judgment  is  sustained  againet  the  lien  of 
the  vendor:  Hulett  v.  Whipple,  58  Barb. 
224. 

As  to  the  eiFect  of  this  lien  upon  the  ven- 
dee's creditors  the  cases  are  in  conflict; 
some  holding  that  having  become  a  creditor 
and  attached  the  land  without  notice  of  the 
lien,  he  Is  not  affected  by  it:  Allen  v.  Loring. 
34  Iowa,  499;  Webb  v.  Robinson,  14  Ga. 
216:  Adams  v.  Buchanan,  49  Mo.  64;  Roberst 
V.  Rose,  2  Humph.  145,  147;  Johnson  v. 
Cawthom,  1  Dev.  A  B.  £q.  32.  35;  27  Am. 
Dec.  250.  Other  cases  hold  that  a  judgment 
creditor  takes  only  what  belongs  to  his 
debtor,  and  takes  subject  to  all  equities 
which  exist  In  favor  of  the  vendor:  Walton 
V.  Hargroves,  42  Miss.  18;  Lewis  v.  Caper- 
ton,  8  Gratt.  148;  see  0*Rourke  v.  O'Conner. 
39  Cal.  442,  where  it  is  held  that  a  judg- 
ment creditor  occupies  no  better  position 
than  a  purchaser  with  notice,  and  therefore 
when  he  levies  upon  property  apparently 
belonging  to  his  debtor,  but  in  fact  held  by 
the  debtor  under  an  absolute  deed  inteod;?d 
as  a  mortgage,  he  may  be  enjoined  from 
selling  the  property. 

The  former  rule  appears  to  the  American 
editors  in  Mackreth  v.  Symmons,  1  White 
&  Tudor's  Lead.  Cas.  £q.,  4th  ed.,  pt.  1. 
497-502,  the  more  logical  and  consistent. 
See,  also,  the  reasoning  of  Marshall,  C.  J., 
in  Bayley  v.  Greenleaf,  1  Wheat.  4Gl 


3049.  Lien  of  seller  of  personal  property. 

Sec.  3049.  One  who  sells  personal  property  has  a  special  lien  thereon,  depend- 
ent on  possession,  for  its  price,  if  it  is  in  his  possession  when  the  price  Becomes 
payable,  and  may  enforce  his  lien  in  like  manner  as  if  the  property  was  pledged 
to  him  for  the  price. 


Bemedy  of  the  vendor  of  personalty.'- 
In  Dunstan  v.  McAndrew,  44  N.  Y.  72,  the 
rule  is  thus  stated:  **The  vendor  of  personal 
property,  in  a  suit  against  the  vendee  for 
not  taking  and  paying  for  the  property,  has 
the  choice,  ordinarily,  of  one  of  three  reme- 
dies: 1.  He  may  store  or  retain  the  property 
for  the  vendee,  and  sue  him  for  the  entire 
price;  2.  He  may  sell  the  property,  acting 
as  the  agent  for  this  purpose,  of  the  vendee, 
and  recover  the  difference  between  the  con- 
tract price,  and  the  price  of  resale;  or  3. 
He  may  keep  the  property  as  his  own,  and 
recover  the  difference  between  the  market 
price  at  the  time  and  place  of  delivery  and 
the  contract  price."  These  principles  have 
been  followed  in  Shawhan  v.  Van  Nest,  25 
Ohio  St.  490;  18  Am.  Rep.  313;  Holland  v. 
Rea,  48  Mich.  218;  Beld  v.  Offutt,  10  Bush, 
682;  Mason  v.  Decker,  72  N.  Y.  605,  599; 
28  Am.  Rep.  190;  Bagley  v.  Findlay,  82  111. 
524;  Young  v.  Mertens,  27  Md.  114,  126. 

The  right  of  resale  by  the  vendor  is  recog- 
nized in  Sands  v.  Taylor,  5  Johns.  395;  4 
Am.  Dec.  374,  leading  cases;  Haines  v. 
Tucker,  50  N.  H.  313;  Whitman  v.  Board- 
man,  118  Mass.  242,  247;  Hayden  v.  De- 
metz,  53  N.  Y.  426;  Kaufman  v.  Austin,  57 
Ga.  87. 

Mode  of  Bale.— The    law,   however,    has 
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established  no  particular  mode  of  resale. 
The  seller,  on  the  resale,  mubt  dis|>o9e  of 
the  goods'  in  good  faith,  in  the  mode  best 
calculated  to  produce  their  value:  Bagley 
y.  Findlay,  82  111.  524;  and  within  a  reason- 
able time:  Pickering  v.  Bard  well.  21  Wis. 
662;  Brownlee  v.  Bolton,  44  Mich.  218;  Smith 
V.  Pettee,  70  N.  Y.  13,  18;  Boeenbaum  t. 
Weeden,  IS  Gratt.  785,  797;  96  Am.  Dec 
737;  Saladin  v.  Mitchell,  45   Bl.  79,  85. 

Notice.— As  to  what  kind  of  notice,  if  any, 
is  required,  the  decisions  differ.'  However, 
a  fair  inference  from  the  cases  is  that  al- 
though no  notice  of  the  resale  itself  mar 
be  necessary,  yet  that  notice  of  the  intentioD 
of  the  vendor  to  resort  to  this  means  of 
recovering  the  contract  price  by  a  resale 
and  a  resort  to  the  vendee  for  the  deficiency 
should  be  given  to  the  vendee:  Holland  r. 
Rea,  48  Mich.  218,  224;  Redmond  v.  Smock. 
28  Ind.  365,  370;  Gashell  v.  Morris,  7  Watts 
&  S.  22;  Saladin  v.  Mitchell,  45  Bl.  76,  85; 
McClure  v.  Williams,  5  Sneed,  718;  Hni^es 
V.  United  States,  4  Ct.  of  CI.  64,  74;  Babcock 
t,  Bonnell,  80  N.  Y.  244. 

It  is  undoubtedly  better  to  give  notice  of 
the  time  and  place  of  the  sale,  as  it 
strengthens  the  proof  of  fairness,  bat  it 
often  happens  that  the  goods  can  be  best 
sold  at  private  sale,  when  notice  of  the  Ubib 
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and  place  of  the  sale  becomes  impracticable 
and  umiecessary:  Pollen  v.  Leryy,  30  N.  Y. 
549,  55G;  Ullman  v.  Kent,  60  111.  271; 
Lewis  V.  Greider,  51  N.  Y.  231,  236;  Mc- 
Gibbon  t.  Scblessinger,  18  Hun,  225. 

The  code  commissioners  say:  "It  has  in- 
deed been  held  that  the  property  may  be 
resold  at  priyate  sale  in  certain  caees:  Crooks 
T.  Moore,  1  Sand.  297;  but  upon  the  whole, 
the  rule  provided  for  sales  of  property  un- 
der pledge  (sec.  3005,  ante)  is  the  better 
rule,  and  is  here  adopted."  If  it  is  *'here 
adopted"  ezclusiyely,  the  question  of  notice 
is  solved.    It  is  always  necessary:  Sec.  3002. 

Delivery  of  possession  to  the  buyer  is  a 
waiver  of  the  lien:  Lupin  v.  Marie,  6  Wend. 
77;  21  Am.  Dec.  256;  Welsh  v.  Bell,  32  Pa.  St. 
12,  17;  Muskegon  Booming  Co.  v.  Underbill, 
43  Mich.  629;  Haskins  v.  Warren,  116  Mass. 
809;  Johnson  v.  Farnum,  56  Ga.  144;  Bar- 
nett  V.  Mason,  7  Ark.  253.  But  a  delivery 
of  part  of  the  goods,  such  as  would  satisfy 
the  statute  of  frauds  (sec.  1739,  subd.  2, 
ante)j  is  not  a- delivery  of  the  whole  so  as 
to  devest  the  vendor's  lien,  unless  such  is  the 
manifest  .intention:  Benjamin  on  Sales,  Ben- 
nett's ed.,  sees.  801.  805;  Parks  v.  Hall,  2 
Pick.  206,  212,  313;  Haskell  v.  Rice,  11 
Gray,  240;  Buckley  v.  Fumiss,  17  Wend. 
504.  A  carrier  may  deliver  a  part  of  the 
goods  and  yet  retain  his  lien  for  the  whole 
of  his  freight  and  charges  upon  the  residue: 
Potts  V.  New  York  etc.  R.  R,,  131  Mass. 
455;  41  Am.  Rep.  247. 

Although  the  vendor's  common-law  lien 
is  lost   by  delivery  to   the   buyer,*  this  will 


not  prevent  the  parties  from  agreeing  that 
a  lien  shall  exist  after  delivery.  Such 
agreement  will  be  valid  as  between  the  par- 
ties: Gregory  v.  Morris,  96  U.  S.  619,  623; 
Husted  V.  Ingraham,  75  N.  Y.  251,  257; 
Sawjer  v.  Fisher,  32  Me.  28;  Bunn  v.  Valley 
Lumber  Co.,  51  Wis.  376.  380. 

Sale  on  credit,  or  where  a  bill  of  ex- 
change has  been  taken  for  the  price, 
waives  the  lien,  and  entitles  the  seller  to 
immediate  possession:  Leonard  v.  Davis,  1 
Black,  476,  483;  McNail  v.  Zeigler,  68  HI. 
224;  Thompson  v.  Wedge,  50  Wis.  642;  Mc- 
Craw  V.  Gilmer,  83  N.  C.  162;  Johnson  v. 
Farnum,  56  Ga.  144;  Dempsey  v.  Carson,  11 
U.  C.  C.  P.  462. 

But  the  insolvency  of  the  buyer,  while 
the  vendor  still  retains  possession  of  the 
goods,  revives  the  lien:  Arnold  v.  Delano,  4 
Cush.  33;  50  Am.  Dec.  754;  Parks  v.  Hall, 
2  Pick.  206.  211 ;  White  v.  Welsh,  88  Pa.  St. 
396,  420;  Parker  v.  Byrnes,  1  Low.  639,  540; 
In  re  Batchelder,  2  I^w.  245,  248;  Benedict 
V.  Field,  16  N.  Y.  595;  Milliken  v.  Warren, 
57  Me.  46,  50;  Clark  v.  Draper,  19  N.  H. 
419;  Southwestern  Freight  etc.  Co.  v.  Stan- 
ard,  44  Mo.  71,  84;  100  Am.  Dec.  255;  Hun- 
ter V.  Talbot,  11  Miss.  754;  see  Babcock  v. 
Bonnell,  80  N.  Y.  2M\  when  the  vendor 
must  retain  the  goods  until  the  expiration, 
of  the  credit,  and  may  then  proceed  to  en- 
forcement of  the  lien  by  sale,  see  generally 
2  Corbin's  Benjamin  on  Sales,  1020,  note  5, 
1028,  note  4;  Bennett's  Benjamin  on  Sales, 
ed.  1884,  sec.  788,  p.  901,  note;  note  to 
Lupin  V.  Marie,  21  Am.  Dec.  261. 


3050.  Purchaser's  lien  on  real  property. 

Sec.  3050.  One  who  pays  to  the  owner  any  part  of  the  price  of  real  property, 
tinder  an  agreement  for  the  sale  thereof,  has  a  special  lien  upon  the  property, 
independent  of  possession,  for  such  part  of  the  amount  paid  as  he  may  be  entitled 
to  recover  back,  in  case  of  a  failure  of  consideration. 


"Money  paid  by  a  vendee  of  land  pre- 
maturely, or  before  receiving  a  conveyance, 
is  a  charge  upon  the  estate  in  the  hands  of 
the  vendor,  or  in  the  hands  of  his  grantee 
with  notice":  Jones  on  Mortgages,  sec.  223;  2 
Story's  Equity  Jurisprudence,  sec.  1217; 
Lane  v.  Ludlow,  6  Paige,  316,  note;  Chase 
V.  Peck.  21  N.  Y.  581.  585;  Tompkins  v. 
Seely,  29  Barb.  212;  Wickman  v.  Robinson, 
14  Wis.  493;  80  Am.  Dec.  789;  Cooper  v. 
Merritt,  30  Ark.  686;  Stewart  v.  Wood.  63 
Mo.  252;  Brown  v.  East,  5  T.  B.  Mon.  405, 
407;  Shirley  v.  Shirley,  7  Blackf.  452. 

If  A  makes  a  verbal  contract  with  B  to 
■ell  him  a  tract  of  land,  and  puts  B  in  pos- 


session thereof,  judgment  creditors  of  B  do 
not  thereby,  by  virtue  of  the  lien  of  their 
judgment,  or  the  levy  of  an  execution,  ac- 
quire such  an  interest  in  the  land  as  to  en- 
title them  to  be  subrogated  to  B*8  rights, 
and  to  compel  A  to  make  a  conveyance  to 
them  upon  paying  him  the  purchase  price' 
which  B  was  to  pay:  Logan  v.  Hale,  42  Cal. 
645.  For  vendee's  lien,  see  Benson  v.  Shot- 
well,  87  Cal.  49. 

This  section  is  not  intended  to  give  the 
purchaser  a  lien  to  secure  him  for  loss  re- 
sulting from  his  own  default:  Merrill  v. 
MerrUl,  103  Cal.  287;  see  ante,  sec.  1688, 
note. 


3051.  Iden  for  services. 

Sec.  3051.    Every  person  who,  while  lawfully  in  possession  of  an  article  of 
pereonal  property,  renders  any  service  to  the  owner  thereof,  by  labor  or  skill, 
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employed  for  the  protection,  improvement,  safekeeping,  or  carriage  thereof,  has 
a  special  lien  thereon,  dependent  on  possession,  for  the  compensation,  if  any, 
which  is  due  to  him  from  the  owner  for  such  service;  and  livery  or  boarding  or 
feed  stable  proprietors,  and  persons  pasturing  horses  or  stock,  have  a  lien,  de- 
pendent on  possession,  for  their  compensation  in  caring  for,  boarding,  feeding,  or 
pasturing  such  horses  or  stock;  and  laundry  proprietors  and  persons  conducting 
a  laundry  business  have  a  general  lien,  dependent  on  possession,  upon  all  personal 
property  in  their  hands  belonging  to  a  customer,  for  the  balance  due  them  from 
such  customer  for  laundry  work.  [Became  a  law  under  constitutional  provision 
without  governor's  approval,  March  12,  1901;  Stats.  1901,  p.  270;  took  effect 
immediately.]    . 


Generally,  where  no  obligation  of  a  pnblic 
nature  to  receive  the  articles  exists,  the  lien 
is  restricted  to  those  cases  in  which  the 
bailee  has  conferred  some  additional  value 
upon  the  subject  matter  of  the  bailment, 
and  no  lien  exists  simply  from  taking  care 
of  property,  subject,  of  course,  to  the  excep- 
tion mentioned:  Mclntyre  t.  Carver,  37 
Am.  Bee.  519,  note  522;  Lewis  y.  Tyler,  23 
Cal.  364. 

Agistors.— Therefore,  one  who  merely 
provides  food  for  and  takes  care  of  an  an- 
imal, as  an  agistor  or  livery-stable  keeper, 
has  no  lien  thereupon,  in  the  absence  of  any 
special  agreement  or  statute:  Lewis  v.  Ty- 
ler, 23  Cal.  364.  April  4,  1870,  an  act  was 
passed  ;n  this  state  "to  secure  a  lien  on 
livestock  kept,  fed,  or  pastured  by  ranchmen 
and  stable-keepers,"  which  was  not  repealed 
by  the  codes:  Johnson  v.  Perry,  53  Cal.  351; 
nevertheless,  in  1878,  the  above  section  was 
amended  in  this  respect,  the  clause,  "and 
livery    and    boarding,"    etc.,  being    added. 


Whether  this  amendment  must  be  considered 
as  repealing  the  statute  of  1870,  see  sec. 
20,  ante;  and  Johnson  v.  Perry,  53  Cal.  353. 
In  order  that  the  lien  may  attach,  the 
animal  must  be  placed  with  the  agistor  by 
the  owner,  or  some  one  having  authority 
from  him:  Lowe  v.  Woods,  100  Cal.  408;  ^ 
Am.  St.  Rep.  301  (no  lien  where  animal  de- 
posited in  livery-stable  by  possessor  under 
a  conditional  sale,  by  the  terms  of  which 
the  title  remained  in  the  seller).  The 
agistor  does  not  waive  his  lien  by  failure 
upon  demand  to  state  the  amount  thereof: 
Sutton  V.  Stephen,  101  Cal.  548.  The  own- 
er's remedy  is  not  by  an  action  in  claim 
and  delivery,  but  by  redemption  under  sec- 
tion 2905,  ante,  or  by  an  action  to  redeem: 
Sutton  V.  Stephen,  101  Cal.  548. 

Warehousemen's    liens:    See    note    to 
Steinman  v.  Wilkins,  42  Am.  Dec.  257. 

Carrier's  lien:  Sees.  2144,  2191. 

Logger's  lien:  See  in  note  to  sec  3000. 


3062.  liens  on  penonal  property. 

Sec.  3052.  A  person  who  makes,  alters,  or  repairs  any  article  of  personal 
property,  at  the  request  of  the  owner  or  legal  possessor  of  the  property,  or  while 
lawfully  in  possession  thereof  renders  any  service  to  the  owner  thereof,  by  labor 
or  skill  necessarily  employed  for  the  protection,  safekeeping,  or  carriage  thereof, 
has  a  lien  upon  the  same,  dependent  upon  possession,  for  his  reasonable  charges 
for  work  done  and  materials  furnished,  and  may  retain  possession  of  the  same 
until  the  charges  are  paid.  If  not  paid  within  two  months  after  the  work  is 
done  or  services  rendered,  the  person  may  proceed  to  sell  the  property,  or  so 
much  thereof  as  may  be  necessary  to  satisfy  his  demand,  at  public  auction,  by 
giving  ten  days*  public  notice  of  the  sale  by  advertising  in  some  newspaper  pub- 
lished in  the  county  in  which  the  work  was  done;  or,  if  there  is  no  newspaper 
published  in  the  county,  then  by  posting  notices  of  the  sale  in  three  of  the  most 
public  places  in  the  county  where  the  work  was  done  or  services  rendered,  for 
ten  days  previous  to  the  sale.  The  proceeds  of  the  sale  must  be  applied  to  the 
discharge  of  the  lien  and  the  cost  of  keeping  and  selling  the  property;  the  re- 
mainder, if  any,  must  be  paid  over  to  the  owner  thereof.  [Commissioners' 
Amendment,  approved  March  16,  1901 ;  took  effect  July  1,  1901.] 
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"Stats.  1868,  p.  589,  sec.  15,  act  for  secur- 
ing liens  of  mechanics  aiid  others;  see,  also, 
Cal.  Code  Civ.  Proc,  c  I-HI,  tit.  IV.  pt. 
Ill,  of  the  enforcement  of  liens,  iacluding 
liens  of  mechanics  and  others  on  real  prop- 
■«rt7,  and  liens  for  salaries  and  wages*': 
Commissioners'  note. 

Iden  for  price  of  maniifactared  arti- 
cles.— ^For  example  of  sach  lien,  see  Doug- 

3063.  lien  of  factor. 

Sec.  3053.  A  factor  hafi  a  general  lien^  dependeiut  on  possession^  for  all  that 
is  due  to  him  as  snch^  upon  all  articles  of  eommercial  value  that  are  intrusted 
to  him  by  the  same  principal. 


lass  Y.  McFarland,  92  Cal.  650  (lien  on  rail- 
road ties  and  shakes). 

Lien  of  laborer.— Conceding  that  a  labor- 
er employed  by  the  occupant  of  land  to 
harvest  a  crop  of  grain  has  a  lien  upon  the 
harvested  grain,  dependent  upon  his  posses- 
sion thereof,  his  lien  is  subject  to  a  prior 
lien  of  a  chattel  mortgage  upon  the  growing 
crop:  Wilson  v.  Donaldson,  121  Cal.  8;  66 
Am.  St.  Rep.  17. 


Power  of  pledging:  See  sees.  2874,  2901. 

Factors'  enforcement  of  lien:  Sec.  2027. 

Lost  by  surrender  of  possession:  Sec. 
2913,  note. 

Lost  by  conversion  and  repudiation  of 
the  contract:  Lehmann  v.  Schmidt,  87  Cal. 
15. 

Lien  for  general  balance.— A  factor  who 


has  made  no  special  advances  on  goods  con- 
signed to  him  acquires  no  lien  on  them  for 
a  general  balance  due  him,  if  prior  to  the 
shipment  the  consignor  has  sold  the  goods, 
and  the  factor,  prior  to  receiving  them,  is 
notified  of  the  aale  by  a  letter  of  advice,  and 
an  indorsement  on  the  bill  of  lading:  Na- 
tional Bank  ▼.  Porter,  73  Cal.  430. 


.3054,  Banker's  lien. 

Sec.  3054.  A  banker  has  a  general  lien^  dependent  on  possession^  upon  all 
property  in  his  hands  belonging  to  a  customer^  for  the  balance  due  to  him  from 
•such  customer  in  the  course  of  the  business. 


Banker's  lien.— The  rule  of  the  text  is 
adopted  in  Commercial  Bank  of  Albany  v. 
Hughes,  17-  Wend.  94;  Marsh  v.  Oneida 
Bank,  34  Barb.  298;  In  re  WiUiams,  3  Ired. 
Eq.  346;  Ford  v.  Thornton,  3  Leigh,  695; 
McDowell  V.  Bank  of  Wilmington,  1  Harr. 
(Del.)  369. 

In  Bank  of  United  States  v.  Macalester,  9 
Pa.  St.  475,  the  general  rule  was  laid  down 
that  funds  deposited  in  a  bank  for  a  spe- 


cial purpose  known  to  the  bank  cannot  be 
withheld  from  that  purpose,  to  the  end  that 
they  may  be  set  off  by  the  bank  against  a 
debt  due  it  from  the  depositor:  Morse  on 
Banks  and  Banking,  42  et  seq.  In  Salinas 
aty  Bank  v.  Graves,  79  Cal.  192,  the  bank 
lost  its  lien  on  warehouse  receipts  pledged 
with  it  as  collateral  security  for  advances, 
on  indorsement  and  delivery  of  the  receipts 
to  the  pledgor. 


3055.  Shipmaster's  lien. 

Sec.  3055.  The  master  of  a  ship  has  a  general  lien,  independent  of  possession^ 
upon  the  ship  and  freightage,  for  advances  necessarily  made  or  liabilities  neces- 
sarily incurred  by  him  for  the  benefit  of  the  ship,  but  has  no  lien  for  his  wages. 

Master's  lien  on  freight:  See  Frothing  ham  v.  Jennings,  1  Cal.  42;  62  Am.  Dec. 
2S6. 

3056.  Seamen's  lien. 

Sec.  3056.  The  mate  and  seamen  of  a  ship  have  a  general  lien,  independent 
of  possession,  upon  the  ship  and  freightage,  for  their  wages,  which  is  superior 
to  every  other  lien. 

liiens  for  wages:  Code  Civ.  Proc,  sees. 
1204-1206.  The  old  doctrine  that  freight  is 
the  mother  of  wages,  and  that  no  wages 
can  be  recovered  if  no  freight  is  earned,  is 
abolished  by  the  United  States  Revised  Stat- 
utes, section  4525:  See  Desty  on  Shipping 
and  Admiralty,  sec.  161. 


Lien  for  advances. — "As  seamen  cannot 
have  authority  to  make  advances  for  the 
benefit  of  the  ship,  except  by  order  of  the 
master,  there  is  no  reason  for  giving  them 
a  peculiar  lien  for  such  advances.  Seamen's 
lien  superior:  See  sec.  302S,  ante,  and  note": 
Commissioners'  observations. 


.3067.  Offloers*  lien. 

Sec.  3057.    An  officer  who  levies  an  attachment  or  execution  upon  personal 
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property  acquires  a  special  lien,  dependent  on  possession^  upon  such  property, 
which  authorizes  him  to  hold  it  until  the  process  is  discharged  or  satisfied^  or  a 
judicial  sale  of  the  property  is  had. 

Attachment^  levying  writ  of:  Code  Civ.      Proc.,  eec.  682  et  seq.;  see  Freeman  on  Exe- 
Proc,  sec.  542  et  seq.  cutiona,  sees.  1^207. 

EzecutionB,  levying    writ  of:  Code    Civ. 

3068.  Judgment  lien. 

Sec.  3058.  The  lien  of  a  judgment  is  regulated  by  the  Code  of  Civil  Proce- 
dure. 

Code  Civ.  Proc,  sees.  071,  ^74. 

3059.  Mechanic's  lien. 

[Section  3059  was  repealed  by  act  approved  March  16^  1901;  Commissioners' 
Amendment;  took  effect  July  1,  1901.] 

3060.  Lien  on  ships.  . 

[Section  3060  was  repealed  by  act  approved  March  16,  1901;  Commissionerf 
Amendment;  took  eflEect  July  1,  1901.] 

3061.  lien  of  persons  working  on  threshing  machines  and  their  appliances. 

Sec.  3061.  Every  person  performing  work  or  labor  in,  with,  about,  or  upon 
any  threshing  machine  or  engine,  horse-power,  wagon,  or  other  appliance  thereof, 
while  engaged  in  threshing,  has  a  lien  thereon  to  the  extent  of  the  value  of  his 
services.  Such  lien  extends  for  ten  days  after  any  such  person  ceases  such 
work  or  labor,  provided,  within  that  time,  an  action  is  brought  to  recover  the 
amount  of  the  claim.  If  judgment  is  given  in  favor  of  the  plaintiff  in  uiy 
such  action,  and  it  is  further  found  that  he  is  entitled  to  a  Hen  under  the  pro- 
visions of  this  section,  property  subject  thereto,  or  so  much  thereof  as  may  be 
necessary,  m'ay  be  sold  to  satisfy  such  judgment;  but  if  several  judgments  have 
been  recovered  against  the  same  property  for  the  enforcement  of  such  liens,  the 
proceeds  of  the  sale  must  be  divided  pro  rata  among  the  judgment  creditors, 
[Commissioners*  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 

This  section  is  a  codification  of  the  stat-  quite-  vague  in  its  terms,  bat  proceedinsi 

ute  of  1885,  creating  a  lien  in  favor  of  per-  thereunder   were    sustained    in    Duncan   v. 

sons  working  on  threshing  machinee:  Stats.  Hawn,  104  Cal.  11,  and  Lambert  v.  Davis, 

1885,  p.   109.    The  commissioner/  say  that  116  CaL  293." 
the   "original  statute  appears  to  us  to  be 

3062.  Lien  in  favor  of  owners  of  stallions,  jacks,  and  bulls. 

Sec.  3062.  Every  owner  or  person  having  in  charge  any  stallion,  jack,  or  bull, 
used  for  propagating  purposes,  has  a  lien  for  the  agreed  price  of  its  service  upon 
any  mare  or  cow  and  upon  the  offspring  of  such  service,  unless  some  willfully 
false  representation  concerning  the  breeding  or  pedigree  of  such  stallion,  jack, 
or  bull  has  been  made  or  published  by  the  owner  or  person  in  charge  thereof,  or 
by  some  other  person,  at  the  request  or  instigation  of  such  owner  or  person  in 
charge.     [Commissioners'  Amendment,  approved  March  16,  1901;  took  effect 

July  1,  1901.] 

This  section  and  sections  30G3  and  3064      animals    used    for    propagating    purposes: 
are  a  codification  of  the  statute  of  1801,      Stats.  1891,  p.  90. 
relating  to  liens  in  favor  of  the  owners  of 
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S063«  Filing  of  claim  of  lien  given  by  preceding  section. 

Sec.  3063.  Every  claimant  of  a  lien  provided  for  in  the  preceding  section 
musty  within  ninety  days  after  the  service  on  account  of  which  the  lien  is  claimed, 
file  in  the  oflBce  of  the  county  recorder  of  the  county  where  the  mare  or  cow 
subject  thereto  id  kept,  a  verified  claim  containing  a  particular  description  of 
the  mare  or  cow,  the  date  and  place  of  service,  the  name  of  the  owner  or  reputed 
owner  of  such  mare  or  cow,  a  description  by  name,  or  otherwise,  of  the  stallion^ 
jack,  or  bull  performing  the  service,  the  name  of  the  owner  or  person  in  charge 
thereof,  and  the  amount  of  the  lien  claimed.  Such  claim,  so  filed,  is  notice  to 
subsequent  purchasers  and  encumbrancers  of  such  mare  or  cow  and  of  the  off- 
spring of  such  service  for  one  year  after  such  filing.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  fook  effect  July.l,  1901.] 

S064.  Action  to  enforce  lien. 

Sec.  3064.  An  action  to.  enforce  any  lien  created  under  section  thirty  hundred 
and  sixty-two  may  be  brought  in  any  county  wherein  any  of  the  property  subject 
thereto  m-ay  be  found,  and  the  plaintiff  is  entitled  to  the  remedies  provided  in 
sections  thirty  himdred  and  forty-four  and  thirty  hundred  and  sixty-five  upon 
complying  with  such  sections,  both  of  "which  are  hereby  made  applicable  to  the 
proceedings  in  such  action.  [Commissioners*  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

3065.  Lien  for  labor  on  logs  and  timber,  and  remedy  for  its  enforcement. 

Sec.  3065.  A  person  who  labors  at  cutting,  hauling,  rafting,  or  drawing  logs, 
bolts,  or  other  timber,  has  a  lien  thereon  for  the  amount  due  for  his  personal 
services,  which  takes  precedence  of  all  other  claims,  to  continue  for  thirty  days 
after  the  logs,  bolts,  or  other  timber  arrive  at  the  place  of  destination  for  sale  or 
manufacture,  while  such  logs,  bolts,  or  other  timber  are  in  the  county  in  which 
such  labor  was  performed.  The  lien  hereby  created  ceases  and  determines  unlesa 
the  claimant  thereof,  within  twenty  days  from  the  time  such  labor  is  completed, 
brings  suit  to  foreclose  the  same.  The  plaintiff  in  any  such  suit,  at  the  time  of 
issuing  the  summons  or  at  any  time  afterward,  may  have  the  logs,  bolts,  or  other 
timber  upon  which  such  lien  subsists  attached,  as  provided  in  this  code,  upon 
delivering  to  the  clerk  an  affidavit  by  or  on  behalf  of  the  plaintiff,  showing 
that  defendant  is  indebted  to  the  plaintiff  upon  a  demand  for  labor  performed, 
either  in  the  cutting,  hauling,  rafting,  or  drawing  such  logs,  bolts,  or  other 
timber,  and  that  the  sum  for  which  the  attachment  is  asked  is  an  actual  bona 
fide  existing  debt,  due  and  owing  from  the  defendant  to  the  plaintiff,  and  that 
the  attachment  is  not  sought,  and  the  action  is  not  brought,  to  hinder,  delay, 
or  defraud  any  creditor  or  creditors  of  the  defendant.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

Commissioners'  note.— "ThiB    section    is      78,  page  747,  amended  1880»  page  38,  and 
intended  to  codify  all  which  we  deem  neces-      1887,  page  53,  relating  to  loggers'  liena.*' 
ULTj  to  be  preserred  of  the  statute  of  1877- 
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CHAPTER  VII. 


Sec.  3076. 
Sec.  3077. 
Sec.  3078. 


STOPPAGB  IN  TRANSIT. 

* 

When  consignor  may  stop  goods.      Sec.  3079.    Stoppage,  how  effected. 
What  is  insolvency  of  consignee.      Sec.  3080.    Effect  of  stoppage. 
Transit,  when  ended. 


3076.  When  consignor  may  stop  goods. 

Sec.  3076.  A  seller  or  consignor  of  properfy,  whose  claim  for  its  price  or  pro- 
ceeds has  not  been  extinguished,  may,  upon  the  insolvency  of  the  buyer  or  con- 
signee becomflng  known  to  him  after  parting  with  the  property,  stop  it  while  oq 
its  transit  to  the  buyer  or  consignee,  and  resume  possession  thereof. 


Nature  of  the  right  of  stoppage  in 
transitu. — It  is  originally  an  equitable  doc- 
trine, introduced  into  the  English  law  mer- 
chant, and  thence  into  the  common  law 
from  the  equity  courts.  The  doctrine  rests, 
in  the  language  of  Lord  Keeper  Henley,  on 
the  "solid  reason  that  the  goods  of  one  man 
should  not  be  applied  in  payment  of  an- 
other man*s*debt8":  I^Aquila  t.  Lambert,  1 
Amb.  390.  For  this  reason,  it  is  a  right 
highly  favored  by  the  law:  Benjamin  on 
Sales,  830;  2  Kent's  Commentaries,  540; 
Houston  on  Stoppage  in  Transitu,  1-3;  Ca- 
been  v.  Campbell,  30  Pa.  St.  254;  Calahan 
V.  Babcock,  21  Ohio  St.  281;  8  Am.  Rep. 
63;  Inslee  v.  Lane,  57  N.  H.  454.  Doubt 
has  been  expressed  as  to  whether  this  privi- 
lege of  the  vendor  is  in  its  nature  a  right 
to  rescind  the  contract  of  sale,  or  a  right 
to  resume  the  "vendor*8  lien"  lost  by  part- 
ing with  the  actual  possession  of  the  goods. 
The  latter  is  the  doctrine  adopted  by  this 
code,  section  3080,  infra,  and  is  unquestion- 
ably the  better  one,  and  the  one  supported 
by  the  greater  weight  of  authorities:  Ben- 
jamin on  Sales,  sec.  867;  Story  on  Sales, 
t^ec,  320;  Rowley  v.  Bigelow,  12  Pick.  307; 
23  Am.  Dec.  607;  Newhall  v.  Vargas,  18 
Me.  93;  29  Am.  Dec.  489;  Stanton  v.  Eager, 
16  Pick.  467;  Atkins  v.  Colby,  20  N.  H.  154; 
Blum  v.  Marks.  21  La.  Ann.  268;  99  Am. 
Dec.  725;  Benedict  v.  Schaettle,  12  Ohio  St. 
515.  The  property  is  recognized  as  being 
irrevocably  in  the  purchaser  when  the  right 
is  exercised,  for  "unless  the  property  passed 
there  would  be  no  need  of  the  right  of  stop- 
ping in  transitu":  Per  Willes,  J.,  in  Bolton 
V.  Lancashire  etc.  Co.,  L.  R.  1  C.  P.  439; 
Reynolds  v.  Boston  etc.  R.  R.,  43  N.  H. 
580;  Dickman  v.  Williams,  50  Miss.  500. 
Therefore,  as  this  is  merely  an  extension  of 
the  vendor's  lien,  the  vendor  need  not  re- 
fund what  has  been  paid  as  part  of  the 
price  by  the  vendee,  before  exercising  the 
rij?ht:  Newhall  v.  Vargas,  13  Me.  93;  29 
Am.  Dec.  489;  Hays  v.  Mouille,  14  Pa.  St. 
48;  Newhall  v.  Vargas,  15  Me.  314;  33  Am, 
Dec.  617.  After  the  stoppage  has  been  ef- 
fected, the  parties  standing  in  the  same  po- 
sition as  if  the  vendor  had  not  parted  with 
the  possession,  the  vendor  is  to  procoMl  aa 


in  the  enforcement  of  an  ordinary  vendor's 
lien,  by  holding  the  property  until  the  ex- 
piration of  the  credit,  and  then  proceeding 
to  sale  on  notice:  Sec.  3049,  and  note, 
ante;  Babcock  v.  Bonnell,  80  N.  Y.  244, 
249;  see  Stanton  v.  Eager,  16  Pick.  475; 
Newhall  v.  Vargas,  15  Me.  314;  33  Am. 
Dec.  617. 

'  Stoppage  in  traziBita,  right  of:  See  29 
Am.  Dec.  384-394,  note. 

Who  may  exercise  the  right.— The 
right  of  stoppage  in  transitu  belongs  only  to 
one  occupying  the  relation  of  vendor  or 
quasi  vendor  toward  the  consignee  of  the 
goods:  Benjamin  on  Sales,  sec  830.  A  fac- 
tor or  correspondent  purchasing  goods  upon 
the  order  of  his  principal,  but  paying  for 
them  in  his  own  money,  or  buying  them  on 
his  own  credit,  and  shipping  them  to  hii 
principal  at  the  original  price,  with  his 
charges  and  commissions  added,  may  stop 
the  goods  in  transitu  where  the  principal 
becomes  insolvent:  Newhall  v.  Vargas,  13 
Me.  93;  29  Am.  Dec.  489;  Seymour  v.  New- 
ton, 105  MasB.  272.  An  agents  who  has  the 
power  to  act  for  the  consignor,  either  gen- 
erally or  for  the  purposes  of  the  consign- 
ment in  question,  may  stop  the  goods  in 
transitu  without  any  authority  specially  di- 
rected to  that  end:  Reynolds  v,  Boston  etc. 
R.  R.,  43  N.  H.  589;  BeU  v.  Moas,  5  Whart 
1S9;  Durgy  Cement  Co.  v.  O'Brien,  123  Mass. 
12;  Chandler  v.  Fulton,  10  Tex.  2:  60  Am. 
Dec.  188;  Benjamin  on  Sales,  sec.  834.  Bat 
a  ratification  of  such  act,  done  by  an  un- 
authorized agent,  cannot  be  made  after  a 
demand  by  the  assignees  in  bankruptcy  for 
a  delivery  of  the  goods:  Bird  v.  Brown,  4 
Ex.  786. 

The  insolvency  of  one  who  was  not  the 
purchaser  of  the  goods,  but  upon  whose 
promise  to  pay  they  were  furnished,  gives 
no  right  to  stop  the  goods:  Eaton  v.  Cook, 
32  Vt.  58.  Such  person  is  not  the  vendee: 
Eaton  V.  Cook.  32  Vt.  58. 

Likewise,  where  the  seller  ships  at  the 
buyer's  request  to  a  third  person,  in  the 
name  of  the  buyer  as  consignor,  the  right 
does  not  exist:  Rowley  v.  Bigelow,  12  Pick. 
307,  314;  23  Am,  Dec.  607;  Treadwell  v. 
Aydlett.  9  Heisk.   388;  see  Gwin  v.  Rich- 
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mond  etc.  R.  R.,  85  N.  C.  429;  39  Am.  Rep. 
708. 

Stoppage  in  transitu,  when  and  by  whom 
may  be  exercised:  See  19  Am.  Rep.  87-92, 
note;  GO  Am.  Rep.  51-57,  note. 

TaJdng  notes  or  bills  of  exchange  as 
security  or  actual  part  payment  does  not 
destroy  the  right:  Arnold  y.  Delano,  4  Cush. 
33;  50  Am.  Dec.  754;  Newhall  v.  Vargas, 
13  Me.  93;  29  Am.  Dec.  489;  Hays  v. 
MonUle,  14  Pa.  St.  48;  Howatt  v.  Davis,  5 
Mnnf.  34;  7  Am.  Dec.  681;  Stubbs  v.  Lund, 
7  Mass.  453;  5  Am.  Dec.  63;  Donath  v. 
Broomhead,  7  Pa.  St.  301;  even  if  the  note 
has  been  negotiated:  Newhall  v.  Vargas,  13 
Me.  93;  29  Am.  Dec.  488.  But  payment  by 
note  of  a  third  person  destroys  the  privilege: 
Eaton  V.  Cook,  32  Vt.  58;  see  Bell  v.  Moss, 
^  Whart.  189;  Benjamin  on  Sales,  sec.  835. 

Indorsement  of  bill  of  lading.— Where 
the  vendee  has  possession  of  the  bill  of  lad- 
ing, with  the  vendor's  consent,  and  indorses 
it  to  a  bona  fide  purchaser  of  the  goods  for 
value,  this  operates  as  a  transfer  of  the 
goods  BO  as  to  defeat  the  right  of  stoppage 
in  transitu:  Benjamin  on  Sales,  sec.  862; 
Lickbarrow  v.  Mason,  2  Term  Rep.  63;  S. 
€..  1  H.  Black.  257;  6  East,  21;  1  Smith's 
Lead.  Cas.,  6th  Am.  ed.,  1039,  and  note; 
•Chandler  v.  Fulton,  10  Tex.  2;  60  Am.  Dec. 
188;  Audenreid  v.  Randall,  3  Cliff.  99;  Dows 
T.  Perrin,  16  N.  Y.  325;  Rawls  v.  Dishler, 
4  Abb.  App.  Dec.  12;  Walter  v.  Ross,  2 
Wash.  283;  Becker  v.  Hallgarten,  86  N.  Y. 
167. 

That  bills  of  lading  are  negotiable,  see 
isecs.  2127,  2128,  ante. 

Transfer  by  vendee  after  notice  of 
-stoppage  to  carrier;  negotiability.— ''The 
only  direct  decision  on  this  point  seems  to 
be  Newhall  v.  Central  Pac.  R.  R.,  51  Cal. 
345;  21  Am.  Rep.  713":  Corbin's  Benjamin 
•on  Sales,  1104,  note  28.  In  this  case  the 
court  decide  that  if,  after  the  vendee's  in- 
solvency and  notice  by  the  vendor  to  the 
carrier  to  stop  the  goods,  the  vendee  in- 
dorses the  bill  of  lading  in  the  usual  course 
-of  business  to  a  third  person,  who  advances 
money  thereon,  in  good  faith,  and  without 
knowledge  of  the  insolvency  of  the  vendee, 
or  of  the  notification  to  the  carrier,  the  as- 
signee obtains  good  title,  and  the  carrier 
should  deliver  him  the  goods  as  against  the 
vendor.  "The  case  seems  doubtful,  except 
in  those  states  where  a  bill  of  lading  has 
been  made  negotiable  in  the  same  sense  as 
a  promissory  note":  Corbin's  Benjamin  on 
Sales,  ed.  1883,  1105.  For  if  the  bill 
of  lading  is  not  negotiable,  and  the  assignor 
•can  transfer  no  better  title  than  he  has  him- 
self, he  could  have  transferred  in  this  case 
no  right  of  possession  to  his  assignee  after 
that  right  had  been  taken  away  by  the  no- 
tice to  the  carrier.  Therefore  this  case  must 
be    considered   as   indirectly   declaring   the 


negotiability  of  lills  of  lading:  See  sec.  2127, 
ante,  and  note. 

Bona  fides  of  assignee.— The  assignee  or 
indorsee,  of  course,  receive  the  instru- 
ment without  fraud,  in  the  ordinary  course 
of  business,  for  value  and  without  notice  of 
the  existing  equities:  Sees.  3123,  3124,  post; 
but  see  eec.  3086,  post.  Therefore,  knowl- 
edge in  the  indorsee  of  the  vendee's  insol- 
vency is  relevant  evidence  in  attacking  the 
bona  fides  of  the  transfer:  Loeb  v.  Peters, 
63  Ala.  243;  35  Am.  Rep.  17;  Seymour  v. 
Kewton,  105  Mass.  275;  Atkins  v.  Colby, 
20  N.  H.  154;  Kitchen  v.  Spear,  30  Vt.  545; 
Covell  V.  Hitchcock,  23  Wend.  611;  but  not 
the  mere  knowledge  that  the  goods  have 
not  been  paid  for:  Cuming  v.  Brown,  9 
ICast,  506;  Benjamin  on  Sales,  sec.  866; 
Chandler  v.  Fulton,  10  Tex.  2;  60  Am.  Dec. 
188;  Dows  v.  Perrin,  16  N.  Y.  325. 

Assignees  in  insolvency  are  not  bona  fide 
purchasers:  Bell  v.  Moss,  5  Whart.  189;  see 
sec.  3048,  note,  ante,  "Claiming  Under 
Debtor."  But  an  assignment  to  another  in 
trust  to  devote  the  proceeds  of  the  goods 
to  the  paj'ment  of  the  vendor  is  good 
against  attaching  creditors.  The  vendor's 
consent,  the  act  being  for  his  benefit,  is  pre- 
sumed: Le  Cacheux  v.  Cutter,  6  Cal.  514. 

Attachment,  execution,  or  other  lien 
against  the  purchaser  does  not  defeat.— 
"This  right  of  stoppage  in  transitu  is  para- 
mount to  any  liefi  on  the  goods  claimed  by 
third  persons  against  the  purchaser.  Thus  it 
may  be  exercised  to  defeat  an  attachment 
or  execution  levied  upon  the  goods  by  a 
creditor  of  the  vendee":  Per  Crockett,  J., 
in  Blackman  v.  Pierce,  23  Cal.  508,  511; 
Hilliard  on  Sales,  289;  Nay  lor  v.  Dennie,  8 
Pick.  198;  19  Am.  Dec.  319;  Hepp  v.  Glover, 
15  La.  461;  35  Am.  Dec.  206;  Buckley  v. 
Fumiss,  15  Wend.  137;  Durgy  v.  O'Brien, 
123  Mass.  12.  Nor  does  the  carrier's  lien 
for  freight  defeat  the  vendor's  right;  but 
such  claim  must  be  first  paid:  Jackson  v. 
Nichol,  5  Bing.  508;  Potts  v.  New  York  etc. 
R.  R.,  131  Mass.  455;  41  Am.  Rep.  247; 
Rucker  v.  Donovan,  13  Kan.  251,  256;  19 
Am.  Rep.  84. 

Garnishment  of  goods  in  transit:  See 
50  Am.  St.  Rep.  465-467,  note. 

Fraud  of  purchaser.— "The  prevailing 
opinion  is  that  the  right  exists  only  in  case 
of  the  insolvency  of  the  purchaser,  and  this 
is  no  doubt  the  correct  view  of  the  matter: 
Benjamin  on  Sales,  sees.  828,  837.  It  is 
wholly  inconsistent  with  the  principles 
upon  which  the  right  is  based  to  permit  its 
exercise  in  a  case  of  fraud  or  misrepre- 
sentation in  the  sale.  This  would  be  a 
ground  for  rescinding  the  sale,  not  for  re- 
storing the  vendor  to  his  lien":  Note  to 
Hause  v.  Judson,  29  Am.  Dec.  386;  see  next 
section. 


3077.  What  is  insolvency  of  consignee. 

Sec.  3077.     A  person  is  insolvent,  within  the  meaning  of  the  last  section, 
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when  he  ceases  to  pay  his  debta  in  the  manner  usual  with  persons  of  his  busi- 
ness, or  when  he  declares  his  inability  or  unwillingness  to  do  so. 


Proof  of  insolvency.— It  is  nsnally  evi- 
denced by  stopping  payment:  Chandler  y. 
Fulton,  10  Tex.  2;  60  Am.' Dec.  188;  O'Brien 
▼.  Norris.  16  Md.  122;  77  Am.  Dec.  281; 
Inslee  y.  Lane,  57  N.  H.  454;  see  Rogers 
Y.  Thomas,  20  Conn.  53;  and  Benedict  y. 
Schaettle,  12  Ohio  8t.  515.  Certainly,  a 
technically  declared  insolvency  is  not  neces- 
sary; if  the  insolvency  exists  in  fact,  it  is 
sufficient.  Proof  of  failure  to  pay  one  just 
and  admitted  debt  would, probably  be  suffi- 
cient: Benjamin  on  Sales,  sec.  837;  Smith's 
Mercantile  Law,  ed.  1877,  550,  note.  Any 
circumstances  showing  a  general  inability 
to  settle  his  affairs  in  the  usual  course  of 
business  is  sufficient:  Hays  v.  Mouille,  14 
Pa.  St.  48;  Reynolds  y.  Boston  etc.  R.  R., 
43  N.  H.  580.  Evidence  of  the  confession 
of  judgments  by  the  vendees,  and  the  im- 
mediate levy  of  executions  thereon,  before 
receipt  of  the  goods,  was  allowed  to  prove 
insolvency:  Loeb  v.  Peters,  63  Ala.  243;  35 
Am.  Rep.  17.  Any  weU-founded  informa- 
tion of  an  embarrassment  or  failure  on  the 
vendee's  part  to  meet  the  demands  of  cred- 
itors was  held  sufficient:  More  v.  Lott,  13 
Kev.  376.    The  vendee's  own  admission  is 


sufficient  until  disproved:  Secomb  v.  Nntt, 
14  B.  Mon.  261;  see  note  to  Hause  v.  Jad* 
son,  29  Am.  Dec.  386. 

Whether  inaolveney  most  arise  after 
the  sale.— The  case  of  Rogers  y.  Thomas, 
20  Conn.  54,  stands  alone  in  holding  that 
if  the  insolvency  exists  at  the  time  of  the 
sale  the  vendor,  though  ignorant  of  that 
fact,  has  no  right  of  stoppage  in  transitu. 
With  this  exception,  the  American  cases 
unite  in  declaring  that  the  existence  of  the 
insolvency  at  the  time  of  the  sale  is  im- 
material, if  it  is  not  discovered  by  the  ven- 
dor until  afterward:  Loeb  v.  Peters,  63  Ala. 
243;  35  Am.  Rep.  17;  Reynolds  v.  Boston 
etc.  R,  R.,  43  N.  H.  580;  Benedict  v. 
Schaettle,  12  Ohio  St.  515;  Buckley  v.  Fui^ 
niss,  15  Wend.  137;  Naylor  v.  Dennie,  8 
Pick.  205;  White  v.  Mitchell,  38  Mich.  390; 
Blum  v.  Marks,  21  La.  Ann.  268;  99  Am. 
Dec.  725;  O'Brien  v.  Norris.  16  Md.  122: 
77  Am.  Dec.  284;  Rucker  v.  Donovan,  13 
Kan.  251;  19  Am.  Rep.  84,  note.  If  the 
right  be  exercised  before  the  insolvency  oc- 
curs, it  is  at  the  vendor's  peril:  The  Con- 
stantia,  6  Rob.  Adm.  321. 


3078.  Transit,  when  ended. 

Sec.  3078.  The  transit  of  properly  is  at  an  end  when  it  comes  into  the  pos- 
session of  the  consignee^  or  into  that  of  his  agents  unless  snch  agent  is  employed 
merely  to  forward  the  property  to  the  consignee. 

Delivery  on  board  vessel  or  other 
vehicle  of  vendee.— As  to  the  effect  of  a 
delivery  of  the  goods  on  board  the  vendee's 


vessel  upon  the  right  of  stoppage  in  tran- 
situ, a  grave  conflict  exists. 

1.  The  English  rule,  adopted  in  some 
American  decisions,  is,  in  general,  that  a 
delivery  on  board  a  ship  or  other  vehicle 
of  the  vendee,  the  vendor  being  aware  of 
the  vendee's  ownership,  is  a  delivery  to  the 
vendee,  to  whatever  port  the  goods  are  con- 
signed, and  there  is  no  transitus:  Benjamin 
on  Sales,  sees.  841,  842;  Hutchinson  on  Car- 
riers, sec.  419;  Bolin  v.  Huffnagle,  1  Rawle, 
9  (leading  American  case);  and  dictum  in 
Rtnrtevant  v.  Orser,  24  N.  Y.  538;  82  Am. 
Dec.  321. 

2.  Several  American  cases  adopt  the  rule 
that  where  the  goods  are  delivered  on 
board  the  vendee's  vessel,  to  be  transported 
to  him,  they  are  in  transitu  until  they  reach 
him;  whereas  if  they  are  to  be  carried  to  a 
third  person  there  is  no  transitus,  the  mas- 
ter of  the  vessel  being  considered  as  the 
vendee's  agent  to  receive  delivery:  Stubbs 
Y.  Lund,  7  Mass.  453;  5  Am.  Dec.  63;  Ilsley 
v.  Stubbs,  9  Mass.  C5;  6  Am.  Dec.  29;  Parker 
Y.  Mclver,  1  Am.  Dec.  656;  Rowley  v.  Bige- 
low,  12  Pick.  307;  23  Am.  Dec.  607;  New- 
hall  V.  Vargas,  13  Me.  93;  29  Am.  Dec.  489; 
and  see  Cross  v.  O'Donnell,  44  N.  Y.  666, 
citing  the  above  Massachusetts  and  Maine 
cases  with  apparent  approval. 
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If,  under  the  first  rule,  the  vendor  desres 
to  restrain  the  effect  of  a  delivery  of  the 
goods  on  board  the  vendee's  own  vessel,  he 
may  do  so  by  taking  bills  of  lading  so  ex- 
pressed as  to  indicate  that  the  delivery  is 
to  the  master  of  the  vessel  as  an  agent  for 
carriage,  not  an  agent  to  receive  possession 
for  the  purchaser:  Benjamin  on  Sales,  sec. 
842. 

The  same  rule  (1)  applies  in  case  of  a 
charterer,  if  the  charterer  is  owner  for  the 
voyage,  but  not  if  he  has,  in  effect,  merely 
contracted  for  the  carriage  of  the  goods: 
Benjamin  on  Sales,  sec.  843;  nor  where  the 
carrier  has  been  merely  nominated  or  hired 
by  the  vendee:  Benjamin  on  Sales,  sec.  813; 
Aguirre  v.  Parmelee,  22  Conn.  473. 

Porwarders.--<xoods  in  the  hands  of  a 
wharfinger,  warehouseman,  or  forwarder, 
although  an  agent  of  the  vendee,  at  an  in- 
termediate station,  such  possession  being 
merely  for  the  purpose  of  expediting  the 
carriage,. are  subject  to  the  right  of  stop- 
page in  transitu:  Markwal  v.  Creditors,  7 
Cal.  213;  Blackman  v.  Pierce,  23  CaL  508; 
Buckley  v.  Fumiss,  15  Wend.  137;  17  Wend. 
504;  Co  veil  v.  Hitchcock,  23  Wend.  6U; 
Mohr  v.  Boston  etc.  R.  Co.,  106  Mass.  67. 

But  the  vendee,  may  intercept  the 
goods,  take  possession  of  them,  and  thus  de- 
feat the  vendor's  right:  Story  on  Sales,  sec. 
342a;  AngeU  on  Carriers,  sees.  345^47;  or 
by  directing  their  delivery  to  another  party 
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at  snch  intermediate  point  and  they  are  bo 
deliTered:  Sterens  v.  Wheeler,  27  Barb.  658; 
or  by  giving  them  a  new  destination  at 
811  ch  intermediate  point,  either  personally: 
Wood  V.  Yeatman,  15  B.  Mon.  270;  or  by 
agent:  Cabeen  y.  Campbell,  30  Pa.  St.  254. 

Where  the  g^oods  have  arrived  at  their 
destination  they  are  still  deemed  to  be  in 
transit  so  long  as  the  carrier  retains  posses- 
sion in  the  capacity  of  carrier,  that  is,  un- 
til the  carrier  has  deliyered  them  or  con- 
sented to  hold  them  in  custody  as  the  pnr- 
chaser's  agent,  or  the  purchaser  has  per- 
formed some  act  of  ownership  respecting 
them:  Naylor  v.  Dennie,  8  Pick.  108;  19 
Am.  Dec.  319;  Seymour  v.  Newton,  105 
Mass.  272;  Inslee  ▼.  Lane,  57  N.  H.  454; 
Benjamin  on  Sales,  sec.  841;  White  v. 
Mitchell,  38  Mich.  390;  Clapp  v.  Peck,  55 
Iowa,  270;  see  note  to  House  y.  Judson,  29 
Am.  Dec.  391. 

Where  the  vendee  refuses  to  receive 
the  goods,  for  any  reason,  the  yendor's 
right  continues:  Grout  y.  Hill,  4  Gray.  361; 
Morris  y.  Shryock,  50  Miss.  590,  599;  More 
V.  Lott,  13  Nev.  376;  Sturteyant  y.  Orser, 
24  N.  Y.  538;  82  Am.  Dec.  321. 

Delivery  to  terminate  transitns.— The 
consignee  must  haye  taken  actual  or  con- 
st ructiye  possession  of  the  goods  as  owner; 
that  is^  he  must  exercise  some  act  of  own* 
ership  oyer  the  goods. 

Acts  of  ownership.— Taking  samples  and 
paying  warehouse  rent,  or  engaging  for  its 
payment:  Wright  y.  Lewes,  4  Esp.  82;  Fos- 
ter y.  Trampton,  6  Barn.  &  C.  107;  but 
taking  samples  is  an  equiyocal  act:  Jones 
y.  Jones,  8  Mees.  &  W.  431,  per  Parke,  B.; 
marking  and  measuring  goods:  Cooper  y. 
BiU,  3  Hurl.  &  C.  722;  where  the  purchaser, 
haying  receiyed  the  shipping  papers  of  goods 
which  are  at  sea,  warehouses  them  in  his 
own  name:  Parker  y.  Byrnes,  1  Low.  539. 
A  resale  by  the  yendee  with  the  yendor's 
consent,  and  a  consignment  by  the  latter  to 
the  second  purchaser:  Eaton  y.  Cook,  82  Vt. 
58;  see  Treadwell  y.  Aydlett,  9  Heisk.  388; 
causing  the  goods  to  be  repacked  and  send- 
ing part  of  them  away  while  in  the  pack- 
ers' hands:  Leeds  y.  Wright,  3  Bos.  &  P. 
320.  Sending  the  goods  back  to  the  yendor 
to  be  repacked:  Valpy  y.  Gibson,  4  Com.  B. 
837;  by  intercepting  the  goods:  See  supra. 
But  while  the  goods  remain  in  the  hands 
of  the  carrier,  such  acts  as  taking  samples, 
marking,  etc.,  will  not  operate  to  change 
the  possession  without  the  assent  of  the  car- 
rier: Whitehead  y.  Anderson,  9  Mees.  &  W. 
518.  In  any  case,  if  the  carrier  refuses  to 
deliyer  the  goods  or  postpones  the  deliyery, 
the  transit  continues:  Allen  y.  Mercier,  1 
Ashm.  108;  Reynolds  y.  Boston  etc.  R.  R., 


43  N.  H.  580;  so  where,  haying  begun  to 
unload  the  goods,  he  reloads  them  upon 
hearing  of  the  yendee's  insolyency,  and  re- 
turns them  to  his  own  premises:  Crawshay 
y.  Eades,  1  Bam.  &  C.  181;  so,  also,  in  case 
of  delay  because  of  quarantine:  Hoist  y. 
Pownal,  1  Esp.  240. 

In  the  case  of  agency,  the  question  is 
whether  the  y«ndee's  agent  is  merely  a  for- 
warder or  duly  authorized  to  receiye  an 
actual  and  effectiye  deliyery:  Angell  on 
Carriers,  sec.  340.  Wheneyer  the  goods 
reach  the  hands  of  agents  of  the  yendee 
authorized  to  receiye  them  and  to  giye  them 
a  new  destination,  or  awaiting  his  orders 
as  to  their  future  destination,  they  are 
deemed  deliyered,  and  the  transit  is  ended: 
Pattinger  y.  Hecksher,  2  Grant,  309;  Cabeen 
y.  Campbell,  30  Pa.  St.  254;  Biggs  y.  Barry, 
2  Curt.  C.  C.  269;  Hooyer  y.  Tibbits.  13 
Wis.  89;  Coyell  y.  Hitchcock,  23  Wend. 
611;  Becker  y.  Hallgarten,  86  N.  Y.  173; 
Barrett  y.  Goddard,  3  Mason,  107;  O'Neill 
y.  Garrett,  6  Iowa,  480;  and  see  cases  cited 
supra,  under  "Forwarders,"  "Goods  at  Des- 
tination." But  if  the  agent  holds  the  goods, 
not  to  change  the  destination,  but  merely 
to  receiye  orders  as  to  the  mode  of  ship- 
ment to  the  original  destination,  the  tran- 
sitns continues:  Harris  y.  Pratt,  17  N:  Y. 
249. 

Entry  of  goods  at  the  custom-house  with- 
out paying  the  duties  does  not  terminate 
the  transit;  but  it  is  otherwise  where  they 
are  placed  in  a  public  store  or  bonded  ware- 
house: Mottram  y.  Heyer,  5  Denio,  629; 
Wiley  y.  Smith,  1  Out.  App.  But  goods 
stored  in  the  custom-house  because  of  the 
loss  of  the  inyoice  are  in  transitu,  though 
the  freight  is  paid«  because  by  reason  of 
the  loss  of  the  inyoice  they  could  not  be 
entered  at  the  custom-house,  and  the  pur- 
chaser could  not,  therefore,  obtain  actual 
possession:  Donath  y.  Broomhead,  7  Pa.  St. 
801. 

Part  delivery.— A  deliyery  of  part  of  the 
goods  to  the  consignee  does  not  affect  the 
yendor's  right,  unless  such  partial  deliyery 
was  intended  to  operate  as  a  deliyery  of 
the  whole:  Benjamin  on  Sales,  857;  Buck- 
ley y.  Furniss,  17  Wend.  504;  Secomb  y. 
Nutt,  14  B.  Mon.  261;  and  the  onus  pro- 
band! is  on  the  party  desiring  to  establish 
a  constructiye  deliyery  of  the  whole.  Part 
deliyery,  intended  aa  a  deliyery  of  the  whole, 
will  haye  the  effect  intended:  Steyens  y. 
Wheeler,  27  Barb.  658. 

See,  generally,  Angell  on  Carriers,  sees. 
839^8;  note  to  Hause  y.  Judson,  29  Am. 
Dec.  387-392;  Corbin's  Benjamin  on  Sales, 
ed.  1883,  1070-1092,  notes  12-20. 


S079.  Stoppage,  how  effected. 

Sec.  3079.    Stoppage  in  transit  can  be  effected  only  by  notice  io  the  carrier 
or  depositary  of  the  property,  or  by  taking  actnal  possession  thereof. 

Stoppage  in  transitu,  how  to  be  exer-      the  right  of  stoppagre  in  transitu' he  mnst 
ci0ed.— If  the  yendor    chooses  to    exercise      act  upon  that  theory,  and  not  base  his  claim 
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upon  a  sabseqnent  asrreoment  between  him- 
self and  the  insolvent  vendee;  for  in  the 
latter  case  he  may  stand  only  on  a  level 
with  other  creditors.  At  least,  the  doctrine 
of  stoppa^  in  transitu,  as  such,  will  have 
no  application:  Lane  y.  Jackson,  5  Mass. 
162;  Ash  v.  Putnam,  1  Hill,  302;  Stur- 
tevant  v.  Orser,  24  N.  Y.  538;  82  Am. 
Dec.  321;  Grant  t.  Hill,  4  Gray,  361;  Siff- 
ken  V.  Wray,  6  East,  371.  "But  this  prob- 
ably means,"  says  the  editor  of  the  Amer- 
i'^an  Decisions  in  Hause  y.  Judson,  29  Am. 
Dec.  386,  note  page  394,  *'no  more  than 
that  there  shall  be  a  positive  aflSrmative  ex- 
ercise of  the  yendor's  ripht,  for,  as  we  have 
f^lready  seen,  the  fact  that  the  consignee 
confients  to  the  stoppage  by  refusing  to  re- 
ceive the  goods  does  not  prevent  such  stop- 
page." In  Naylor  y.  Dennie,  19  Am.  Dec. 
319,  Parker,  C.  J.,  says;  "But  we  under- 
stand this  doctrine  to  mean  no  more  than 
that  the  right  of  stopping  in  ti^ansitu  can- 
not be  exercised  under  a  title  derived  from 
the  consignee;  not  that  it  shall  be  exercised 
in  hostility  to  him." 

Taking  actual  possession  is,  of  course, 
sufficient:  Stanton  v.  Eager,  16  Pick.  467. 

Notice  to  holder  of  the  goods.— A  de- 
mand is  not  necessary,  but  notice  not  to  de- 
liver will  suffice:  Newhall  y.  Vargas,  13 
Me.  93;  29  Am.  Dec.  489;  Reynolds  y.  Bos- 
ton efc.  R.  R.,  43  N.  H.  580.  The  demand 
or  notice  must  be  made  upon  or  giyen  to 
the  middleman  or  carrier,  or  to  his  agent 
who  has  the  immediate  possession,  and  no- 
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tiro  to  the  con^icmee  is  nbi  sufficient:  Mott- 
ram  y.  Heyer,  5  Denio,  629!  Rucker  v.  Dono- 
van, 13  Kan.  251;  19  Am.  Rep.  8^.  •'Notice 
to  the  assignees  of  the  consignee  was,  how- 
eyer,  erroneously,  as  we  think,  held  suffi- 
cient in  Bell  v.  Moss,  5  Whart.  189":  Per 
ed.  Am.  Dec.  in  Hause  y.  Judson,  29  Am. 
Dec.  386.  If  the  carrier  is  clearly  informed 
that  it  is  the  desire  of  the  yendor  to  re- 
take the  goods,  the  notice  is  sufficient.  Thus 
a  letter  by  the  yendor,  delivered  to  the 
agent  of  the  carrier  in  possession  of  the 
goods,  giying  a  bill  of  particulars,  and  di- 
recting him  to  deliver  the  goods  to  no  one 
but  his  agent,  is  a  sufficient  demand  for 
the  return  of  the  goods:  Jones  y.  Earl,  37 
Cal.  630;  99  Am.  Dec.  338;  and  see  cases 
cited  supra.  In  Clementson  y.  Grand  Trunk 
Ry.  Co.,  42  U.  C.  Q.  B.  263.  a  notice  to  the 
carrier  was  held  insufficient  because  it  did 
not  clearly  identify  the  goods. 

Delivery  after  notice.^When  a  factor 
delivers  goods  after  orders  from  his  prin- 
cipal to  stop  them  in  transitu,  he  is  liable 
for  any  loss  occasioned  thereby:  Howatt  v. 
Dayis,  5  Munf.  34;  7  Am.  Dec.  681.  If  the 
goods  are  delivered  to  the  yendee  or  his  as- 
signees by  mistake,  after  notice  to  stop,  he 
or  they,  as  the  case  may  be,  are  liable  in 
trover  for  their  yalue;  Litt  v.  Cowley,  7 
Taunt.  169.  After  notice,  the  carrier  be- 
comes liable  for  conversion  if  he  declines  to 
deliver  the  goods  to  the  yendor,  or  delivers 
them  to  the  yendee:  Jones  y.  Earle,  37  Cal 
630,  632;  99  Am.  Dec.  338,  and  cases  cited. 


3080.  Effect  of  stoppage. 

Sec.  3080.     Stoppage  in  transit  does  not^  of  itself,  rescind  a  sale,  but  is  a 
means  of  enforcing  the  lien  of  the  seller. 
See  sec.  3076.  ante,  note  "Nature  of  the  Right.*' 
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ARTICLE  I. 

GENERAL   DEFINITIONS. 

Sec.  3086.  To  what  instmments  this  title  is  applicable. 

Sec.  3087.  Negotiable  instrnment,  what. 

Sec.  3088.  Must  be  for  unconditional  payment  of  money. 

Sec.  3080.  Payee. 

Sec.  3090.  Instrument  may  be  in  alternative. 

Sec.  3091.  Date,  etc. 

Sec.  3092.  May  contain  a  pledge,  etc. 

Sec.  3093.  What  it  must  not  contain. 

Sec.  3094.  Date. 

Sec.  3095.  Different  classes  of  negotiable  instruments. 

3086.  To  what  instminents  tliis  title  is  applicable. 

Sec.  3086.  The  provisions  of  this  title  apply  only  to  negotiable  instruments, 
as  defined  in  this  article. 

» 

3087.  Negotiable  instrnment,  what. 

Sec.  3087.  A  negotiable  instrument  is  a  written  promise  or  request  for  the 
payment  of  a  certain  sum  of  money  to  order  or  bearer,  in  conformity  to  the 
provisions  of  this  article. 

What  are  negotiable  instruments:  See  cenot,  4S  Cal.  325.    When  the  instrument  is 

14  Am.  Dec.  421-427«  note.  not  negotiable,  the  assignees  are  subject  to 

"The  term  'negotiable,'  in  its  enlarged  the  equities  existing  between  the  original 
signification,  is  used  to  describe  any  writ-  parties;  thus,  where  one  obtained  a  non-ne- 
ten  security  which  may  be  transferred  by  gotiable  note  upon  the  faith  of  his  owner- 
indorsement  and  delivery,  or  by  delivery  ship  in  a  judgment,  which  in  fact  he  had 
merely,  so  as  to  vest  in  the  indorsee  the  assigned,  and  transferred  the  note  to  inno- 
lei?al  title,  and  thus  to  enable  him  to  bring  cent  assignees  before  its  maturity,  neverthe- 
snit  thereon  in  his  own  name.  But  in  a  less  the  makers,  after  discovering  the  fraud, 
strictly  commercial  classification,  and  as  the  properly  refused  to  pay  the  amount  of  their 
term  is  technically  used,  it  applies  only  to  note:  Mitchell  v.  Hackett,  14  Cal.  631:  see 
those  instruments  which,  like  bills  of  ex-  Wright  v.  Levy,  12  Cal.  257.  And  where 
change,  not  only  carry  the  legal  title  with  holder  of  a  non-negotiable  note  as  collateral 
them  by  indorsement  or  delivery,  but  carry  security  sued  a  surety  on  the  same  it  was 
as  well,  when  transferred  before  maturity,  held  that  plea  of  failure  of  consideration 
the  right  of  the  transferee  to  demand  the  could  be  set  up  as  a  defense,  in  Stockton 
full  amounts  which  their  faces  call  for.  Sav.  etc.  Soc.  v.  Giddings,  96  Cal.  Si:  31 
'Assignable'  is  the  more  appropriate  term  Am.  St.  Rep.  181.  See,  also,  as  to  non-nego- 
to  describe  bonds  and  ordinary  notes,  or  tiable  notes.  Civ.  Code,  sec.  1459,  and  notes, 
notes  of  hand,  as  they  are  most  commonly  Accommodation  paper:  See  31  Am.  St. 
called;  as  'negotiable'  is  the    more    fitting  Rep.  745-757,  note. 

term   to  describe   the  peculiar   instruments  Writing. — The  necessity  that  the  instru- 

of  commerce":  Daniel  on  Negotiable  Instru-  ment  should  be  written  or  printed  in  order 

ments,  sec.  la.  to  render  it  negotiable  is  obvious.    It  may  be 

The  negotiability  of  an  instrument  can-  printed.    Thus,  many  promissory  notes  have 

not  be  founded  upon  the  mere  agreement  of  been  issued  which  closely  resembled,  in  form, 

the  parties.    It  can  only  result  as  an  im-  color,  and    size,  an    ordinary    bank    note, 

plication  of  law  from  the  form  and  effect  They  are  valid  obligations  when  not  prohib- 

of  the  security  itself.    Thus,  a  bank  and  its  ited  by  statute,  and  are  enforced  in  the  same 

depositors  cannot  by  mutual  agreement  ren-  manner  as  ordinary  promissory  notes:  James 

der  a  bank-book  negotiable:  Witte  v.  Vin-  v.  Rogers,  23  Ind.  453. 
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Civil  Code. 
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The  note  may  be  written  in  pencil:  Brown 
y.  Butchers*  etc.  Bank,  41  Am.  Dec.  755» 
and  note;  Partridge  t.  Davis,  20  Vt.  499; 
Story  on  Promissory  Notes,  sec.  11. 

Signature.— The  maker's  or  drawer's 
name  need  not  be  subscribed;  it  is  sufficient 
if  his  name  is  affixed  to  any  portion  of  the 
instrument  in  the  capacity  of  maker  or 
drawer:  Hunt  y.  Adams,  5  Mass.  359;  4 
Am.  Dec.  68;  Clason  v.  Bai}?y,  14  Johns. 
484;  Schmidt  y.  Schmaelter,  46  Mo. 
502;  Tumbull  y.  Thomas,  1  Hughes,  172. 
Thus,  *'I.  A  B,  promise  [or  request  you]  to 
pay"  is  a  good  note  or  bill,  though  not  oth- 
erwise signed:  Taylor  y.  Dobbins,  1  Strange, 
399;  Saunderson  y.  Jackson,  2  Bos.  &  P.  238. 

May  be  in  pencil:  Brown  v.  Butchers*  etc. 
Bank,  41  Am.  Dec.  755,  and  note.  Where  a 
party  indorsed  by  signing  the  figures  "1,  2, 
8,**  intending  thereby  to  bind  himself,  held 
sufficient:  Ferris  y.  Kilmer,  48  N.  Y.  303; 
Dayid  v.  Williamsburgh  etc.  Ins.  Co.,  83 
K.  Y.  209;  88  Am.  Rep.  418;  Zann  y.  Haller, 
71  Ind.  130;  36  Am.  Rep.  193;  Reed  y. 
Roark,  14  Tex.  329;  65  Am.  Dec.  127;  Daniel 
on  Negotiable  Instruments,  sec.  74. 

The  execution  of  a  promissory  note  signed 
with  an  X,  or  mark,  may  be  proyed  by  eyi- 
dence  of  admissions  of  the  alleged  signer,  in 
the  absence  of  any  attestin^^  witness:  Hil- 
born  y.  Alford,  22  Cal.  482;  Daniel  on  Ne- 
gotiable Instruments,  sec.  74;  Willoughby  y. 
Moulton,  47  N.  H.  205;  Shank  y.  Bntsch,  28 
Ind.  19;  Flowers  y.  Bitting,  45  Ala.  448. 
Initials  are  sufficient:  Merchants*  Bank  y. 
Spicer,  6  Wend.  443;  Palmer  y.  Stephens,  1 
Denio,  471.  May  be  printed:  Pennington  y. 
Baehr,  48  Cal.  565;  Story  on  Promissory 
Notes,  8th  ed.,  20,  note  1.  « 

For  a  ca^e  holding  that  the  misspelling  of 
maker's  name  in  the  signature  made  no  dif- 
ference, see  Bank  of  Lassen  Co.  y.  Sherer, 
108  Cal.  513.  Name  of  apparent  maker 
signed  without  hia  authority:  See  California 
Bank  y.  Sayre,  86  Cal.  102.  Where  amount 
of  note  was  not  written  in  the  body  of  the 
instrument  and  the  instrument  was  (appar- 
ently) ambiguous:  See  Strickland  y.  Hol- 
brook,  75  Cal.  268. 

See  note  to  sec.  3109,  post. 

Fraudulent  repreaentations,  signing  of 
negotiable  instrument  which  is  procured  by: 
See  41  Am.  Rep.  607-611,  note. 

Bequest.— The  insertion  of  the  word 
**please**  does  not  alter  the  character  of  the 
instrument:  Wheatley  y.  Strobe,  12  Cal.  92; 
73  Am.  Dec.  522. 

Promise.— The  word  "promise"  need  not 
be  used,  though  the  better  opinion  would 


seem  to  be  that  the  intention  to  promise 
should  be  apparent  from  the  language  uaed, 
not  merely  an  implication  of  law.  Thus,  a 
naked  due-bill  should  hardly  be  construed  as 
a  promissory  note,  though  some  courts  haye 
so  held:  Daniel  on  Negotiable  Instruments, 
sees.  36-38. 

Certain  sum.— But  id  certum  quod  cer- 
tum  reddi  potest,  and  if  the  amount  can  be 
ascertained  from  the  face  of  the  paper,  the 
form  of  expression  is  immaterial:  Parsons  y. 
Jackson.  99  U.  S.  440.  Therefore  a  promise 
to  pay  bearer  a  certain  sum  per  acre  for  so 
many  acres  as  a  certain  tract  contained  was 
held  to  be  a  note  as  soon  as  the  number  of 
acres  was  indorsed  upon  it;  Smith  v.  Clop- 
ton,  4  Tex.  109;  see  note  to  WooUey  y.  Sei^ 
geant,  14  Am.  Dec.  423;  Ghirwood  y.  Simp- 
son, 8  Cal.  101. 

Money:  See  next  scfctlon. 

To  order  or  bearer.— Without  these 
words,  or  their  equiyalents,  the  instrument 
is  not  negotiable:  Richards  y.  Warring,  39 
Barb.  42;  Reed  y.  Murphy.  1  Ga.  236;  Fer- 
non  y.  Farmer,  1  Harr.  (Del.)  32;  Hackney 
y.  Jones,  3  Humph.  612;  Byles  on  Bills,  85. 
Any  other  equiyalent  expressions  demon- 
strating the  intention  to  make  it  negotiable 
are  sufficient:  County  of  Wilson  y.  N.  B., 
103  U.  S.  776;  as,  e.  g.,  "assigns":  Porter  t. 
Janesyille,  3  Fed.  Rep.  619;  or  to  a  certain 
corporation  or  "the  holder,  if  transferred  by 
the  signature  of  its  president**:  County  of 
Wilson  y.  N.  B.,  103  U.  S.  77a  But  a 
note  payable  '^o  the  bearer  A"  is  not 
a  note  payable  to  bearer,  and  is  not  ne- 
gotiable: Warren  y.  Scott,  32  Iowa,  22; 
see  Daniel  on  Negotiable  Instruments 
sees.  99,  104,  105.  A  note  payable  to 
certain  specified  payees  in  certain  pro- 
portions, without  specifying  that  it  is  pay- 
able to  their  order  or  to  bearer,  is  non-ne- 
gotiable: Grayes  y.  Mono  Lake  etc.  Co.,  81 
Cal.  308. 

Fictitious  payee:  See  sees.  8102,  3103. 

Alterations  in  negotiable  instruxnenta 
and  their  effect:  See  17  Am.  Rep.  97-106 
note;  79  Am.  Dec.  754,  note. 

Praud.— A  negotiable  instrument  in  the 
hands  of  an  innocent  purchaser  cannot  be 
impeached  on  the  ground  of  fraud  by  a  party 
engaged  in  the  perpetration  of  the  fraud,  or 
by  those  claiming  under  him:  Wright  y. 
Leyy,  12  Cal.  257;  Dayis  y.  MitcheU,  84  CaL 
82. 

Fraud  in  orig^  or  procuring  of  deliv- 
ery of  negotiable  instrument:  See  11  Am. 
St.  Rep.  309-320,  note;  37  Am.  St.  Rep.  458- 
460,  note. 


3088.  Must  be  for  unconditional  payment  of  money. 

Sec.  3088.    A  negotiable  instriiinent  must  be  made  payable  in  money  only, 
and  without  any  condition  not  certain  of  fulfillment. 

Must  be  payable  in  money.— And  if  it 
be  payable  'In  cash  or  specific  articles"  in 
the  alternatiye:  Matthews  y.  Houghton,  11 
Me.  377;  or  in  merchandise:  Rhodes  v.  Lind- 
ley,  Ohio  Cond.  4G5;  Lawrence  y.  Dougherty, 
6  Yerg.  435;  or  in  work:  Smith  y.  Boehm, 
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Chit.  Jr.  234;  or  in  any  other  arttde  than 
money:  Auerbach  y.  Pritchett,  58  Ala.  451 
— it  becomes  a  special  contract,  and  loses  its 
negotiability.  And  see  Adams  y.  Seaman, 
82  Cal.  636. 
Legal  tender.— Where  the  medium  of  pay* 
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ment  is  expressed  as  "good,  current  money," 
or  "current  money,"  it  is  not  objectionable, 
as  legal-tender  money  is  intended:  Wharton 
V.  Morris,  1  Dall.  124.  But  upon  this  point, 
and  payment  in  "current  funds,"  "currency," 
••state  currency,"  and  the  like,  as  afiPecting 
the  negotiability,  there  is  great  conflict  in 
the  decisions:  See  notes  to  Daniel  on  Nego- 
tiable Instruments,  sec.  56,  notes. 

We  have  these  decisions:  that  the  kind  of 
money  to  be  paid  is  to  be  determined  by  an 
inspection  and  construction  of  the  instru- 
ment: Burnett  y.  Stearns,  33  Cal.  468;  and 
that  when  a  draft  does  not  specify  the  kind 
of  money  in  which  it  is  payable,  it  may  be 
paid  in  legal-tender  notes:  Langenberger  v. 
Kroeger,  48  Cal.  147;  17  Am.  Rep.  418. 

The  money  may  be  that  of  a  foreign 
country:  Chitty  on  Bills,  133;  Story  on  Bills, 
•ec.  43;  Black  y.  Ward,  27  Mich.  193;  15  Am. 
Rep.  162  Thompson  y.  Sloan,  23  Wend.  71; 
35  Am.  Dec.  546;  in  the  latter  case  it  was 
held  that  the  denomination  of  the  foreign 
coin  intended  should  be  set  out  in  the  instru- 
ment; but  this  was  denied  in  the  former 

Condition.— A  written  instrument,  con- 
taining a  promise  to  pay  a  sum  of  money 
upon  a  contingency,  and  not  absolutely,  is 
not  a  promissory  note:  Gabb  y.  King,  38 
Cal.  143;  and  upon  the  failure  of  the  con- 
dition cannot  be  enforced:  Frisbie  y.  Moore, 
CI  Cal.  516;  see,  also,  Jefferson  y.  Hewitt, 
103  Cal.  624;  and  where  the  words  import  an 
unconditional  promise,  the  maker  is  not  al- 
lowed to  set  up  a  condition  by  testimony 
aliunde:  And  y.  Magruder,  10  Cal.  282.  tiee 
as  to  condition  precedent,  McLaughlin  y. 
Clausen,  85  Cal.  322. 

Other  contract  in  instrument:  See,  in- 
fra, sec.  3003. 

Time  of  payment.— <]!hief  Justice  Camp- 
bell, in  Brooks  y.  Hargreayes,  21  Mich.  255, 
epeaking  of  the  necessity  of  haying  a  fixed, 
certain  time  when  a  note  shall  be  payable, 
«ays  that  "it  must  be  payable  at  a  time 
which  must  certainly  arriye  in  the  future, 
upon  the  happening  of  some  eyent,  or  the 
completion  of  some  period  not  depending  on 
the  future  yolition  of  anyone."  The  edi- 
tor of  the  American  Decisions,  in  WooUey  y. 
Sergeant,  14  Am.  Dec.  424,  says  of  this  lan- 


guage, that  it  expresses  the  opinion  enter- 
tained by  many  of  the  courts  of  this  coun- 
try, that  if  the  time  must  certainly  come, 
although  the  particular  day  is  not  mentioned 
in  the  note,  the  instrument  is  negotiable,  as 
the  fact  of  payment  is  then  certain.  lUus-. 
tratiye  of  this  proposition  are:  Capron  y. 
Capron,  44  Vt.  412;  Ubsdell  y.  Cunningham, 
22  Mo.  124;  Jordan  y.  Tate,  19  Ohio  St. 
586;  Works  y.  Hershey,  35  Iowa,  340;  Ernst 
y.  Steckman,  74  Pa.  St.  13;  15  Am.  Rep.  545; 
Walker  y.  Woolen,  54  Ind.  164;  23  Am. 
Rep.  639;  Gardner  y.  Barger,  4  Heisk.  669; 
Palmer  y.  Hummer,  10  Kan.  464;  15  Am. 
Rep.  353;  Orooker  y.  Holmes,  65  Me.  195; 
20  Am.  Rep.  687. 

Although  it  is  well  to  haye  a  rule  of  some 
sort,  neyertheless  it  is  easily  perceiyed  that 
this  is  so  general  in  its  nature  as  to  open 
the  way  for  a  great  yariety  of  decisions  de- 
pending upon  the  peculiar  facts  of  each  case: 
See  large  number  of  cases  collected  in  Dan- 
iel on  Negotiable  Instruments,  sees.  41-52; 
also  Byles  on  Bills,  7th  ed.,  sees.  95-100, 
and  notes.  A  written  instrument  acknowl- 
edging a  certain  sum  to  be  due  and  payable 
when  a  suit  in  court  is  settled  is  not  a  prom- 
issory note:  Burgess  y.  Fairbanks,  83  Cal. 
215;  17  Am.  St.  Rep.  230. 

"On  or  before."— A  promise  to  pay  "on  or 
before"  a  day  mentioned  states  time  of  pay- 
ment with  sufficient  certainty:  Mattison  y. 
Marks,  31  Mich.  421,  423;  18  Am.  Rep.  197, 
per  Cooley,  J.;  Jordan  y.  Tate,  19  Ohio  St. 
586. 

Particular  fund.- Making  an  instrument 
payable  out  of  a  particular  fund  attaches  a 
condition  which  destroys  its  negotiability, 
for  its  payment  becomes  dependent  upon  the 
sufficiency  of  the  fund:  Wadlington  y.  Oo- 
yert,  51  Miss.  631;  Ayerett  y.  Booker,  15 
Gratt.  165;  76  Am.  Dec.  208;  Richardson  y. 
Carpenter,  46  N.  Y.  661;  Warden  y.  Dodge, 
4  Denio,  159;  47  Am.  Dec.  247;  Corbett  y. 
State,  24  Ga.  287;  Harriman  y.  Sanborn,  43 
N.  H.  128;  Munger  y.  Shannon.  ^1  N.  Y. 
258;  Daniel  on  Negotiable  Instruments,  sec. 
50;  but  see  Nagle  y.  Homer,  8  Cal.  353. 

But  a  bill  payable  out  of  a  certain  fund, 
if  sufficient,  but  if  not  then  payable  abso- 
lutely, is  not  the  less  negotiable:  Bull  y. 
Sims,  23  N.  Y.  570. 


3089.  Payee. 

Sec.  3089.     The  person  to  whose  order  a  negotiable  instrument  is  made  pay- 
able must  be  ascertainable  at  the  time  the  instrument  is  made. 


Order  of  payee.— The  payee  need  not  be 
named  in  person  if  some  one  be  indicated. 
Therefore,  when  the  instrument  is  made  pay- 
able "to  A  or  bearer,"  or  "to  the  holder,"  or 
"to  order,"  it  is  intended  to  mean  whoeyer 
comes  into  lawful  possession,  and  the  holder 
xnoy  sue  upon  it.  "By  naming  persons  to 
whose  order  the  instrument  is  payable,  the 
maker  manifests  his  intention  to  limit  its 
negotiablity  by  imposing  the  condition  of  in- 
'dorsement  upon  its  first  transfer.  But  no 
such  intention  is  indicated  by  the  designa- 


tion of  a  fictitious  or  impersonal  payee,  for 
indorsement  under  such  circumstances  is 
manifestly  impossible."  Therefore,  "pay  to 
bills  payable  or  order"  was  held  equiyalent 
to  a  bill  made  payable  to  bearer:  Per  Scrug- 
ham,  J.,  in  Mechanics'  Bank  y.  Straiten,  3 
Abb.  App.  289,  271;  Poorman  y.  Mills,  35 
Cal.  118;  95  Am.  Dec  90;  Hathwick  y.  Owen, 
44  Miss.  803;  see  sees.  3102,  3103,  post;  Wil- 
letts  y.  Phoenix  Bank,  2  Duer,  121.  But 
where  the  bill  or  note  is  made  payable  to 
a  nonfictitious  payee,  it  must  furnish  suffi- 
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cient  description  by  which  he  may  be  ascer- 
tained. The  following  have  been  held  suffi- 
cient descriptions:  "Administrators  of  the  es- 
tate of  A":  Corcoran  v.  Doll.  32  Cnl.  82; 
Adams  v.  Kinp:.  16  111.  160;  01  Am.  Dec.  64; 
Moody  ▼.  Threlkeld,  13  Ga.  55;  "trnstoes  act- 
ing under  the  will  of  A":  Mogginson  v.  Har- 
per, 2  Cromp.&  M.322;  "heirs  of  A,"  though 
A  were  then  alive:  Bacon  v.  Fitch»  1  Root, 
181;  *'A  or  his  heirs":  Knight  v.  Jones,  21 
Mich.  161;  or  to  the  order  of  the  person  who 
should  thereafter  indorse  it:  United  States  v. 
White,  2  Hill,  59;  37  Am.  Diec.  374;  the  max- 
im, ''Id  certum  est  quod  certum  reddi  po- 
test," here  applying.  But  a  note  payable  to 
"the  secretary  for  the  time  being  of  a  certain 
society"  would  not  be  suHiciently  certain,  for 
the  payment  would  be  to  a  >  person  who 
should  happen  to  be  secretary  at  its  matur- 
ity: Storm  Y.  Sterling.  3  £1.  &  B.  382;  but 
if  payable  "to  the  now  secretary,"  it  would 
be  sufficient,  the  person  being  definitely  as- 
certainable: Storm  Y.  Sterling,  3  £1.  &  B. 
382;  and  Robertson  y.  Steward,  1  Man.  & 
G.  511;  Davis  v.  Garr,  6  N.  Y.  124;  55  Am. 
Dec.  387;  Rex  y.  Box,  6  Taunt.  325. 

If  no  payee  be  named  at  all,  or  definitely 
referred  to,  the  instrument  is  mere  waste 
paper;  as,  for  example,  "pay  on  the  with- 
in seven  hundred  and  fifty  dollars":  Dong- 
lass  v.  Wilkeson,  6  Wend.  637;  see  Brown  v. 
(Tilman,  13  Mass.  158;  Mathews  v.  Redwine, 
23  Miss.  233;  Mcintosh  r.  Lytle,  26  Minn. 
336;  37  Am.  Rep.  410. 


Flctitlons  payee:  See  sees.  3102,  3103. 

Payee  in  blank.— A  bill  or  note  with  the- 
payee  blank  is  to  almost  every  legal  intent 
and  purpose  payable  to  bearer.  It  passes  by 
delivery,  and  any  bona  fide  holder  for  value 
may  fill  it  up  with  his  own  name  and  sue 
upon  it.  And  although  thus  brought  into  ap- 
parent privity  with  the  maker  or  drawer, 
he  may,  by  proving  that  he  was  not  the 
party  to  whom  it  was  first  delivered,  exclude 
defenses  valid  as  against  such  first  party, 
and  enjoy  all  the  rights  of*  a  bona  fide 
holder:  Frank  v.  Lilienfeld,  33  Gratt.  378; 
Nelson  v.  Cowing,  6  Hill,  336;  Pindar  v. 
Barlow,  31  Vt.  539;  Rich  v.  Starbuck,  51 
Ind.  87;  "to  W.  L.  P.  or ^  held  nego- 
tiable: Elliott  V.  Deason.  64  Ga.  63.  In  such 
case,  where  an  agent  is  directed  to  fill  up  the 
blank  with  the  name  of  a  bank,  and  after 
discounting  it  to  pay  with  the  proceeds  an 
outstanding  note,  but  the  agent,  disobeying 
orders,  fills  in  the  name  of  the  party  holding 
such  outstanding  note,  and  delivers  him  the 
same  in  payment  of  the  other  note,  the  note 
is  without  consideration,  and  is  void  in  the 
hands  of  the  payee:  Beeman  v.  Lovett,  4ti 
Cal.  387.  Such  third  party  is  not  a  bona  fide 
purchaser. 

Ilidorsei;aent  in  blank:  See  sec  3125. 

Ne^tiable  instnunent  execnted  in 
blank:  See  2  Am.  Rep.  341,  342,  note.  Ne- 
gotiable instrument  executed  in  blank  and 
wrongfully  filled  up:  See  11  Am.  St.  Bep. 
316-318,  note. 


3090.  Instrument  may  be  in  altemative. 

Sec.  3090.  A  negotiable  instrument  may  give  to  the  payee  an  option  between 
the  payment  of  the  sum  specified  therein  and  the  performance  of  another  act; 
but  as  to  the  latter,  the  instrument  is  not  within  the  provisions  of  this  title. 


The  axmotators  of  the  proposed  New 
York  Civil  Code,  in  explanation  of  this  sec- 
tion, simply  cite  Hodges  v.  Shuler,  22  N.  Y. 
114,  and  Hosstatter  v.  Wilson.  36  Barb.  307, 
the  former  of  which  decides  that  a  promise 
to  pay  S.  or  order  one  thousand  dollars,  or 
upon  the  surrender  of  the  instrument  to  is- 
sue stock  for  the  same,  is  a  negotiable  prom- 
issory note.  The  latter  case  decides  to  the 
same  effect  where  the  note  was  payable  in 


money  or  goods  upon  demand,  the  election 
to  take  the  goods  or  not  resting  with  the 
payee.  These  cases  are  to  be  conaidered  u 
not  contradictory  to  the  principle  of  section 
3088,  supra,  for  as  far  as  the  drawer  or 
maker  is  concerned,  the  instruments  in  ques- 
tion are  payable  in  money  only.  He  has  do 
option  in  the  matter.  The  right  of  election 
rests  wholly  with  the  payee. 


3091.  Date,  etc. 

Sec.  3091.    A  negotiable  instrument  may  be  with  or  without  date,  and  with 
or  without  designation  of  the  time  or  place  of  payment. 


Date  is  not  essential  to  the  validity  of 
the  instrument,  but  if  it  is  inserted,  it  is  of 
no  consequence  upon  what  portion  of  the 
paper  it  is  written:  Shepherd  v.  Graves,  14 
How.  565.  There  being  no  date,  it  will  be 
considered  as  dated  at  the  time  it  was 
executed:  Seldenridge  v.  Connable,  32  Ind. 
375;  Cowing  v.  Altman,  71  N.  Y.  441;  and 
parol  evidence  is  admissible  to  show  from 
what  time  an  undated  instrument  was  in- 
tended to  operate:  Richardson  v.  Ellet,  10 
Tex.  190;  Loan  v.  Lozardi,  27  Mich.  424; 
Cowing  V.  Altman,  71  N.  Y.  441;  27  Am. 


Rep.  70;  or  to  show  a  mistake  in  the  date; 
Drake  v.  Rodgers,  32  Me.  524. 

Antedating:  See  sec.  3094. 

Time  of  payment.— When  no  time  is 
specified,  the  note  is  payable  immediately 
(sec.  3099)  upon  demand:  Keyes  v.  Fen- 
Btermaker.  24  Cal.  320;  Holmes  v.  West, 
17  Cal.  623;  see  sec.  3248,  post;  Daniel  on 
Negotiable  Instruments,  sec.  88. 

Place  of  payment:  See  sees.  3100,  3130, 
3131,  subd.  4;  Daniel  on  Negotiable  Instru- 
ments, sec.  90. 
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3092.  May  contain  a  pledge,  etc. 

Sec.  3092.    A  negotiable  instrument  may  contain  a  pledge  of  collateral  secu- 
rity, with  authority  to  dispose  thereof. 

Diligence,  which  holder  of  negotiable      exercise  for  its  collection:  See  34  Am.  Dec. 
infltrument    as    collateral     security     must     451,  452,  note. 

3093.  What  it  must  not  contain. 

Sec.  3093.     A  negotiable  instrumeijt  must  not  contain  any  other  contract  than 
such  as  is  specified  in  this  article. 

What  it  must  contain.— "An  obligation 
to  pay  money,  and  to  do  anything  in  addi- 
tion, is  not  negotiable:  Austin  v.  Bums,  16 
Barb.  643;  Martin  y.  Chauntry,  2  Strange, 
1271;  but  see  sec.  3090.  It  has  been  said 
that  an  instrument  cannot  be  made  negotia- 
ble by  calling  it  so  on  its  face;  but  it  may 
be  worthy  of  consideration  whether  parties 
should  not  be  allowed,  by  express  words,  to. 
bring  any  contract  within  the  rules  of  ne- 
gotiable paper*':  Obseryation  by  commission- 
ers. 

A  note  containing  a  stipulation  for  the 
payment  of  an  attorney's  fee  in  case  of  suit 
thereon,  is  a  non-negotiable  instrument, 
though  payable  to  the  order  of  the  payee: 
First  Nat.  Bank  of  San  Diego  v.  Babcock, 
94  Cal.  96;  28  Am.  St.  Rep.  W;  Oiiase  v. 
Whitmore,  68  Cal.  545;  Adams  y.  Seaman, 
82  Cal.  636;  First  Nat.  Bank  of  San  Diego 
V.  Falkenhan,  94  Cal.  141.  See,  also,  Ken- 
dall y.  Parker,  103  Cal.  319;  42  Am.  St  Rep. 
117. 


Mere  recitals. — Such  statements  do  not 
affect  the  neRotiability  of  the  instrument, 
even  if  it  contain  a  power  of  sale,  for  it 
renders  neither  the  amount,  the  time  of  pay- 
ment, the  payee,  nor  the  engagement  to  pay 
uncertain:  Towne  y.  Rice,  122  Mass.  67; 
Arnold  y.  Rock  Riyer  etc.  R.  R.,  5  Duer, 
207:  Heard  y.  Dubuquer  Co.  Bank,  8  Neb. 
10.  In  Mott  y.  Hayana  Nat.  Bank,  22  Hun, 
.354,  the  note  was  expressed  on  its  face  to 
be  "in  part  payment  for  a  portable  engine, 
which  engine  shall  be  and  remain  the  prop- 
•  erty  of  the  owner  of  this  note  until  the 
amount  hereby  secured  is  paid*';  held  nego- 
tiable: Perry  y.  Bigelow,  128  Mass.  129. 

An  agreement  contemporaneous  with 
the  execution  of  a  promissory  note,  that 
it  is  not  to  be  considered  as  evidencing  any 
indebtedness  between  the  parties,  or  en- 
forced as  a  promissory  note,  is  nudum  pac- 
tum and  yoid:  San  Jose  Say.  Bank  y.  Stone^ 
69  Cal.  183. 


3094.  Date. 

Sec.  3094.  Any  date  may  he  inserted  hy  the  maker  of  a  negotiahle  instru- 
ment, whether  past,  present,  or  future,  and  the  instrument  is  not  invalidated 
hy  his  death  or  incapacity  at  the  time  of  the  nominal  date.    ^ 

Antedating  or  post-datlng.—The  fact 
that  a  note  is  negotiated  prior  to  the  day  of 
its  date  is  not  a  suspicious  circumstance 
against  which  parties  must  guard:  Brewster 
>.  McCardel,  8  Wend.  478;  McSparran  y. 
Neeley,  91  Pa-  St.  15,  26.  Thus,  where  the 
payee,  after  indorsing  the  bill,  died  before 
the  day  of  its  date,  the  indorsee  was  enabled 
to  recoyer  against  the  drawer:  Id.  But  if 
the  instrument  is  dated  at  a  time  when  it 
would  be  yalid,  it  may  shown  that  at  the 
real  date  of  its  execution  the  party  was 
laboring  under  an  incapacity,  or  that  the 
contract  came  within  a  statutory  interdic- 
tion: Bayley  y.  Taber,  5  Mass.  28G.  When 
a  i)er8on  agrees  to  become  a  party  to  a  note, 
and  the  payee  takes  it  upon  that  assurance, 
the  signature,  though  actually  made  long 
after  the  emission  of  the  note,  will  relate 
back  to  its  date  and  take  effect  accordingly: 
Harrington  y.  Brown.  77  N.  Y.  72;  see,  also, 
Moies  y.  Bird,  11  Mass.  436;  6  Am.  Dec.  179; 
McNaught  y.  McQaughry,  42  N.  Y.  22;  1 
Am.  Rep.  487. 

Sig^i^ng  note  after  execution.—One  who 
adds  his  signature  to  a  promissory  note  as  a 


maker,  after  its  execution  and  deliyery  to 
the  payee,  with  no  agreement  for  extension 
of  credit  or  forbearance,  or  other  new 
consideration,  is  not  liable  thereon:  Lever- 
one  y.  Hildreth,  80  Cal.  139.  Bu^  where  a 
note  is  executed  and'  deliyered  as  to  one  of 
two  joint  makers,  under  a  contract  that 
the  other  maker  should  sign  the  note,  and 
the  note  is  accepted  only  upon  that  under- 
standing, and  a  credit  of  one  year  from  its 
date  is  given  on  such  promise,  and,  in  con- 
sideration of  the  procuring  of  the  other  sig- 
nature, the  subsequent  signature  is  sup- 
ported by  a  sufficient  consideration :  Winders 
y.  Sperry,  96  Cal.  194.  See,  also,  Cashman 
y.  Harrison,  90  Cal.  297. 

Generally  time  is  computed  from  the  date 
the  instrument  bears  date:  Luce  y.  Shaff,  70 
Ind.  152.  The  same  rules  apply  to  checks: 
Daniel  on  Negotiable  Instruments,  sec.  1578. 

Date  evidence  of  delivery.— Parol  eyi- 
denee  is  admissible  to  show  that  a  promis- 
sory note  was  deliyered  at  a  date  other  than 
that  which  it  bears  upon  its  face:  Paige  y. 
Carter,  64  Cal.  489. 
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3085.  Different  classes  of  neg^otiable  instniments. 

Sec.  3095.    There  are  six  classes  of  negotiable  instruments,  namely: 

1.  Bills  of  exchange; 

2.  Promissory  notes; 

3.  Bank  notes; 

4.  Checks; 

5.  Bonds; 

6.  Certificates  of  deposit. 


Classes  of  negotiable  instruments.— Be- 
sides the  above,  the  following  have  been  held 
either  partially  or  wholly  negotiable:  Coupon 
bonds,  quasi  negotiable:  Daniel  on  Negotia- 
ble Instruments,  sec.  1708;  bills  of  credit: 
Daniel  on  Negotiable  Instruments,  sec.  1716; 
bills  of  lading:  Sec.  2127,  ante;  guaranties: 
Daniel  on  Negotiable  Instruments,  sec.  1774 
et  seq.;  letters  of  credit,  how  far  negotiable: 
see  Daniel  on  Negotiable  Instruments,  sec. 
1198. 


Certificates  of  deposit:  See  42  Am.  Dec 
576-579,  note;  57  Am.  Rep.  97,  98,  note. 

Certificates  of  stock  are  not  negotiable 
instruments:  Barstow  v.  Savage  Min.  Co., 
64  Cal.  388;  49  Am.  Rep.  705;  and  see  ante, 
sec.  324,  and  note. 

Bills  of  exchange:  See  sec.  31T1  et  seq. 

Promissory  notes:  See  sec.  3244  et  seq. 

Bank  notes,  bonds,  and  certificates  of 
deposit:  See  sec.  3261. 

Checks:  See  sec.  3254  et  seq. 


ARTICLE  II. 


INTERPRETATION  OF  NEGOTIABLE    INSTRUMENTS. 

Sec.  3090.  Time  of  payment. 

Sec.  3100.  Place  of  payment  not  specified. 

Sec.  3101.  Instruments  payable  to  a  person  or  his  order^  how  construed* 

Sec.  3102.  Unindorsed  note,  when  negotiable. 

Sec.  3103.  Fictitious  payee. 

Sec.  3104.  Presumption  of  consideration. 

3089.  Time  of  payment. 

Sec.  3099.    A  negotiable  instrument  which  does  not  specify  the  time  of  pay- 
ment is  payable  immediately. 


Time  of  payment:  See  sec.  3091,  ante. 

A  patent  ambign^ty  in  a  negotiable  in- 
strument cannot  be  helped  by  averment  or 
by  evidence  aliunde:  Poorman  v.  Mills,  39 


Cal.  345;  2  Am.  Rep.  451.  When  made  pey- 
able  "on  demand"  after  date  is  an  ordinary 
demand  note  payable  at  once:  0*Neil  t. 
Magner,  81  Cal.  G31;  15  Am.  St.  Rep.  8& 


3100.  Place  of  payment  not  ipeoified. 

Sec.  3100.  A  negotiable  instrument  which  does  not  specify  a  place  of  pay- 
ment is  payable  at  the  residence  or  place  of  business  of  the  maker,  or  whereTer 
he  may  be  found.  [Amendment,  approved  March  30,  1874;  Amendments  1873- 
74,  262;  took  effect  July  1^  1874.] 

Place  of  payment.— Where  no  place  of 
paj'ment  is  expressed  in  a  bill,  the  drawee's 
place  of  residence  is  understood:  Daniel  on 
Negotiable  Instruments,  sec.  90;  Story  on 
Bills,  sec.  48;  and  sec.  3131,  subd.  4,  post 
A  note  not  payable  at  any  particular  place 


is  payable  and  should  be  presented  for  pay- 
ment at  the  residence  or  place  of  business  of 
the  maker,  or  wherever  he  may  be  foand, 
at  the  option  of  the  presenter:  Haber  t. 
Brown,  101  Cal.  445. 


3101.  Instruments  payable  to  a  person  or  his  order,  how  construed. 

Sec.  3101.  An  instrument,  otherwise  negotiable  in  form,  payable  to  a  person 
named,  but  with  the  words  added,  "or  to  his  order,*'  or  *'to  bearer,*'  or  words 
equivalent  thereto,  is  in  the  former  case  payable  to  the  written  ord^  of  such 
person,  and  in  the  latter  case  payable  to  the  bearer. 
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The  code  commisrioners  say  of  this  sec- 
tion: "This  section  is  intended  partly  to 
EToid  a  difficulty  in  the  general  definition  of 
negotiable  paper,  and  partly  to  establish  the 
right  of  the  payor  to  require  the  indorse- 
ment of  the  payee— a  right  which  is  as- 
sumed in  practice,  but  which  has  not  been 
adjudged." 

This  section  "has  not  changed  the  rule  in 


regard  to  the  transfer  of  negotiable  instru- 
ments payable  to  order  by  indorsement.  The 
assignment  of  the  note  carried  the  mortgage 
with  it":  Druke  v.  Heiken,  61  Gal.  346;  44 
Am.  Rep.  553.  This  language  was  used  in 
deciding  that  a  note  payable  to  order,  and 
not  indorsed,  could  be  passed  by  a  gift 
causa  mortis. 


3102.  ITiLiiidorBed  note,  wlien  negotiable. 

Sec.  3102.  A  negotiable  instrument,  made  payable  to  the  order  of  the  maker, 
or  of  a  fictitious  person,  if  issued  by  the  maker  for  a  valid  consideration,  with- 
out indorsement,  has  the  same  effect  against  him  and  all  other  persons  having 
notice  of  the  facts  as  if  payable  to  the  bearer. 


Maker  as  payee.— In  Main  y.  Hilton,  54 
Cal.  110,  where  the  note  was  made  paya- 
ble to  the  maker  and  a  third  person,  and 
was  indorsed  by  the  third  person,  the  court 
say:  "We  are  convinced  that  aection  3102 
of  the  Civil  Code  is  applicable  to  the  facts 
of  this  case:  the  purpose  of  the  statute  be- 
ing that  the  party  who  makes  an  instru- 
ment, negotiable  in  form,  payable  to  his  own 
order,  if  he  receives  a  valid  consideration 
therefor,  shall  be  estopped  from  asserting, 
as  against  one  who  brings  an  action  upon 
the  instrument,  that  he  has  not  indorsed 
it;  and  that  the  rule  applies  as  well  where 
the  instrument  is  payable  to  the  maker  and 
a  third  person  (in  case  it  has  been  indorsed 
by  such  third  person)  as  where  it  is  made 
payable  to  the  maker  alone." 


Notice  of  the  facts.— "Knowledge  of  the 
facts/^n  a  similar  New  York  statute  (1  Rev. 
Stats.  768),  has  been  held  to  be  "simply 
that  the  note  is  payable  to  the  order  of  the 
maker  or  of  a  fictitious  person.  If  so  paya- 
ble, the  name  of  the  payee  need  not  be  in- 
dorsed thereon  before  negotiation.  It  must 
then  be  treated,  without  such  indorsement, 
as  a  note  payable  to  bearer."  And  it  has 
also  been  considered  that  the  indorser  of 
such  a  note  would  not  be  permitted  to  deny 
knowledge  of  such  fact  to  defeat  the  note, 
as  he  must  be  taken  to  have  known  the 
contents:  Irving  N.  B.  v.  Alley,  79  K.  Y. 
630. 

Fictitious  payee:  See  next  section,  and 
note  to  sec.  3089. 

Payee  erenerally:  See  sec.  3089. 


3103.  Fictitiona  payee. 

Sec.  3103.    A  negotiable  instrument,  made  payable  to  the  order  of  a  person 
cbviouflly  fictitious,  is  payable  to  the  bearer. 

Lane  v.  Krekle,  22  Iowa,  404;  Forbes  v. 
Espy,  21  Ohio  St.  483. 
This   is   true   of   notes:     Farnsworth    v. 


Obviously  llctltiotis:  See  sec.  3069,  ante, 
note  "Order  of  Payee.*' 

Not  obviously  fictitious.— Even  where 
the  name  is  not  obviously  fictitious,  the  bet- 
ter opinion  is  "that  a  bill  with  a  fictitious 
payee  may  be  treated  by  an  innocent  holder 
as  if  it  were  made  payable  to  bearer" :  Dan- 
iel on  Negotiable  Instruments,  sec.  138; 
Rogers  v.  Ware,  2  Neb.  29;  see  Kohn  v. 
Watkins,  26  Kan.  601;  40  Am.  Bep.  336; 


Drake,  11  Ind.  108;  Plets  v.  Johnson,  3  Hill, 
115;  Stevens  v.  Strong,  2  Sand.  138.  Recov- 
ery on  the  common  counts  allowed:  Forbes 
V.  Espy,  21  Ohio  St.  483. 

Fictitious  person,  promissory  note  paya- 
ble to:  See  56  Am.  Rep.  472-4T4,  note. 


8104.  FresninptioiL  of  consideration. 

Sec.  3104.  The  signature  of  every  drawer,  acceptor,  and  indorser  of  a  nego- 
tiable instrument  is  presumed  to  have  been  made  for  a  valuable  consideration, 
before  the  maturity  of  the  instrument,  and  in  the  ordinary  course  of  business, 

V.  Trustees,  62  Ga.  271;  Johnson  v.  McMur- 
ry,  72  Mo.  282;  Blum  v.  Loggins,  53  Tex. 
136,  approving   the  aboT«    qootation    from 


Presumption  of  consideration..—  "In 
other  woi^s,  the  production  of  the  instm- 
ment,  and  proof  that  it  is  genuine,  where 
inde^  snch  proof  is  necessary,  prima  facie 
establishes  his,  the  holder's,  case;  and  he 
may  there  rest  it":  Brown  v.  Spofiford,  96 
U.  S.  478;  Vallett  v.  Parker,  6  Wend.  615; 
Davis  V.  Bartlett,  12  Ohio  St.  544;  Horton 
T.  Bayne,  52  Mo.  531;  Palmer  v.  Nassau 
Bank,  T8  HI.  380;  Jackson  v.  Love,  82  N.  C. 
405;  38  Am.  Rep.  685;  In  re  Tallahassee 
Mfg.  Co.,  64  Ala.  6G8;  Merchants'  etc.  N.  B. 
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Daniel  on  Negotiable  Instruments,  sec.  812. 
See,  also,  McCann  v.  Lewis,  9  Cal.  24t>; 
Sperry  v.  Spaulding,  45  Oal.  544;  Poorman 
V.  Mills,  35  Oal.  118;  95  Am.  Dec.  90.  In 
the  last  case  it  is  decided  that  in  order  to 
admit  a  promissory  note  in  evidence,  proof 
of  the  indorsement  is  necessary  unless 
waived  when  offered:  See  Mahe  v.  Reynolds, 
38  Cal.  560;  Youngs  v.  BeU,  4  Cal.  201; 


§§  3108,  3109  Civil  Code.  [Div.  Ill,  Part  IV, 

Grogan  v.  Ruckle,  1  Cal.  168.    Id  the  ab-  win,  5  Cal.  458.    And  that  a  biU  of  exchange 
sence  of  eyidence  to  the  contrary,  the  pre-  was   given    for    a    sufficient    coBsideration: 
sumption  is  that  a  note  was  indorsed  before  Cashman  v.  Harrison,  90  Cal.  297.   See,  al- 
ma turity  for  a  valuable  consideration:  Lun-  so,  Waldrjp  v.  Black,  74  Cal.  409. 
ing  T.  Wise,  G4  Oal.  410;  Palmer  y.  Good- 


ARTICLE  m. 

INDOBSEMENT. 

8ec.  8108.  Indorsement,  what 

See.  3109.  Agreement  to  indorse. 

Sec.  3110.  When  may  be  made  on  separate  paper. 

Sec.  3111.     Kinds  of  indorsement. 

Sec.  3112.  General  indorsement,  what. 

Sec.  3113.  Special  indorsement,  what. 

Sec.  3114.  General  indorsement,  how  made  special. 

Sec.  3115.  Destruction  of  negotiability  by  indorser. 

Sec.  3116.  Implied  warranty  of  indorser. 

Sec.  3117.  Indorser,  when  liable  to  payee. 

Sec.  3118.  Indorsement  without  recourse. 

Sec.  3119.  Same. 

Sec.  8120.     Indorsee  privy  to  contract. 

Sec.  3121.  Rights  of  accommodation  indorser.    [Repealed.] 

Sec.  3122.  Effect  of  want  of  consideration. 

* 

Sec.  3123.    Indorsee  in  due  course,  what. 
Sec.  3124.    Rights  of  indorsee  in  due  course. 
Sec.  3125.    Instrumient  left  blank. 

3108.  Indonement,  what. 

Seo.  3108.  One  who  writes  his  name  upon  a  negotiable  instrument^  other- 
wise than  as  a  maker  or  acceptor,  and  delivers  it^  with  his  name  thereon^  to 
anoither  person^  is  called *an  indorser,  and  his  act  is  called  indorsement. 

Indorsee  and  indorsement:  See  14  Am.      to  himself  with  the  consent  of  his  copartner, 
St.  Rep.  793,  794,  note.  see  Ix)w  v.  Warden,  77  C?al.  94. 

Indorser  before  delivery:  See  sec.  3117.         t.^^^\?'  ^Z^^  ^^''*.,!^  u"^^"""^  f?' 
_  -  J    J  J.    CI  X         '  P**^  ^'  ^^®  amount  due  the  holder,  as  the 

Form  of  indorsement:  See  next  section      j^^  y.^  ^ot  permit  one  cause  of  action  to 

m  note.  be  cut  up  into  several,  and  such  an  indorse- 

Agency,    relation    of   between    maker  nient  is  utterly  void  as  such:  Lindsaj  r. 

and  indorser:   See  65  Am.   St.   Rep.  690,  Price,  33  T^x.  282;  Frank   v.   Knig-ler,  36 

^1   note  Tex.  306;  Hughes  v.  KiddeU.   2  Bay,  324. 

What 'constitutes  indorsement-It  is  ^nlZ^^T^TnZ''l!!^u^^ 
V  ij  •  ou  •  on-  ina  n  1  o/u>  *v  *  ouc-half  to  A  and  one-half  to  B  is  ralid,  and 
held  m  Sham  v.  Sullivan,  100  Cal.  208,  that  y^^^  j^  A  and  B  a  joint  interest:  Flint  t, 
it  is  sufficient  to  constitute  indorsement  that  JPUnt,  6  Allen,  36;  83  Am.  Dec.  615;  see,  al- 
the  name  of  the  indorser  be  written  upon  so,  cinover  v.  Earl,  26  Iowa,  167. 
the  negotiable  instrument,  otherwise  than  Parol  evidence  to  vary  or  control  con- 
as  a  maker  or  acceptor,  and  that  it  be  de-  tract  of  indorsement:  See  9  Am.  Dec.  3$1- 
livered  with  his  name  thereon.  That  one  386,  note;  30  Am.  Bep.  116-123.  note;  7  Am. 
partner  may  indorse  a  partnership  note  with  St.  Rep.  36G.  367,  note;  15  Am.  St.  Rep:  287, 
the  partnership  name  and  assign  the  same  288,  note;  56  Am.  St.  Rep.  668,  669,  note. 

3109.  Agreement  to  indorse. 

Sec.  3109.    One  who  agrees  to  indorse  a  negotiable  instrument  is  bound  to 

write  his  signature  upon  the  back  of  the  instrument^  if  there  is  sufficient  space 

thereon  for  that  purpose. 

"This  provision  is  new.—Though  an  in-  it  is  nnnsnal  and  would  exdte  suspicion.  A 
^orsement  upon  the  face  of  the  inistrament  creditor  who  agrees  to  accept  an  indorsed 
is  valid  (Yoang  t.  Glover,  3  Jar.,  N.  S.,  637),      note  in  satisfaction  ought  not  to  be  required 
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to  accept  Bach  an  indorsement*':  Oommi9- 
sioners'  note.  The  signature  of  an  accom- 
modation maker  with  the  word  "snrety"  ap- 
pended upon  face  of  note  creates  the  lia- 
bility of  a  maker  and  not  that  of  an  in- 
dorser:  Sonthem  Cal.  Nat.  Bank  of  Los 
Angeles  ▼.  Wyatt,  87  Cal.  ei«.  See,  also, 
Chafoin  v.  Rich.  77  Cal.  476. 

Eorm  of  Indorsement. — ^A  signature  con- 
sisting of  initials  merely  will  suffice:  Mer- 
chants' Bank  t.  Spicer,  6  Wend.  443;  Palm- 
er V.  Stevens,  1  Denio,  471;  Bank  v.  Fland- 
ers, 6  N.  H.  239;  Rogers  ▼.  Colt,  6  HiU,  322; 
Corgan  y.  Frew,  30  III.  31;  89  Am.  Dec.  286. 
If  written  in  pencil  or  made  by  a  mark,  it 


is  snfflcient,  although  it  appears  that  the 
party  making  the  mark  could  write.  And 
where  a  person  writes  the  figures  "1,  2,  8," 
on  the  back  of  a  bill  of  exchange,  as  a  sub- 
stitute for  his  name,  intending  thereby  to 
bind  himself  as  ihdorser,  he  will  be  so 
bound:  Brown  y.  Butchers'  etc.  Bank,  6  Hill, 
443;  41  Am.  Dec.  755;  see  Flint  t.  Flint,  6 
Allen,  34;  83  Am.  Dec.  615;  Closson  t. 
Steams,  4  Vt  11;  23  Am.  Dec.  215;  Daniel 
on  Negotiable  Instruments,  sec.  688a;  sec. 
8087,  ante,  note  "Signature."  Where  payees 
indorsed  by  signing  upon  the  face  of  the 
note  at  left-hand  end:  See  Shain  y.  Sullivan, 
106  Gal.  208. 


^110.  When  may  be  made  on  separate  paper. 

Sec.  3110.  When  there  is  not  room  for  a  signature  npon  the  back  of  a  nego- 
tiable instrument^  a  signature  equivalent  to  an  indorsement  thereof  may  be 
made  upon  a  paper  annexed  thereto. 

cometf,  for  the  purposes  aboTe  named,  in- 
corporated as  a  part  of  it":  Daniel  on  Ne- 
gotiable Instruments,  sec.  GOO;  Crosby  ▼. 
Rohb,  16  Wis.  622,  626;  84  Am.  Dec.  720; 
Folger  T.  Chase,  18  Pick.  63;  French  t.  Turn- 
er, 15  Ind.  59. 


"An  allong^.— In  such  cases  the  holder 
may  tack  or  paste  on  a  piece  of  paper  suf- 
ficient to  bear  his  own  and  subsequent  in- 
dorsements, and  thereon  the  indorsements 
may  be  made.  Such  addition  to  the  original 
instrument  is  called  an  allonge,  and  it  be- 


^111.  Kinds  of  indorsement. 

Sec.  3111.    An  indorsement  may  be  general  or  special. 

Daniel    on    Negotiable    Instruments,    sec.  601. 

3112.  General  indorsement,  what. 

Sec.  3112.    A  general  indorsement  is  one  by  which  no  indorsee  is  named. 


Indorsement  in  blank.— Where  a  prom- 
issory note  is  indorsed  in  blank,  the  title  and 
right  of  action  pass  by  deliyery,  and  the 
note  is  payable  to  bearer:  Poorman  v.  Mills, 
85  Cal.  118;  05  Am.  Dec.  90;  Curtis  v. 
Sprague,  51  Cal.  230. 

Blank  indorsement:  See  13  Am.  Dec.  55- 
57,  note.  Indoiisement  in  blank  by  person 
other  than  payee  or  holder:  See  29  Am.  Dec. 


297-299,  note;  56  Am.  Dec.  358,  359,  note. 
Indorsement  in  blank  makes  paper  payable 
to  holder,  not  as  indorsee,  but  as  bearer: 
Fames  y.  Crozier,  101  Cal.  280.  Note  paya- 
ble to  order  of  maker  and  indorsed  by  him 
becomes  in  effect  note  payable  to  bearer, 
and  passes  by  delivery:  Bank  of  Lassen  Co. 
T.  Shei-er,  108  Cal.  513. 


3113.  Special  indorsement^  what. 

Sec.  3113.    A  special  indorsement  specifies  the  indorsee. 


Indorsement  in  full  preyents  anyone 
from  indorsing  the  instrument  except  the  in- 
dorsee: Mead  t.  Young,  4  Term  Eep.  28. 
And  the  special  Indorsee  or  his  representa- 


tive alone  can  sue  upon  it:  Lawrence  t.  Fus- 
sell,  77  Pa.  St.  400;  Reamer  v.  Bell.  79  Pa. 
St.  202. 


3114.  General  indorsement,  how  made  special. 

Sec.  3114.  A  negotiable  instrument  be^iring  a  general  indorsement  cannot 
be  afterward  specially  indorsed;  but  any  lawful  holder  may  turn  a  general  in- 
dorsement into  a  special  one  by  writing  above  it  a  direction  for  payment  to  a 
particular  person. 


Subsequent  special  indorsement:  Wa- 
tervliet  Bank  v.  White,  1  Denio,  608,  cited 
by  the  commiMioliers,  decides  that  where  a 
note  is  indorsed  in  blank  by  the  payee,  and 
is  afterward  transferred  by  a  special  in- 
dorsement, the  note  is  still  transferable  by 
•delivery,  under  the  blank  indorsement,  for 
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by  striking  out  the  special  indorsement,  and 
thereby,  of  coarse,  striking  oat  all  sabse- 
qaent  indorsers,  the  note  will  remain  mere- 
ly indorsed  in  blank:  Watery liet  Bank  ▼. 
White,  1  Denio.  012.  They  further  cite: 
Mitchell  v.  Fuller,  15  Pa.  St.  268;  53  Am. 
Dec.  594;  Walker  y.  McDonald,  2  Ex.  527; 
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Smith  V.  Clark,  1  Esp.  180;  Crntchley  v. 
Mann,  5  Taunt.  529;  an  exami nation  of 
which  fails  to  support  all  the  inferences 
which  follow  from  the  language  of  the  text. 

Mr.  Daniel  says:  "If  a  bill  or  note  be  once 
indorsed  in  blank,  though  afterward  in- 
dorsed in  full,  it  will  still,  as  against  the 
drawer,  acceptor,  maker,  payee,  the  blank 
indorser,  and  all  indorsers  before  him,  be 
payable  to  bearer,  though  as  against  the 
special  indorser  himself,  title  must  be  made 
throuprh  his  indorsee:  Smith  v.  Clarke,  Peake, 
225;  Walker  v.  McDonald,  2  Ex.  527;  Hab- 
ersham T.  Lehman,  03  Ga.  383;  Johnson  t. 
Mitchell,  50  Tex.  212;  32  Am.  Rep.  602": 
Daniel  on  Negotiable  Instruments,  sec.  696. 

Bight  of  holder  under  blank  indorse- 
ment.— ^The  holder  of  a  promissory  note  in- 
dorsed in  blank  may  fill  out  the  indorsement 
to  himself,  but  as  such  change  is  formal 
merely,  it  need  not  be  made;  and  so  a  note 
indorsed  in  blank  is  admissible  in  evidence 
in  support  of  an  allegation  that  the  note  was 
indorsed  to  the  plaintiff  by  the  payee:  Poor- 
man  T.  Mills,  35  Cal.  118;  95  Am.  Dec.  90« 


Or  he  may  fill  it  out  to  another  penon,  or 
superscribe  any  contract  consistent  with  the 
character  of  an  indorsement:  Eran  y.  Gee, 
11  Pet  80;  Reee  t.  Oonecocheague  Bank,  5 
Rand.  829;  Hance  ▼.  MUler,  21  DL  636; 
Hunter  t.  Hempstead,  1  Mo.  67;  13  Am. 
Dec.  468;  Riker  t.  Cosby,  2  Pa.  911;  Oeo- 
tral  Bank  t.  Davis,  19  Pick.  376;  Tenney 
V.  Prince,  4  Pick.  385;  16  Am.  Dec.  347; 
Condon  v.  Pearce,  43  Md.  83;  Johnson  ▼. 
Mitchell.  50  Tex.  212;  32  Am.  R^.  602; 
Andrews  v.  Simms,  38  Ark.  771.  But  he 
cannot  enlarge  the  liability  of  the  indorser 
in  blank  by  writing  over  it  a  waiver  of  any 
of  his  rights,  such  as  demand  and  notice: 
Daniel  on  Negotiable  Instruments,  sec.  684; 
2  Parsons  on  Notes  and  Bills,  20;  Edwards 
on  Bills,  273;  Central  Bank  v.  Davis,  19 
Pick.  376.  The  holder  cannot  fill  up  the  in- 
dorsement so  as  to  make  it  payable  in  part 
to  different  persons:  Erwin  ▼.  Lynn,  16 
Ohio  St.  547;  see  note,  sec  3108.  ante;  see, 
generally,  note  to  Oamden  ▼•  McKoy,  38 
Am.  Dec.  90. 


3115.  Destruotion  of  negotiability  by  indorser. 

Sec.  3115.    A  special  indorsement  may,  by  express  words  for  that  pnrpose, 
but  not  otherwise,  be  so  made  as  to  render  the  instrument  not  negotiable. 


Be0trictlT6  indorsement.— *Tay  the  con- 
tents to  J.  S.  only,"  or  "to  J.  8.  for  my  use," 
or  **to  orde»  for  my  use,"  or  "for  me,**  or 
"credit  my  account,"  or  "pay  J.  S.  or  order 
for  account  or  on  account  of  C.  D.,"  are  re- 
strictive indorsements,  and  put  an  end  to 
the  negotiability  of  the  paper:  Williams  v. 
Potter,  712  Ind.  364;  Johnson  v.  Mitchell,  60 
Tex.  212;  32  Am.  Rep.  602;  Hook  v.  Pratt, 
78  N.  Y.  3m;  34  Am.  Rep.  539;  First  Nat. 
Bank  v.  Reno  County,  3  Fed.  Rep.  25^;  see 
Daniel  on  Negotiable  Instruments,  sec.  698. 
"These  similar  restrictive  words  indicate 
that  the  indorsee  is  merely  an  agent  to  re- 
ceive the  money,  and  that  he  paid  no  con- 
sideration for  the  paper."  Thus  the  in- 
dorsement "for  collection,"  when  the  instru- 
ments are  delivered  to  a  bank  for  collection, 
is  restrictive,  and  makes  the  indorsee  merely 
the  agent  of  the  indorser  to  collect  the 
amount  due:  Rock  County  Nat.  Bank  v. 
Hollister,  21  Minn.  385;  Mechanics*  Bank  v. 
Valley  Packing  Co.,  4  Mo.  App.  200;  S.  C. 
70  Mo.  643;  ClaOin  v.  Wilson,  51  Iowa,  15. 
The  restrictive  words  made  use  of  give  no- 
tice of  the  nature  of  the  indoraee's  interest, 
and  if  such  indorsee   transfers  the    instru- 


ment for  his  own  debt,  or  in  any  other  man- 
ner violative  of  his  trust,  the  transferee 
takes  the  instrument  subject  to  the  trost, 
is  liable  to  refund  the  bill  or  note  or  the 
money  received  upon  it  to  the  party  making 
the  restrictive  indorsement,  and  cannot  sue 
the  maker,  drawer,  or  acceptor  upon  it: 
Daniel  on  Negotiable  Instruments,  sea. 
608,  698a;  Hook  v.  Pratt,  78  N.  Y.  371;  34 
Am.  Rep.  539;  Claflin  v.  Wilson,  51  Iowa, 
15;  Fawsett  v.  National  Life  Ins.  Co..  9! 
III.  9;  White  v.  National  Bank,  101  U.  & 
658;  Story  on  Bills,  sec.  211. 

Bevlving  neg^otiability.— The  negotiabfl- 
ity  having  been  restricted,  it  may  be  re- 
vived by  the  indorser's  subsequent  indorse- 
ment to  an  indorsee  for  value:  Atkins  v. 
Cobb,  56  Ga.  86;  Holmes  v.  Hooper,  1  Bay, 
160.  And  it  is  no  objection  to  recoveiy  on 
a  bill  that  by  special  indorsements  on  it 
title  is  shown  out  of  the  payee  without  any 
retransfer  from  the  last  indorsee  to  him,  if 
there  be  proof  that  the  indorsements  were 
made  simply  for  collecting  the  bill,  and  that 
the  Indorsees  had  no  interest  in  it:  Xaglee 
V.  Lyman,  14  Cal.  460. 


3116.  Implied  warranty  of  indorser. 

Sec.  3116.  Every  indorser  of  a  negotiable  instrument,  unless  his  indorse- 
ment is  qualified,  warrants  to  every  subsequent  holder  thereof,  who  is  not  liable 
thereon  to  him: 

1.  That  it  is  in  all  respects  what  it  purports  to  be; 

2.  That  he  has  a  good  title  to  it; 

3.  That  the  signatures  of  all  prior  parties  are  binding  upon  them; 
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4.  That  if  the  instrument  is  dishonored,  the  indorser  will,  upon  notice  thereof, 
duly  given  to  him,  or  without  notice  where  it  is  excused  by  law,  pay  the  same 
with  interest,  unless  exonerated  under  the  provisions  of  sections  thirty-one 
hundred  and  eighty-nine,  thirty-two  hundred  and  thirteen,  thirty-two  hundred 
and  forty-eight,  or  thirty-two  hundred  and  fifty-five.  [Amendment,  approved 
March  30,  1874;  Amendments  1873-74,  263;  took  effect  July  1,  1874.] 


Implied  warranty  of  indorsement:  See 
7  Am.  St.  Rep.  305,  366,  Dote. 

Indorsement  obtained  by  fraud:  See  4 
Am.  Rep.  2i0-243,  note. 

Porg^ery  of  note  or  indorsement:  See  49 
Am.  Dec.  315,  310,  note. 

Inquiring  into  the  consideration  paid. 
As  between  an  indorser  and  his  immediate 
indorsee,  the  consideration  for  the  transfer 
may  be  inquired  into:  Daniel  on  Negotiable 
Instmments,  sec.  174;  Spurgin  v.  McPheet- 
ers,  42  Ind.  527;  also  as  between  the  orig- 
inal parties:  McCrosky  t.  Ladd,  90  Cal.  455; 
where  the  consideration  passing  between 
the  indorsee  and  his  indorser  is  not  equal 
to  the  amount  of  the  paper,  the  indorsee,  in 
an  action  against  the  indorser,  can  recover 
only  the  consideration  he  hacf  actually  paid: 
Coye  V.  Palmer,  16  Cal.  158.  That  a  bona 
fide  pledgee  of  a  note  which  was  executed 
without  consideration  cannot  hold  maker 
liable  to  any  greater  extent  than  the  amount 
of  the  debt  for  which  it  was  pledged,  is 
held  in  Bell  v.  Bean.  75  Oal.  86. 

Want  or  failure  of  consideration:  See 
sec.  3122,  and  note. 

Subd.  1.  What  it  purports  to  be.— The 
indorser  warrants  the  validity  and  genuine- 
ness of  the  note;  but  the  holder  of  a  bank 
check  who  indorses  it,  when  he  presents  it 
to  the  drawee,  although  Warranting  the  gen- 
uineness of  the  prior  indorsements  and  his 
own  title,  neither  undertakes  for  the  gen- 
uineness of  the  drawer's  signature,  nor  that 
the  check  has  not  been  altered  in  amount. 
Therefore,  the  right  of  the  drawer  to  re- 
co\>er  back  money  paid  on  an  altered  check 
rests  upon  the  fact  that  the  money  was 
paid  by  the  drawee  without  a  consideration, 
not  upon  an  implied  contract  by  the  in- 
dorser to  refund:  Redington  v.  Woods,  45 
Cal.  406;  13  Am.  Rep.  190. 

Subd.  2.  Good  title.— \Mien  the  makers 
of  a  certificate  of  deposit,  after  paying  the 
amount  to  an  indorsee,  who  guarantees  the 
genuineness  of  the  payee's  indorsement,  are 
obliged  to  pay  the  amount  again,  together 
with  the  costs,  to  the  payee,  upon  proof  by 
him  that  his  signature  in  the  indorsement  is 
forged,  the  makers,  in  an  action  agrainst  the 
indorsee,  may  recover  the  costs  paid  by  them 
in  the  former   action:  Mills  v.  Barney,  22 

Cal.  240. 

A  forged  instrument  carries  no  title  to  the 
indorsee;  and  where  a  thief  or  finder  of  nego- 
tiable paper  payable  to  order,  which  has 
been  indorsed  and  put  in  circulation  by  the 
payee,  erases  the  indorsement,  and  subse- 
quently, personating  the  payee,  forges  his 
signature  and  transfers  the  paper  to  a  bona 
fide  purchaser  for  value,  no  title  passes  as 
against  the  true  owner:  Colson  v.  Arnot,  57 
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N.  Y.  253;  15  Am.  Rep.  496;  Graves  v.  Am. 
Exch.  Bank,  17  N.  Y.  205. 

Subd.  3.  That  signatures  are  binding^. 
Therefore,  if  the  drawer,  acceptor,  or  maker 
became  a  party  under  duress:  Bowman  v. 
Hiller.  130  Mass.  153;  39  Am.  Rep.  442; 
or  were  an  infant,  lunatic,  or  married 
woman,  the  indorser's  contract  is  broken: 
Haly  V.  Lane,  2  Atk.  181;  see  Robertson  v. 
Allen,  59  Tenn.  233;  Archer  v.  Shea.  14 
Hun,  493;  Kenworthy  v.  Sawyer,  125  Mass. 
28:  Burrill  v.  Smith,  7  Pick.  291.  The  better 
opinion  extends  the  indorser's  guaranty  of 
competency  to  his  prior  indorse rs,  as  well 
as  to  the  original  parties,  as  is  indicated 
in  the  text:  Daniel  on  Negotiable  Instru- 
ments, sec.  676. 

Acceptance  of  bill  of  exchange  admits 
genuineness  of  drawer's  signature:  See  sec. 
3199. 

Subd.  4.  Dishonor.— Between  the  engage- 
ments of  the  nraker  and  acceptor  and  of  the 
drawer  and  indorser  this  distinction  exists, 
that  the  contract  of  the  maker  and  acceptor 
is  absolute  to  pay  at  maturity,  and  no  pre- 
sentment is  necessary  to  charge  them:  Sec. 
3130,  post;  while  the  contract  of  the  drawer 
and  indorser  is  conditional,  being  contingent 
upon  the  true  presentment  at  maturity,  and 
due  notice  in  case  it  is  not  paid:  S^cs.  3141- 
3151,  post;  unless  a  sufficient  cause  intervene 
excusing  the  holder  from  the  performance  of 
this  duty:  Sees.  3155-3160.  post;  Daniel  on 
Negotiable  Instruments,  sec.  571;  Keyes  v. 
Fenstermaker,  24  Cal.  329.  And  this  condi- 
tion precedent  of  the  indorser's  contract  can- 
not be  shown  to  have  been  waived  by  parol 
evidence  of  a  verbal  promise  to  that  effect: 
Goldman  v.  Davis,  23  Cal.  256. 

An  indorser  after  maturity  is  entitled  to 
demand  and  notice:  Beebe  v.  Brooks,  12  CaK 
309;  note  to  Ecfert  v.  De  Coudres,  12  Am. 
Dec.  Oil;  Beer  v.  Clifton.  98  Cal.  323;  35 
Am.  St.  Rep.  172. 

A  promise  to  pay  a  note,  made  by  an  in- 
dorser after  its  maturity,  where  no  demand 
has  been  made  or  notice  given,  and  made 
with  full  knowledge  of  the  holder's  laches,  is 
binding  upon  the  indorser;  but  this  promise 
must  be  established  by  clear  and  distinct 
evidence:  Keyes  v.  Fenstermaker,  24  Cal. 
329;  Curtis  v.  Sprague,  51  Cal.  239.  When  a 
party,  in  consideration  of  a  conveyance  of 
land  to  him,  undertakes  to  pay  an  outstand- 
ing note  of  his  vendor,  and  writes  his  name 
on  the  back  of  the  note  as  a  memorandum 
of  said  agreement,  at  the  same  time  ac- 
knowledging his  liability,  he  assumes,  not 
the  conditional  liability  of  an  indorser,  but 
he  is  primarily  and  unconditionally  liable  to 
the  extent  of  the  note:  Palmer  v.  Tripp,  8 
Cal.  95. 
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Indorser  and  indorsee— Amount  of  re- 
covery.-—Instead  of  "pay  the  sam^  with  ia- 
terest/'  this  clause  read,  before  the  amend- 
ment ori874,  "pay  po  much  of  the  same  as 
the  holder  paid  therefor,  with  interest."  And 
although,  in  the  opinion  of  the  code  commis- 
sioners, this  clause  had  reference  merely  to 
the  case  of  an  action  by  an  indorsee  against 
his  immediate  indorser,  nevertheless,  by  con- 
sidering it  in  connection  with  the  context  of 
this  subdivision,  it  will  be  perceived  to  have 
had  a  much  wider  scope.  For,  looking  upon 
the  langiiage  of  this  subdivision  as  it  stood 
before  the  amendment  of  1874,  it  certainly 
pennits  the  inference  that  any  indorser,  in 
a  suit  against  him  upon  the  negotiable  paper, 
may  inquire  into  the  consideration  paid  by 
the  holder.  At  least,  the  wording  of  the 
subdivision  appeared  faulty  to  the  code  ex- 
aminers. 

It  has  been  decided  in  California  that  in 
an  action  between  an  indorsee  and  his  im- 
mediate indorser  the  indorsee  can  recover 
only  the  consideration  he  has  actually  paid: 
Coye  V.  Palmer,  16  Cal.  158.  But  as  between 
the  indorsee  and  other  prior  parties,  the  in- 
dorsee is  a  bona  fide  holder,  even  if  he  pur- 
chased the  note  for  less  than  its  face  value 
and  as  a  speculation:  Schoen  v.  Houghton, 
50  Cal.  528.  Further  iliustrations  of  this 
rule  will  be  found  in  Brown  v.  Mott,  7  Johns. 
860;  Harger  v.  Wilson,  63  Barb.  237;  Lane 
V.  Steward,  20  Me.  104;  Brock  v.  Thompson, 
1  Bail.  329;  Noble  v.  Walker,  32  Ala. 
456;  Sevenson  v.  Unkefer,  14  111.  105.  As 
to  subsequent  indorser's  right  to  recover 
amount  paid  from  prior  indorser  as  money 
paid,  laid  out  and  expended  for  benefit  of 
the  prior  indorser,  see  Leeke  v.  Hancock,  76 
Cal.  127.  It  is  to  be  remarked  that  this  is 
only  one  of  the  several  views  adopted  by 
different  courts  in  determining  the  question 
of  the  amount  of  recovery  when  the  indorsee 
pays  his  indorser  less  than  the  amount  of 
tJie  paper,  and  which  will  be  found  ably 
classified  in  Daniel  on  Negotiable  Instru- 
ments, sections  762-768. 

Other  causes  of  release  of  indorser.^ 
Besides  by  neglect  of  presentment  and  no- 


tice, the  indorser  is  released  from  his  liability 
in  other  ways,  resulting  from  the  resem- 
blance which  his  contract  bears  to  that  of 
principal  and  surety.  Thus  the  indoner 
may  be  discharged:  1.  Misrepresentation  or 
concealment  to  induce  his  becoming  a  surety; 
2.  Diversion  of  the  instrument  from  the 
agreed  purpose;  3.  Alteration  of  the  instra- 
ment;  4.  Payment;  5.  Release;  &  Satisfae> 
tion:  7.  Covenant  not  to  sue  a  prior  party; 
8.  Parting  with  security  for  the  debt:  9. 
Agreement  to  indulge  prior  party  by  exten- 
sion of  time  or  forbearance  of  suit:  Daniel 
on  Negotiable  Instruments,  sec  1308;  see 
note,  sec.  2819,  ante. 

The  substitution  of  a  new  security  will 
discharge  an  indorser:  Smith  v.  Harper,  5 
Cal.  320.  As  to  right  of  indorser  to  show  by 
parol  evidence  that  it  would  be  a  fraud  upon 
him  to  be  held  liable  by  holder  of  paper, 
see  McPherson  v.  Weston,  85  Cal.  90.  As 
to  burden  of  proof,  see  Alien  v.  Williams, 
97  Cal.  403.  That  the  material  alteration 
of  a  note  after  indorsement  discharges  the 
indorsers,  see  Pelton  v.  San  Jacinto  Lumber 
Co.,  113  Cal.  21.  See,  also,  same  case  as  to 
effect  of  alteration  of  note  by  agent  of  maker 
before  delivery  to  payee. 

Mere  extension  of  time  to  the  maker  of  a 
promissory  note  is  not  sufficient  to  discharge 
a  surety  or  indorser.  To  operate  as  such 
discharge,  the  agreement  with  the  maker 
must  be  founded  upon  a  valuable  considera- 
tion, and  be  such  as  will  suspend  the  right 
of  action  against  the  maker:  Williams  v. 
Covillaud,  10  Cal.  419.  Paying  part  of  the 
note  when  the  whole  is  due  is  no  considera- 
tion for  such  an  agreement:  liening  v. 
Gould,  13  Cal.  598. 

Forging  name  of  indorser. — ^That  a  ne- 
gotiable note  is  such  an  instrument  as  it  will 
be  forgery  to  write  without  authority  the 
name  of  the  payee  on  the  back  for  the  por- 
poites  of  description,  see  People  ▼.  Ferri8» 
56  Cal.  4^12. 

Drawer  of  bill  of  exchange  on  accept* 
ance  has  rights  of  a  first  indorser:  See  sec. 
3177. 


3117.  Indoner,  when  liable  to  payee. 

Sec.  3117.     One  who  indorses  a  negotiable  instrument  before  it  is  delivered 
to  the  payee  is  liable  to  the  payee  thereon  as  an  indorser. 


Indorsement  at  time  of  making,  when 
constitutes  one  a  maker:  See 2 Am.  Rep.  475, 
note;  72  Am.  St.  Rep.  670-684,  note. 

Liability  of  indorser  before  delivery: 
See  27  Am.  Rep.  580-582,  note. 

Indorser  before  delivery.— -Of  this  sec- 
tion the  code  commissioners  say:  "This  is 
the  substance  of  the  decision  in  Moore  v. 
Cross.  19  N.  Y.  227;  75  Am.  r>?c.  326.  But 
previous  cases  have  so  complicated  the  ques- 
tion that  it  is  necessary  to  clear  up  the  con- 
fusion by  a  positive  rule.  It  has  long  been 
maintained  that  an  indorser  before  delivery 
to  the  payee  does  not  mean  to  be  responsible 
to  him,  and  though  this  doctrine  is  now 
overruled,  yet  the  decision  is  put  upon 
jrrounds  that  are  needlessly  technical." 
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Hitherto  such  an  indorser  has  been  called 
a  guarantor:  See  note  to  sec.  2807.  ante, 
and  Clarke  v.  Smith,  2  Cal.  605.  A  person 
may  be  both  an  indorser  under  this  section 
and  also  a  guarantor  upon  the  same  note: 
Loustalot  T.  Calkins,  120  Cal.  686.  As  to 
accommodation  indorsers  in  general,  see 
note  to  Perkins  v.  Catlin,  29  Adl  Dec.  297. 
See,  also,  Leeke  v.  Hancock,  76  Cal.  127;  as  to 
right  to  pay  before  trial  and  then  enforce 
contribution  from  coindorser,  see  Machando 
V.  Fernandez,  74  Cal.*  362;  right  of  accommo- 
dation indorser  as  against  maker:  Stanley  t. 
McElrath,  86  Cal.  449. 

The  various  sections  of  the  code  pertinent 
to  this  subject  came  before  the  supreme 
court  for  construction  in  Fessenden  t.  Sum- 
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mers,  62  Cal.  4^1,  an  action  on  a  promissory  court  ruled  that  it  was  directly  within  the 

note  signed  by  Summers  to  the  order  of  the  provisions  of  section  3117,  supra,  and  that 

plaintiff  and  indorsed  in  blank  before  deliv-  Thompson  was  liable  as  an  indors^^r  and  as 

ery  by  defendant  Thompson.    Sections  2787  such  entitled  to  notice  of  nonpayment:  See. 

and  2S07,  in  rei?ard  to  guaranty,  were  cited  also,  Fisk  v.  Miller,  63  Cal.  3(?7. 

by  counsel  as  controlling  the  case,  but  the  Indorser  defined:  Sec.  3108. 

3118.  Indorsement  without  recourse. 

Sec.  3118.  An  indorser  may  qualify  his  indorsement  with  the  words  'Vith- 
out  recourse/*  or  equivalent  words;  and  upon  such  indorsement,  he  is  respon- 
sible only  to  the  same  extent  as  in  the  case  of  a  transfer  without  indorsement. 

An  indorsement  without  recourse  is  not  out 
of  the  due  course  of  trade,  and  is  not  a  sus^ 
picious  circumstance  connected  with  the 
paper:  Lomax  v.  Picot,  2  Rand.  260;  Steven- 
son V.  O'Neil,  71  111.  314;  Kelley  v.  Wbitney, 
4f>  Wis.  117;  80  Am.  Rep.  607. 

"Without  recourse"  indorsement:  See  7 
Am.  St.  Rep.  365,  note.  Effect  of  indorse- 
ment without  recourse:  See  87  Am.  Dec. 
389-391,  note. 

Equivalent  worde.— *To  relieve  one  who 
indorses  paper  from  liability  as  such  he  must 
insert  in  the  contract  itself  words  clearly 
expressing  such  an  intention":  Per  Grover, 
J.,  in  Fassin  v.  Hubbard,  56  N.  Y.  470, 
where  "Brander  &  Hubbard,  old  firm  in 
liquidation,"  was  held  not  sufficient:  See 
Wade  V.  Wade,  36  Tex.  529. 

"Sans  recours,"  **at  the  indorsee's  own 
risk,"  would  be  sufficient:  Daniel  on  Negoti- 
able Instruments,  sec.  700;  also  the  follow- 
ing: ''I  transfer  all  my  right  and  title  to 
the  within  note,  to  be  enjoyed  in  the  same 
manner  as  may  have  been  by  me":  Haltey  v« 
Falconer,  32  Ala.  586. 


Indorser  "without  recourse.**— On  in- 
dorsing In  this  manner  the  indorser  never- 
theless, by  the  very  act  of  transferring  the 
instrument  engages  that  it  is  what  it  pur- 
ports to  be,  and  if  it  appears  that  it  is  not 
what  it  would  seem  to  be,  he  becomes  liable. 
"And  therefore,"  says  Mr.  Daniel,  "the 
holder  may  recover  against  the  indorser 
•without  recourte':  1.  If  any  of  the  prior 
signatures  were  not  genuine:  Dumont  v. 
WilUamson,  18  Ohio  St.  515;  or  2.  If  the 
note  was  invalid  between  the  original  par- 
ties, because  of  the  want  or  illegality  of  the 
tionside ration:  Blething  v.  Levering,  58  Me. 
537;  Ilannum  v.  Richardson,  48  Vt.  508:  21 
Am.  Rep.  152;  Challiss  v.  McCrum,  22  Kan. 
157;  31  Am.  Rep.  181;  contra:  Rayne  v. 
Billo,  27  La.  Ann.  622;  or  3.  If  any  prior 
party  was  incompetent;  or  4.  The  indorser 
was  without  title:  Challiss  v.  McCrum,  22 
Kan.  127;  31  Am.  Rep.  171,  approving  text." 
See  Mays  v.  Callison,  6  Leigh,  230;  Ticonic 
Bank  v.  Smiley,  27  Me.  225;  46  Am.  Dec. 
593;  Ober  v.  Goodridge,  27  Gratt.  878;  Dan- 
iel on  Negotiable  Instruments,  sees.  670,  700. 


8119.  Same. 

Sec.  3119.  Except  as  otherwise  prescribed  by  the  last  section,  an  indorse- 
ment, without  recourse,  has  the  same  effect  as  any  other  indorsement. 

See  note  to  preceding  section. 

8120.  Indorsee  privy  to  contract. 

Sec.  3120.  An  indorsee  of  a  negotiable  instrument  has  the  same  rights  against 
■every  prior  party  thereto  that  he  would  have  had  if  the  contract  had  been  made 
directly  between  them  in  the  first  instance. 

Memoranda. — ^The  code  commissioners  say : 
**See  Griswold  v.  Haven,  25  N.  Y.  595;  82 
Am.  Dec.  380;  Polhill  v.  Walter,  3  Bam.  & 
Adol.  114.  This  principle  is  one  of  great 
importance,  particularly  with  reference  to 
representations  contained  in  commercial 
paper,  which  are  deenued  to  be  made  direct- 
ly to  every  indorsee."  And  they  cite  Gris- 
wold V.  Haven,  25  N.  Y.  595,  82  Am.  Dec. 
S80.  and  PolhiU  v.  Walter,  3  Bam.  &  Adol. 
114,  which  are  cases  where  actions  lay  in 
favor  of  the  holder  in  case  of  false  repie- 
ventations  by  agents  of  prior  parties. 

Mexnorandiun  upon  negotiable  instru- 
ment, effect  of :  See  14  Am.  Dec.  232-234, 
note. 

Where  a  memorandtmi  ia  made  by  the 
agreement  of  the  parties  before  signing,  it 
will  bind  all  parties  to  the  instrument  and 
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all  who  have,  or  are  legally  presumed  to 
have,  notice  thereof,  and  may  be  pleaded  by 
plaintiff  or  defendant:  Gift  v.  Hall,  1  Humph. 
480;  Hatfield  v.  Griffith,  1  Lea,  301;  Perry 
V.  Bigielow,  128  Mass.  129;  2  Parsons  on 
Notes  and  Bills,  539;  Byles  on  Bills,  100. 

Parol  evidence  is  admissible  to  show  the 
time  when,  the  person  by  whom,  and  the 
circumstances  under  which  a  memorandum 
has  been  made.  "If  made— and  it  will  be 
presumed  that  it  was  made — contemporane- 
ously with  the  execution  of  the  instrument, 
and  as  a  constituent  part  thereof,  it  will  be 
given  full  effect,*'  as  stated  above:  See 
Fletcher  v.  Blodgett,  16  Vt.  26;  42  Am.  Dec. 
487;  Harvey  v.  Efllnger,  35  Miss.  552. 
Doubt  thrown  upon  the  presumption  if  writ- 
ten on  back  of  note:  2  Parsons  on  Notes  and 
Bills,  544;  Buy  v.  Sprader,  50  Miss.  330. 


§§  3121,  3122 
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'*If  made  after  its  execution,  and  with  tlie 
consent  of  all  parties,  it  will  modify  and  con- 
trol its  operation;  and  if  made  by  a  stranger, 
without  the  consent  of  any  party,  it  will  be 
a  spoliation  and « be  disregarded;  while  if 
made  by  the.  holder,  without  consent  of  the 
parties,  it  will  vitiate  and  avoid  it,  being  a 
material  alteration :  Dewey  v.  Reed,  40  Barb. 


16;  Brill  T.  Crick,  1  Mees.  &  W.  231":  Daniel 
on  Negotiable  Instruments,  see.  154. 

Collateral  secority  passes  with  a  transfer 
of  the  bill  or  note:  Sees.  2936,  2909,  ante; 
New  London  Bank  y.  Lee.  27  Am.  Dec.  71S, 
and  note  720;  Daniel  on  Negotiable  Instru- 
ments, sec.  834. 


3121.  Bights  of  aocommodation  indonen. 

[Section  3121  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  263;  took  effect  July  1,  1874.] 

3122.  Effect  of  want  of  coBaideration. 

Sec.  3122.  The  want  of  consideration  for  the  undertaking  of  a  maker,  ac- 
ceptor, or  indorser,  of  a  negotiable  instrument  does  not  exonerate  him  from 
liability  thereon  to  an  indorsee  in  good  faith  for  a  consideration. 


Illegal  conBideration.— A  note  giTen  for 
part  of  the  purchase  money  of  timber  grow- 
ing on  public  lands  is  Toid:  Swanger  t.  May- 
berry,  58  Cal.  91.  It  does  not  appear  that 
the  question  arose  between  the  maker  and 
indorsee. 

Money  loaned  for  gaming  pturposea.^ 
Payee  of  note  given  for  money  loaned  to  be 
used  in  throwing  dice  may  recover,  although 
he  knew  the  purpose  for  which  money  was 
intended,  it  not  appearing  that  he  won  any 
of  the  money,  or  that  maker  lost  any  of  it 
in  the  dice  throwing:  Corbin  v.  Wachhorst, 
73  Cal.  411.  A  defense  that  consideration 
for  note  was  illegal  must  -be  specially 
pleaded  in  answer  if  complaint  does  not  dis- 
close the  illegality:  Sharon  v.  Sharon,  68 
Cal.  29.  In  Bell  v.  Bean,  75  Cal.  80,  a  note 
given  in  settlement  of  a  claim  for  damages 
for  which  payee  admitted  maker  was  not 
liable,  but  which  maker  was  induced  to  ex- 
ecute by  reason  of  threats  that  if  he  did  not 
he  would  be  sued  on  claim,  was  held  without 
consideration. 

Fraud  aa  a  defense.— The  maker  of  a  ne- 
gotiable promissory  note  cannot,  as  against 
a  bona  fide  indorsee  for  value  before  matur- 
ity without  notice,  sustain  a  defense  that  the 
not©  was  procured  by  fraud:  Bedell  v.  Her- 
ring, 77  Cal.  572;  11  Am.  St.  Rep.  307.  But  a 
presumption  exists  that  a  fraudulent  payee 
would  be  likely  to  shield  himself  by  placing 
the  note  in  the  hands  of  another  person  to 
sue  upon  it,  and  such  presumption  operates 
against  the  holder:  Jordan  v.  Grover,  99  Cal. 
194.  See,  also,  Graham  v.  Larimer,  83  Cal. 
173.  As  between  the  maker  and  payee,  see 
Wenzel  v.  Shulz,  78  Cal.  221. 

Failure  or  want  of  consideration  be- 
tween the  immediate  parties  to  the  contract 
cannot  be  set  up  as  a  defense  in  a  suit 
brought:  1.  By  an  indorsee  against  the 
maker  of  a  note:  Price  v.  Keen,  40  N.  J.  L. 
832;  Etheridge  v.  Gallagher,  55  Miss.  464; 
2.  By  an  indorsee  against  a  prior,  but  not 
his  immediate,  indorser:  Id.;  1  Parsons  on 
Notes  and  Bills,  1715;  nor  3.  By  the  payee 
against  the  acceptor  of  a  bill,  as  a  general 
rule:  Latlin  &  R.  Powder  Co.  v.  Sin8h<^ime^, 
48  Md.  411;  30  Am.  Rep.  472;  Hoffman  & 


Co.  ▼.  Bank  of  Milwaukee,  12  WaU.  ISl; 
Marsh  v.  Low,  56  Ind.  271.  When  the  plain- 
tiff is  a  purchaser  for  valne  without  notice: 
See  Haight  v.  Joyce,  2  Cal.  64;  56  Am.  Dec 
311;  Fuller  v.  Hutchings,  10  Cal.  523;  70  Am. 
Dec.  746;  Thome  v.  Yonts,  4  Gal.  321;  Cohen 
v.  Coux,  48  Cal.  97. 

An8  even  if  the  holder  had  notice  of  the 
infirmities  of  the  instrument  at  the  time  it 
came  into  his  hands,  nevertheless  if  he  ac- 
quired it  from  a  bona  fide  holder  for  value, 
who  was  unaffected  by  any  of  these  de- 
fenses, he  will  also  take  it  freed  from  such 
defenses,  although  he  has  notice  of  them, 
for  he  cannot  be  placed  on  a  worse  footing 
than  his  transferrer.  Any  other  rule  would 
strike  at  the  life  of  the  instrument,  for  to 
prohibit  a  bona  fide  purchaser  '*from  selling 
as  good  a  right  and  title  as  he  himself  has 
would  destroy  the  very  object  for  which  they 
are  secured  to  him;  would,  indeed,  be  para- 
doxical": Daniel  on  Negotiable  Instruments, 
sec.  803;  Commissioners  v.  Clark,  94  U.  S. 
285;  Riley  v.  Shawhacker,  50  Ind.  592;  Kin- 
ney V.  Kruse,  28  Wis.  190;  Momyer  v.  Coop- 
er^ 36  Iowa,  257;  Roberts  v.  Lane,  64  Me. 
lOS;  18  Am.  Rep.  242;  Hogan  v.  Moore,  48 
Ga.  156;  Woodworth  v.  Huntoon.  40  111. 
131;  89  Am.  Dec.  340;  Bassett  v.  Avery,  15 
Ohio  St.  299;  Watson  v.  Flanagan,  14  Tex. 
354;  see  Folsom  v.  Bartlett,  2  Cal.  163; 
Graham  v.  Larimer,  83  Cal.  173. 

Where  an  indorsee  takes,  from  original 
payee,  with  notice,  or  after  maturity,  the 
maker  of  note  may  set  up  as  defense  want 
or  failure  of  consideration:  Braly  v.  Henry, 
71  Cal.  481;  60  Am.  Rep.  543. 

In  an  action  on  a  promissory  note  and  for 
a  foreclosure  of  a  mortgage,  given  as  pur- 
chase money  and  security  for  the  price  of 
land  bought,  the  defendant  set  up  failure 
of  consideration,  in  misrepresentations  as  to 
boundaries  and  partial  failure  of  title,  and 
offered  to  rescind,  but  not  offering  to  prove 
an  eviction,  the  evidence  was  excluded:. 
Alden  v.  Pryal,  60  Cal.  215. 

Pre-existing  debt:  See  note  to  sec.  3123, 
"Value." 

Less  than  face  value  given  for  note: 
See  note  to  sec  3123. 
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Consideration. — ^Xoformation  as  to  out- 
standing title  to  land  in  the  adverse  posses- 
sion of  another  is  a  suflicient  consideration 
for  a  note:  Lncas  v.  Pico,  55  Cal.  126.  The 
cancellation  and  surrender  of  the  note  of  a 
corporation  is  a  sufficient  consideration  to 
support  a  renewal  note  executed  by  its  presi- 


dent in  his  indiYidual  name:  Hobson  v.  Has- 
sett,  76  Cal.  203. 

Writing  imports  consideration:  Sec 
1614. 

Inquiry  into  consideration:  See,  also» 
note  to  sec.  3116. 


S123.  Indorsee  in  due  eonrse,  what. 

Sec.  3123.  An  indorsee  in  due  course  is  one  who,  in  good  faith,  in  the  ordi- 
nary course  of  business,  and  for  vnlue,  before  its  apparent  maturity  or  presump- 
tive dishonor,  and  without  knowledge  of  its  actual  dishonor,  acquires  a  nego- 
tiable instrument  duly  indorsed  to  him,  or  indorsed  generally,  or  payable  to 
the  bearer. 


Bona  flde  holder,  who  is  and  rights  of: 
See  notes.  9  Am.  Dec.  272,  273;  26  Am.  Dec. 
156-158;  35  Am.  Rep.  688-601. 

Presumptive  dishonor:  See  sec.  3133, 
and  note. 

Good  faith.— At  different  periods  of  the 
English  law,  "suspicious  circumstances," 
which  ought  to  cause  inquiry,  and  then 
**gro8S  neglifi?ence,"  have  been  declared  suf- 
ficient to  establish  mala  fides  in  a  holder 
otherwise  entitled  to  the  immunities  of  a 
bona  fide  holder;  but  these  modifications  of 
the  original  rule  were  found  faulty  when  put 
to  the  test  of  experience,  and  therefore 
abandoned.  The  rule  is  now  firmly  estab- 
lished in  England,  that  while  gross  negli- 
gence may  be  eyidence  tending  to  show  mala 
fides,  and  as  such  admissible,  it  does  not  in 
Itself  amount  to  proof  of  mala  fide«,  and  is 
not  sufficient  to  affect  the  holder  with  notice 
of  defects,  or  to  deprive  him  of  his  right  to 
recover:  Goodman  v.  Harvey,  4  Ad.  &  E. 
870  (1834).  The  latter  rule,  after  some  wav- 
ering in  favor  of  the  rule  of  "suspicions  cir- 
cumstances," may  be  considered  as  now  firm- 
ly established  in  America:  Schoen  v.  Hough- 
ton, 50  Cal.  528;  Seybel  v.  National  Cur- 
rency Bank.  54  N.  Y.  288;  13  Am.  Bep.  583; 
McSparran  v.  Neely,  91  Pa.  St.  17;  Swift  v. 
Smith,  102  U.  S.  444;  Citizens'  Nat.  Bank  v. 
Hooper,  47  Md.  88:  Matthews  v.  Poythress, 
4  Ga.  287;  Rowland  v.  Fowler,  47  Conn. 
347;  Stimson  v.  Whitney,  130  Mass.  591; 
Pond  V.  Waterloo  Ag.  Works,  50  Iowa,  600; 
Grenaux  v.  Wheeler.  0  Tex.  526;  Spruves 
V.  Allen,  79  Til.  553;  Johnson  v.  Way,  27 
Ohio  St.  374;  Edwards  v.  Thomas.  66  Mo. 
483;  Frank  v.  Lilienfeld,  33  Gratt.  390;  and 
numerous  other  cases  in  Daniel  on  Negotia- 
ble Instruments,  sec.  775.  See,  also,  Jordan 
T.  Grover.  99  Cal.  194. 

Notice:  See  note  to  preceding  section; 
Hawley  v.  McCredy,  54  Cal.  388;  and  see 
hereinafter. 

In  the  ordinary  course  of*  business, 
that  is,  according  to  the  usagee  and  customs 
of  commercial  transactions:  Kellogg  v.  Cur- 
tis, 69  Me.  212;  31  Am.  Rep.  273. 

Collateral  security.— Whether  negotiable 
paper  pledged  as  coUateral  security  is  trans- 
ferred in  the  ordinary  course  of  business  is 
a  question  the  solution  of  which  depends  up- 
on the  circumstances  of  the  transfer.  Thus 
the  general  rules  as  to  the  transfer  of  paper 
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payable  to  order  must  be  observed,  for  if 
the  note  is  delivered  unindorsed,  the  holder 
will  acquire  only  the  equitable  title:  Daniel 
on  Negotiable  Instruments,  sec.  741  et  seq. 
Again,  the  question  arises  whether  the  hold- 
er receives  the  paper  as  a  mere  agent  of  the 
transferrer,  in  which  case,  having  no  inter- 
est in  the  paper  itself,  any  defense  available 
against  the  owner  is  available  against  him: 
Coghlin  V.  May,  17  Cal.  515;  see,  also,  Muyo 
V.  Avery,  18  Cal.  309.  Bi\t  when  there  is  a 
binding  agreement  for  an  extension  of  time 
or  other  present  consideration  passes,  the 
transfer  is  in  due  course  if  there  is  no  other 
objection  to  it,  such  as  that  it  is  transferred 
after  maturity.  The  test  question  is.  Has 
there  been  a  change  in  the  legal  rights  of 
the  parties  to  the  transfer?  If  so,  the  hold- 
er, the  other  requisites  being  observed,  en- 
joys the  immunities  of  a  bona  fide  indorsee: 
Naglee  v.  Lyman,  14  Gal.  450,  per  Field.  C. 
J.;  Daniel  on  Negotiable  Instruments,  sec. 
823. 

For  a  case  where  peculiar  circumstances 
introduced  another  equitable  circumstance, 
see  Dupre  v.  Fall,  10  Cal.  430;  see,  also, 
Carrillo  v.  McPhillips,  55  Cal.  130. 

Operation  of  law. — One  who  comes  into 
possession  of  the  instrument  in  the  course 
of  legal  proceedings  does  not  acquire  it  in 
the  ordinary  course  of  business:  Briggs  v. 
Merrill,  58  Barb.  379;  Litchfield  Bank  v. 
Peck,  29  Conn.  384;  Billings  v.  Collins,  44 
Me.  271;  Roberts  v.  Hall.  37  Conn.  205;  9 
Am.  Rep.  308. 

Value.— A  pre-existing  indebtedness  of 
the  indorser  to  the  indorsee  is  a  valuable 
consideration  for  the  transfer,  within  the 
above  section:  Sackett  v.  Johnson,  54  Cal. 
107;  Payne  v.  Bensley.  8  Cal.  260;  68  Am. 
Dec.  318;  Robinson  v.  Smith,  14  Cal.  95; 
Naglee  v.  Lyman,  14  Cal.  454;  Frey  v.  Clif- 
ford, 44  Cal.  342;  Davis  v.  Russell,  52  Cal. 
611;  28  Am.  Rep.  W7;  and  see  notes  to  Mil- 
ler V.  Gettysburg  Bank,  34  Am.  Dec.  451; 
and  Allaire  v.  Hartshorne,  47  Am.  Dec.  182. 

Giving  time  to  one  of  the  makers  from 
whom  an  indebtedness  was  due  within 
which  to  make  the  payment,  is  a  sufficient 
consideration  to  support  the  promise  of  a 
joint  maker  to  pay  the  note:  Weetphal  v. 
Nevills,  92  Cal.  545. 

An  express  agreement  must  be  shown  to 
establish  the  fact  that  a  bill  of  exchange  of 
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either  the  debtor  or  a  third  person  was  tak- 
en by  the  creditor  in  payment  of  a  pre-ex- 
isting debt:  Brown  v.  Olmstead,  50  Cal.  162. 

Less  than  face  given  for  note.— "If  the 
amount  which  the  holder  offers  to  take  for 
a  negotiable  instrum>ent  is  totally  insignifi- 
cant as  compared  to  its  face  value,  it  misrht 
be,  under  the  circumstances,  implied  notice 
that  there  was  something  wrong  about 
it":  Daniel  on  Negotiable  Instruments,  sec. 
777a;  Johnson  v.  Butler,  31  La.  Ann.  776; 
De  Witt  V.  Perkins,  22.  Wis.  473.  But  pur- 
chasing it  for  less  than  the  face  value,  and 
as  a  speculation,  with  the  exercise  of  no 
diligence,  will  not  charge  the  purchaser  with 
notice:  Schoen  v.  Houghton,  50  Oal.  528. 
Evidence  admissible  to  explain  discrepancy 
between  face  of  note  and  amount  paid  for 
it:  See  Turner  v.  Luning,  105  Cal.  124. 

Before  its  apparent  maturity  or  pre- 
sumptive dishonor  without  knowledge, 
etc.— The  commiBsioners  say:  **This  phrase 
is  adopted  to  avoid  much  circumlocution"; 
apparent  maturity:  Sec.  3132  et  seq.;  pre- 
sumptive dishonor:  Sec.  S133. 

It  is  a  g^eral  principle  of  the  law  of  ne- 
gotiable in.strument8  that  a  transferee  who, 
possessing  the  other  requisites  of  an  indorsee 
in  due  course,  also  receives  the  paper  be- 
fore its  maturity,  holds  it  free  froni  all  de- 
fenses which  tend  to  impeach  its  validity  as 
between  antecedent  parties.  Thus,  against 
such  a  holder  prior  payment  would  be  no 
defense:  Morrill  v.  Morrill,  26  Cal.  288; 
Schoen  v.  Houghton,  50  Cal.  628;  Swall  v. 
Clarke,  51  Cal.  227;  nor,  generally,  would 
any  other  defect  in  the  title  of  antecedent 
parties  furnish  a  defense:  Himmelmann  v. 
Hotaling,  40  Cal.  Ill;  6  Am.  Rep.  600; 
Haight  V.  Joyce,  2  Cal.  64;  56  Am.  Dec.  311; 
Fuller  V.  Hutchings,  10  Cal.  523;  Thorne  v. 
Yontz,  4  Cal.  321;  see  note  to  next  section.' 

On  the  other  hand,  there  is  no  principle  of  ^ 
law  better  settled  than  that  a  person  who 
purchases  negotiable  paper  after  it  has  been 
dishonored  or  is  overdue  takes  it  subject  to 
all  the  equities  which  properly  attach  there- 
to between  the  antecedent  parties:  Coye  v. 
Palmer,  16  Cal.  159;  Vinton  v.  Crowe,  4  Cal. 
809;  Hay  ward  v.  Stearns,  39  Cal.  58;  Graves 
V.  Mono  Lake  etc.  Co..  81  Cal.  303;  McPher- 
son  V.  Weston,  85  Cal.  90.  That  the  pur: 
chaser  of  a  note,  at  a  sheriff's  sale,  after 
maturity  takes  it  subject  to  defense  of  fail- 
ure of  consideration,  s^  Rialey  v.  Gray,  99 
Cal.  40.  And  that  the  purchaser  of  a  prom- 
issory note  after  maturity  is  not  an  indorsee 
in  due  course  of  business,  see  Chase  v. 
Whitraore,  68  Cal.  545;  Woodsum  v.  Cole.  69 
Cal.  142.  In  the  latter  case  payment  of  the 
note  to  the  payee  before  notice  of  assign- 
ment may  be  set  up  as  a  defense:  Bank  of 
Stockton  V.  Jones,  05  Cal.  437;  James  v* 
Yaeger,  86  Cal.  1^;  but  not  a  defense  or 
counterclaim  which  has  arisen  since  the 
commencement  of  the  action:  Wood  v. 
Brush,  72  Cal.  224.    One  who  takes  after 


maturity,  from  one  of  the  payors,  a  note  in- 
dorsed by  the  payee  takes  it  charged  with 
notice  of  the  circumstances  of  the  payor  • 
possession:  See  Templeton  v.  Poole,  59  Cal. 
286.  The  rule  of  apparent  maturity  em- 
braced by  the  above  section  and  section 
3134,  post,  is  somewhat  modified  as  to 
checks  by  section  3255,  subdivision  2. 

But  this  principle  is  to  be  taken  with  the 
very  important  modification  that  a  transferee 
can  generally  get  as  good  a  title  as  his  trans- 
ferrer, and  therefore  it  has  been  stated  that 
if  the  party  who  transferred  the  instrument 
to  the  holder  acquired  the  note  before  ma- 
turity, and  was  himself  unaffected  by  any 
infirmity  in  it,  the  holder  acquires  as  good 
a  title  as  the  transferrer,  although  it  were 
overdue  and  dishonored  at  the  time  of  the 
transfer:  Daniel  on  Negotiable  Instruments, 
sees.  726a,  786.    803:   Bank   of    Sonoma   v. 
Gove,  63  Cal.  355;  49  Am.  Rep.  92.    In  this 
case  it  was  unnecessary  to  express  an  opin- 
ion on  the  point,  which  is  well  established  in 
England,  though  not  uniformly  followed  by 
decisions    in    the    United    States,    namely: 
"That  the  general  rule,  that  the  purcha.ser 
of  overdue  paper  can  stand  in  no  better  po- 
sition than  his  transferrer,  does  not  apply  60 
far  as  to  invalidate  bills  and  notes  drawn, 
indorsed,  or  accepted    for    accommodation, 
overdue  at  the  time  they  are  negotiated  or 
transferred,  it  being  considered  that  parties 
to  accommodation  paper  hold  themselves  out 
to  the  public  by  their  signatures  to  be  bound 
to  every  person  who  shall  take  the  same  for 
value,  the  same  as  if  it  were  paid  to  them- 
selves.   And  the  fact    that  the    purchaser 
knew  that  the  paper  was  so  drawn,  indorsed, 
or   accepted  for  accommodation    does  not 
weaken  his  position":    Per    McKlnstry,  J.: 
Daniel  on  Negotiable  Instruments,   section 
726,  cites  English  and  American  cases. 

The  doctrine  of  "notice"  and  "maturity" 
therefore  relates  merely  to  the  holder's  ac- 
quiring a  better  title  than  his  transferrer, 
for  he  may  generally,  without  such  pre- 
requisites, rely  upon  the  title  of  his  trans- 
ferrer: See  facts  in  Bank  of  Sonoma  v. 
Gove.  63  Cal.  356;  49  Am.  Rep.  92;  note  to 
sec.  3122,  ante;  Folsom  v.  Bartlett,  2  Cal. 
163;  Poorman  v.  Mills,  39  Cal.  345;  2  Am. 
Rep.  451;  Daniel  on  Negotiable  Instruments, 
sees.  803,  804;  see  facts  in  Thorne  v.  Yontx, 
4  Cal.  321;  Eames  v.  Crozier,"l01  Cal.  260. 

To  this  rule  there  is  this  exception,  that 
if  the  note  were  inv«.lid  as  between  maker 
and  payee,  the  payee  could  not  himself  by 
purchase  from  a  bona  fide  holder  become  a 
successor  to  his  rights:  Tod  v.  Wick^  3<5 
Ohio  St.  387;  Sawyer  v.  WisweU,  9  AUen,  42; 
Kost  V.  Bender,  25  Mich.  516,  per  Cooley. 
J.;  see  Boit  v.  Whitehead.  50  Ga.  76. 

Checks  are  an  exception  to  the  rale  of 
"after  maturity":  Sec.  3255,  subd.  2. 

Demand  and  notice:  See  sec.  3116,  and 
note. 


3124.  Bights  of  indorsee  in  due  course. 

Sec.  3124.    An  indorsee  of  a  negotiable  instrument,  in  due  course,  acquires 
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an  absolute  title  thereto,  so  that  it  is  valid  in  his  hands,  notwithstanding  any 
provision  of  law  making  it  generally  void  or  voidable,  and  notwithstanding  any 
defect  in  the  title  of  the  person  from  whom  he  acquired  it. 

Are  there  any  defenses  in  this  state 
against  a  holder  in  due  course?  "See 
Code  Civ,  Proc,  sec.  368;  also  sec.  1450, 
ante.  See,  also,  Vinton  v.  Crowe,  4  Cal.  309. 
The  first  part  of  this  section  is  an  old  rule 
as  to  bills  Toid  by  the  common  law:  Rock- 
well V.  Charles,  2  Hill,  409;  Korris  y.  Lang- 
ley,  19  N.  H.  423;  Johnson  v.  Meeker,  1 
Wis.  436;  see  Bank  of  Genessee  t.  Patchin 
Bank,  19  K.  Y.  312.  But  it  is  otherwise  as 
to  bills  poid  by  statute:  Vallett  v.  Parker,  6 
Wend.  615;  Rockwell  v.  Charles,  2  Hill,  499. 
The  rule  is  established  in  England  by  stat- 
ute": From  the  note  of  the  commissioners. 
It  is  generally  held  that  when  the  statute 
law  pronounces  the  contract  eTidenced  by 
the  bill  or  note  as  void,  no  degree  of  cur- 
rency in  the  market,  or  of  innocence  or  ig- 
norance on  the  part  of  the  holder,  can  im- 
part validity  to  it.  Thus,  under  an  express 
prohibition  of  a  statute,  a  note  or  bill  given 
for  a  gaming  consideration  would  be  invalid 
even  in  the  hands  of  a  bona  fide  indorsee: 
Height  V.  Joyce,  2  Cal.  64;  56  Am.  Dec.  311; 
Poorman  v.  Mills,  39  Cal.  345;  2  Am.  Rep. 
451*  Yet  if  the  note  between  the  parties, 
though  other^rise  illegal,  was  not  expressly 
rendered  void  by  statute,  it  is  good  in  the 
hands  of  an  indorsee  in  due  course:  Id.; 
and  Thome  v.  Yontz,  4  Cal.  321;  Fuller  v. 
Hutchings,  10  Cal.  523;  Rockwell  v.  Charles, 
2  Hill,  499.  But  when  the  note  was  void 
by  statute,  the  bona  fide  holder  could,  of 
course,  recover  against  the  indorser  on  his 
separate  and  independent  contract  warrant- 
ing its  validity:  Daniel  on  Negotiable  In- 
struments, sec.  807. 

The  language  of  the  code  is  Tery  broad, 
and  seems  to  cut  off  all  defenses  on  the 
part  of  the  maker  as  against  a  holder  in  due 
course. 

Quaere,  whether  the  language  of  this 
section  also  excludes  the  other  defenses 
which  are  generally  held  available  against 
a  bona  fide  holder  in  due  course,  and  which 

3126.  Inatnunent  left  blank. 

Sec.  3125.  One  who  makes  himself  a  party  to  an  instrument  intended  to  be 
negotiable,  but  which  is  left  wholly  or  partly  in  blank,  for  the  purpose  of  fill- 
ing afterward,  is  liable  upon  the  instrument  to  an  indorsee  thereof  in  due 
course,  in  whatever  manner  and  at  whatever  time  it  may  be  filled,  so  long  as  it 
remains  negotiable  in  form. 

Ill;  Fullerton  v.  Sturgiss,  4  Ohio  St.  529; 
Jones  V.  Shelbyville  Ins.  Co.,  1  Met  (Ky.) 
58;  Ives  v.  Farmers'  Bank,  2  Allen,  236; 
Rich  V.  Starbuck,  51  Ind.  87;  Hardy  v.  Nor- 
ton, 66  Barb.  527;  Joseph  v.  National  Bank, 
17  Kan.  259;  Snyder  v.  Van  Doren,  46  Wis, 
602;  32  Am.  Rep.  739. 

Of  course,  the  holder  must  be  bona  fide» 
having  no  notice  that  the  blank  has  been 
filled  up  in  excess  of  his  authority  by  the 
agent  to  whom  it  was  iutrusted  in  blank: 


rest  upon  the  supposition  that  no  agreement 
ever  existed,  eithei^-1.  By  reason  of  the  in- 
capacity to  consent  of  the  party  assuming 
to  consent;  as  in  the  case  of  an  infant,  mar- 
ried woman,  lunatic,  or  person  under  guard- 
ianship: Daniel  on  Negotiable  Instruments, 
sec.  8()6a;  or  2.  By  reason  of  the  want  of 
consent  of  the  party  sought  to  be  bound;  as 
where  the  signature  is  forged:  Daniel  on 
Negotiable  Instruments,  sec.  1351  et  seq.; 
or  subsequently  materially  altered:  Daniel 
on  Negotiable  Instruments,  sec.  1373.  So,  if 
executed  by  one  acting  as  agent  of  the  prin- 
cipal, but  exceeding  his  authority,  the  prin- 
cipal not  being  in  fault  in  misleading  inno- 
cent parties  as  to  the  extent  of  the  agent's 
authority:  Andover  Bank  v.  Grafton,  7  N. 
H.  298;  Weathered  v.  Smith,  9  Tex.  622; 
60  Am.  Dec.  186;  The  Floyd  Acceptance,  7 
Wall.  606;  Fearn  v.  Filica,  7  Man.  &  G. 
514;  or  if  executed  under  violent  duress: 
Loomis  V.  Ruck,  56  N.  Y.  465;  though  there 
is  some  doubt  upon  this  point:  Daniel  on 
Negotiable  Instruments,  sec.  857;  1  Parsons 
on  Notes  and  Bills,  276. 

Fraud  or  illegality  in  the  inceptioii.— 
Burden  of  proof  when  note  is  held  by  in- 
dorsee: See  Fames  v.  Crozier,  101  Cal.  260. 

Title,  indorsements.— ^Proof  of  the  in- 
dorsement of  a  promissory  note  is  necessary 
to  entitle  it  to  admission  in  evidence,  unless 
waived:  Poorman  v.  Mills,  35  Cal.  118; 
05  Am.  Dec.  90;  Youngs  v.  Bell,  4  Cal.  201; 
Grogan  v.  Ruckle,  1  Cal.  158. 

An  agent  who  has  received  a  promissory 
note  by  indorsement  holds  the  title  as 
against  all  parties  thereto,  except  the  prin- 
cipal, and  may  maintain  an  action  thereon 
in  his  own  name:  Poorman  v.  Mills,  36  Cal. 
118;  95  Am.  Dec.  90. 

Non-neg^otiable  instruments,  assign- 
ments of:  Sec.  1459. 

Actions  by  assignee  or  indorsee:  See 
Code  Civ.  Proc,  sec.  368. 


Instruments  in  blank  are  letters  of 
credit.— "The  indorsement  on  a  blank  note 
is  a  letter  of  credit  for  an  indefinite  sum": 
Per  Lord  Mansfield,  in  Russel  v.  Langstaffe, 
2  Doug.  514.  **And  this  admirable  state- 
ment of  the  law,"  says  Mr.  Daniel  (Daniel 
on  Negotiable  Instruments,  sec.  142),  "is 
almost  universally  quoted  with  approval  and 
followed  as  a  precedent,  applying  equally 
to  maker,  acceptor,  and  drawer  as  to  the 
indorser":  Mahone  t.  Central  Bank,  17  Ga. 
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See  cases  cited  snpra;  and  Michisran  Bank 
V.  Eldped,  9  Wall.  564;  Frank  v.  Lillenfeld. 
83  Gratt.  385;  Dierks  v.  Roberts,  13  S.  C. 
338;  Rodlick  v.  Doll,  54  N.  Y.  236;  13  Am. 
Bep.  573;  see,  also,  Daniel  on  Negotiable  In- 
struments, sees.  843,  1405. 

An  alteration  of  a  note  which  does  not 
vary  the  meaning  or  nature  of  the  subject 
matter  of  the  contract  is  immaterial:  Hum- 
phreys V.  Crane,  5  Cal.  173. 

Where  a  promissory  note  was  made  leay- 
ing  the  rate  of  interest  blank,  and  subse- 
quently filled  in  by  the  holder,  he  cannot. 


without  jsome  evidence  of  agreement,  recoTer 
more  than  the  legal  rate;  such  filling  up  of 
the  blank  is  not  such  an  alteration  of  the 
note  as  to  vitiate  it  and  debar  the  holder 
from  recovering  the  principal  with  legal  in- 
terest. But  if  he  had  transferred  the  note 
thus  filled  up  to  an  innocent  purchaser,  the 
maker  would  have  been  liable  to  the  amount 
of  interest  inserted :  Fisher  v.  Dennis,  6  CaL 
577;  65  Am.  Dec.  534;  afllrmed  in  Visher  v. 
Webster.  8  Cal.  109. 
See  note,  "Payee  Blank,"  ante,  sec  3069. 


ARTICLE  IV. 


Sec.  3130. 
Sec.  3131. 
Sec.  3132. 
Sec.  3133. 
Sec.  3134. 
Sec.  3135. 
Sec.  313C. 
Sec.  3137. 


PRESENTMENT  FOR  PAYMENT. 

Effect  of  want  of  demand  on  principal  debtor. 

Presentment,  how  made. 

Apparent  maturity,  when.  ^ 

Presumptive  dishonor  of  bill,  payable  after  sight. 

Apparent  maturity  of  bill,  payable  at  sight. 

Apparent  maturity  of  note. 

Same. 

Surrender  of  instrument,  when  a  condition  of  payment. 


3130.  Effect  of  want  of  demand  on  principal  debtor. 

Sec.  3130.  It  is  not  necessary  to  make  a  demand  of  payment  upon  the  prin- 
cipal debtor  in  a  negotiable  instrument  in  order  to  charge  him;  but  if  tiie 
instrument  is  by  its  terms  payable  at  a  specified  place,  and  he  is  able  and  will- 
ing to  pay  it  there  at  maturity,  such  ability  and  willingness  are  equivalent  to  an 
offer  of  payment  upon  his  part. 


Demand  and  notice,  when  executed: 
See  1  Am.  Dec.  99,  note. 

Presentment  at  a  particular  place.— 
The  contract  of  the  principal  debtor  is  an 
absolute  one,  and  does  not  depend  upon  a 
demand  to  fix  his  liability:  Ziel  v.  Dukes, 
12  Cal.  479;  Halleck  t.  Moss,  22  Cal.  278; 
Bell  V.  Sackett,  38  Cal.  409;  note,  ante,  sec. 
3116,  subd.  4.  .It  was  early  decided  in  this 
state,  and  is  now  the  generally  accepted 
doctrine  throughout  the  United  States,  the 
courts  following  the  opinion  of  the  majority 
of  the  judges  in  Rowe  v.  Young,  2  Brod.  & 
B.  165,  that  it  is  not  necessary,  as  against 
the  maker  or  acceptor,  to  aver  or  prove  pre- 
sentment or  demand  of  payment  at  the 
specified  place  where  the  bill  or  note  is  made 
payable,  in  order  to  maintain  an  action 
against  him.  But  the  only  consequence  of 
neglect  of  the  holder  to  make  such  a  pre- 
sentment would  be,  "that  if  ready  at  the 
time  and  place  with  the  funds,  the  obligor 
has  so  far  satisfied  the  contract  that  he  can- 
not be  responsible  for  any  future  damages, 
either  as  costs  of  suit  or  interest  for  delay**: 
Per  Field,  C.  J.,  in  Montgomery  v.  Tutt,  11 
Cal.  307,  overruling  Wild  v.  Van  Valken- 
hurg,  7  Cal.  166;  see  note  to  North  Bank  v. 
Abbot,  25  Am.  Dec.  340;  and  Washington  v. 
Planters*  Bank,  28  Am.  Dec  335.  **A  further 


consequence,  indeed,  might  follow  if  any  loss 
had  been  sustained  by  his  (the  plaintiff's) 
failure  to  present;  but  this  must  be  set  up 
as  matter  of  defense*':  Per  Tucker,  P.,  in 
Armistead  v.  Armisteadt  10  Leigh,  5(^.  But 
in  such  case  the  maker  or  acceptor  is  dis^ 
charged  to  the  extent  only  of  the  loss  or  in- 
jury sustained:  Daniel  on  Negotiable  Instru- 
ments, sec.  643;  and  Lazier  v.  Horan,  55 
Iowa,  75,  39  Am.  Rep.  167,  which  was  a 
case  where  the  maker,  at  the  maturity  of 
the  note,  deposited  the  amount  at  the  speci- 
fied bank,  and  no  presentment  having  been 
made,  and  the  bank  having  afterward  failed, 
these  facts  were  held  to  constitate  a  com- 
plete defense  on  the  part  of  the  maker  to 
an  action  on  the  note.  If  the  maker  has 
funds  in  the  bank  and  withdraws  them  after 
time  of  payment,  the  holder  is  entitled  to 
principal  and  interest  against  him:  Hills  v. 
Place,  48  N.  Y.  520;  8  Am.  Bep.  508. 

Protest  for  nonpayment  of  a  promis- 
sory note  is  not  necessary  to  fix  the  lia- 
bility of  indorsers.  "A  presentation  of  it  to 
the  maker  upon  the  day  of  its  maturity  for 
payment,  a  refusal  by  him  to  pay  it,  and 
notice  to  the  indorsers  of  such  presentation 
and  refusal  are  sufScient*':  Kellogg  v.  Pacific 
Box  Factory,  57  Cal.  327. 

Presentment  not  necessary  to  charge 
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drawer  in  a  bill  drawn  upon  himself:  Presentment  of  bill  of  exchange  for 

See  sec.  3155,  subd.  8,  note,  post.  payment:  Sec.  3211  et  seq. 

Presentment  of  bill  of  exchange  for  Presentment  in  case  of  acceptance  for 

acceptance:  Sec.  3185  et  seq.  honor:  Sees.  3206,  3207. 

3131.  FresentmeiLt,  how  made. 

Sec.  3131.  Presentment  of  a  negotiable  instrument  for  payment,  when  neces- 
sary, mnst  be  made  as  follows,  as  nearly  as  by  reasonable  diligence  it  is  prac- 
ticable: 

1.  The  instrument  must  be  presented  by  the  holder,  or  his  agent; 

2.  The  instrument  must  be  presented  to  the  principal  debtor,  if  he  can  be 
found  at  the  place  where  presentment  should  be  made;  and  if  not,  then  it  must 
be  presented  to  some  other  person  having  charge  thereof,  or  employed  therein, 
if  one  can  be  found  there; 

3.  An  instrument  which  specifies  a  place  for  its  payment  must  be  presented 
there;  and  if  the  place  specified  includes  more  than  one  house,  then  at  the  place 
of  residence,  or  business,  of  the  principal  debtor,  if  it  can  be  found  therein; 

4.  An  instrument  which  does  not  specify  a  place  for  its  payment  must  be 
presented  at  the  place  of  residence,  or  business,  of  the  principal  debtor,  or 
wherever  he  may  be  found,  at  the  option  of  the  presenter; 

5.  The  instrument  must  be  presented  upon  the  day  of  its  maturity,-  or,  if  it  is 
payable  on  demand,  it  may  be  presented  upon  any  day.  It  must  be  presented 
within  reasonable  hours;  and  if  it  is  payable  at  a  banking-house,  within  the  usual 
banking  hours  of  the  vicinity,  but,  by  the  consent  of  the  person  to  whom  it 
should  be  presented,  it  may  be  presented  at  any  hour  of  the  day; 

6.  If  the  principal  debtor  has  no  place  of  business,  or  if  his  place  of  business, 
or  residence,  cannot,  with  reasonable  diligence,  be  ascertained,  presentment  for 
payment  is  excused.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  eflfect  July  1,  1901.] 


Presentment  of  bills  of  exchange  for 
acceptance:  See  sec.  3185  et  seq. 

Presentment  of  bills  of  exchange  for 
payment:  See  sec.  3211  et  seq. 

Bills  of  exchange,  where  payable:  See 
sec.  3176. 

Beasonable  diligence:  See  notes  to  sees. 
3155,  3213;  and  sec.  3168,  and  note. 

Iiiability  of  indorser  and  drawer.— "In 
respect  to  the  indorser  of  a  bill  or  note,  or 
the  drawer  of  a  bill  payable  at  a  particular 
bank  or  other  place,  the  rule  is  different 
[from  that  stated  in  the  above  note].  He 
is  not  the  original  debtor,  but  only  a  surety. 
His  undertaking  is  not  general,  but  condi- 
tional upon  due  diligence  being  used  against 
the  principal  debtor,  and  such  diligence  re- 
quires presentment  at  the  place  specified, 
where  it  is  to  be  presumed  that  funds  have 
been  provided  to  meet  the  bill  or  note  at 
maturity'* :  Daniel  on  N-egotiable  Instruments, 
sec.  644;  note,  ante,  sec.  3116,  subd.  4; 
Bank  of  United  States  v.  Smith,  11  Wheat. 
171;  Cox  V.  National  Bank,  100  U.  S.  712; 
Lawrence  v.  Dobyns,  30  Mo.  196;  Femer  v. 
Williams,  37  Barb.  9;  Story  on  Notes,  sec. 
230;  Chitty  on  Bills,  13th  Am.  ed.,  409. 

"If  the  holder  declines  to  accept  payment 
when  it  is  tendered  on  a  proper  demand,  the 


liability  of  the  drawer  ceases,  for  the  reason 
that  his  undertaking  was  that  the  check 
would  be  paid  when  payment  should  be  first 
demanded  in  due  form  and  within  the  proper 
time;  but  he  does  not  undertake  that  it  will 
be  paid  on  a  second  demand,  when  payment 
has  been  tendered  and  refused  on  a  prior  de- 
mand made  in  due  form  and  within  the 
proper  time**:  Per  Crockett,  J.,  in  Simpsou 
v.  Pacific  Mut.  Life  Ins.  Co.,  44  Cal.  139, 
144. 

In  a  case  where  a  draft  payable  generally 
in  money  was  written  across  by  an  unau- 
thorized stranger,  with  the  words  "payable 
in  United  States  gold  coin,"  it  was  held  to 
be  not  such  an  alteration  as  would  vitiate 
the  draft.  It  was  found  by  the  court  below 
that  the  plaintiffs  demanded  payment  in  gold 
coin,  and  when  it  was  refused,  delivered  the 
draft  to  a  notary.  And  the  court  in  effect 
also  found  that  the  demand  by  the  notary 
was  for  gold  coin.  There  was  no  evidence 
tending  to  prove  that  when  the  plaintiffs 
presented  the  draft  for  payment,  and  de- 
manded gold,  they  had  any  notice  or  in- 
formation that  the  words  across  the  face  of 
the  draft  were  w^ritten  without  the  authori- 
ty of  the  drawer.  Nevertheless,  "in  order 
to  hold  the  drawer  it  was  incumbent  on  the 
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^laiDtiffs  to  make  a  proper  demand  of  pay- 
ment, and  to  give  dae  notice  of  nonpayment. 
As  the  draft  specified  no  particular  kind  of 
money  in  which  it  was  payable,  it  might 
have  been  paid  in  legal  tender  notes;  and  it 
was  not  competent  for  either  of  the  parties 
to  proTe  by  parol  that  it  was  understood 
and  agreed  that  it  should  be  paid  either  in 
gold  or  silver.  ....  They  were  authorized 
to  demand  payment  according  to  the  tenor 
of  the  drafts  and  not  otherwise;  and  if  the 
demand  was  limited  to  gold  coin,  it  was  not 
sufficient  to  hold  the  drawer A  de- 
mand of  this  character  by  the  notary  was 
not  more  effectual  to  charge  the  drawer  than 
a  similar  demand  by  the  plaintiflT':  Per 
Crockett,  J.,  in  Langenberger  v.  Kroeger,  48 
Cal.  147;  17  Am.  Rep.  418. 

Place  of  presentment,  what  sufficient: 
See  24  Am.  Bep.  160,  161,  note;  15  Am. 
Dec.  643,  644,  note- 

Subd.  1.  Holder  to  make  present- 
ment—To whom  payable.— Where  the  in- 
strument is  payable  specially  to  a  particular 
person,  but  delivered  by  him  without  in- 
dorsement to  an  agent  to  receive  the  pay- 
ment, such  agent  may  present  the  instru- 
ment for  payment,  and  payment  to  him  will 
be  valid:  Doubleday  v.  Kress,  60  Barb.  196. 
See  Cole  v.  Jeesup.  10  N.  Y.  96.  It  is  weU 
settled  that  the  authority  of  an  agent  or 
notary  to  demand  payment  need  not  be  in 
writing:  Shed  jr,  Brett,  1  Pick.  401;  11  Am. 
Dec.  209;  Sussex  Bank  v.  Baldwin,  17  N. 
J.  L.  487;  Hartford  Bank  v.  Stedman,  3 
Conn.  489;  Bank  of  Utica  v.  Smith,  18 
Johns.  230;  Williams  v.  Matthews,  18  Cow. 
252. 

When  the  holder  is  dead,  demand  should 
be  made  by  his  personal  representative: 
Daniel  on  Negotiable  Instruments,  sec.  578; 
1  Parsons  on  Notes  and  Bills,  360;  Story  on 
Promissory  Notes,  sec.  249;  but  if  there  is 
no  personal  representative  at  the  time,  pre- 
sentment and  demand  witl^n  a  reasonable 
time  after  his  appointment  will  be  sufficient 
to  charge  subsequent  parties,  although  pre- 
sentment and  demand  were  not  made  at 
maturity:  White  v.  Stoddard,  11  Gray,  528. 

Subd.  2.  Presentment  to  whom— Clerk. 
"There  is  no  doubt  that  a  clerk  found  at 
the  counting-room  of  the  acee-ptor  or  prom- 
isor is  a  competent  party  for  presentment  for 
payment  to  be  made  to,  without  showing 
anv  special  authority  given  him":  Stainback 
V.  Bank  of  Virginia,  11  Gratt.  260;  Draper 
V.  demons,  4  Mo.  52;  Stewart  v.  Eden,  2 
Caine8,121;  2  Am.  Dec.  222;  Bradley  v.  North- 
em  Bank,  60  Ala.  259;  Daniel  on  Negotiable 
Instruments,  sec.  588.  But  a  simple  state- 
ment in  a  protest  that  the  paper  was  pre- 
sented "at  the  office  of  the  makers,"  without 
,  showing  from  whom  the  demand  was  made, 
and  that  he  was  an  authorized  agent,  will  be 
insufficient:  Nave  v.  Richardson,  36  Mo.  130. 

Partnership.— Where  a  partnership  firm 
is  the  principal  debtor,  a  presentment  to  any 
one  of  the  members  of  the  firm  is  sufficient: 
Shed  V.  Brett,  1  Pick.  401;  11  Am.  Dec.  209; 
Branch  of  State  Bank  v.  McLeran,  26  Iowa, 
306;  Erwin  v.  Downs,  15  N.  Y.  375;  even 


after  dissolution,  for  the  liability  still  con- 
tinues: Hubbar^  v.  Matthews,  54  N.  Y.  50; 
Fourth  Nat  Bank  v.  Henschuk.  52  Mo.  207; 
Crowley  v.  Barry,  4  GiU.  194;  Coster  v. 
Thomason,  19  Ala.  717;  Hunter  v.  Hemp- 
stead, 13  Am.  Dec.  468,  note  470.  A  de- 
mand on  the  agent  of  one  partner  after  dis- 
solution, the  other  partner  being  absent,  held 
sufficient:  Brown  v.  Turner,  15  Ala.  832. 

When  principal  debtor  is  dead.— "If  the 
acceptor  or  maker  b?  dead  at  the  time 
of  the  maturity  of  the  bill  or  note,  it  should 
be  presented  to  his  personal  representative, 
if  one  be  appointed,  and  his  place  of  resi- 
dence can  by  reasonable  inquiries  be  ascer- 
tained": Daniel  on  Negotiable  Instruments, 
sec.  591;  Gower  v.  Moore,  25  Me.  16;  43^ 
Am.  Dec.  247;  Price  v.  Young,  1  Nott  & 
McC.  438;  Story  on  Promissory  Notes,  sees. 
241-253;  Magruder  v.  Union  Bank,  3  Pet. 
87;  Juniata  Bank  v.  Hale,  16  Serg.  &  H. 
167;  Groth  v.  Gyger,  31  Pa.  St.  271;  72 
Am.  Dec.  745;  Boyd  v.  City  Sav,  Bank,  15 
Gratt.  501.  And  if  ther&  be  no  executor  or 
administrator,  or  he  or  his  place  of  resi- 
dence cannot  be  found,  the  presentment  should 
be  made  at  the  last  residence  of  the  de- 
ceaBed:  Story  on  Promissory  Notes,  sec 
241;  cases  supra;  Chitty  on  Bills,  8th  ed.» 
c.  9,  pp.  389,  401. 

Chase  v.  Evoy,  49  Cal.  467,  as  reported, 
end  the  syllabus,  which  reads,  "If  the  maker 
of  such  note  f  payable  thirty  days  after  de- 
mand] dies  before  demand  of  payment  is 
made,  a  presentation  of  the  note  to  his  ad- 
ministrator for  allowance  as  a  claim  against 
the  estate  is  not  a  demand  of  payment,"  are 
somewhat  startling  in  view  of  the  authori- 
ties cited  above.  But  an  examination  of  the 
transcript,  and  the  points  and  authorities  of 
counsel  in  this  case,  ^ow  that  the  question 
before  the  court  was  one  of  pleading, 
whether  a  demand  of  payment  had  been  suf- 
ficiently averred  in  the  complaint. 

The  payee  and  legal  owner  of  a  note, 
not  the  equitable  owner,  must  present  the 
same  for  allowance  to  the  payor's  adminis- 
trator: Marsh  v.  Dooley,  52  Cal.  282. 

Insolvency  does  not  remove  the  necessity 
of  presenting  for  payment.  In  such  case 
"the  demand  may  and  should  be  made  upon 
the  bankrupt  or  insolvent  personally,  or  at 
his  domicile  or  place  of  business,  in  the  same 
way  or  manner  as  if  he  were  not  bankrapt 
or  insolvent:  Chitty  on  Bills,  8th  ed.,  c.  9. 
pp.  886,  388;  Collins  v.  Butler,  2  Strange, 
1087;  Howe  v.  Bowes,  16  East,  112;  Groton 
V.  Dallheim,  6  Greenl.  476;  Shaw  v.  Reed, 
12  Pick.  132":  Story  on  Promissory  Notes, 
sec.  241. 

Subd.  3:  See  note,  first  part  of  this  sec- 
tion. 

Place  of  residence  or  business.— In  an 
action  upon  a  draft  upon  N.  F.  Mills,  "care 
of  M.  S.  &  Co.,  No.  114  South  Main  St.,  St 
Louis,  Mo.,"  the  notarial  certificate  stated 
that  the  notary  presented  it  "at  the  place 
of  business  of  N.  F.  Mills,  St.  Louis,  to  the 
person  in  charge  thereof."  It  appeared  that 
N.  F.  Mills  had  two  places  of  business  in  St. 
Louis,  one  of  which  was  No.  114;  and  it  was 
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held  that  the  certified  presantmeot  was  in- 
sufBcient  to  ehow  due  diligence,  to  charge 
the  indoners:  Brooks  v.  Higby,  11  Hun,  236. 
But  if  actually  presented  to  the  drawers, 
though  not  at  the  place  of  payment,  and 
protested  at  the  place  where  presented,  it 
is  sufficient:  Mason  t.  Franklin,  3  Johns. 
202;  Boot  v.  Franklin,  3  Johns.  207. 

Payable  at  any  one  of  several  banks.— 
A  note  or  accepted  bill  payable  at  any  one 
of  several  banks  gives  a  choice  to  the  payee 
or  holder,  and  a  presentment  at  any  one  of 
the  banks  enumerated  or  included  by  the 
terms  of  the  instrument  is  sufficient:  North 
Bank  y.  Abbot,  25  Am.  Dec.  334,  note  340; 
Page  V.  Webster.  15  Me.  249;  33  Am.  Dec. 
60S;  Freeman's  Bank  v.  Ruckman,  16  Gratt. 
126;  Brickett  v.  Spalding,  33  Vt.  109;  Boit 
T.  Corr,  54  Ala.  113;  Jackson  ▼.  Packer,  13 
Conn.  342. 

Subd.  4b  Place  of  date  prima  facie 
place  of  payment.— Although  there  is  no 
other  place  of  payment  named,  dating  a  note 
at  a  particular  place  does  not  necessarily 
make  it  payable  at  the  place  of  date,  for 
parol  evidence  is  allowed  to  show  an  agree- 
ment between  the  makers  and  indorsers  that 
the  note  shall  be  payable  at  a  particular 
place:  Pierce  v.  Whitney,  29  Me.  188;  Cox 
▼.  National  Bank,  100  U.  S.  713;  Brent  ▼. 
Bank  of  the  Metropolis,  1  Pet.  92;  State 
Bank  v.  Hurd,  12  Mass.  171;  Mey«r  y.  Hib- 
sher,  47  N.  Y.  266. 

The  place  of  date  is  prima  fade  evideuce 
that  such  place  is  the  maker's  place  of  busi- 
ness and  residence;  and  it  is  sufficient  to 
charge  an  indorser,  in  the  opinion  of  Mr. 
Daniel  (Daniel  on  Negotiable  Instruments, 
sec.  640)  to  have  the  note  in  that  place  at 
the  time  of  maturity,  and  to  make  proper 
inquiry  after  the  place  of  the  maker's  resi- 
dence or  place  of  business,  provided  that  the 
holder  does  not  know  that  his  residence  is 
elsewhere:  See  Britton  v.  NiccoUs,  104  U. 
S.  757;  Meyer  v.  Hibsher.  47  N.  Y.  270;  Ap- 
persoQ  V.  Bynum,  5  Cold.  348;  Staylor  v. 
Williams,  24  Md.  199;  Stewart  v.  Eden,  2 
Caines,  121;  2  Am.  Dec.  222;  but  see  Apper- 
son  V.  Pritchard,  9  Heisk.  798;  and  1  Par- 
sons on  Notes  and  Bills,  458;  see,  also,  note 
to  Galpin  v.  Hard,  16  Am.  Dec.  643;  sec. 
3100,  note. 

A  note  not  payable  at  any  particular  place 
is  payable  and  should  be  presented  for  pay- 
ment at  the  residence  or  place  of  business 
of  the  maker  or  wherever  he  may  be  found, 
at  the  option  of  the  presenter:  Haber  v. 
Brown,  101  Cal.  446.  See  same  case  as  to 
due  diligence. 


Subd.  6.  Day  of  its  maturity.— If  the 
presentment  be  made  before  the  bill  or  note 
is  due,  when  it  has  a  certain  time  to  run,  it  is 
entirely  premature  and  nugatory,  and,  so  far 
as  it  aflfects  the  drawer  or  indorser,  a  per- 
fect nullity:  Griffin  v.  Goflf,  12  Johns.  423; 
Jackson  V.  Newton,  8  Watts,  401;  Salter  v. 
Burt,  20  Wend.  206;  32  Am.  Dec.  530; 
Mechanics'  Bank  v.  Merchants'  Bank,  6 
Met.  13. 

If  presented  after  maturity,  there  being  no 
sufficient  legal  excuse  for  the  delay,  it  will, 
of  course,  be  of  no  avail,  as  the  drawer  and 
indorsers  will  have  been  already  discharged: 
Montgomery  Bank  v.  Albany  City  Bank,  8 
Barb.  396;  S.  C,  7  N.  Y;  459;  Windam  Bank 
V.  Norton,  22  Conn.  213;  56  Am.  Dec.  397; 
Bauer  v.  Broder,  107  Cal.  282. 

The  evidence  of  the  promptness  of  the  pre- 
sentment or  of  the  excuse  for  the  delay 
must  be  distinct  and  clear,  since  the  burdpn 
of  proof  is  borne  by  the  plaintiff:  Robinson 
V.  Blen,  20  Me.  109;  Pendleton  v.  Knicker- 
bocker Life  Ins.  Co.,  7  Fed.  Rep.  169-171. 

See  sec.  3132,  infra. 

Payable  on  demand:  See  sees.  3134» 
3135,  infra,  and  notes. 

Beasonable  hours.— What  are  reasonable 
hours  will  depend  on  the  question  whether 
or  not  the  bill  or  note  is  payable  at  a  bank 
or  place  where,  by  the  established  usage  of 
trade,  business  transactions  are  limited  to 
certain  stated  hours.  If  there  are  such 
stated  hours,  the  presentment  must  be  made 
within  them.  But  if  the  demand  is  made 
at  the  maker's  or  acceptor's  place  of  busi- 
ness, then  it  must  be  within  the  usual  bu^- 
ness  hours  of  the  city  or  town;  if  at  his 
residence  then  within  those  hours  when  the 
maker  or  acceptor  may  be  presumed  to  be  in 
a  condition  to  attend  to  business:  McFar- 
land  V.  Pico,  8  Cal.  62a  And  he  is  in  con- 
dition to  attend  to  business  through  the 
whole  day  until  the  hours  of  rest  in  the  even^ 
ing:  Cayuga  County  Bank  v.  Hunt,  2  Hill^ 
635;  Salt  Springs  Nat.  Bank  v.  Burton,  58 
N.  Y.  432;  17  Am.  Rep.  265;  Skelton  v. 
Dunsten,  92  IH.  49;  Farnsworth  v.  Allen,  4 
Gray,  453  (nine  o'clock,  and  payor  gone  to 
bed;  presentment  held  sufficient).  If  made 
during  the  hours  of  rest,  it  will  be  of  no 
avail:  Dana  v.  Sawyer,  22  Me.  294  (mid- 
night). 

Nonresident. — ^Presentment  and  demand 
upon  a  nonresident  joint  maker  of  a  promis- 
sory note,  whose  name  was  signed  by  an  at- 
torney in  fact,  is  not  necessary  to  charge 
an  indorser:  Luning  v.  Wise,  64  Cal.  410. 
See,  also,  Haber  v.  Brown,  101  Cal.  445. 


3132.  Apparent  maturity,  when.* 

Sec.  3132.  The  apparent  maturity  of  a  negotiable  instrument  payable  at  a 
particular  time  is  the  day  on  which,  by  its  terms,  it  becomes  due,  or  when  that 
is  a  holiday,  the  next  business  day. 


Days  of  gfrace.— In  those  states  where 
grace  is  allowed,  and  the  last  day  of  grace 
falls  upon  a  holiday,  presentation  may  be 
made  on  the  day  preceding  the  holiday:  Dan- 
iel   on    Negotiable    Instruments,    sec.    627. 


But  even  in  such  states,  if  a  bill  or  note 
without  grace,  or  any  noncommercial  instru- 
ment for  the  payment  of  money,  falls  due 
upon  a  Sunday*  or  a  legal  holiday,  it  is  not 
payable  until  the  next  regular  business  day: 
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Daniel  on  Negotiable  InBtraments,  sec.  627; 
Salter  v.  Burt.  20  Wend.  205;  32  Am.  Dec. 
530;  Kuntz  t.  Tompel,  4S  Mo.  75;  Barrett 
V.  Allen,  10  Ohio.  426. 

Therefore  the  rule  of  the  text,  since  no 
days  of  grace  are  allowed  in  this  state  (sec- 
tion 3181.  post),  is  entirely  consistent  with 
the  general  law. 

The  payor  has  the  whole  of  the  last 
day  on  which  his  note  falls  due  in  which  to 
pay  it.  and  a  suit  commenced  for  its  recov^ 
ery  on  that  day  is  premature:  Wilcombe  v. 
Dodge.  8  Cal.  200;  Daniel  on  Negotiable  In- 
struments, sec.  1235;  Taylor  v.  Jacoby,  2 
Pa.  St.  49o;  45  Am.  Dec.  615;  likewise  incase 
of  an  indoi'ser.  who  cannot  be  sued  until  the 
next  day  after  dishonor  and  notice  thereof: 
McFarland  v.  Pico.  8  Cal.  626.  per  Field,  J.; 
Davis  V.  Eppinger,  18  Cal.  379;  79  Am.  Dec. 
184.    In  several  other  states  the  rule  is  that 


he  may  be  sued  as  soon  as  notice  is  served: 
Shed  v.  Brett.  11  Am.  Dec.  217,  note;  Daniel 
on  Negotiable  Instruments,  sec  1212. 

Maturity  of  renewed  note. — ^An  indorse- 
ment of  a  note,  *'I  hereby  renew  the  withm 
note,  and  promise  to  pay  the  same  within 
two  years  from  this  date,  the  object  being 
to  prevent  a  bar  within  the  next  two  years,** 
and  date,  extends  the  time  o€  payment  two 
years,  and  suit  before  that  time  is  prema- 
ture: Koutz  T.  Van  Clief,  55  CaL  345. 

Payment  by  third  person  extinguishes 
note.— Where  a  third  person,  at  the  request 
of  the  maker,  pays  the  note  held  by  a  col- 
lector, it  is  extinguished,  and  cannot  be 
treated  thereafter  as  a  purchase.  The  obli- 
gation to  pay  being  discharged,  a  subsequent 
transfer  cannot  revive  it:  Moran  t.  Abbey, 
63  Cal.  56;  see,  generally,  sec  3164.  sad 
note,  post. 


3133.  Fresnmptive  dishonor  of  bill,  payable  after  sight. 

Sec.  3133.  A  bill  of  exchange,  payable  at  a  certain  time  after  sight,  which 
is  not  accepted  within  ten  days  after  its  date,  in  addition  to  the  time  which 
would  suffice  with  ordinary  diligence  to  forward  it  for  acceptance,  is  presumed 
to  have  been  dishonored. 


Presumption  of  dishonor.—The  code 
commissioners  say:  '*It  is  very  desirable 
that  the  term  at  the  end  of  which  a  bill 
may  be  presumed  to  be  dishonored  should  be 
fixed.  The  decisions  are  conflicting  and  un- 
satisfactory." The  textwriters  and  adjudi- 
cated cases  agree  in  asserting  that  a  bill 
payable  at  sight,  or  at  a  fixed  time  after 
sight,  or  on  demand,  and  a  note  payable  on 
demand,  must,  in  order  to  bind  the  drawer 
and  indorsers,  be  presented  within  a  "rfea- 
sonable  time*':  Daniel  on  Negotiable  Instru- 
ments,  sec.  604.  It  was  said  by  Chief  Jus- 
tice Shaw,  in  Seaper  v.  Lincoln,  21  Pick. 
267,  that  *4t  depends  upon  so  many  circum- 
stances to  determine  what  is  a  reasonable 
time  in  a  particular  case,  that  one  decision 
goes  but  little  way  in  establishing  a  pre- 
cedent for  another."  In  dealings  with 
negotiable  paper,  * 'these  couriers  without 
luggage,"  it  is  of  prime  importance  that  the 


parties  thereto  should  be  enabled  to  estimate 
their  rights  and  duties  with  ail  the  certaiuty 
practicable.  The  rule  of  the  text,  witboot 
being  open  to  the  objection  that  it  is  too 
rigid  to  conform  itself  to  the  varying  circum- 
stances of  different  cases,  for  it  indodes  the 
element  of  ordinary  diligence,  is  worthy  of 
much  praise,  since  it  avoids  that  pitfall  of 
uncertainty,  the  phrase  "reasonable  dili- 
gence," and  the  mass  of  conflicting  aathori- 
ties^precedeuts,  yet  not  precedents— which 
encompass  it.  If  not  presented  within  the 
time  mentioned,  the  drawers  and  indorsers 
are  exonerated:  Sec.  3189,  post. 

Prior  to  the  code,  the  reasonable  time  in 
which  a  sight  bill  was  presumed  to  hare 
been  dishonored  was  a  question  of  law: 
Pooi-man  v.  Mills,  39  Cal.  345;  2  Am.  Rep. 
461;  Himmelmann  v.  HoUling,  40  CaL  111; 
6  Am.  Rep.  600. 


3134.  Apparent  maturity  of  bill  payable  at  sight. 

See.  3134.    The  apparent  maturity  of  a  bill  of  exchange,  payable  at  sight  or 
on  demand,  is: 

1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,  ten  days  after  its  date,  in  addition  to  the  time 

which  would  suffice,  with  ordinary  diligence,  to  iorward  it  for  acceptance. 

Apparent    maturity    of    bills    of    ex-  post.    Rule  modified  in  case  of  checks:  Sec. 

change.— Mere    delay  in  presentment    does  3255,  post. 

not  exonerate:  Sec.  3214,  post.    Presentment  Negotiable     instnunent     payable    at 

not  made  within  the  time,  and  not  excused,  sight  or  on  demand:  See  80  Am.  Dec  250- 

exonerates  drawer  and  indorsers:  Sec.  3214,  254,  note. 

3135.  Apparent  maturity  of  note. 

Sec.  3135.    The  apparent  maturity  of  a  promissory  note,  payable  at  sight  or 

on  demand,  is: 
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1.  If  it  bears  interest,  one  year  after  its  date;  or, 

2.  If  it  does  not  bear  interest,^  six  months  after  its  date. 


Subd.  1.— "In  the  absence  of  this  pro- 
vision, it  would  be  doubtful  whether  a  de- 
mand note  bearing  interest  has  any  'appar- 
ent maturity/  unless  it  was  known  to  be 
dishonored:  See  Merrit  v.  Todd,  28  N.  Y. 
28;  80  Am.  Dec.  243;  Brooks  v.  Mitchell.  9 
Mees.  &  W.  15;  Wethey  v.  Andrews,  3  Hill, 
5S2.  Compare  Sice  v.  Cunningham,  1  Cow. 
397;  Losee  t.  Dnnkin,  7  Johns.  70;  5  Am. 


Dec.  245'*:  Note  of  commissioners.  Section 
3214,  post,  applies  also  to  promissory  notes. 
See  sec.  3247,  post;  and  note,  subd.  1,  sec. 
3134,  supra. 

Subd.  2.— Presentment  not  made  with- 
in the  time,  and  not  excused,  exonerates  the 
indorsers:  Sec.  3248,  post. 

Apparent  maturity:  See  Professor  Pome- 
roy's  article  referred  to  in  note  above. 


3136.  Same. 

Sec.  3136.  Where  a  promissory  note  is  payable  at  a  certain  time  after  sight 
or  demand,  such  time  is  to  be  added  to  the  periods  mentioned  in  the  last  section. 

3137.  Surrender  of  instmment,  when  a  condition  of  payment. 

Sec.  3137.  A  party  to  a  negotiable  instrument  may  require,  as  a  condition 
concurrent  to  its  payment  by  him: 

1.  That  the  instrument  be  surrendered  to  him,  unless  it  is  lost  or  destroyed, 
or  the  holder  has  other  claims  upon  it;  or, 

2.  If  the  holder  has  a  right  to  retain  the  instrument  and  does  retain  it,  then 
that  a  receipt  for  the  amount  paid,  or  an  exoneration  of  the  party  paying,  be 
written  thereon;  or, 

3.  If  the  instrument  is  lost  or  destroyed,  then  that  the  holder  give  to  him  a 
bond,  executed  by  himself  and  two  suflBcient  sureties,  to  indemnify  him  against 
any  lawful  claim  thereon. 


Subd.  1.— Surrender  of  the  instrument, 
the  party  paying  is  entitled  to:  Wilder  t. 
Seelye,  8  Barb.  408;  Hansard  v.  Robinson, 
7  Barn.  &  C.  90.  Indorser  is  entitled  to  an 
assignment  of  note  on  payment  of  same:  AI- 
lin  V.  Williams,  97  Cal.  403. 

The  surrender  of  a  note  is  prima  facie  evi- 
dence of  its  payment:  Smith  \.  Harper,  5 
Cal.  330;  Turner  v.  Turner,  79  Cal.  565;  and 
possession  of  note  by  payee  raises  presump- 
tion of  nonpayment;  but  see  Daniel  on  Ne- 
gotiable Instruments,  sec.  126Ga.  "Where 
the  holder  of  a  note  accepts  a  draft  or  check 
in  payment,  it  has  usually  been  held  that  he 
is  not  bound  to  give  up  the  note  before  pay- 
ment of  the  draft  or  check,  and  if  he  does 
so,  the  indorsers  are  discharged  thereby": 
Smith  v;  Harper,  5  Cal.  330. 

But  if  a  promissory  note  is  surrendered  up 
by  mistake,  under  the  supposdtiou  that  it  is 
fully  paid,  the  defendant  is  still  liable  for 
the  balance  due:  Banks  v.  Marshall,  23  Cal. 
228.  The  fact  that  a  note  is  marked  "can- 
celed" does  not  affect  right  of  payee  to  sue 
upon  it,  such  apparent  cancellation  being 
susceptible  of  explanation :  Steinhart  t.  Nat- 
ional Bank  of  D.  O.  Mills  &  Co.,  94  Cal.  362; 
28  Am.  St.  Rep.  188. 

Holder  having  other  claims.— Where  a 
protested  foreign  bill,  after  being  returned, 
has  been  sent  back  to  the  place  of  payment, 
and  partial  payments  are  made  by  the  ac- 
ceptor, a  tender  of  the  balance  due  upon  the 
face  of  the  bill  is  defective  if  accompanied 
by  the  condition  that  the  bill  be  delivered 
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up  without  an  offer  to  pay  damages.  The 
holders  are  entitled  to  retain  the  bill  to  en- 
force their  claim  for  damages  against  the 
proper  party:  Hargous  v.  Lahens,  3  Sand. 
213;  see  Daniel  on  Negotiable  Instruments, 
sec.  1455. 

Subd.  3.— Lost  or  destroyed  instru- 
ment:. See,  also,  Daniel  on  Negotiable  In- 
struments, sec.  1482. 

Another  instance  where  a  bond  of  indem- 
nity has  been  held  unnecessary  is  where  the 
paper,  even  though  negotiable,  is  payable  to 
order  and  unindorsed,  or  has  been  specially 
indorsed  and  not  afterward  transferred: 
Daniel  on  Negotiable  Instruments,  sec.  1484; 
for  no  one  can  become  an  indorsee  in  due 
course. 

Again  if  the  instrument  has  been  traced 
into  the  defendant's  custody,  indemnity  Is 
h«ld  unnecessary:  Daniel  on  Negotiable  In- 
struments, sec.  1483;  2  Parsons  on  Notes 
and  Bills.  298. 

And  when  it  is  shown  that  the  defendant 
is  protected  by  the  statute  of  limitations 
against  future  liability:  Daniel  on  Negotia- 
ble Instruments,  sec.  1485. 

The  value  of  this  rule  requiring  the  party 
claimiag  payment  to  himself  to  indemnify 
the  parties  from  whom  payment  is  demanded 
from  future  claims  in  this  respect  was  early 
recognized  in  this  state.  The  rule  was 
adopted  in  Welton  v.  Adams,  4  Cal.  37;  60 
Am.  Dec.  579. 

And  as  to  recognizing  any  distinction  be- 
tween the  loss  and  destruction  of  th'>  paper 
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as  affecting  the  question  of  indemnity,  the 
decisions  in  this  state  are  against  it:  Welton 
V.  Adams,  4  Cal.  37;  GO  Am.  Dec.  579;  Ran- 
dolph T.  Harris,  28  Cal.  6<61;  87  Am.  Dec 
139.  In  the  latter  case  it  is  held  that  a 
tender  of  a  bond  of  indemnity  as  a  condition 
precedent  to  any  right  of  action  upon  a  lost 


or  destroyed  note  is  not  necessary;  the 
plaintiff  may  sue  and  offer  in  his  complaiat 
to  give  such  indemnity  as  the  court  may 
judge  reasonable,  but  unless  tender  be  made 
in  adrance,  the  plaintiff  will  not  be  entitled 
to  costs:  See,  also.  Price  v.  Dunlap,  5  CaL 
483,  and  Castro  t.  Wetmore,  16  CaL  379. 
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Sec.  3142. 
Sec.  3143. 
Sec.  8144. 
Sec.  8145. 
Sec.  8146. 
Sec.  8147. 
Sec.  8148. 
Sec.  3149. 
Sec.  3150. 
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AKTICLE  V, 

DISHONOR  OF  NEGOTIABLE  INSTRUMENTS. 

Dishonor,  what. 

Notice,  by  whom  giT«»n. 

Form  of  notice. 

Notice,  how  served. 

Notice,  how  served  after  Indorser's  death. 

Notice  g^iv«n  in  ignorance  of  death,  valid. 

Notice,  when  to  be  given. 

Notice  of  dishonor,  when  to  be  mailed. 

Notice,  how  given  by  agent. 

Additional  time  for  notice  by  indorser. 

Effect  of  notice  of  dishonor. 


3141.  Dishonor,  what. 

Sec.  3141.  A  negotiable  instrument  is  dishonored  when  it  is  either  not  paid, 
-or  not  accepted,  according  to  its  tenor,  on  presentment  for  that  purpose,  or 
without  presentment,  where  that  is  excused. 


Dishonor. — In  case  of  a  presentment  for 
4icceptance,  if  the  drawee  does  not  happen 
to  be  present  at  his  house  or  coanting-room 
when  the  holder  calls  for  the  purpose  of  pre- 
senting the  bill  for  acceptance,  the  holder 
•need  not  consider  it  dishonored,  but  may 
wait  a  reasonable  time  for  the  return  of  the 
drawee,  who  has  as  yet  incurred  no  obliga- 
tion respecting  the  bill,  and  may  indeed  be 
ignorant  of  its  existence.  The  holder  may 
■even  wait  until  the  next  day  to  renew  his 
call  to  present  for  acceptance:  Daniel  on 
Negotiable  Instruments,  sec.  5£0;  Story  on 
Bills,  sec.  360;  Bank  of  Washington  v.  Trip- 


lett,  1  Pet.  25;  MitcheU  v.  De  Grand,  1  Ma- 
son, 176;  sec.  3186,  post 

But  no  such  delay  in  taking:  proceedings 
for  dishonor  is  allowable  in  case  of  present- 
ment for  payment:  Id. 

Dishonor  by  nonpayment  of  interest: 
See  30  Am.  Rep.  701-703,  note;  100  Am.  Dec 
196-199,  note. 

Payment  or  acceptance  to  prevent  dis- 
honor: See  92  Am.  Dec.  579,  580,  note. 

Dishonor  of  bill  by  nonaoceptance: 
Sees.  3187,  3188,  31^. 

Damages  allowed  on  dishonor  of  for- 
eigrn  bills  of  exchange:  See  sees.  3234- 
8238. 


3142.  Notice,  by  whom  given. 

Sec.  3142.     Notice  of  the  dishonor  of  a  negotiable  instrument  may  be  given: 

1.  By  a  holder  thereof;  or, 

2.  By  any  party  to  the  instrument  who  might  be  compelled  to  pay  it  to  the 

holder,  and  who  would,  upon  taking  it  up,  have  a  right  to  reimbursement  from 

the  party  to  whom  the  notice  is  given. 

Swayze  y.  Britton,  17  Kan.  627;  see  Bacbel- 
lop  V.  Prest,  12  Pick,  406;  Bank  of  United 
States  V.  Goddard,  6  Mason,  566;  Benshaw 
y.  Triplett.  23  Mo.  219;  Story  on  Promis- 
sory Notes,  sec.  301;  Story  on  Bills,  sec  304; 
1  Parsons  on  Notes  and  Bills,  sees.  503,  601; 
Thompson  on  Bills,  357;  Edwards  on  Bills, 
626,  627. 
Stranger.— It  is  certain  that  notice  from 


Subd.  1.  Notice  by  the  holder.— It  is 
not  absolutely  necessary,  in  order  that  a 
.party  to  the  instrument  should  be  liable  to 
the  holder,  that  he  should  receiye  notice  di- 
rectly from  the  holder.  Thus,  If  the  holder 
-duly  notifies  the  sixth  indorser,  and  he  the 
fifth,  and  so  on  up  to  the  first,  the  last  one 
notified  will  be  liable  to  all  the  subsequent 
;parties:    Hilton    y.    Sheperd,    6    East,    14; 
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a  mere  stranger  is  nugatory.  Therefore  a 
drawee  who  has  not  accepted »  and  is  there- 
fore a  stranger  to  the  bill,  cannot  give  no- 
tice: Ohanoine  t.  Fowler,  3  Wend.  173; 
Stanton  y.  Blossom,  14  Mass.  IIG;  7  Am. 
Dec.  198;  Jnniata  Bank  v.  Hale,  16  Serg.  & 
R.  157;  16  Am.  Dec.  558;  Brailsford  v.  Will- 
iams, 15  Md.  150;  74  Am.  Dec.  559. 

Bat  any  holder  lawfully  in  possession  may 
give  notice:  Bank  of  United  States  v.  Davis, 
2  mil,  451;  Mead  v.  Engs,  5  Oow.  SOS;  Og- 
den  V.  Dobbdn,  2  Hall,  112. 

Agent.>-Notice  may  be  given  by  an 
Jigent:  Walker  v.  Bank  of  State  of  New 
York,  9  N.  Y.  582;  see  Mintnm  v.  Fisher, 
7  Cal.  573;  and  Gillespie  v.  Neville,  14  Cal. 
408.  And  the  agent  may  give  the  notice  in 
his  own  name:  Drexler  v.  McGlynn,  r9  Cal. 
143. 

A  notary  to  whom  the  bill  or  note  has  been 
delivered  for  the  purpose  of  presentment 
may  give  the  requisite  notice  of  dishonor: 
Smedes  v.  Utica  Bank,  20  Johns.  372;  S.  C, 
^  Cow.  662;  Safford  v.  Wyckoif.  1  Hill,  11; 
Cowperthwaite  v.  ShefBeld,  1  Sand.  416; 
•Crawford  v.  Branch  Bank,  7  Ala.  205;  Shed 
V.  Brett,  1  Kck.  401;  11  Am.  Dec.  209;  Ful- 
ton V.  McCracken,  18  Md.  528;  81  Am.  Dec. 
620;  Renick  v.  Robbins,  28  Mo.  339;  Swayze 
T.  BriUon,  17  Kan.  629. 

A  bank  or  other  agent  of  collection  ^ould, 
.-as  a  matter  of  duty,  give  the  notice  neces- 
•sary:  Ogden  v.  Dobbin,  2  Hall,  112;  Free- 
man's Bank  v.  Perkins,  18  Me.  292;  Bank 
of  State  of  Missouri  v.  Vaughn,  36  Mo. 
90.  A  verbal  authority  is  sufficient:  Cow- 
Terthwaite  v.  Sheffield,  1  Sand.  416. 

If  the  holder  be  dead,  his  personal  repre- 
sentative should  give  the  notice;  but  if  none 
l>e  appointed  at  the  time  of  maturity,  the 
indorser  will  not  be  discharged 'if  notice  be 
sent  him  in  a  reasonable  time  after  an  ap- 
pointment is  made:  White  v.  Stoddard,  11 
Gray,  38;  1  Parsons  on  Notes  and  Bills,  444, 
559;  2  Daniel  on  Negotiable  Instruments, 
•ec.  994. 

Snbd.  2.  By  any  party.— -The  rate  as 
stated  in  the  text  seems  to  be  the  one  gen- 
erally accepted.  An  attempt  has  been  made 
to  limit  the  rale  to  cases  where  the  parties 
giving  notice  have  themselves  been  duly  no- 
titied  and  their  liability  thus  fixed:  Bayley 
-on  Bills',  c.  7,  sec.  2,  p.  254,  cited  with  ap- 
proval by  Story  on  Notes,  sec.  303.  This 
limitation  appears  to  meet  with  the  approv- 
al of  Mr.  Daniel  (Daniel  on  Negotiable  In- 
•struments,  sec.  988),  who  says:  "And  the 
proper  limitation  to  the  rule  seems  to  be 
that  he  must  be  a  party  whose  liability  is 


fixed;  or  one  who,  on  the  paper  being  re- 
turned to  him,  when  he  pays  it,  will  be  en- 
titled to  reimbursement  from  some  prior 
party:  Bayley  on  Bills.  254,  256;  see,  aho, 
Chanoine  v.  Fowler,  3  Wend.  173";  Lysaght 
V.  Bryant,  9  Com.  B.  46;  Harrison  v.  Ruscoe, 
15  Mees.  &  W.  231.  Mr.  Wade  (Wade  on 
Notice,  sec.  705  et  seq.)  is  decidedly  op- 
posed to  this  limitation,  on  the  ground  of 
both  theory  and  authority.  But  the  authori- 
tative English  case  upon  which  he  bases 
his  argument  establishes  a  principle  which, 
however  unphilosophical,  Mr.  Daniel  (Dan- 
iel on  Negotiable  Instruments,  sec.  990)  ad- 
mits as  a  qua^i  exception,  namely,  that  an 
acceptor  who  has  refused  or  failed  to  pay 
the  instrument  may  give  notice  to  prior  par- 
ties: Chapman  v.  Keene,  3  Ad.  &  E.  193, 
per  Lord  Denman,  who,  overruling  Tindal  v. 
Brown,  1  Term  Rep.  167,  asserted  the  rule 
that  *the  party  entitled  as  holder  to  sue  up- 
on the  bill  may  avail  himself  of  notice  giv- 
en in  due  time  by  any  party  to  it":  See 
Brailsford  v.  Williams,  15  Md.  157;  74  Am. 
Dec.  559. 

There  are  cases  which  hold  that  even  the 
maker  may  give  notice:  First  Nat.  Bank  v. 
Ryerson,  23  Iowa,  508;  Glasgow  v.  Pratte,  8 
Mo.  336;  40  Am.  Dec.  142;  Wade  on  Notice, 
sec.  713. 

If  the  party  giving  the  notice  have  at  the 
time  no  knowledge  that  his  liability  is  es- 
tablished by  a  dishonor  in  proper  form,  yet 
if  it  is  so  in  fact,  the  notice  is  not  vitiated: 
Jennings  v.  Roberts,  24  L.  J.  Q.  B.  102; 
Thompson  on  Bills,  358. 

Of  course,  if  a  peraon  is  no  longer  a  party 
to  the  instrument,  but  has  become  a  mere 
stranger,  as  where,  being  a  drawer,  he  has 
refused  to  accept  (see  note,  "Stranger," 
supra),  or  where  he  has  been  discharged 
from  any  possible  or. contingent  liability  by 
laches  he  cannot  give  notice:  Daniel  on 
Negotiable  Instruments,  sec.  988;  Harrison 
V.  Ruscoe,  15  L.  J.  Ex.  110;  Turner  v.  Leech, 
4  Barn.  &  Aid.  451;  Rowe  v.  Tipper,  13  Com. 
B.  249;  Thompson  on  Bills,  358;  see  Wade 
on  Notice  sec.  705.  See,  also,  upon  the 
question  of  who  may  give  notice.  Riddle  v. 
Mandeville,  5  Cranch,  322;  Crocker  v.  Get- 
chell,  23  Me.  392;  Glasgow  v.  Pratte,  8  Mo. 
239;  Glascock  v.  Bank  of  Missouri,  8  Mo. 
443;  Batch  ellor  v.  Priest,  12  Pick.  399. 

Protest  of  bill  of  exchange:  See  post, 
sec.  3225. 

Notice  of  protest:  See  sec.  3231,  post. 

Notice  of  dishonor  to  acceptor  for 
honor:  See  sees.  3206,  3207. 


8143.  Form  of  notice. 

Sec.  3143.  A  notice  of  dishonor  may  be  given  in  any  form  which  describes 
the  instrument  with  reasonable  certainty,  and  substantially  informs  the  party 
receiving  it  that  the  instrument  has  been  dishonored. 

Form  of  notice.— The  notice  may'be  given      Old  Dominion  ▼.  McVeigh,  29  Gratt.  559; 

verbally:  Pierce  v.  Shaden,    55    Cal.    406.      S.  C,  26  Gratt.  852;  Story  on  Bills,  sec.  375. 

Bat  mere  knowledge  of  the  dishonor  does  not         Though  no    particular    form  of    notice  is 

'Constitute  notice:  Juniata  Bank  v.  Hale,  16      necessary,  yet  in  order  that  it  should  duly 

Serg.  &  R.  157;  16  Am.  Dec.  558;  Bank  of     intimate  dishonor  to  the  drawer  or  indorser, 
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it  should,  "either  expressly  or  by  jast  and 
natural  implication,  comprise  the  following 
elements:  1.  A  sufficient  description  of  the 
biU  or  note  to  ascertain  its  identity;  2.  That 
it  has  been  duly  presented  for  acceptance  or 
payment  to  the  drawer,  acceptor,  or  maker: 
3.  That  it  has  been  dishonored  by  nonac- 
ceptance  or  nonpayment;  4.  That  the  holder 
looks  to  the  party  notified  for  payment'*: 
Daniel  on  Negotiable  Instruments,  sec.  073. 
A  notice  by  the  holder  that  he  "had  de- 
manded payment  of  that  note"  implies  that 
payment  was  demanded  of  the  person  liable 
to  pay,  to  wit,  the  maker.  And  the  declara- 
tion that  he  intended  to  look  to  the  defend- 
ant, the  indorser,  implies  the  fact  of  nonpay- 
ment. And  if  it  appear  that  the  indorser, 
at  the  time  of  receiving  the  notice,  knew 
what  particular  piece  of  paper  was  referred 
to,  and  could  not  have  been  prejudiced  by 
a  failure  to  describe  it,  the  notice  will  be 
sufficient,  even  though  it  was  verbal,  and 
Vie  note  neither  produced  nor  described: 
Thompson  v.  Williams,  14  Cal.  160f  see  Mc- 
Farland  v.  Pico,  8  Cal.  626;  Eastman  v. 
Turman,  24  Cal.  379;  Stoughton  v.  Swan,  4 
Cal.  213;  60  Am.  Dec.  605. 


Where  a  notice,  sufficient  in  other  respects, 
did  not  indicate  from  whom  it  proceeded, 
but  in  a  subsequent  conversation  with  an 
agent  of  the  holder  the  indorser  was  in- 
formed who  the  bolder  was,  it  was  hdd  that 
the  two  notices  could  not  be  combined  and 
thus  form  a  good  and  effectual  notice: 
Klockenbanm  v.  Pierson,  16  Cal.  375,  per 
JField,  J.  Although  the  notice  should  in- 
dicate from  whom  it  proceeds,  it  need  not 
state  who  is  holder  of  the  bill  or  note,  nor 
at  whose  request  it  is  given:  Mills  v.  Bank 
of  United  States,  11  Wheat.  431;  Bradley  v. 
Davis,  26  Me.  45;  Howe  v.  Bradley,  19  Me. 
35;  Shed  v.  Brett,  1  Pick.  401;  11  Am,  Dec. 
209.  Notice  was  held  not  sufficient  when  the 
demand  was  stated  therein  to  have  been 
made  on  a  day  subsequent  to  maturity: 
Tevis  V.  Wood,  5  Cal.  393. 

Under  this  section,  a  notice  of  the  protest 
of  a  note  for  nonpayment  would  be  a  suf- 
ficient notice  of  dishonor:  Kellogg  v.  Padfie 
Box  Factory,  57  Cal.  327,  330. 

Notice  of  dishonor  of  foreign  bills  of 
exchange:  Sec  3225. 


3144.  Notice^  how  served. 

Sec.  3144.    A  notice  of  dishonor  may  be  given: 

1.  By  delivering  it  to  the  party  to  be  charged,  personally,  at  any  place;  or, 

2.  By  delivering  it  to  some  person  of  discretion  at  the  place  of  residence  or 
business  of  such  party,  apparently  acting  for  him;  or, 

3.  By  properly  folding  the  notice,  directing  it  to  the  party  to  be  charged,  at 
his  place  of  residence,  according  to  the  best  information  that  the  person  giving 
the  notice  can  obtain,  depositing  it  in  the  postolfice  most  conveniently  accessi- 
ble from  the  place  where  tjie  presentment  was  made,  and  paying  the  postage 
thereon. 

Notice  of  dishonor,  sufficiency  of,  and 
how  given:  See  note,  26  Am.  Rep.  505-508; 
38  Am.  Dec.  607-616. 

Subd.  1.  Personal  service  requisite, 
when. — ^Where  the  party  to  give  notioe  of 
dishonor  and  the  party  to  receive  it  reside 
in  the  same  city  or  town,  the  general  rule 
unquestionably  is  that  the  notice,  either 
verbal  or  in  writing,  must  be  served  per- 
sonally or  written  notice  must  be  left  at 
the  residence  or  place  of  business  of  the 
party:  Vance  v.  Collins,  6  Cal.  435;  Wilcox 
V.  McNutt,  2  How.  776;  32  Am.  Dec.  304; 
Stephenson  v.  Primrose,  8  Port.  155;  33  Am. 
Dec.  281;  Curtis  v.  State  Bank,  6  Blackf. 
312;  38  Am.  Dec.  143;  Bowling  v.  Harrison, 
6  How.  248;  John  v.  City  Bank,  62  Ala.  529; 
34  Am.  Rop.  35;  Cabot  Bank  v.  Warner,  10 
Allen,  522;  Nevius  v.  Bank  of  Lansing- 
burgh,  10  Mich.  547;  Daniel  on  Negotiable 
Instruments,  sec.  1005;  note  to  Bank  of  Col- 
umbia V.  Lawrence,  1  Am.  Lead.  Cas.,  5th 
ed.,  499.  But  if  the  party  actually  receives 
the  notice  deposited  in  the  postoffice  as  soon 
as  he  would  if  personally  served,  it  is  suf- 


ficient: Hyslop  V.  Jones,  3  McLean,  96; 
Cabot  Bank  v.  Warner,  10  Allen,  522;  Man- 
chester Bank  v.  Fellows,  28  N.  H.  302. 

Service  by  letter-carriers. — ^It  is  a  well- 
settled  limitation  of  the  above  rule  that  in 
those  cities  and  towns  where  a  "penny-post*' 
or  letter-carrier  system  prevails,  notice  of 
dishonor  may  be  served,  upon  persons  resid- 
ing in  the  same  town,  by  mail:  Dobrer  t. 
Eastwood,  3  Car.  &  P.  250;  Bell  v.  Hagers- 
town  Bank,  7  Gill,  216;  Walters  v.  Brown, 
15  Md.  285;  74  Am.  Dec.  566;  Shoemaker  v. 
Mechanics'  Bank,  59  Pa.  St.  79:  98  Am. 
Dec.  315;  Paton  v.  Lent,  4  Duer,  231;  Daniel 
on  Negotiable  Instruments,  sec.  1008. 

Another  exception  exists  where  a  usage  of 
a  bank  is  clearly  shown  to  give  notice  of  dis- 
honor, even  to  persons  living  in  the  same 
town,  through  the  postoffice,  in  which  case 
the  indorser  or  drawer  of  paper  held  by 
such  bank  will  be  bound,  if  the  notice  is  duly 
deposited  in  the  postoffice,  whether  he  re- 
ceives it  or  not:  Mills  v.  Bank  of  United 
States,  11  Wheat.  431;  Bank  of  United 
States  V.  Norwood,  1  Har.  &  J.  ^;  Cbico- 
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pee  Bank  y.  Eager,  9  Met.  588;  Carolina 
Bank  t.  Wallace,  13  8.  C.  347;  36  Am.  Rep. 
694. 

6ee  the  qvestion  of  personal  notice  dis- 
cnssed  at  length  in  Ransom  y.  Mack,  88 
Am.  Dec.  602,  note  607. 

Subd.  2.  At  resldenoe  or  place  of  busi- 
ness.—The  indomer  or  drawer  should  be 
sought  at  his  place  of  bnsiness  daring  busi- 
ness hours,  and  if  he  is  not  there,  notice  may 
be  left  with  his  clerk:  Edson  y.  Jacobs,  14 
La.  404;  priyate  secretary:  Mers  y.  Kaiser, 
20  La.  Ann.  377;  or  person  in  charge: 
Lord  y.  Appleton,  15  Me.  270;  Merc.  Bank  y. 
McCarthy,  7  Mo.  App.  818;  Stephenson  y. 
Primrose,  33  Am.  I>ec.  281. 

If  the  holder  or  his  messenger  finds  no 
one  in  attendance  at  the  indorser's  place  of 
business  during  business  hours,  the  place  be- 
ing closed,  he  is  not  required  to  leaye  any 
written  notice;  and  it  is  held  that  in  such 
case  no  further  attempt  need  be  made  to 
serre  notice,  either  personally  or  otherwise: 
Crosse  y.  Smith,  1  Maule  &  S.  545;  Allen  y. 
Edmonson,  2  Car.  &  K.  547;  John  y.  City 
Nat.  Bank,  62  A^a.  529;  84  Am.  Rep.  85; 
Stephenson  y.  Primrose,  88  Am.  Dec.  281. 
See.  also,  Stanley  y.  McElrath,  86  Cal.  449. 

Besidenoe.— The  notice,  in  order  to  bind 
the  indorser  in  case  it  does  not  reach  him, 
must  be  left  with  some  one  of  sufficient  dis- 
cretion to  take  care  of  it:  Bank  of  Ken- 
tucky y.  Duncan,  4  Bush,  297;  Fisher  y. 
Eyans,  5  Binn.  541. 

Verbal  notice  left  with  his  wife  is  good: 
Housego  y.  Cowne,  6  L.  J.  Ex.  110.  Leav- 
ing the  notice  with  some  person  in  author- 
ity at  the  boarding-house  or  hotel  where  he 
resides  is  held  sufficient:  McMurtie  y.  Jones, 
3  Wash.  206;  Dane  y.  Kimble,  19  Pick.  112; 
Bradley  v.  Davis,  26  Me.  45.  So,  notice  left 
with  a  fellow-boftrder,  with  a  request  to  de- 
liver it  to  him:  United  States  v.  Hatch,  6 
Pet.  250.  So,  if  left  in  his  room  daring  a 
temporary  absence:  Graham  v.  Langston,  1 
Hd.  59. 

Where  a  notary  saw  a  boy  in  the  front 
yard,  who  told  him  he  was  the  indorser's 
son,  gave  him  the  notice,  told  him  to  deliver 
it  to  his  father,  and  saw  him  start  toward 
the  house,  it  was  held  not  proof  of  sufficient 
notice:  Adams  v.  Wright,  14  Wis.  408;  see, 
farther,  extensive  note  to  Ransom  y.  Mack, 
38  Am.  Dec.  614-616. 

The  notarial  certificate  stating  notice  to 
have  been  served  "by  delivering  said  letter 
at  his  place  of  business,  to  a  person  of  dis- 
cretion having  charge  thereof,"  is  a  suf- 
ficieatly  explicit  description  of  the  mode  of 
serxnce,  and  is  therefore  competent  and 
relevant  evidence  for  the  plaintiff  in  the  ac- 


tion: Kellogg  y.  Pacific  Box  Factory,  57 
Cal.  827,  330. 

Subd.  8:  See  note,  subd.  1,  supra;  sec. 
3148,  infra. 

Dne  diligence  should  be  used  in  ascer- 
taining the  residence  of  the  party  to  be  noti- 
fied: Vigers  v.  Carlon,  33  Am.  Dec.  575,  and 
note  576;  Bank  of  Utica  v.  Bender,  34  Am. 
Dec.  281,  and  note  284;  Lowery  v.  Scott,  35 
Am.  Dec.  627,  and  note  628;  see  numerous 
citations  in  note  to  Byles  on  Bills,  7th  Am* 
ed.,  303;  see,  also,  note,  post,  sec.  3155,  subd. 
1. 

Directed  to  party's  residence.— The  no- 
tice should  be  directed  to  the  postoffice  at 
or  nearest  to  the  party's  place  of  residence^ 
unless  he  is  accustomed  to  receive  his  let- 
ters at  another  postoffice,  in  which  case  it 
should  be  directed  there:  Bank  of  Columbia 
v.  Lawrence,  1  Pet.  582;  Bank  of  Geneva 
v.  Hewlett,  4  Wend.  328;  Mercer  v.  Lan- 
caster, 5  Pa.  St.  160;  see  note  to  New  Or- 
leauB  etc.  Banking  Co.  y.  Briggs,  43  Am.  Dec. 
225,  226.  If  he  lives  in  one  place  and  has 
his  place  of  business  in  another,  notice  may 
be  sent  to  either  place:  Bank  of  United 
SUtes  v.  (*ameal,  2  Pet.  549;  Cuyler  v.  Nel- 
lis,  4  Wend.  398;  Reid  v.  Payne,  16  Johns. 
218;  8  Am.  Dec.  811;  Montgomery  Co. 
Bank  v.  Marsh.  7  N.  Y.  481. 

If  the  place  be  his  actual  residence,  it 
ne<>d  not  be  his  domicile:  Young  v.  Durgin« 
15  Gray,  264;  see  Daniel  on  Negotiable 
Instruments,  sec.  1022;  1  Parsons  on  Notes 
antl  Bills,  498. 

Oeneral  illustrations.— The  following  pro- 
test was  held  not  to  disclose  sufficient  ser- 
vice of  notice:  "I  do  certify  that  on  the 
second  day  of  November,  A.  D.  1875,  notice 
in  writing  of  protest,  demand,  and  nonpay- 
ment of  the  above-mentioned  note  was 
served  upon  John  Sweeney,  the  indorser  of 
said  note,  in  the  city  of  San  Francisco,  by 
letter  addressed  to  him,  and  by  personally 
delivering  the  same,  at  his  reputed  place  of 
business.  No.  775  Market  street,  in  this  city, 
he  being  absent  from  his  place  of  business^ 
by  direction  of  said  holders":  Hendy  v.  Des- 
mond, 62  Cal.  260. 

The  following  averment  of  presentment* 
demand,  refusal,  and  notice  was  held  suf- 
ficient in  Fisk  v.  Miller,  63  Cal.  367:  "That 
said  note  at  maturity  was  presented  to  said 
George  M.  A.  Harker  for  payment,  and  pay- 
ment thereof  demanded,  but  the  same  was 
not  paid,  of  all  which  due  notice  was  given 
to  said  defendant  Thomas  S.  Miller." 

Notary's  protest  as  evidence:  See  cases 
supra,  and  Pol.  Code,  sec.  795. 

Foreign  bills  of  exchange,  notice  of 
dishonor,  how  given:  See  sec.  3231. 


3146.  Notice,  liow  served  after  indoner's  death. 

Sec.  3145.  In  case  of  the  death  of  a  party  to  whom  notice  of  dishonor  should 
otherwise  he  given,  the  notice  must  he  given  to  one  of  his  personal  representa- 
tives; or,  if  there  are  none,  then  to  any  member  of  his  family  who  resided  with 
him  at  his  death;  or,  if  there  is  none,  then  it  must  be  mailed  to  his  last  place 
of  residence,  as  prescribed  by  subdivision  three  of  the  last  section. 
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The  comraiflsionerg  say  that  this  section 
U  ''modified  from  Story  on  Notes,  section  310, 
in  which  it  is  said  that  notice  should  bj 
left  at  the  domicile  of  the  deceased.  This 
would  often  fail  to  reach  his  representatives 
— more  often  than  under  the  rule  above  given. 
As  to  giving  notice  to  one  of  decedent's  per- 
sonal representatives,  see  Oriental  Bank  v. 
Blake,  22  Pick.  20G,"  which  decides  that  an 
administrator,  duly  appointed  at  the  time  of 
the  maturity  of  the  paper,  is  entitled  to  no- 
tice of  the  dishonor. 

Where  the  death  was  recent,  and  no  ad- 
ministrator had  qualified,  a  notice  addressed 
to  the  "legal  representative"  was  deemed 
eulficient:  Boyd  v.  City  Sav.  Bank,  15  Gratt. 
501;  Pillow  V.  Hardeman,  3  Humph.  538;  39 
Am.  Dec.  195;  but  addressed  to  **the  estate," 
insufficient,  as  this  would  include  as  well 
the  heir  at  law:  Cayuga  Bank  v.  Bennett,  5 
Hill,  230;  Massachusetts  Bank  v.  Oliver,  10 
Gush.  557.  And  if  he  has  qualified,  and  his 
name  can  be  ascertained,  addressing  him  by 
his  legal  title  as  "executor"  or  "adminis- 
trator," etc.,  will  be  insufficient:  Smalley  v. 
Wright,  40  N.  J.  L.  471. 

A  notice  of  dishonor  of  a  promissory  note 
may  be  given  in  case  of  the  death  of  the  in- 
dorser  to  those  whom  he  has  appointed  as 
executors  by  his  will,  though  not  yet  ap- 
pointed as  such  by  the  court,  and  it  is 
sufficient  if  such  executors  receive  notice 
of  the  dishonor,  though  misdescribed  in  the 
notice  as  administrators  of  the  estate  of  the 
indorser:  Drexler  v.  McGlynn,  99  Cal.   W3. 

3146.  Notice  given  in  ignorance  of  death,  valid. 

Sec.  3146.  A  notice  of  dishonor  sent  to  a  party  after  his  death,  but  in  igno- 
rance thereof,  and  in  good  faith,  is  valid. 

Good  faith,  i.  e.,  "could  not  by  ordinary      (Miss.)  114;  Maspero  v.  Pedeaclaux,  22  Ia, 
diligence  have  ascertained  the  fact  of  the      Ann.  227. 
party's  death":  Barnes  v.  Reynolds,  4  How. 

3147.  Notice,  when  to  be  given. 

Sec.  3147.  Notice  of  dishonor,  when  given  by  the  holder  of  an  instrument 
or  his  agent  otherwise  than  by  mail,  must  be  given  on  the  day  of  dishonor,  or 
on  the  next  business  day  thereafter. 


In  all  these  cases,  if  the  notice  is  actually 
received  within  a  reasonable  time  it  will 
be  sufficient:  Cayuga  Bank  v.  Bennett,  5 
Hill,  236;  Maspero  v.  Pedesclaux,  22  La. 
Ann.  227;  2  Am.  Rep.  727;  1  Parsons  on 
Notes  and  Bills.  502;  Daniel  on  Negotiable 
Instruments,  sees.  1008,  1050. 

One  of  several  personal  representatives, 
notice  to,  sufficient:  Bealls  v.  Peck,  12  Barb. 
245;  Lewis  v.  Bakewell,  6  La.  Ann.  359;  51 
Am.  Dec.  561;  Carolina  Nat.  Bank  v.  Wal- 
lace, 13  S.  C.  347;  36  Am.  Rep.  6^ 

To  member  of  family. — ^This  is  additional 
to  the  general  law  upon  this  subject,  it  be- 
ing generally  sufficient,  if  there  be  no  per- 
sonal representative,  to  leave  or  send  no- 
tice to  the  family  residence  of  the  decedent: 
Daniel  on  Negotiable  Instruments,  sec  1001; 
see  remarks  of  commissioners  at  head  of  this 
note. 

Notice  left  at  the  residence  with  decedent's 
son  in  law  held  sufficient  to  charge  the  es- 
tate: Weaver  v.  Penn,  27  La.  Ann.  129. 

Mailed  to  his  place  of  residence:  See 
Linderman  v.  Guldin,  34  Pa.  8t.  54;  Stew- 
art V.  Eden,  2  Cainea,  121;  2  Am.  Dec.  222; 
Goodnow  V.  Warren,  122  Maas.  82.  It  may 
be  left  at  the  family  residence:  MerchantsT 
Bank  v.  Birch,  17  Johns.  25;  8  Am.  Dec. 
867;  see,  also,  note^  subd.  3,  sec.  3144,  su- 
pra. "Diligence  Requisite  to  Aacertain  Resi- 
dence*'; and  see  Planters'  Bank  v.  White. 
30  Am.  Dec.  305;  Pillow  v.  Hardeman,  39 
Am.  Dec  195,  and  note  196,  187. 


Notice  must  not  be  premature.— The 
notice  implies  the  fact  of  dishonor,  and  if 
given  before  actual  dishonor,  is  not  validated 
by  the  fact  that  the  instrument  is  after- 
ward in  fact  dishonored:  Toothaker  v.  Corn- 
wall, 3  Cal.  144;  Jackson  v.  Richards,  2 
Caines,  343;  Chitty  on  Bills,  ♦482,  544; 
Daniel  on  Negotiable  Instruments,  sec.  1035. 

Notice  may  be  given  immediately  af- 
ter presentment  and  refusal  to  accept  or 
pay.  It  is  not  necessary  to  wait  until  the 
close  of  business  hours:  McFarland  v.  Pico, 
8  Cal.  026.  This  is  well  settled:  Daniel  on 
Negotiable  Instruments,  sec.  1086;  see,  also, 
Keyes  v.  Fenstermaker,  24  Cal.  329. 

Not  necessary  to  give  notice  on  day 
of  dishonor.— The  rule  of  the  text  is  well 
settled.  The  holder  has  until  the  expiration 
of  the  following  day  to  give  notice:  McFar- 
land V.  Pico,  8  Cal.  626.    As  in  the  case  of 
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demand,  notice  may  be  given  at  the  party's 
residence  at  any  time  before  the  hours  of 
rest,  but  it  must  be  served  at  the  place  of 
business  during  business  hours:  Jameson  v. 
S  win  ton,  2  Taunt.  224;  Bay  ley  on  BUIs, 
176:  Adams  v.  Wright,  14  Wis,  408;  Cayuga 
Co.  Bank  v.  Hunt,  2  Hill,  635;  Parker  v. 
Gordon,  7  East,  385;  Story  on  Bills,  sec 
290;  Daniel  on  Negotiable  Instruments,  sec 
1038;  see  note,  ante,  sec.  3131,  subd.  5,  "Rea- 
sonable Hours";  see,  also,  Thompson  v.  Will- 
iams, 14  Cal.  160.  The  rule  applies  to  notes 
on  demand  as  well  as  to  paper  payable  on 
a  particular  day:  Keyes  v.  Fenstermaker, 
24  Cal.  329. 

Legal  holidays  and  religious  holidays, 
upon  which  a  man  is  forbidden  by  his  re- 
ligion to  transact  secular  businesag  are  not 
counted  in  compiling  the  time  within  which 
notice  must  be  given:  Daniel  on  Negotiable 


Title  XV,  Chap.  I.]      Nbgotiablb  I^'stbuments  in  General.     §§  3148-3151 


Instruments,  sec.  1013;  Cuyler  t.  Stephens,  Gratt.  31.    But  notice  is  not  invalid  because 

4  Wend.  566;  Lindo  y.  Unsworth,  2  Camp.  given  on  the  Fourth  of  July  or  other  holi- 

<>02;  Martin  y.  luKersoU,  8  Pick.  1;  Howard  day:  Deblieux  t.  Bullard,  36  Am.  Dec.  684. 
T.  Ives,  1  Hill,  263;  Friend  v.  Wilkinson,  9 

» 

3148.  Hotice  of  dishonor,  when  to  be  mailed. 

Sec.  3148.  When  notice  of  dishonor  is  given  by  mail,  it  must  be  deposited  in 
the  postoffice  in  time  for  the  first  mail  which  closes  after  noon  of  the  first  busi- 
ness day  succeeding  the  dishonor,  and  which  leaves  the  place  where  the  instru- 
ment was  dishonored  for  the  place  to  which  the  notice  should  be  sent. 

Mall  lug  notice  of  dishonor.— Under  the  more  importance  to  have  a  definite  rule  than 

Above  section,  the  holder  has  at  least  the  that  it  should  be  abstractly  considered  the 

whole  forenoon  of  the  first  business  day  af-  most  just  which  could  be  devised:  See  Daniel 

ter  the  dishonor  to  send  ofiE  the  notice.    And  on  Negotiable  Instruments,  sees.  1039,  1011. 
•it  certainly  is,  as  the  commissioners  say,  of 

-3149.  Notice,  how  given  by  agent. 

Sec.  3149.  When  the  holder  of  a  negotiable  instrument  at  the  time  of  its 
dishonor  is  a  mere  agent  for  the  owner,  it  is  sufficient  for  him  to  give  notice  to 
his  principal  in  the  6ame  manner  as  to  an  indorser,  and  his  principal  may  give 
notice  to  any  other  party  to  be  charged,  as  if  he  were  himself  an  indorser.  And 
if  an  agent  of  the  owner  employs  a  subagent,  it  is  sufficient  for  each  suxx^essive 
agent  or  subagent  to  give  notice  in  like  manner  to  his  own  principal. 

5  Mason,  366;  Church  v.  Barlow,  9  Pick. 


Time  allowed  to  agent.— A  bank  or 
Tmnker  with  whom  the  paper  has  been  de* 
posited  for  the  purpose  of  presentment  for 
acceptance  or  payment,  or  any  other  agent 
for  collection,  has  the  same  time  to  notify 
the  principal  as  an  ordinary  holder  has  to 
notify  the  drawer  and  indbrsers:  Sees.  3147, 
:3148;  Friend  v.  Wilkinson,  9  Gratt.  31;  Gin- 
drat  v.  Mechanics'  Bank,  7  Ala.  324;  How- 
ard v.  Ives,  1  Hill,  263;  Mead  v.  Engs,  5 
Cow.  303:  LawFon  v.  Farmers*  Bank,  1  Ohio 
tSt.  206;  Bank  of  United  States  v.  Goddard, 


547;  Tunno  v.  Lague,  2  Johns.  Cas.  1;  1 
Am.  Dec.  141;  Fanners*  Bank  of  Bridgeport 
V.  Vail,  21  N.  Y.  485;  Daniel  on  Negotiable 
Instruments,  sec.  092. 

The  same  rule  applies  to  the  several 
branches  of  the  same  bank;  Clode  v.  Bay- 
ley,  12  Mees.  &  W.  51;  so  in  case  of  an  at- 
torney employed  to  give  notice:  Firth  v. 
Thrush,  8  Barn.  &  C.  387;  2  Man.  &  R. 
259;  see,  also,  sec.  3142,  subd.  1,  "Agent.** 


'3150.  Additional  time  for  notice  by  indoner. 

Sec.  3150.    Every  party  to  a  negotiable  instrument,  receiving  notice  of  its 

dishonor,  has  the  like  time  thereafter  to  give  similar  notice  to  prior  parties  as 

the  original  holder  had  after  its  dishonor.     But  this  additional  time  is  available 

only  to  the  particular  party  entitled  thereto. 

Each  party  is  entitled  to  one  full  day:  Rep.  445;  107  Mass.  444;  Seaton  ▼.  Scoville, 

Howard  v.  Ives,  1  Hill,  263;  Bank  of  Bridge-  18  Kan.  435;  26  Am.  Rep.  779;  Daniel  on 

port  v.  Vail,  21  N.  Y.  485;  Shelburne  F.  N.  Negotiable  Instruments,  sec.  1044;  Brown  v. 

Bank  v.  Townsley,  102  Mass.  177;  3  Am.  Ferguson,  3  Leigh,  37. 

-3151.  Effect  of  notice  of  dishonor. 

Sec.  3161.  A  notice  of  the  dishonor  of  a  negotiable  instrument,  if  valid  in 
favor  of  the  party  giving  it,  inures  to  the  benefit  of  all  other  parties  thereto 
whose  right  to  give  the  like  notice  has  not  then  been  lost. 

ties,  yet  the  holder,  in  order  to  charge  him, 
must  show  due  diligence  in  each  of  the  in- 
termediate parties.  The  onus  probandi  iit 
this  respect  is  on  the  plaintiff:  Brown  v. 
Ferguson,  3  Leigh,  37;  Stix  v.  Mathews,  63 
Mo.  371;  Simpson  v.  Turney,  5  Humph.  419; 
42  Am.  Dec.  443;  Smith  v.  Roach,  7  B.  Mon. 
17;  Whitman  v.  Farmers*  Bank,  8  Port.  257; 


Mnst  be  valid  in  favor  of  party  giv- 
ing it. — The  overdiligence  of  one  party  to 
«,  bill  or  note  will  not  compensate  for  the 
lack  of  diligence  in  others.  And  even  though 
the  drawer  or  indorser  sought  to  be  charged 
received  the  notice  as  early  as  he  would 
liare  been  entitled  to  it  if  it  had  passed  in 
«due  course  through  the  intermediate   par- 
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Fitchbnrg:  Bank  v.  Perley,  2  Allen,  433;  Am. 
L.  Ins.  Co.  y.  Emerson,  4  Smedes  &  M.  177; 
Daniel  on  Negotiable  Instraments,  sec.  1045. 
Additional  time  available  only  to 
party  entitied  thereto.— Therefore,  the 
holder,  giving  notice  to  prior  parties,  must 


do  BO  within  the  time  allowed  him  to  notify 
the  last  indorser:  Dobrer  r.  Eastwood,  3 
Car.  *  P.  250;  Rowe  v.  Tipper.  18  Com.  B. 
240;  Daniel  on  Negotiable  lofltnimenta,  sec 
1045. 


ARTICLE  VI. 


EXCUSE    OF    PRESENTMENT   AND    NOTICE. 

8ec.  3155.  Notice  of  dishonor,  when  excused. 

8ec.  3156.  Presentment  and  notice,  when  excused. 

Sec.  3157.  Same. 

Sec.  3158.  Delay,  when  excused. 

Sec.  3159.  Waiver  of  presentment  and  notice. 

Sec.  3160.  Waiver  of  protest. 

3156.  Hotice  of  dishonor,  when  ezcnsed. 

See.  3155.    Notice  of  dishonor  is  excused: 

1.  When  the  party  by  whom  it  should  be  given  cannot,  with  reasonable  dili- 
gence, ascertain  either  the  place  of  residence  or  business  of  the  party  to  be 
charged;  or, 

2.  When  there  is  no  postofBce  communication  between  the  town  of  the  party 
by  whom  the  notice  should  be  given  and  the  town  in  which  the  place  of  resi- 
dence or  business  of  the  party  to  be  charged  is  situated;  or, 

3.  When  the  party  to  be  charged  is  the  same  person  who  dishonors  the  in- 
strument; or, 

4.  When  the  notice  is  waived  by  the  party  entitled  thereto. 


Subd.  1.  Beasonable  dilisrence:  See  sec. 
8131,  sul)d.  6,  and  note,  wherein  present- 
ment is  excused  for  the  same  reason. 

Mr.  Daniel  presents  the  following:  "Due 
diligence  in  making  presentment  for  pay- 
ment, and  in  communicating  notice,  con- 
sists, as  a  general  rule,  in  making  inquiries 
of  such  accessible  persons  as,  from  their 
connection  with  the  transaction  or  place  or 
parties,  are  likely  to  he  informed,  and  in 
acting  in  accordance  with  the  information 
derived  from  them:  Daniel  on  Negotiable 
Instruments,  sec.  1115;  Lambert  v.  Ghise- 
lin,  9  How.  552;  Bank  of  Utica  v.  Bender, 
21  Wend.  643;  34  Am.  Dec.  2S1;  Chapman 
V.  Lipscombc,  1  Johns.  294;  Ransom  v. 
Mack,  2  Hill,  687;  38  Am.  Dec.  602;  Sturgis 
V.  Derrick,  Wightw.  76;  Greenwich  Bank  v. 
De  Groot,  7  Hun,  212;  Harris  v.  Robinson, 
4  How.  336.  See,  also,  Haber  v.  Brown, 
101  Cal.  445. 

Inquiries  should  be  made  of  the  parties 
to  the  instrument,  and  therefore,  in  ascer- 
taining the  wherealwuts  of  the  drawer  or 
indorsers,  inquiries  should  be  made  of  the 
maker  or  acceptor:  Whitridge  v.  Rider,  22 
Md.  558;  Weakly  v.  Bell,  9  Watts,  273;  36 
Am.  Dec.  116;  W^aters  v.  Brown,  15  Md.  285; 
74  Am.  Deo.  566;  Earnest  v.  Taylor,  25  Tex, 
App.  37;  Harrison  v.  Robinson,  4  How.  336. 
But  the  holder  will  always  be  presumed  to 
know  the  residence  or  place  of  business  of 


his  immediate  indorser:  Lawrence  t.  Miller, 
16  N.  Y.  235. 

Bubd.  8.  Notice  by  mail.— It  is  genei^ 
ally  held  that  the  notice  should  be  addressed 
to  the  postoffice  at  or  nearest  to  the  party's 
residence  or  place  of  business:  See  sec.  3144, 
subd.  3. 

Subd.  3.   Party  to  be  charged,  the  per- 
son   dishonoring.— Wlien    in    a    bill    the 
drawer  and  drawee  are    the  same    person, 
the  instrument,  though  declared  upon  as  a 
bill,  may  be  regarded  as  in  legal  effect  a 
promissory  note,  and    hence    to    the  quasi 
maker  no  notice  of  dishonor  would  be  neces- 
sary: Roach  V.  Ostler,    1    Man.  &  R.   120; 
Randolph  ▼.  Parish,  9  Port.  78;  Chicago  R. 
R.  Co.  T.  West,  37  Ind.  211;  Planters'  Bank 
V.  Evans,  36  Tex.  592;  or.  which  is  the  same 
thing,  it  may  be  regarded  as  an  accepted 
bill:  Cunningham  v.  Ward  well,  12  Me.  466; 
Planters'  Bank  v.  Evans,  36  Tex.  592;  aee, 
also,  sec.  3130,  ante.    That  it  is  not  neces- 
sary to  make  a  demand  of  payment  upon 
the  principal  debtor  in  a  negotiable  instm- 
ment  in  order  to  charge  him,  see  Coniins 
v.  Partridge,  79  Cal.  224;  Jones  v.  Nicholl, 
82  Cal.  32.    But  see,  as  to  necessity  of  mak- 
ing demand  in   order   to   secure  attorneys' 
fees.  Prescott  v.  Grady,  91  Cal.  518. 

It  has  been  held  that  the  .drawer  of  a 
bill  upon  himself  is  chargeable  without  pre- 
sentment: Bailey  y.  Southwestern  Bank.  11 
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Fla.  266;  Maux  Ferry  Co.  ▼.  Branegan,  40 
Ind.  361;  Fairchild  y.  Ogsdensburg  R.  R.,  15 
N.  Y.  337;  69  Am.  Doc.  606.  This  ia,  how- 
erer,  doubtful:  2  Ames  on  Bills  and  Notes, 
462;  1  Parsons  on  Notes  and  Bills,  523; 
West  Branch  Bank  v.  Fulmer,  3  Pa.  St.  399; 
45  Am.  Dec.  651;  Daniel  on  Negotiable  In- 
Btramentti,  sec.  1088a. 

Whore  a  draft  is  drawn  by  the  president 
and  secretary  of  a  corporation  upon  its 
treasurer,  no  notice  of  presentation  and  non- 
payment is  necessary  to  hold  the  corpora- 
tion. The  draft,  in  such  cases,  is  only  an 
order  of  the  corporation  upon  itself:  Dennis 
Y.  Table  Mountain  Water  Co.,  10  Cal.  389. 
In  case  of  bill  drawn  by  partner  upon  the 
firm  notice  of  dishonor  is  not  required:  Los 
Angeles  Nat.  Bank'v.  Wallace,  101  Cal.  478. 

Subd.  4.  Waivers.— Indorser  may  waive 
his  rights  to  notice  of  protest,  without  preju- 
dice to  his  right  of  action  as  an  accommo- 
dation indorser  against  the  maker  in  case 
he  pays  the  note:  Stanley  y.  McElrath,  86 
Cal.  449.  The  waiver  may  be  express  or 
implied  from  acts  of  the  party:  Min- 
turn  y.  Fisher,  7  Cal.  573.  See  Wright  y. 
Lisenfeld,  93  Cal.  90. 

It  is  held  in  Goldman  y.  Dayis,  23  Cal. 
^256,  that  the  conditional  contract  of  an  in- 
dorser cannot  be  changed  to  an  absolute 
■one  by  parol  evidence  of  a  verbal  promise, 
made  by  the  indorser  at  the  time  of  the  in- 
dorsement, to  pay  the  note  without  demand 
•or  notice.  Although  this  doctrine  is  enter- 
tained by  other  authorities,  it  ia  not  ap- 
proved by  Mr.  Daniel:  See  Daniel  on  Nego- 
tiable Instruments,  sees.  719,  1093. 

But  where  the  demand  and  notice  are 
both  waived  in  one  agreement,  but  the 
waiyer  of  the  latter  only  is  reduced  to  writ- 
ing, the  waiver  of  the  former  may  be  proved 
by  parol:  Mills  y.  Beard,  19  CaL  158;  Drink- 


water  V.  TebbettB,*17  Me.  16;  and,  vice 
versa,  the  latter  may  be  proved  by  parol: 
Daniel  on  Negotiable  Instruments,  sec.  1098; 
the  waiver  of  the  latter  is  included  in  the 
waiver  of  the  former:  Sec.  3159,  post. 

A  verbal  assurance  by  the  indorser  of  a 
promissory  note,  made  before  the  maturity 
of  the  same  to  the  holder,  to  the  effect  that 
he  give  himself  no  uneasiness  about  the 
note;  that  it  will  be  paid  at  maturity;  that 
be,  the  indorser,  is  collecting  the  money  for 
the  maker,  and  that  he  will  see  that  the 
note  is  paid,  amounts  to  a  waiver  of  de- 
mand, notice,  and  protest:  Bryant  v.  Wilcox, 
49  Cal.  47. 

But  a  declaration  by  an  indorser  to  a 
third  party  not  interested,  in  the  subject 
matter,  "that  the  fact  of  notice  not  having 
been  given  at  the  proper  time  would  make 
no  difference  with  him;  that  he  would  do 
what  was  right,"  is  not  a  sufficient  waiver: 
Olendorf  y.  Swartz,  5  Cal.  480;  63  Am.  Dec* 
141. 

With  regard  to  waiver  made  between 
the  execution  and  maturity  of  the  instru- 
ment, the  rule  ia  thus  stated  by  Mr.  Daniel: 
"Any  act,  course  of  conduct,  or  language  of 
the  drawer  or  indorser  calculated  to  induce 
the  holder  not  to  make  demand,  or  protest, 
or  give  notice,  or  to  put  him  off  his  guard, 
or  any  agreement  of  the  parties  to  that 
effect,  will  dispense  with  the  necessity  of 
taking  these  steps":  Daniel  on  Negotiable 
Instruments,  sec.  1103;  approved  in  Boyd  v. 
Bank  of  Toledo,  32  Ohio  St.  526;  30  Am. 
Rep.  624;  see,  also,  Moyer'a  Appeal,  87  Pa. 
St.  129. 

Waiver  of  protest  of  foreign,  bill:  Sec. 
3232,  post. 

Excuse  of  presentment  of  bill  of  ex- 
change and  notice:  Sec.  8220. 


•31 S6.  Presentment  and  notice^  when  excused. 

Sec.  3156.  Presentment  and  notice  are  excused  as  to  any  party  to  a  negotia- 
ble instrument  who  informs  the  holder  that  it  will  be  dishonored.  [Commis- 
sioners' Amendment^  approved  March  16>  1901;  took  e£Fect  July  1^  1901.] 


A  statement  to  the  holder  by  the  maker 
of  a  note  thai  he  will  not  be  able  to  pay 
it  at  maturity,  while  it  excuses  nonpresent- 
ment  as  to  the  maker  himself,  does  not  ex- 
cnf<e  presentment  as  to  the  indorser:  Apple- 
garth  Y.  Abbott,  64  Cal.  459.    Statement  by 


drawer  to  holder  that  drawee  could  not  pay, 
but  that  he,  the  drawer,  would  pay  the  bill, 
when  not  made  within  ten  days  before  its 
maturity,  does  not  excuse  presentment  and 
notice:  liOfi  Angeles  Nat.  Bank  v.  Wallace, 
101  Cal.  478. 


S157.  Same. 

Sec.  3157.  If,  before  or  after  the  maturity  of  an  instrument,  an  indorser  has 
received  full  security  for  the  amount  thereof,  or  the  maker  has  assigned  all  his 
^estate  to  him  as  such  security,  presentment  and  notice  to  him  are  excused. 

Taking  Becurity.— Where  the  indorser 
took  a  transfer  of  property  as  a  general 
aecurity  for  all  his  liabilities  in  behalf  of 
the  maker  of  the  note  and  turned  it  into 
money,  but  there  was  not  enough  to  pay 
all,  there  was  no  ground  to  presume  a 
TTairer,  because  the  indorser  had  a  right  Jbo 


apply  the  proceeds  to  the  other  liabilities: 
Van  Norden  t.  Buckley,  5  Cal.  283. 

The  defendant  indorsed  to  the  plaintiff 
the  notes  sued  on,  and  assigned  the  mort- 
gages given  to  secure  the  same.  Held,  that 
the  mortgages  were  not  intended  to  indem- 
nify  the  defendant  against  his  liability  as 
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indorser,  and  would  not  excuse  presentment 
and  notice  as  to  him:  Olendorf  y.  Swartz, 
6  Cal.  480;  63  Am.  Dec.  141;  see  notes  to 
Kramer  t.  Sandford,  39  Am.  Dec.  95;  Bond 


V.  Farnham,  4  Am.  Dec.  49;  Mead  v.  Small, 
11  Am.  Dec.  67. 

Indorser  taking  security,  whether 
waives  right  to  demand  and  notice:  See  11 
Am.  Dec.  67,  ncH;e. 


3168.  Delay,  when  excnsed. 

Sec.  3158.  Delay  in  presentment,  or  in  giving  notice  of  dishonor,  is  excused 
when  caused  by  circumstances  which  the  party  delaying  could  not  have  avoided 
by  the  exercise  of  reasonable  care  and  diligence. 


Excuses  arising  from  necessity.— The 
following  may  be  mentioned  as  of  this  char- 
acter: 

1.  Where  the  occurrence  is  of  a  public  or 
political  character,  as  in  case  of  war.  public 
interdiction  of  commerce  or  intercourse,  oc- 
cupation of  country  by  public  enenoy,  or 
military  disturbances,  or  political  disturb- 
ances, riots,  or  insurrections:  See  2  Daniel 
on  Negotiable  Instruments,  sees.  1060,  1063- 
1068. 

2.  The  prevalence  of  a  malignant  or  con- 
tagious disease  or  epidemic:  Tunno  v.  Lague, 
2  Johns.  Gas.  1;  1  Am.  Dec.  141;  but  see 
Roosevelt  v.  Woodhull,  2  Anth.  50. 

3.  An  overwhelming  calamity  or  unavoid- 
able accident:  Hilton  v.  Shepherd,  6  East, 
16;  Windham  Bank  v.  Norton,  22  Conn.  213; 
66  Am.  Dec.  397. 

4.  Miscarriage  or  delay  in  transmission  by 
mail:  Windham  Bank  v.  Norton,  22  Conn. 
213;  56  Am.  Dec.  397;  Pier  v.  Heinrichshof- 
fen,  C7  Mo.  163;  29  Am.  Rep.  501.  But  if 
the  delay  is  imputable  to  the  holder,  as  by 
the  misdirection  of  the  bill,  he  will  not  be 
excused  for  failure  in  prompt  presentment: 
Schofield  V.  Bayard,  3  Wend.  488.  And  un- 
der this  head  may  be  given  delay  occasioned 
by  travel  being  impeded  on  account  of  bad 
weather:  Brown  v.  Olmsted,  50  Cal.  163. 

5.  The  utter  impracticability  of  giving  no- 
tice, by  reason  of  the  party  entitled  thereto 
having  absconded  or  having  no  fixed  place 
of  residence,  or  his  place  of  residence  or 
business  being  unknown  and  incapable  of 
being  ascertained  upon  reasonable  inquiries: 
See  sec.  3155,  subd.  1;  absconding:  See 
Daniel  on  Negotiable  Instruments,  sec.  1144; 


notes  to  Taylor  v.  Snyder,  3  Denio,  145;  45 
Am.  Dec.  457.  Massachusetts  is  the  only 
state  where  a  contrary  view  is  taken.  There 
presentment  must  be  made  at  the  last  resi- 
dence of  the  absconding  debtor:  See  Bank 
V.  Spencer,  39  Am.  Dec.  734,  and  note.  Ab- 
sconding excuses  presentment  only.  Notice 
must,  a  fortiori,  be  given  to  drawer  and  in- 
dorsers:  Taylor  v.  Snyder,  3  Denio,  145;  45 
Am.  Dec.  457. 

These  are  excuses  for  delay  merely,  and 
therefore  when  they  are  removed  or  no 
longer  exist  the  duty  of  presentment  or  no- 
tice is  revived :  McVeigh  v.  Bank  of  Old  Bo- 
minion,  20  Gratt.  785;  Bynum  ▼.  Apperson, 
9  Heisk.  632;  Morgan  v.  Bank  of  Louisville, 
4  Bush,  82;  House  v.  Adams,  48  Pa.  St.  286; 
86  Am.  Dec.  588;  James  v.  Wade,  21  La. 
Ann.  548;  Peters  v.  Hobbs,  25  Ark.  67;  91 
Am.  Dec.  529:  Diirden  v.  Smith.  44  Miss. 
552;  Beale  v.  Parrish,  20  N.  Y.  407;  75  Am. 
Dec.  414.     ' 

See.  generally,  Daniel  on  Negotiable  In- 
struments, sees.  1030-1071;  Story  on  Note3, 
sec.  356. 

Pleading.-*Where  delay  occurs,  the 
facts  which  excuse  it  are  an  essential  part 
of  the  complaint,  and  if  not  averred  there- 
in, it  is  insuiAcient:  Jerome  ▼.  Stebbihs,  14 
Cal.  457;  see,  also,  Thompson  v.  Williams, 
14  Cal.  160;  Ritchie  v.  Bradshaw.  5  Cal. 
228;  Keyes  y.  Fenstermaker,  21  Cal.  329. 

Delay  in  presentment  for  acceptance: 
See  sec.  3219,  post. 

Delay  In  presenting  bill  for  payment: 
Sees.  S213,  3214. 

Seasonable  diligence:  See  sees.  3131, 
3155,  and  note;  sec.  3213,  and  note. 


3159.  Waiver  of  presentment  and  notice. 

Sec.  3159.  A  waiver  of  presentment  waives  notice  of  dishonor  also,  unless 
the  contrary  is  expressly  stipulated;  but  a  waiver  of  notice  does  not  waive  pre- 
sentment. 


Demand  and  notice,  waiver,  proof  of  by 
parol:  See  57  Am.  Dec.  665-667,  note. 

Waiver  of  notice  does  not  waive  pre* 
sentment.— This  is  the  general  rale:  Sprague 
V.  Fletcher,  8  Or.  367;  34  Am.  Rep.  587; 
Backus  V.  Shipherd,  11  Wend.  629:  Bu- 
chanan V.  Marshall,  22  Yt.  561;  Lane  v. 
Steward,  20  Me.  98;  Berkshire  Bank  v. 
Jones,  6  Mass.  524;  4  Am.  Dec.  175;  Voor- 
becs  Y.  Atlee,  29  Iowa,  49. 
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But  it  was  held  in  Matthey  v.  Gaily,  4 
Gal.  62,  60  Am.  Dec.  595,  that  an  expresi 
waiver  of  notice  of  nonpayment  was  equiva- 
lent to  an  admission  that  the  note  had  been 
presented,  or  need  not  be  presented.  In  case 
of  a  written  waiver  of  notice,  a  verbal 
waiver  of  demand  may  be  proved  by  parol: 
Mills  V.  Beard,  19  Cal.  158. 
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3160.  Waiver  of  protest. 

Sec.  3160.     A  waiver  of  protest  on  any  negotiable  instrument  other  than  a 
foreign  bill  of  exchange  waives  presentment  and  notice. 


Other  than  a  foreifin^  bill.— WaiT€rs  of 
protest  are,  says  Mr.  Daniel,  "when  applied 
to  a  foreign  bill,  nniyersally  regarded  as 
expressly  waiving  presentment  and  notice, 
the  protest  being,  according  to  the  law  mer- 
chant, the  formal  and  necessary  evidence  of 
sQch  an  instrument*':  Daniel  on  Negotiable 
Instmments,  sec.  1095;  Union  Bank  v.  Hyde, 
6  Wheat.  572;  Brown  v.  Hull,  33  Gratt.  31; 
Edwards  on  Bills,  634. 

The  foreign  bill  is,  however,  excepted  in 
the  rule  as  stated  by  the  text. 

Ab  to  the  effect  of  waiver  of  protest.— 
On  an  inland  biU  or  note  there  has  been 
acme  controversy  on  the  ground  that  protest 
la  not  necebsary  upon  the  dishonor  of  such 
paper.  But  the  weight  as  well  as  the  ma- 
jority of  authorities  concur  in  giving  such 
a  waiver  the  effect  of  dispensing  with  de- 
mand and  notice:  Ooddington  v.  Davis,  1  N. 
T.  186;  3  Denio,  16;  Porter  v.  Kemball,  63 


Barb.  467;  Fisher  v.  Price,  37  Ala.  407;  Jac- 
card  V.  Anderson,  37  Mo.  91;  Carpenter  v. 
Reynolds,  42  Miss.  S07,  note;  Hood  v.  Hal- 
lenbeck,  7  Hun,  304.  It  is  held  in  First 
Nat.  Bank  of  San  Diego  v.  Falkenhan,  94 
Cal.  141,  that  a  waiver  of  "protest"  made 
upon  indorsement  of  non-negotiable  promis- 
sory note  by  payee  is  equiTalent  to  a  waiver 
of  deruand  for  payment  and  notice  of  non- 
payment: Harvey  v.  Nelson,  31  La.  Ann. 
434;  33  Am.  Rep.  222.  In  this  case  the  in- 
dorsement was  as  follows:  "We  hereby 
waive  the  necessity  of  either  protest  or  no- 
tice." Per  White,  J.:  "The  protest  neces- 
sarily includes  a  duo  demand,  and  if  such 
be  the  case,  the  waiver  of  protest  neces- 
sarily waived  that  which  was  an  integral 
or  essential  part  of  the  protest." 

Protest  of  foreign  bills:  See  sec.  3225 
et  seq. 


ARTICLE  VII. 


BXTINCTION  OF  NEGOTIABLE  INSTRUMENTS. 

Sec.  3164.    Obligation  of  party,  when  extinguished. 
Sec  3165.    Negotiable   instrument    revived.    I  Repealed.] 

3164.  Obligation  of  party,  when  eztingaiflhed. 

Sec.  3164.  The  obligation  of  a  party  to  a  negotiable  instrument  is  extin- 
guished: 

1.  In  like  manner  with  that  of  parties  to  contracts  in  general;  or, 

2.  By  payment  of  the  amount  due  upon  the  instrument^  at  or  after  its  matur- 
ity, in  good  faith  and  in  the  ordinary  course  of  business,  to  any  person  having 
actual  possession  thereof,  and  entitled  by  its  terms  to  payment. 


Extinction  of  oblig^ations  .in  general: 
See  ante,  sec.  1473  et  seq. 

Payment. — ^The  surrender  of  a  note  is 
prima  facie  evidence  of  payment:  Smith  v. 
Harper,  6  Cal.  329;  Turner  v.  Turner,  79  Cal. 
665.  And  as  a  concurrrent  condition  of  pay- 
ment, the  party  has  a  right  to  demand  its 
surrender:  See  sec.  3137.  But  if  the  note  is 
surrendered  through  mistake,  under  the  sup- 
position that  it  is  fully  paid,  when  in  fact 
it  is  not,  the  balance  due  may  be  still  re- 
covered: Banks  t.  Marshall,  23  Cal.  223. 
Nor  is  a  biU  of  sale  made  by  the  payee  of  a 
promissory  note  to  the  maker,  which  J?ar- 
gains  and  sells,  among  other  things,  "all 
debts,  notes,  and  accounts,  of  whatever  na- 
ture, due  me,"  evidence  of  the  payment  of 
the  note:  Morrill  v.  MorrUl,  26  Cal.  288. 

That  the  transfer  of  a  note  by  the  payees 
to  one  of  the  makers  operates  as  payment, 
so  as  to  prevent  an  assignment  thereof  after 
maturity,  aee  Gordon  v.  Wansey,  21  Cal. 


77.  It  is  held  in  James  v.  Yaeger,  86  Cal. 
184,  that  on  payment  of  non-negotiable  note 
by  surety  it  is  extinguished  and  ceases  to  be 
a  binding  obligation. 

In  Tread  well  v.  Himmelmann,  60  Cal.  9,  an 
extinguishihent  of  the  note  by  accord  and 
satisfaction  was  held  to  have  taken  place 
under  the  following  facts:  One  on  whose 
land  certain  liens  were  claimed  by  others 
paid  a  thousand  dollars  to  a  third  person, 
who  gave  therefor  his  promissory  note,  with 
the  understanding  that  the  payor  should 
procure  an  assignment  to  him^^elf  of  the  liens, 
and  hold  them  for  the  benefit  of  the  payee, 
which  was  done. 

Where  a  third  person,  at  the  request  of 
the  maker,  pays  the  note  held  by  a  collec- 
tor, it  is  extinguished,  and  cannot  thereafter 
be  treated  as  a  purchase.  The  obligation  to 
pay  being  thus  discharged,  it  cannot  be  re- 
vived by  a  subsequent  transfer:  Moran  v. 
Abbey,  63  Cal.  66.    Where  one  comaker  of 
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Don-negotiable  note  pays  the  note,  and  takes 
it  up,  the  note  becomes  extinguished:  James 
V.  Yaeger,  86  Cal.  184.  As  to  effect  of  pay- 
ment by  payee  of  accommodation  note,  who 
has  borrowed  money  from  bank  and  indorsed 
note  to  bank  as  security,  Ree  Merrill  v.  First 
Kat.  Bank  of  San  Diego,  94  Cal.  59. 

Negotiable  instruments  do  not  dis- 
charge the  debt;  they  merely  postpone  the 
time  of  payment:  Brewster  y.  Bours,  8  Cal. 
601;  Smith  v.  Owens,  21  Cal.  11;  Higgins  y. 


Wortell,  18  Cal.  330;  Welch  y.  AUington,  23 
Cal.  322;  Crawford  v.  Roberta.  50  Gal.  235. 
An  express  agreement  mast  be  shown  to 
establish  the  fact  that  a  bill  or  note  of 
either  the  debtor  or  a  third  person  was 
taken  by  the  creditor  in  payment  of  a  pre- 
existing debt:  Brown  y.  Olmstead,  50  Cal. 
162;  Griffith  v.  Grogan,  12  Cal.  320;  Welch 
T.  Allington,  23  Cal.  322;  Brewster  y.  Boors, 
8  Cal.  506. 


3165.  Negotiable  iiiBtnimeiit  reviTed. 

[Section  3165  was  repealed  by  act  approved  March  30^  1874;  Amendments 
1873-74,  264;  took  effect  July  1,  1874.] 


Article  I. 

n. 

III. 

IV. 

V. 

VI. 

VII. 

VIII. 


CHAPTER  11. 

BILLS  OF  EXCHANQB. 

Form  and  Interpretation 3171 

Days  of  Grace 3181 

Presentment  for  Acceptance 3185 

Acceptance 3193 

Acceptance  or  Payment  for  Honor 3203 

Presentment  for  Payment 3211 

Excuse  of  Presentment  and  Notice 3218 

Foreign  Bills 3224 


ABTICLE  I. 

FORM   AND   INTERPRETATION   OF   A   BILL. 

Sec.  8171.  Bill  of  exchange,  what 

Sec.  3172.  Drawee,  in  case  of  need. 

Sec.  3173.  Bill  in  parts  of  a  set. 

Sec.  3174.  When  must  be  in  a  set. 

Sec.  3175.  Presentment,  etc.,  of  part  of  set 

Sec.  8176.  Bill,  where  payable. 

Sec.  3177.  Rights  and  obligations  of  drawer. 

3171.  Bill  of  escchange,  what. 

Sec.  3171.    A  bill  of  exchange  is  an  instrument^  negotiable  in  form^  by  which 

one^  who  is  called  the  drawer,  requests  another,  called  the  drawee,  to  pay  a 

specified  sum  of  money. 

BillB  of  exchange,  forni.~The  following  of  the  word  "please"  does  not  alter  the 
written  order  possessed  all  the  ^quisites  of '  character  of  the  instrument:  Wheatley  t. 
an    inland   bill    of  exchange:    ''Mr.  Strobe,      Strobe,    12    Gal.    92;    73    Am.    Dec    522. 


please  pay  the  bearer  of  these  lines  two 
hundred  and  thirty-six  dollars  and  charge 
the  same  to  my  account"  iWheatley  v.  Strobe, 
12  Cal.  92;  73  Am.  Dec.  522.    The  insertion 


The  written  words  in  a  biU,  when  plain,  def- 
inite, and  certain,  must  control  without  re- 
gard to  the  superscription  in  figures:  Poor- 
man  y.  Mills.  89  CaL  ^15;  2  Am.  Rep.  451. 


3172.  Drawee,  in  case  of  need. 

Sec.  3172.    A  bill  of  exchange  may  give  the  name  of  any  person  in  addition 

to  the  drawee,  to  be  resorted  to  in  case  of  need. 
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I 

Acceptance  or  paymexit  for  honor:  See        Freeentment  to  drawee  in  case  of  need: 
aec.  3203  et  seq.  Sec.  3186. 

3173.  Bill  in  parts  of  a  set. 

Sec.  3173.    A  bill*  of  exchange  may  be  drawn  in  any  number  of  parts,  each 
part  stating  the  existence  of  the  others^  and  all  forming  one  set. 

Damages  for  nonpayment  of  foreign  bill  drawn  in  parts:  See  sec.  3234,  and  note. 

8174.  When  mnst  be  in  a  set. 

Sec.  3174.  An  agreement  to  draw  a  bill  of  exchange  binds  the  drawer  to 
execute  it  in  three  parts,  if  the  other  party  to  the  agreement  desires  it 

3175.  Presentment,  etc.,  of  part  of  set. 

Sec.  3175.    Presentment,  acceptance,  or  payment,  of  a  single  part  in  a  set  of 

a  bill  of  exchange,  i-s  sufficient  for  the  whole. 

Payment  of  first  of  exchange,   second  Presentment  for   acceptance:    See  sec 

having. been    protested,   sayes  the  damage?  3186. 

given  by  section  3234:  Page  y.  Warner,  4  Presentment  to  joint  drawees:  See  sec. 

Cal.  395.  3187. 

3176.  Bill,  where  payable. 

Sec.  3176.    A  bill  of  exchange  is  payable: 

1.  At  the  place  where,  by  its  terms,  it  is  made  payable; 

2.  If  it  specifies  no  place  of  paymenct,  then  at  the  place  to  which  it  is  ad- 
dressed. 

3.  If  it  is  not  addressed  to  any  place,  then  at  the  place  of  residence  or  busi- 
ness of  the  drawee,  or  whereyer  he  may  be  found.  If  the  drawee  has  no  place 
of  business,  or  if  his  place  of  business  or  residence  cannot,  with  reasonable  dili- 
gence, be  ascertained,  presentment  for  payment  is  excused,  and  the  bill  may  be 
protested  for  nonpayment.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

Negotiable  instrument  specifying  place  of  payment:  See  sec.  8130  et  seq. 

3177.  Bights  and  obligations  of  drawer. 

Sec.  3177.    The    rights    and  obligations  of  the  drawer  of  a  biU  of  exchange 

are  the  same  as  those  of  the  first  indorser  of  any  other  negotiable  instrument. 

Bights  of  indorser:  See  ante,  sees.  3108   et  seq.,  3130  et  seq.,  and  3141  et  seq. 
Contract  of  indorser:  Sec.  3116. 

ARTICLE  n. 

* 

DATS  OF  GRACB. 

3181.  Days  of  grace. 

Sec.  3181.    Days  of  grace  are  not  allowed. 

Days  of  grace.~"Section  1  of  the  act  of  the  parties  to  fix  the  day  of  payment  with- 

April  2,  1851    (Stats.  1861,  p.  523),  among  out  any  reference  to  a  rule  couched  in  words 

other  things,  provided  that  three  days,  com-  that  have  now  legitimately  only  a  historl- 

monly  called  grace,  shall  be  allowed,  except  cal  meaning':    Edwards    on  Bills,  517.    As 

on  sight  bills  or  drafts.'    To  avoid  all  the  the  allowance  or  nonallowance  of  days  of 

Intricate  questions  arising  out  of  such  a  grace  is  determined  by  the  law  of  the  place 

provision,  and  to  that  extent  to  abrogate  a  where  the  bill  is  payable,  it  will  follow,  after 

rule  of  the  law  merchant,  section  3181  was  the  code  takes  effect,  that  a  bill  of  exchange 

inserted  in  the  code.    The  commissioners,  in  drawn  in  London  upon    San  Francisco  will 

this  respect,  followed    the  French    Code  of  not  be  entitled  to  days  of  grace,  while  a  bill 

Commerce,  articles  135  and  187,  and  leaves  drawn  in  San  Francisco  upon  London  would 
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be  entitled  to  days  of  grace:  Story  on  Bills  sec.  3247,  which  makes  this  section  applica- 

of  Exchange,  sec.  334;  Ohitty  on  Mis,  409;  ble  to  promissory  notes":  Code  commission^ 

Kyd  on  Bills,  9;  Story  on  Promissory  Notes,  ers'  note, 
sees.  216,  217;  Edwards  on  Bills,  518;  see 

ARTICLE  III. 
PRESENTMENT  FOB  ACCEPTANCE. 

Sec.  3186.    When  a  bill  may  be  presented. 

Sec.  3186.    Presentment,  how  nc^ade. 

Sec.  3187.    Presentment  to  joint  draweea 

Sec.  318S.    When  presentment  to  be  made  to  drawee  in  case  of  need. 

Sec.  3189.    Presentment,  when  must  be  made. 

3186.  When  a  bill  may  be  presented. 

Sec.  3185.    At  any  time  before  a  bill  of  exchange  is  payable,  the  holder  may 

present  it  to  the  drawee  for  acceptance,  and  if  acceptance  is  refused  the  bill  is- 

dishonored.* 

See  references  in  note  to  next  fpectioh.  Presentment  in  case  of  acceptance  for 

Acceptance,  how  made:  Sec.  3193  et  seq.     honor:  Sees.  8206,  3207. 

3186.  Presentment,  how  made. 

Sec.  3186.  Presentment  for  acceptance  must  be  made  in  the  following  man- 
ner, as  nearly  as  by  reasonable  diligence  it  is  practicable: 

1.  The  bill  must  be  presented  by  the  holder  or  his  agent; 

2.  It  must  be  presented  on  a  business  day,  and  within  reasonable  hours; 

3.  It  must  be  presented  to  the  drawee,  or,  if  he  be  absent  from  his  place  of 
residence  or  business,  to  some  person  having  charge  thereof,  or  employed 
therein;  and, 

4. .  The  drawee,  on  such  presentment,  may  postpone  his  acceptance  or  refusal 
until  the  next  day.  If  the  drawee  have  no  place  of  business,  or  if  his  place  of 
business  or  residence  cannot,  with  reasonable  diligence,  be  ascertained^  present- 
ment for  acceptance  is  excused,  and  the  bill  may  be  protested  for  nonaccep1> 
ance.  [Amendment,  approved  March  30, 1874;  Amendments  1873-74,  265;  took 
effect  July  1,  1874.] 

Presentment  of  part  of    set:    See    sec.         Presentment  of  biU  of  exchange  for  pay- 
3175.  ment:  See  sec  3211  et  seq. 

Presentment  for  payment,  generally: 
See  sec.  3130  et  seq. 

3187.  Presentment  to  joint  drawees. 

Sec.  3187.  Presentment  for  acceptance  to  one  of  several  joint  drawees,  and 
refusal  by  him,  dispenses  with  presentment  to  the  others. 

3188.  When  presentment  to  be  made  to  drawee  in  case  of  need. 

Sec.  3188.    A  bill  of  exchange  which  specifies  a  drawee  in  case  of  need  mnst 
be  presented  to  him  for  acceptance  or  payment,  as  the  case  may  be,  before  it 
can  be  treated  as  dishonored. 
Brawee  in  case  of  need:  Sec.  3172. 

3189.  Presentment,  when  must  be  made. 

Sec.  3189.  When  a  bill  of  exchange  is  payable  at  a  specified  time  after  sigbt, 
the  drawer  and  indorsers  are  exonerated  if  it  is  not  presented  for  acceptance 
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within  ten  days  after  the  time  which  would  suflBee,  with  ordinary  diligence,  to 

forward  it  for  acceptance,  unless  presentment  is  excused. 

Time  for  presenting  bill  of  exchange.—  James,  20  Wend.  192;  32  Am.  Dec.  527;  Kob« 

"Before  the  code,  the  only.mle  established  inson  v.  Amee,  20  Johns.  146;  11  Am.  Dec 

was    that    'due  diligence'    must    be    used:  259.    But  this  was  too  indefinite'':  Commis- 

Wethey  y.  Andrews,  8  Hill,  582;  Smith  y.  sioners'  note. 

ARTICLE  IV. 

ACCEPTANCE. 

Sec.  3193.  Acceptance,  how  made. 

Sec.  3194.  Holder  entitled  to  acceptance  on  face  of  bill. 

Sec.  3195.  What  acceptance  sufficient  with  consent  of  holder. 

Sec.  3196.  Acceptance  by  separate  instrument. 

Sec.  8197.  Promise  to  accept,  when  equivalent  to  acceptance. 

Sec.  3198.  Cancellation  of  acceptance. 

Sec.  8190.  What  is  admitted  by  acceptance. 

3193.  Acceptance,  how  made. 

Sec.  3193.  An  acceptance  of  a  bill  must  be  made  in  writing,  by  the  drawee 
or  by  an  acceptor  for  honor,  and  may  be  made  by  the  acceptor  writing  his 
name  across  the  face  of  the  bill,  with  or  without  other  words. 

Acceptance  for  honor:  See  sec.  3203.  of  such  promise,  see  Wakefield  v.  Greenhood,, 

Parol  acceptance    of  a  bill    is    binding  29  Cal.  597;  Naglee  y.  Lyman,  14  Cal.  450; 

where  not    otherwise    proyided  by  statute:  see,  also,  sec.  8197.    But  in  the  former  of 

See  1  Daniel  on  Negotiable  Instruments,  sec.  these  cases  it  was  determined  that  an  exist- 

504;Scadder  y.  Union  N.  B.,  91  U.  S.  406;  ing  indebtedness  from  the  drawer  to  the  per- 

McOutchen  y.    Rice,  56    Miss.  455;    Pierce  son  to  whom  the  promise  to  accept  was  made 

y.  Kitteredge*  115  Mass.  874;  and  numerous  was  not  sufficient  to  charge  the  promisor  aa 

decisions  cited  in  1  Parsons  on  Notes    and  acceptor  unless  made  in  writing. 

Bills,  285;  Chitty  on  Bills,  289.    But  statutes  Partial  payment  of  the  amount  of  a  draft, 

are  now  very  generally   adopted  requiring  and  an  indorsement  of  the  receipt  thereof 

an  acceptance  to  be  in   writing:  19  &  20  in  the  handwriting  of  the  drawee,  signed  by 

Vict.,  c.  57,  sec.  0;  41  &  42  Vict.,  c.  13,  sec.  the  payee,  is  not  an  acceptance:  Bassett  y. 

1;  2  N.  Y.  Key.  Stats.,  6th  ed.,  1100,  sec.  6;  Haines,  9  Cal.  260. 

Ala.  Key.  Code,  1840;  2  Gantt  Ark.  Stats.,  Where  a  draft  is  accepted  conditionally^ 
sec.  549;  Kan.  Gen.  Stats.,  c.  14,  sec.  8;  Me.  to  be  paid  on  the  happening  of  a  contin* 
Key.  Stats.,  c.  32,  sec.  10;  1  Mich.  Comp.  gency,  it  is  a  queistion  for  the  jury  to  de- 
Laws,  c.  31,  sec.  7;  Minn.  Rey.  Stats.,  c.  23,  termine  whether  the  eyent  has  happened  or 
sec.  0;  1  Wagner's  Mo.  Stats.,  c.  18,  sec.  1; .  not:  Nagle  y.  Homer,  8  Cal.  353. 
1  Wis.  Stats.,  c.  60,  sec.  7;  Or.  Gen.  Laws,  Acceptance  of  negotiable  instruments 
c.  48,  sec.  7.  and  defenses  of  acceptor:  See  1  Am.  St.  Rep. 

Acceptance,  generally.— The    want  of  a  135-138,  note.  . 

written  acceptance  does  not  affect  the  right  Notice  of  acceptance,    when    must    be 

of  the  payee  to  the  money  due,  but  only  the  given:  See  39  Am.  Rep.  221-227,  note, 

mode  of  enforcing  it:  Wheatley  y.  Strobe,  12  Acceptance  by  one  not  a  party  to  the 

Cal.  92;  73  Am.  Dec.  522.    A  yerbal  accept-  bill  is  yalid,  and  will  bind  the  person  as  ac- 

ance  not  being  sufficient  (Wheatley  y.  Strobe,  ceptor  when  it  is  made  for  a  consideration, 

12  Cal.  92;   73  Am.  Dec.  522;  and  sec.  3193,  and  without  such  indujoment  from  the  payee 

supra),  the    payee  cannot    recoyer  on  the  as  amounts  to  fraud:  Kelly  y.  Lynch,  22  Cal. 

bill  of  exchange;  he  may,  however,  recover  661.    It  is  a  sufficient  consideration  for  the 

as  assignee  of  the  drawer's  claim  against  the  acceptance  of  a  draft  by  one  not  a  party 

*  drawee:  Id.  to  the  paper  that  the  payee  thereby  loses 

That  one  who  promises  to  accept  bill  of  the  acceptance    of    the    drawer:    Kelly  y. 

exchange  may  be  held  in  favor  of  those  who  Lynch,  22  Cal.  661. 
part  with  value  to  the  drawer  on  the  faith 

3194.  Holder  entitled  to  acceptance  on  face  of  bill. 

Sec.  3194.    The  holder  of  a  bill  of  exchange,  if  entitled  to  an  acceptance 

thereof,  may  treat  the  bill  as  dishonored  if  the  drawee  refuses  to  write  across 

its  face  an  unqualified  acceptance. 

Acceptance  on  separate  paper:  See  sees.  8194,  3195. 
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3195.  What  acceptance  suflcient  with   consent  of  holder. 

Sec.  3195.  The  holder  of  a  bill  of  exchange  may,  without  prejudice  to  his 
rights  against  prior  parties,  receive  and  treat  as  a  sufficient  acceptance: 

1.  An  acceptance  written  upon  any  part  of  the  bill,  or  upon  a  separate  paper; 

J3.  An  acceptance  qualified  so  far  only  as  to  make  the  bill  payable  at  a  par- 
ticular place  within  the  city  or  town  in  which,  if  the  acceptance  was  unqualified, 
it  would  be  payable;  or, 

3.  A  refusal  by  the  drawee  to  return  the  bill  to  the  holder  after  presentment, 
in  which  case  the  bill  is  payable  immediately,  without  regard  to  its  terms. 

Part  payment  not  acceptance:  See  in  note  Ck>nditloxial  acceptance:  See  in  note  to 

to  sec.  3193.  sec.  3193. 

Acceptance  on  separate  paper:  See,  also.  Acceptance,  generally:  Sec.  31dS. 
next  section. 

3196.  Acceptance  by  separate  instrument. 

Sec.  3196.    The  acceptance  of  a  bill  of  exchange  by  a  separate  instrument 

binds  the  acceptor  to  one  who,  upon  the  faith  thereof,  has  the  bill  for  value  or 

other  good  consideration. 

Acceptance  on  separate  instrument.—  anoe  to  holders  for  any  good  consideration. 

"This    section    was    based    apon  1  Reyised  as  well  as  to  holders  for  valne:  See  Burns 

Statutes  of  New  York,  768,  section  7,  modi-  v.  Robbine,  40  Barb.  368":  Oommissioners' 

fied  to  give  the  benefit  of  such  an  accept-  note. 

3197.  Promise  to  accepti  when  equivalent  to  acceptance. 

Sec.  3197.    An  unconditional  promise,  in  writing,  to  accept  a  bill  of  ex- 
change, is  a  sufficient  acceptance  thereof,  in  favor  of  every  person  who  upon 
the  faith  thereof  has  taken  the  bill  for  value.     [Commissioners'    Amendment, 
approved  March  16,  1901;  took  effect  July  1,  1901.] 
Promise  to  accept:   See  in  note   to  sec   8193. 

3198.  Cancellation  of  acceptance. 

Sec.  3198.  The  acceptor  of  a  bill  of  exchange  may  cancel  his  acceptance  at 
any  time'  before  delivering  the  bill  to  the  holder,  and  before  Ihe  holder  has, 
with  the  consent  of  the  acceptor,  transferred  his  title  to  another  person  who 
has  given  value  for  it  upon  the  faith  of  such  acceptance. 

3199.  What  is  admitted  by  acceptance. 

Sec.  3199.  The  acceptance  of  a  bill  of  exchange  admits  the  signature  of  the 
drawer,  but  does  not  admit  the  signature  of  any  indorser  to  be  genuine. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  265;  took  effect 
July  1,  1874.] 

GenuineneBS  of  signature  warranted  by  indorser:  See  sec.  3116,  subd.  3. 

AETICLE  V. 

ACCEPTANCE  OR  PAYMENT  FOR  HONOR. 

• 

Sec.  3203.  When  bill  may  be  accepted  or  paid  for  honor. 

Sec.  3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor. 

Sec.  3205.  Acceptance  for  honor,  how  made. 

Sec.  8206.  How  enforced. 

Sec.  3207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 
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3203.  When  bill  may  be  accepted  or  paid  for  honor. 

Sec.  3203.     On  the  dishonor  of  a  bill  of  exchange  by  the  drawee,  and,  in  case 

of  a  foreign  bill,  after  it  has  been  dnly  protested,  it  may  be  accepted  or  paid  by 

any  person,  for  the  honor  of  any  party  thereto. 

Drawee  in  C|t8e  of  need:  See  sec.  8172.  Accommodation   paper  received   after 

Payment  of  foreign  bill  for  honor:  8ee  maturity:  See  86  Am.  Rep.  335,  336,  note. 

sec.  3233.  Acceptor  for  honor  is  in  efteet  the  mak- 

Acceptance  for  honor:  See  92  Am.  Dec.  er  of  a  promisBory  Dote:  Sec.  3246. 

578-580,  note. 

3204.  Holder  of  bill  of  exchange  bound  to  accept  payment  for  honor. 

Sec.  3204.    The  holder  of  a  bill  of  exchange  is  not  bound  to  allow  it  to  be 

accepted  for  honor,  but  is  bound  to  accept  payment  for  honor. 

Acceptance,  how  made:  See  sec.  dlOB  et        Acceptance  for  honor,  how  made:  Sec 
seq.  3205. 

3206.  Acceptance  for  honor,  how  made. 

Sec.  3205.  An  acceptor  or  payor  for  honor  must  write  a  memorandum  upon 
the  bill,  stating  therein  for  whose  honor  he  accepts  or  pays,  and  must  give 
notice  to  such  parties,  with  reasonable  diligence,  of  the  fact  of  such  acceptance 
or  payment.  Having  done  so,  he  is  entitled  to  reimbursement  from  such 
parties,  and  from  all  parties  prior  to  them. 

Acceptance,  how  made,  generally:  See  honor  mnet  declare  in  the  presence  of  a  per- 

eec.  3193  et  Beq.  son  authorized  to  make  protest  for  whose 

BeixnbnrBeinent.— In    case   of   foreign  honor  he  pays  the  same:  Sec.  3288. 
bills  of  exchange,  the  one   who   pays  for 

3206.  How  enforced. 

Sec.  3206.  A  bill  of  exchange  which  has  been  accepted  for  honor  must  be 
presented  at  its  maturity  to  the  drawee  for  payment,  and  notice  of  its  dishonor 
by  hiTn  must  be  given  to  the  acceptor  for  honor,  in  like  manner  as  to  an  indorser; 
after  which  the  acceptor  for  honor  must  pay  the  bill. 

Ipresentment  for   acceptance:   See  sec.  Notice  of  dlshonoir  of  foreis^  bUl:  See 

3186.  sec.  3225  et  seq. 

Presentment  of  bill  of  exchange  for  Notice  of  dishonor,  generally:  See  sec. 

payment:  See  sec.  3211  et  seq.  3142  et  seq. 

Presentment     of     negotiable     instru- 
ments, generally:  Sec.  3130  et  seq. 

3207.  Notice  of  dishonor  not  excused  by  acceptance  for  honor. 

Sec.  3207.  The  acceptance  of  a  bill  of  exchange  for  honor  does  not  excuse 
the  holder  from  giving  notice  of  its  dishonor  by  the  drawee. 

Presentment  of  bill  of  exchange  and  Notice  of  dishonor:  See  section  3231  for 

notice,  when  excused:  See  sees.  3218-3220.  the  giying  notice  of  protest,    and   section 

Excuse  of  presentment  and  notice,  gen-  3142  et  seq.  for  the  manner  of  giying  notice 

erally:  Sec.  3155  et  seq.  of  dishonor,  generally. 

* 

AETICLE  VL 

PRESENTMENT  FOR  PAYMENT. 

Sec.  3211.  Presentment,  when  bill  not  accepted,  where  made. 

Sec.  8212.  Presentment  of  bill,  payable  at  particular  place. 

Sec.  3213.  EfiEect  of  delay  in  presentment,  in  certain  cases. 

Sec.  3214.  Effect  in  other  cases. 
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3211.  Presentment,  when  bill  not  accepted,  where  made. 

Sec.  3211.  If  a  bill  of  exchange  is  by  its  terms  payable  at  a  particular  place, 
and  is  not  accepted  on  presentment,  it  must  be  presented  at  the  same  place  for 
payment  when  presentment  for  payment  is  necessary. 

Presentment  of  negotiable  instruments  conflict  in  the  authorities  that  prevail  upon 

for  payment:  See  sec.  3130  et  seq.  the  question  whether,    in  case  of  nonpay- 

Presentment  f6r   acceptance:    See   sec.  ment,  a  protest  for  nonacceptance  is  neces- 

3186  et  seq.  sary,  Dupre  v.  Richard,  43  Am.  Dec,  223,  in 

Protest  for  nonacceptance  in  case  of  note, 
nonpayment:   See  a  statement  as   to   the 

3212.  Presentment  of  bUl,  payable  at  particular  place. 

Sec.  3212.    A  billof  exchange,  accepted  payable  at  a  particular  place,  must 
be  presented  at  that  place  for  payment,  when  presentment  for  payment  is  neces- 
sary, and  need  not  be  presented  elsewhere. 
Place  of  payment,  presentment  at:  See    sec.  3131,  subd.  8. 

3213.  Effect  of  delay  in  presentment,  in  certain  cases. 

Sec.  3213.  If  a  bill  of  exchange,  payable  at  sight  or  on  demand,  without 
interest,  is  not  duly  presented  for  payment  within  ten^  days  after  the  time  in 
which  it  could,  with  reasonable  diligence,  be  transmitted  to  the  proper  place 
for  such  presentment,  the  drawer  and  indorsers  are  exonerated,  unless  such 
presentment  is  excused. 

Apparent  maturity  of  bill  of  exchange:  That  reasonable  diligence  mnst  be  used  is 

See  sec.  3134,  ante.  acknowledged:  Ritchie  v.  Bradahaw»  5  Oal. 

Beasonable  diligence:  See  Brown  t.  01m-  228,  and  cases   hereinafter,  and  sees.  3131 

sted,  60  Cal.  162,  where  the  delay  in  pre-  and  3158.    See  Redington  y.  Woods,  45  CaL 

sen  ting  a  check  for  payment  arose  from  the  406,  13  Am.  Rep.  190,  for  case  of  delay  not 

mails  not  connecting,  and  .from  the  heavy  determined,  see,  also,  generally,  sees.  3131, 

condition   of    the    roads,    impeding   trayel.  3156,  and  note. 

3214.  Effect  in  other  cases. 

Sec.  3214.  Mere  delay  in  presenting  a  bill  of  exchange  payable  with  inter- 
est^ at  sight  or  on  demand^  does  not  exonerate  any  party  thereto. 

Delay,  when  excused.— An  indorser  on  the  mere  failure  of  the  payee  to  present  the 
a  promissory  note,  payable  with  interest  at  note  for  payment  after  Its  apparent  matiu^ 
sight  or  on  demand,  is  not  exonerated  by      ity:  Machado  v.  Fernandez,  74  Cal.  362. 

AETIOLE  VII. 

EXCUSE  OF  PBBSBNTMENT  AND  NOTICE. 

Sec.  3218.    Presentment,  when  excused. 

Sec.  3219.    Delay,  when  excused. 

Sec  3220.    Presentment  and  notice,  when  excused. 

d21.8.  Presentment,  when  excused. 

Sec.  3318.    The  presentment  of  a  bill  of  exchange  for  acceptance  is  excused 

if  the  drawee  has  not  capacity  to  accept  it. 

Excuse  of  presentment  and  notice,  gen-  Delay  in  presentment  of  check:  Sec 
erally:  See  sec.  3155  et  seq.,  ante.  3256. 

3219.  Delay,  when  excused. 

Sec.  3219.    Delay  in  the  presentment  of  a  bill  of  exchange  for  acceptance  is 

excused  when  caused  by  circumstances  over  which  the  holder  has  no  control 

Delay,  when  excused:    See    sees.  3158,  3214,  ante. 
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3220.  Presentment  and  notice,  when  excuBed. 

Sec.  3220.  Presentment  of  a  bill  of  exchange  for  acceptance  or  payment,  and 
notice  of  its  dishonor,  are  excused  as  to  the  drawer,  if  he  forbids  the  drawee  to 
^kceept,  or  the  acceptor  to  pay  the  bill;  or  if,  at  the  time  of  drawing,  he  had  no 
reason  to  believe  that  the  drawee  would  accept  or  pay  the  same. 

See  references  in  note  to  section  3218. 

See,  also,  Caahman  v.  Harrison,  90  Cal.  297 


ABTICLE  Vm. 

FOBBIQN  BILLS. 

8ec.  8224.  Definitions. 

Sec.  3225.  Protest  necessary. 

Sec.  3220.  Protest,  by  whom  made. 

Sec.  8227.  Protest,  how  made. 

Sec.  8228.  Protest,  where  made. 

Sec.  3229.  Protest,  when  to  be  made. 

Bee.  3230.  Protest,  when  excused. 

Sec.  3281.  Notice  of  protest,  how  given. 

Sec.  323a  Waiver  of  protest. 

Sec  3233.  Declaration  before  payment  for  honor. 

Sec.  3234.  Damages   allowed   on   dishonor  of  foreign  bilL 

Sec.  3236.  Hate  of  damages. 

Sec.  323^  Interest  on  amount  of  protested  bill« 

Sec.  .3287.  Damages,  how  estimated. 

Sec.  8238.  Same. 

3224.  Definitions. 

Sec.  3224.    An  inland  bill  of  exchange  is  one  drawn  and  payable  within  this 
state.    All  others  are  foreign. 


Foreigrn  bills  of  exchange.— HII  drawn 
in  one  state  on  a  resident  of  another  is  a 
foreign  bill  of  exchange;  this  question,  at 
one  time  in  some  doubt,  is  now  well  settled: 
fialliday  y.  McDougal,  20  Wend.  81;  Com- 
mercial   Bank  y.  Varnum,  46    N.  Y.    269; 


Abom  y.  Bosworth,  1  R.  I.  401;  Donegan 
V.  Wood,  49  Ala.  242;  20  Am.  B«p.  275; 
and  see  note  to  Dupre  y.  Richard;  43  Am. 
Dec.  218. 

Form  and  Interpretation  of  bills  of 
exchange:  See  sec.  3171. 


A225.  Protest  necessary. 

Sec.  3225.  Notice  of  the  dishonor  of  a  foreign  bill  of  exchange  can  be  given 
only  by  notice  of  its  protest. 

Dishonor  of  negotiable  instnunents, 
generally:  See  sec.  3141  et  seq.»  ante. 

Protest.— For  definition  of  the  word,  see 
Abbott's  Law  Dictionary;  Daniel  on  Nego- 
tiable Instruments,  sec.  929.  In  popular 
asage  among  commercial  men  the  term  has 
4icquired  quite  an  eztensiye  signification, 
and  includes  all  the  steps  necessary  to 
charge  an  indorser:  McFarland  y.  Pico,  8 
Cal.  626;  Coddington  y.  Dayis,  1  N*.  Y.  786; 
Townsend  y.  Lorain  Bank,  2  Ohio  St.  345. 
See  a  discussion    of   this  subject    quite  ez- 


tensiyely  in  note  to  Dupre  y.  Richard,  43 
Am.  Dec.  216. 

Definition  and  object  of  protest:  See  96 
Am.  Dec.  602-612,  note. 

Wrongful  protest:  See  30  Am.  St.  Rep. 
158,  159,  note. 

Protest  as  evidence:  See  36  Am.  St. 
Rep.  685,  note. 

Waiver  of  protest  does  not  waiye  pre- 
sentment and  notice  in  the  case  of  a  foreign 
bill  of  exchange:  Sec.  8160,  ante. 


3226.  Protest,  by  whom  made. 

Sec.  3226.    Protest  must  be  made  by  a  notary  public,  if  with  reasonable  dili- 
gence one  can  be  obtained;  and  if  not,  then  by  any  reputable  person,  in  the 

presence  of  two  witnesses. 
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Protest,  by  whom  made.— The  custom  of 
merchants  requires,  as  does  the  above  sec* 
tioD,  that  the  protest  should  be  made  by  a 
notary  public,  although  this  is  not  indis- 
pensable; in  many  cases  it  may  be  made  by 
others:  Burke  v.  McKay,  2  How.  66;  S.  C, 
Bigelow'B  Bills  and  Notes,  263.    If  there  is 


no  notary  at  the  place  where  the  bill  fell 
due,  the  holder  may  have  it  protested  by 
any  respectable  inhabitant  in  the  presence 
of  two  witnesses:  Todd  t.  Neal,  49  Ala.  266; 
Read  t.  Bank  of  Kentucky,!  T.  Jb.  Men. 
01;  Bank  of  Kentucky  t.  Parsley,  3  T.  B. 
Mou.  23& 


3227.  Protesti  how  made. 

Sec.  3227.  Prgtest  mu&t  be  made  by  an  instniment  in  writing,  giving  a  literal 
copy  of  the  bill  of  exchange,  with  all  that  is  written  thereon,  or  annexing  the 
original;  stating  the  presentment,  and  the  manner  in  which  it  was  made;  the 
presence  or  absence  of  the  drawee  or  acceptor,  as  the  case  may  be;  the  refusal 
to  aqcept  or  to  pay,  or  the  inability  of  the  drawee  to  give  a  binding  acceptance; 
and  in  case  of  refusal,  the  reason  assigned,  if  any;  and^  finally,  protesting 
against  all  the  parties  to  be  charged. 


Protest,  how  made.~It  is  a  rule  of  law, 
applicable  to  foreign  bills  of  exchange,  that 
the  protest  is  to  be  made  at  the  time,  in  the 
manner,  and  by  the  persona  prescribed  by 
the  law  of  the  place  where  the  bill  is  pay- 
able: Botschild  Y.  Currie,  1  Q.  B.  43;  Todd 
T.  Neal,  43  Ala.  206;  McClane  v.  Fitch,  4 
B.  Mon.  599;  Tickner  y.  Roberts,  11  La.  14; 
80  Am.  Dec.  706;  Ellis  v.  Commercial  B|ink, 
7  How.  (Miss.)  294;  40  Am.  Dec.  63;  Bank 
of  Rochester  ▼.  Gray,  2  Hill,  227;  Bo  wen  v. 


Newell,  18  K.  Y.  290;  64  Am.  Dec.  650; 
Carter  r.  Union  Bank,  7  Humph.  548^;  46 
Am.  Dec.  89;  Raymond  y.  Holmes,  11  Tex. 
64;  Locke  y.  Huling,  24  Tex.  311;  but  the 
necessity  of  making  protest  and  the  circmn- 
stances  under  which  notice  may  be  required 
or  dispensed  with  are  incidents  of  the  ori^ 
inal  contract,  which  are  goyemed  by  the 
law  of  the  place  where  the  bill  is  drawn: 
Raymond  y.  Holmee,  11  Tex.  54. 


3228.  Protest,  where  made. 

Sec.  3228.    A  protest  for  nonacceptance  must  be  made  in  the  city  or  town 

in  which  the  bill  is  presented  for  acceptance^  and  a  protest  for  nonpayment  in 

the  cit)'  or  town  in  which  it  is  presented  for  payment. 

Protest,  where  made:  See  note  to  Dupre  y.  Richard,,  43  Am.  Bee.  221;  Daniel  on  Ne- 
gotiable Instruments,  sec.  035. 

8229.  Protest,  when  to  be  made. 

Sec.  3229.    A  protest  must  be  noted  on  the  day  of  presenlsnent,  or  on  the 
next  business  day;  but  it  may  be  written  out  at  any  time  thereafter. 


Protest,  when  made.— It  is  now  settled 
that  a  protest  must  be  begun,  at  least,  on 
the  day  when  payment  or  acceptance  is  re- 
fused: Byles  on  Bills,  Sharswood's  notes,  7th 
ed.p  262;  Daniel  on  Negotiable  Instruments, 
sec.  089;  Chitty  on  Bills,  476.  A  protest  for 
nonpayment  cannot  be  made  before  the  day 
it  is  payable:  Donegan  r.  Wood,  49  Ala. 
242;  20  Am.  B«p.  275. 

Should  the  day  of  payment  fall  ou  a  Sun- 
day or  a  dies  non  juridicus,  the  demand 
for  payment  and  protest  may  be  made  in 
some  states  on  the  day  previous:  Doremus  v. 
Burton,  5  Biss.  57;  Chamberlain  v.  Maitland, 
5  B.  Mon.  448;  Offut  v.  Stout.  4  J.  J.  Marsh. 


383;  Colms  t.  Bank  of  Tenu.,  4  Baxt  422; 
Whaley  v.  Houston,  12  La.  Ann.  585. 

Kotini^  and  extending  protest.— Noting 
is  memorandum  of  the  principal  facts,  and 
is  a  preliminary  step  to  the  protest;  it  ehonld 
be  done  on  the  day  of  the  refusal:  Billingslej 
V.  State  Bank,  3  Ind.  375;  Commercial  Bank 
T.  Barksdale,  36  Mo.  503.  The  extension  is 
the  writing  out  of  the  protest:  Daniel  on 
Negotiable  Instruments,  sec.  940.  Thh 
formal  drawing  up  of  the  protest  may  be 
done  at  any  time  afterward:  Billingsley  t. 
State  Bank,  3  Ind.  375;  Commerdal  Bank 
y.  Barksdale,  36  Mo.  563;  Bailey  y.  Dozier, 
6  How.  23. 


3230.  Protest,  when  excused. 

Sec.  3230.    The  want  of  a  protest  of  a  foreign  bill  of  exchange,  or  delay  in 
making  the  same,  is  excused  in  like  cases  with  the  want  or  delay  of  presentment. 

Excuse  of  presezLtment  and  notice:  See  sees.  3218  et  seq.,  8214. 
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8231.  Hotiee  of  protest,  how  giYen. 

Sec.  3231.    Notice  of  protest  must  be  given  in  the  same  manner  as  notice  of 

dishonor,  except  that  it  may  be  given  by  the  notary  who  makes  the  protest. 

Notioe  of    dishonor,  how    given:    See        Notice  of    dishonor,  by  whom  given: 
mute,  sec.  3142  et  seq.  Sec.  8142,  ante, 

3232.  Waiver  of  protest. 

Sec.  3232.  If  a  foreign  bill  of  exchange  on  its  face  waives  protest,  notice  of 
dishonor  may  be  given  to  any  party  thereto,  in  like  manner  as  of  an  inland  bill; 
except  that  if  any  indorser  of  such  a  bUl  expressly  requires  protest  to  be  made, 
by  a  direction  written  on  the  bill  at  or  before  his  indorsement,  protest  must  be 
made,  and  notice  thereof  given  to  him  and  to  all  subsequent  indorsers. 

Notice  of  dishonor:*  See  sec.  8142  et  seq.        Waiver  of  notice:  See  sec.  3165,  subd.  4. 

8288.  Declaration  before  payment  for  honor. 

Sec.  3233.    One  who  pays  a  foreign  bill  of  exchange  for  honor  must  declare, 
before  payment,  in  the  presence  of  a  person  authorized  to  make  protest,  for 
whose  honor  he  pays  the  same,  in  order  to  entitle  him  to  reimbursement. 
Payment  for  honor:  See  sec.  8203. 

8234.  Damages  allowed  on  dishonor  of  foreign  bill. 

Sec.  3234.  Damages  are  allowed  as  hereinafter  prescribed,  as  a  full  compen- 
sation for  interest  accrued  before  notice  of  dishonor,  re-exchange,  expenses,  and 
all  other  damages,  in  favor  of  holders  for  value  only,  upon  bills  of  exchange 
drawn  or  negotiated  within  this  state,  and  protested  for  nonacceptance  or  non- 
payment. 

Damages  on  dishonor  of  foreign  bill.—  brought,  the  first  of  exchange,  with  interest 

In  Page  t.  Warner*  4  Gal.  895,  the  second  and  cost  of  protest,  was  paid  to  the  holder, 

of  a  foreign    bill  of  exchange   drawn  here  Held,  that  the  drawer  was  released  from  pay- 

and  payable  at  sight  was  duly  presented  and  ment  of  damages  for  dishonor  of  the  second, 
protested.      Afterward,     and    before     suit 

3235.  Bate  of  damages. 

Sec.  3235.  Damages  are  allowed  under  the  last  section  upon  bills  drawn 
upon  any  person: 

1.  If  drawn  upon  a  person  in  this  state,  two  dollars  upon  each  one  hundred 
dollars  of  the  principal  sum  specified  in  the  bill; 

2.  If  drawn  upon  a  person  out  of  this  state,  five  dollars  upon  each  one  hun- 
dred dollars  of  the  principal  sum  specified  in  the  bill; 

3.  If  drawn  upon  a  person  in  any  place  in  a  foreign  country,  fifteen  dollars 
upon  each  one  hundred  dollars  of  the  principal  sum  specified  in  the  bill.  [Com- 
missioners' Amendment,  approved  March  16,  1901;  took  effect  July  1,  1901.] 

3236.  Interest  on  amount  of  protested  bill. 

Sec.  3236.  From  the  time  of  notice  of  dishonor  and  demand  of  payment, 
lawful  interest  must  be  allowed  upon  the  aggregate  amount  of  the  principal 
gum  specified  in  the  bill,  and  the  damages  mentioned  in  the  preceding  section. 

3237.  Damages,  how  estimated. 

Sec.    3237.    If  the  amount  of  a  protested  bill  of  exchange  is  expressed  in 
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money  of  the  United  States,  damages  are  estimated  upon  such  amount  without 
regard  to  the  rate  of  exchange. 

3238.  Same. 

Sec.  3238.  If  the  amount  of  a  protested  bill  of  exchange  is  expressed  in  for- 
eign money,  damages  are  estimated  upon  the  value  of  a  similar  bill  at  the  time 
of  protest,  in  the  place  nearest  to  the  place  where  the  bill  was  negotiated,  and 
where  such  bills  are  currently  sold. 


CHAPTER  ni. 

PROMISSORY   NOTES. 

Sec.  3244.  Promissory  note,  what. 

Sec.  3245.  Certain  instruments,  promissory  notes. 

Sec.  3240.  Bill  of  exchange,  when  converted  into  a  note. 

Sec.  3247.  Certain   sections   applicable   to  notes. 

Sec.  3248.  Effect  of  delay  in  presentment. 

3244.  FromisBory  note,  what. 

Sec.  3244.    A  promissory  note  is  an  instrument  negotiable  in  form,  whereby 
the  signer  promises  to  pay  a  specified  sum  of  money. 


Fromissoxy  note,  what  instrainents  con- 
strued to  be:  See  10  Am.  Bep.  43-46,  note. 

Non-negotiable  promissory  notes,  in- 
stances of:  See  41  Am.  Rep.  ^85,  note. 

An  instrument  in  the  following  form, 
Tiz.:  **Grass  .Valley,  July  8,  1802.  $1,000. 
Three  years  from  date,  I  promise  to  pay  to 
Daniel  Strickland,  for  value  received,  in 
United  States  gold  coin  at  the  rate  of  ten 
per  cent  per  annual,"  and  signed  by  the  mak- 
ers, is  a  promissory  note:  Strickland  v. 
Holbrooke,  75  Cal.  268.  But  a  written  in- 
strument acknowledging  a  certain  sum  of 
money  to  be  due  and  payable  when  a  suit 
in  court  is  settled  is  not  a  promisisory  note: 
Burgess  v.  Fairbanks,  83  Oal.  215;  17  Am. 
St.  Rep.  230.  For  statement  of  what  instru- 
ments are  promissory  notes,  see  Kendall  v. 
Parker,  103  Cal.  319;  42  Am.  St.  Rep.  117; 


Haber  v.  Brown,  101  Cal.  445.  For  a  case 
where  maker's  signature  was  miaspeUed, 
see  Bank  of  Lassen  Co.  y.  Sherer,  108  CaL 
513. 

A  promissoxy  note  payable,  generaUy, 
but  not  specifying  any  particular  time  of 
payment,  is  due  at  once:  Holmes  v.  West, 
17  Cal.  623;  Keyes  v.  Fenstermaker,  2^  CaL 
329;  O'Neil  v.  Magner,  81  Cal.  631;  15  Am. 
St.  Rep.  88;  and  see  ante,  sec.  3099.  The 
meaning  of  a  promissory  note  cannot  be 
varied  by  parol:  And  y.  Magmder,  10  Cal. 
282.  The  words  "value  received"  are  not 
necessary:  People  v.  McDermot,  8  Oal.  288. 

Place  of  payment  not  spedfLed:  See 
ante,  sec.  3100. 

Interpretatioii  of  negotiable  instra- 
ments,  generally:  See  sec.  3099  et  seq. 


3245.  Certain  instrainents  promissory  notes. 

Sec.  3245.  An  instrument  in  the  form  of  a  bill  of  exchange^  but  appearing 
upon  its  face  to  be  drawn  upon  and  accepted  by  the  drawer  himself,  is  to  be 
deemed  a  promissory  note.  [Commissioners'  Amendment,  approved  March  16, 
1901;  took  effect  July  1,  1901.] 

3246.  Bill  of  exchange,  when  converted  into  a  note. 

Sec.  3246.  A  bill  of  exchange,  if  accepted,  with  the  consent  of  the  owner, 
by  a  person  other  than  the  drawee,  or  an  acceptor  for  honor,  becomes  in  effect 
the  promissory  note  of  such  person,  and  all  prior  parties  thereto  are  exonerated. 

Acceptor  for  honor:  See  sec.  3203  et  seq. 

3247.  Certain  sections  applicable  to  notes. 

Sec.  3247.    Chapter  I  of  this  title,  and  sections  thirty-one  hundred  and 
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«ighty-one  and  thirty-two  hundred  and  fourteen  of  this  code,  apply  to  promis- 
sory notes. 

« 

Chapter  I  of  this  title:  See  sees.  8086-3165. 

3248.  £fFect  of  delay  in  presentment. 

Sec.  3248.    If  a  promissory  note,  payable  on  demand,  or  at  sight,  without 

interest,  is  not  duly  presented  for  payment  within  six  months  from  its  date,  the 

indorsers  thereof  are  exonerated,  unless  such  presentment,  is  excused. 

Apparent  maturity  of   a  promissory        Presentment,  when  excused:  See,  gen- 
note:  See  sec.  3135.  erally,  sec.  3155  et  seq. 

CHAPTEE  IV. 


CHECKS. 

'8ec  3254.    Check,  what 

Sec.  8255.    Bules  applicable  to  checks. 

3254.  Cheok|  what. 

Sec.  3254.  A  check  is  a  bill  of  exchange  drawn  upon  a  bank  or  banker,  or  a 
person  described  as  such  upon  the  face  thereof,  and  payable  on  demand,  with- 
out interest. 


Checks.— Modern    decisione   hare   placed 
sifirht  checks  and  bills  of  exchange  on  the 
sauie  footing,  excepting  snch  difference  as 
may  arise  from  the   custom  of   merchants: 
Mintnm  y.  Fisher,  4  Cal.  35;  and  see  next 
section.    Such    check,  npon  a  bank  in    the 
place  of  the  drawer's  residence,  need  not 
'be  presented  on  the  day  of  its  delivery  by 
the  drawer,  but  demand  may  be  made  on 
the  next  day,  within  banking  hours:  Simp- 
son T.  Pacific  Mut.  Life  Ins.  Co.,  44  Cal. 
139.    And  as  to  the  presentment  of  bills  of 
exchange  payable  at  ^ght  without  interest, 
-see  section  3213,  ante.    Where  a  holder  in- 
•dorses  a  check  on  presentation  to  the  drawee 
for  payment,  he  undertakes  that  the  prior 
indorsements  are  genuine,  and  that  he  has  a 
-^ood  and  valid  title  to  the  check,  but  does 
not  undertake  that  the  check  has  not  been 
altered  in  amount:  Redington  v.  Woods,  45 
*Cal.  406;  13  Am.  Rep.  190.    One  who  takes 
41  check  after  its  dishonor  takes  It  subject 
to  all  the  defenses  to  which  it  was  subject 
in  the  hands  of  the  original  holder:  Fuller  v. 
Hutchings,  10   Cal.  523;    70  Am.  Dec.  746. 
See  a  discussion  of  indorsees  in  due  course, 
in  the  note  to  section  3128,  ante. 

The  legal  presumption  that  a  check  is 
drawn  for  money  due  from  the  drawer: 
Headley  v.  Reed,  2  Cal.  322. 

Action  by  holder  on  check:  See  96  Am. 
Dec.  132-135,  note. 

Drawer  has  no  action  on  unaccepted 
•check:  See  45  Am.  Rep.  355:357,  note. 

Duty  of  holder  of  check  in  order  to 
make  drawer  or  indorser  liable:  See  17  Am. 
St.  Rep.  807-811,  note. 


Checks  indorsed  "for  deposit":  See  47 
Am.  St.  Rep.  389-392,  note. 

Whether  check  is  assig^nment  of  fund: 
See  19  Am.  St.  Rep.  609-612^  note. 

Payment  in  full,  acceptance  of  check  as: 
See  69  Am.  St.  Rep.  346-351,  note. 

Failure  of  bank  on  the  day  the  check 
was  drawn.  Upon  an  issue  As  to  the  lia- 
bility of  the  drawer  of  a  check  on  a 
bank  by  reason  of  the  failure  of  the  bank 
on  the  day  the  check  was  drawn,  it  is  for 
the  jury  to  decide  whether  payment  was  of- 
fered and  refused  by  the  payee  when  he 
presented  the  check  on  that  day:  Pimpson  ▼. 
Mutual  Life  Ins.  Co.,  47  Cal.  585. 

Forged  check.— The  drawee  of  a  check 
is  presumed  to  know  the  signature  of  the 
drawer,  but  not  the  handwriting  of  the 
body  of  the  instrument:  Redington  v. 
Woods,  45  Cal.  406;  13  Am.  Rep.  190;  and 
see  that  case  for  a  discussion  of  the  ques- 
tion upon  whom  loss  must  fall  for  payment 
of  a  forged  or  altered  check.  See,  also,  Sur- 
vey V.  Wells,  Fargo  &  Co.,  5  Cal.  124,  for 
bank's  liability  to  pay  again  amount  paid  on 
forged  indorsement.  Consult  Pen.  Code, 
sees.  470,  476.  Deposit  in  bank  of  check 
and  effect  as  cash  deposit:  See  National  etc. 
Bank  v.  McDonald,  51  Cal.  64;  21  Am.  Rep. 
697. 

'  Forged  check,  payment  on:  See  39  Am. 
Dec.  519-526,  note:  7  Am.  Rep.  313,  note; 
17  Am.  St.  Rep.  889-899,  note. 

Certified  check:  See  89  Am.  Dec.  442- 
444,  note.  Liability  for  certified  check:  See 
69  Am.  Dec.  691-694,  note. 

Certified  check  "raised"  before  certifica- 
tion: See  14  Am.  Rep.  237,  238,  note. 


<3255.  Knles  applicable  to  checks. 

Sec.  3255.    A  check  is  subject  to  all  the  provisions  of  this  code  concerning 
tills  of  exchange^  except  that:  835 


§§  3261,  3262 


Civil  Codb. 


[Div.m,PartIV, 


1.  The  drawer  and  indorsers  are  exonerated  by  delay  in  presentment,  only 
to  the  extent  of  the  injury  which  they  suffer  thereby; 

2.  An  indorsee,  after  its  apparent  maturity,  but  without  actual  notice  of  its 

dishonor,  acquires  a  title  equal  to  that  of  an  indorsee  before  such  period. 

Subd.  1.    Belay  In  presentment  of  bills        Subd.  2.    Indorsee  in  due  couzae:  Sec 
of  exchange:  See  sees.  3218-8220.  8123,  ante,  and  note. 


CHAPTEB  V. 

BONDS,  BANK  NOTES,  AND  CBBTIFICATE8  OF  DEPOSIT. 

Sec.  8261.    Bank  note  negotiable  after  payment. 

Sec.  3262.    Righta  of  transferee  after  maturity.    [Repealed.] 

3261.  Bank  note  negotiable  after  payment. 

See.  3261.    A  bank  note  remains  negotiable,  eyen  after  it  has  been  paid  by 
the  maker. 

S262.  Bights  of  transferee  after  maturity. 

[Section  3262  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  265;  took  effect  July  1,  1874.] 


Gertiflcates  of  deposit  are  declared  ne- 
gotiable instruments  by  section  3096;  they 
are  in  legal  effect  and  in  substance  promis- 
sory notes:  Welton  v.  Adams.  4  Od.  37; 
60  Am.  Dec.  G79;  Brummagim  t.  Tallant,  29 
Cal.  503;  89  Am.  Dec  ei;  Poorman  t.  Mills, 
35  Cal.  118;  96  Am.  Dec.  90.  And  as  re- 
spects the  rights  and  liability  of  indorsers, 
they  stand  upon  the  same  footing  as  bills 
of  exchange  and  promissory  notes:  Mills  t. 
Barney,  22  Cal.  240.  So  a  subsequent  in- 
dorser  of  a  certificate  of  deposit  undertakes 
that  he  possesses  a  clear  title  to  the  certifi- 
cate deduced  from  and  through  all  the  ante- 
cedent indorsers,  and  by  his  indorsement 
agrees  to  clothe  the  holder  under  him  with 
all  the  rights  which  legally  attach  to  genuine 
indorsements  against  himself  and  all  the 
antecedent  indorsers:  McMillan  t.  Richards, 
9  Cal.  365;  70  Am.  Dec.  655. 

In  Coye  v.  Palmer,  16  Oal.  168,  a  certifi- 
cate of  deposit  for  eight  hundred  dollars  wag 
indorsed  and  delivered  by  the  payee  for  four 
hundred  dollars  to  one  L.  Payment  was 
then  demanded  and  notice  of  protest  served 
on  the  payee.  Subsequently  L.  transferred  the 
certificate,  and  the  transferee  was  held  enti- 
tled to  recover  only  the  four  hundred  dollars, 
the  certificate  being  subject  to  all  the  equi- 
ties between  the  indorser  and  indorsee. 

Pass-book  not  a  negotiable  instrament: 
See  Witte  v.  Vincenot,  43  Cal.  325.  Nor 
does  the  agreement  between  the  bank  and 


the  depositor  that  the  book  may  be  trans- 
ferred to  order  impart  negotiable  character 
to  it 

Bond»--Goupons.— For  a  very  careful  col- 
lection of  the  cases  upon  the  subject  of  the 
negotiability  of  coupons  and  of  questions 
arising  out  of  their  transfer,  see  the  note 
to  Morris  Canal  Co.  t.  Fisher,  64  CaL  428> 
445. 

The  repealed  section  read  as  follows,  and 
had  appended  thereto  in  the  commissioDers' 
annotated  edition  the  note  which  is  here 
quoted:  "A  transferee  of  a  bond,  bank  note, 
or  certificate  of  deposit,  after  its  apparent 
maturity  or  actual  dishonor  within  Us  knowl- 
edge, acquires  a  title  equal  to  that  of  a 
transferee  before  such  event."  The  note 
was  as  follows:  "See  2  Parsons  on  Notes 
and  Bills,  97;  Story  on  Promissory  Notes. 
sec.  501.  This  section  places  bonds  and 
certificates  of  deposit  upon  the  same  footing 
as  bank  bills  in  respect  to  the  effect  of  a 
transfer  after  apparent  maturity.  To  this 
extent  the  section  modifies  the  rule  of  Bnun- 
magim  v.  Tallant,  29  Cal.  503;  89  Am.  Dec. 
61;  see,  also,  Welton  ▼.  Adams,  4  Oal.  37; 
60  Am.  Dec.  579.  The  execntion  or  dellTeiy 
of  a  certificate  of  deposit  changes  the  char- 
acters of  the  makers  of  it  from  custodians 
of  the  funds  to  that  of  debtors:  Naglee  v. 
Palmer,  7  Cal.  543;  McMillan  t.  Kichards, 
9  Cal.  365;  70  Am.  Dec  055." 
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Title  XVI.]  Gbnbral  Provisions.  §  3268 

TITLE  XVI. 

GENERAL  PROVISIONS. 

3268.  Parties  may  waive  provisions  of  code. 

Sec.  3268.  Except  where  it  is  otherwise  declared,  the  provisions  of  the  fore- 
going fifteen  titles  of  this  part,  in  respect  to  the  rights  and  obligations  of 
parties  to  contracts,  are  subordinate  to  the  intention  of  the  parties,  when  ascer- 
tained in  the  manner  prescribed  by  the  chapter  on  the  interpretation- of  con- 
tracts; and  the  benefit  thereof  may  be  waived  by  any  party  entitled  thereto, 
unless  such  waiver  would  be  against  public  policy. 

Interpretation  of  contracts:  See    ante»  Nature   of  waiver.— There  can   be   no 

8ec.  1635  et  seq.  waiyer  of  a  lost  right:  S<an  Bernardino  Iny. 

Waiver  of  statutory  right:  See»   also,  Co.  v.  MerriU,  108  Cal.  490. 
post.  sec.  3513;  Griffith  v.  New  York  etc. 
Ins.  Ck>.,  101  Cal.  627;  40  Am.  8t  Bep.  96. 
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DIVISION   i^OUKTH. 

Parti.     Belief 3274 

II.    Special  Belations  of  Debtor  and  Creditor 3429 

III.  •  Nuisance 3479 

rV.    Maxims  of  Jurisprudence 3509 


PART  L 

RELIEF. 

Title  I.    Belief  in  General . ; 3274 

IL    Compensatory  Belief 3281 

ni.    Specific  and  Preventive  Belief 3366 


TITLE  I. 

RELIEF  IN  GENERAL. 


Sec.  3274.    Species  of  relief. 


Sec  3275.    Belief  in  case  of  forfeiture. 


8274.  Species  of  relief. 

Sec.  3274.  As  a  general  rule,  compensation  is  the  relief  or  remedy  provided 
by  the  law  of  this  state  for  the  violation  of  private  rights,  and  the  means  of 
securing  their  observance;  and  specific  and  preventive  relief  may  be  given  m  no 
other  cases  than  those  specified  in  this  part  of  the  Civil  Code. 

See  post,  sec.  3366  et  seq. 

3276.  Belief  in  case  of  forfeiture. 

Sec.  3275.  Whenever,  by  the  terms  of  an  obligation,  a  party  thereto  incurs  a 
forfeiture,  or  a  loss  in  the  nature  of  a  forfeiture,  by  reason  of  his  failure  to 
comply  with  its  provisions,  he  may  be  relieved  therefrom,  upon  making  full 
compensation  to  the  other  party,  except  in  case  of  a  grossly  negligent,  willful, 
or  fraudulent  breach  of  duty. 


Belief  in  equity  from  forfeiture.— The 
compeasation  proyided  for  in^this  section 
will  only  be  made  where  there  is  some  meas- 
ure or  standard  by  which  it  can  be  esti- 
mated. The  exception  of  the  case  of  a 
"willful"  breach  of  duty  applies  to  any 
"spontaneous/*  or  "voluntary,"  or  "inten- 
tional" failure  to  comply  with  the  condition, 
and  does  not  require  that  the  breach  should 
be  malicious.  Equity  will  not  relievie  for 
breach  of  a  condition  unless  a  full  compen- 
sation can  be  made,  so  as  to  put  the  party  in 


precisely  the  same  sitnation.  If  the  act  be 
willfully  done,  or  when  the  condition  is  for 
the  performance  of  *a  collateral  act,  or  oae 
for  which  the  court  has  no  certain  rule  by 
which  to  measure  the  damages,  beyond  theiif 
own  arbitrary  judgment,  equity  will  not  re- 
lieve: Parsons  v.  Smilie,  07  Cal.  647,  662-656. 
See,  also,  Bayfield  y.  Van  Meter,  120  Cal. 
416. 

Interpretation  of  condition  inTolving 
forfeiture:  See  ante«  sec.  1442. 
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TITLE  II. 

COMPENSATORY  RELIEF, 

* 

Chapter  I.    Damages  in  General 3281 

11.    Measure  af  Damages 3300 

CHAPTER  I. 

DAMAGES  IN  GENERAL.  t 

Article  I.    General  Principles 3281 

II.    Interest  as  Damages 3287 

III.    Exemplary  Damages. 3294 

ARTICLE  L 


GENERAL    PRINCIPLES. 

Sec.  3281.    Person  suffering  detriment  may  recover  damages. 

Sec.  3282.    Detriment*  what. 

Sec.  3288.    Injuries  resulting  or  probable  after  suit  brought. 

3281.  Person  snffering  detriment  may  recover  damages. 

Sec.  3281.  Every  person  who  suffers  detriment  from  the  unlawful  act  or 
omission  of  another  may  recover  from  the  person  in  fault  a  compensation  there- 
for in  money^  which  is  called  damages. 


CoznpeiiBatory  damages,  what  are:  See 
27  Am.  Kep.  528,  529,  note. 

Consequential  damages,  statute  of  limi- 
tations in  actions  for:  See  38  Am.  Dec.  270- 
272,  note. 

Damages  must  be  reasonable:  Sec.  3351. 

Pevson  suffering  detriment  may  recover 
cUunages. — Defendant  dug:  a  ditch  on  plain- 
tiff's land,  and  in  an  action  against  defendant 
to  abate  the  ditch  as  a  nuisance,  and  to  haye 
it  filled  up,  and  for  damages,  it  was  held 
that  plaintiff  could  not  recover  as  damages 
a  sum  sufficient  to  fiU  up  the  ditch,  because 
the  cost  of  filling  it  up  might  exceed  any 
injury  resulting  from  it  in  its  then  condition, 
and  hence  plaintiff  might  never  fill  it  up. 
Damages  could  be  had  for  the  injury  sus- 
tained and  nothing  more:  De  Oosta  v.  Mas- 
sachusetts Min.  Co.,  17  Cal.  613. 

The  tsupreme  court  ^approved  the  rule 
stated  by  Mr.  Justice  Wilde,  in  Wooster  v. 
Proprietors  of  Canal  Bridge,  16  Pick.  547: 
**In  all  cases  where  there  is  no  rule  of  law 
regulating  the  assessment  of  damages,  and 
the  amount  does  not  depend  on  computation, 
the  judgment  of  the  jury,  and  not  the  opin- 
ion of  the  court,  Is  to  govern,  unless  the  dam- 
ages are  so  excessive  as  to  warrant  the  be- 
lief that  the  jury  must  have  been  influenced 
by  partiality  or  prejudice,  or  have  been  mis- 
led by  some  mistaken  view  of  the  merits  of 
the  case":  Boyce  v.  California  Stage  Co.,  25 
Cal.  473.    Ab  to  new  trial  for  excessive  dam- 


ages, etc.,  see  section  667,  and  notes.  The 
fact  that  the  plaintiffs  claim  damages  be- 
yond the  just  measure  of  (heir  right  is  not  a 
ground  for  reversing  the  judgment.  If  plain- 
tiffs at  the  trial  offer  testimony  to  prove 
damages  which  they  had  no  right  to  claim, 
defendant  can  object  to  its  introduction: 
Aitken  v.  Mendenhall,  25  Cal.  213.  As  by 
the  Political  Code,  section  3274,  in  judg- 
ments and  executions  the  amount  thereof 
must  be  stated,  as  near  as  may  be,  in  dol- 
lars and  cents,  rejecting  fractions,  it  is  no 
doubt  proper  to  apply  the  sanxe  rule  ito  the 
claim  for  damages  in  the  complaint. 

Unlawful  and  negligent  act,  whether 
measure  of  liability  differs  in  regard  to: 
See  36  Am.  St.  Rep.  819-821,  note. 

A  person  can  recover  no  damages  for 
loss  caused  by  a  contract  procured  by  undue 
influence,  as  distinguished  from  deceit;  his 
only  remedy  is  rescission;  so  held  by  a  di- 
vided court  in  Bancroft  v.  Bancroft,  110 
Cal.  374, 

Exemplary  damages:  See  sec.  3294. 
Damages  are  exclusive  of  exemplary  damr 
ages  and  interest  except  where  those  are 
expressly  mentioned:  Sec.  3357,  post. 

Limit  of  recovery. — No  person  can  re- 
cover a  greater  amount  in  damages  for  the 
breach  of  an  obligation  than  he  could  have 
gained  by  the  full  performance  thereof  on 
both  sides,  except  in  the  cases  specified  in 
the  articles  on  exemplary  damages  and  penal 
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damages,  and  in  sections  3319,  8330,  3340, 
and  3358,  post. 
Damages  for  torts:  Sec.  3333  et  seq. 


Damages  for  breach  of  contract:  See. 
8300  et  seq. 


3282.  Detriment,  what. 

Sec.  3282.    Detriment  is  a  loss  or  harm  suffered  in  person  or  property. 


"This  word  is  used  in  order  to  avoid  tlie 
repetition  of  the  words  'loss  or  harm'  in 
the  numerous  places  in  which  they  would 
otherwise  occur.  Injury  signifies  the 
wrongful  act,  and  not  Its  results;  while,  on 
the  other  hand,  there  may  be  loss  without 


injury.  The  phrase  'Damnum  absque  in- 
juria' is  familiar  to  lawyers.  The  word 
'harm'  alone  would  be  inadequate  to  ex- 
press all  the  meaning  of  'loss' ":  Commis- 
sioners' note. 


3283.  Injuries  resulting  Qr  probable  after  suit  brought. 

Sec.  3283.     Damages  may  be  awarded,  in  a  judicial  proceeding,  for  detriment 
resulting  after  the  commencement  thereof,  or  certain  to  result  in  the  future. 


Beco very  of  damages  since  suit  brought : 
"Drew  V.  Sixth  Avdnue  R.  R..  26  N.  Y.  49. 
Where  there  is  proof  of  damages,  the 
amount  is  simply  within  the  province  of  the 
jury.  The  supreme  court  will  not  examine 
the  proof  or  declare  that  the  evidence  was 
insufficient  to  j.u8tify  the  verdict:  Bartlett 
V.  Hogden,  3  Oal.  58;  Drake  v.  Palmer,  4 
Cal.  11.  Proof  of  damages  may  extend  up 
to  the  time  of  verdict  of  all  facts  which 
naturally  flow  from  the  injury  complained 
of:  Hicks  v.  Herring,  17  Cal.  566.  Loss  of 
time,  value  of  services,  and  wages  of  em- 
ployees are  not  remote,  but  proximate  and 
immediate  damages:  Kenyon  v.  Goodall,  3 
Cal.  257.  Counsel  fees  for  dissolving  in- 
junction not  recoverable  unless  paid:  Prader 
V.  Grimm,  28  Cal.  1;  Wilson  v.  McEvoy,  25 
Cal.  169;  see,  also,  Prader  v.  Grimm,  18  Cal. 
585":  Commissioners'  note. 

In  an  action  for  waste  pending  an  action 
for  forcible  entry  and  detainer,  the  supreme 
court  held  the  rule  to  be  that  the  proof  of 
damages  might  extend  to  all  matters  up  to 
verdict  which  were  the  natural  result  of 
the  previous  injury:  Hicks  v.  Herring,  17 
Oal.  569.  Damages  accruing  subsequent  to 
tort,  but  which  are  the  proximate  result  of 


the  tort,  are  parts  of  the  tort  itself:  Haw- 
thorne V.  Siegel,  £8  Oal.  159;  22  Am.  St.  Rep. 
291.  But  prospective  damage9  can  be  al- 
lowed only  when  it  appears  that  the  party 
will  be  subjected  to  the  particular  loss  or 
injury  for  which  he  deq^ands  compensatioD: 
De  Costa  v.  Massachusetts  etc.  Min.  Co.,  17 
Cal.  613.  They  wiU  not  be  allowed  in  an 
action  for  the  breach  of  a  contract  for  th^ 
sale  of  milling  machinery:  Jones  v.  Kathrop, 

7  Colo.  1. 

No  supplemental  pleading  Is  necessary 
to  support  a  recovery  of  such  damages: 
Hicks  V.  Drew,  117  CaL  306. 

Certainty  of  detriment. — ^This  sectioi 
does  not  apply  to  a  claim  for  damages  in 
favor  of  a  third  person  against  the  plaintiflf, 
for  which  there  is  no  certainty  that  an  action 
will  be  brought:  Paidfic  Pine  etc.  Co.  v.  West- 
ern Union  Tel.  Co.,  123  Oal.  4fi8. 

Wounded  sensibility.— Where  the  court 
instructs  the  jury  that  no  damages  can  be 
aUowed  for  the  loss  of  anticipated  offspring 
as  the  result  of  an  injury,  the  instruction 
that  recovery  may  be  aUowed  for  wounded 
sensibility  or  affection  on  the  part  of  the 
injured  woman,  is  not  erroneous:  Thomas  v. 
Gates.  126  Cal.  1. 


ARTICLE  II. 


INTEREST    AS    DAMAGES. 

Sec.  3267.  Person  entitled  to  recover  damages  may  recover  interest  thereon. 

Sec.  3288.  In  actions  other  than  contract. 

Sec.  3289.  limit  of  rate  by  contract. 

Sec.  3290.  Acceptance  of  principal  waives  claim  to  interest. 

3287.  Person  entitled  to  recover  damages  may  recover  interest  thereon. 

Sec.  3287.    Every  person  who  is  entitled  to  recover  damages  certain,  or 

capable  of  being  made  certain  by  calculation,  and  the  right  to  recover  which  is 

vested  in  him  npon  a  particular  day,  is  entitled  also  to  recover  interest  thereon 

from  that  day,  except  during  such  time  as  the  debtor  is  prevented  by  law,  or 

by  the  act  of  the  creditor  from  paying  the  debt. 

Interest  as  damages. — On  appeal  from  statute,  but  in  the  absence  of  any  statote, 
judgment  on  award  of  referee,  the  court  had  been  allowed  by  way  of  damages.  From 
held  that  interest  is  generally  regulated  by      this  it  was  not  to  be  inferred  that  an  ertra- 
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would  seem  to  give  the  plaintiff  interest  on 
such  a  claim  from  the  due  date  thereof.  And 
in  Mix  V.  Miller,  57  Cal.  356,  in  an  action 
of  quantum  meruit,  the  court  allowed  inter- 
est from  the  day  the  demand  for  his  seryices 
became  due.  So,  in  repleyin,  the  court  said: 
"It  was  not  erroneous  to  allow  interest  by 
way  of  damages,  on  the  value  of  the  hay 
from  the  day  it  was  wrongfully  taken  from 
the  plaintiffs:  Kelly  v.  McKibben,  54  Cal. 
192;  Freeborn  v.  Norcross,  49  Cal.  313;  Page 
V.  Fowler,  39  Cal.  412;  2  Am.  Rep.  462"; 
Schmidt  v.  Nunan,  63  Cal.  371.  Where  plain- 
tiff's 'Claim  was  an  uncertain  and  unliqui- 
dated demand,  and  the  amount  due  could 
not  be  ascertained  -from  the  face  of  the  con- 
tract, but  was  to  -be  settled  by  process  of 
law,  the  court  held  that  interest  eo  nomine 
could  not  be  allowed:  Brady  y.  Wilcoxson, 
44  Cal.  245. 

This  section  has  no  application  to  an  action 
to  recoy«r  price  of  goods  sold  upon  an  open 
account:  Heald  y.  Heudy,  89  Cal.  032;  but 
in  the  absence  of  an  agreement  to  pay  at  a 
specific  date  for  goods  purchased,  the  vendor 
is  entitled  to  interest  upon  the  demand  from 
the  time  of  filing  the  complaint:  Lane  y. 
Turner,  114  Cal.  396. 

This  section  does  not  apply  to  a  claim 
against  a  county  or  state:  Hopkins  y.  Contra 
Costa  Co.,  106  Gal.  566.  See  Easterbrook  y. 
Farqttharson,  110  Gal.  311;  Ferrea  v.  Chabot, 
121  Cal.  238. 

Interest  in. actions  for  conversion:  Sed 
sec.  3336. 


-ordinary  rate  of  interest  should  in  any  case 
be  permitted,  but  that,  in  the  absence  of 
statutes,  as  a  rule  for  equitably  adjusting 
the  amount  of  damages,  the  usual  annual 
rate  of  interest  might  be  adopted:  Dayis  y. 
Greely,  1  Cal.  422.  By  the  words  "legal 
interest,"  found  in  a  statute,  is  to  be  under- 
stood the  rate  of  interest  prescribed  by  law, 
in  the  absence  of  special  agreement,  at  the 
date  of  the  passage  of  the  act:  Beals  y.  Ama- 
dor County,  35  Cal.  683.  This  opinion  is  prob- 
ably applicable  to  the  word  "interest"  as 
nsed  in  the  above  section.  As  to  what  is  the 
legal  rate,  see  sec.  1917,  ante. 

In  an  action  by  a  lessor  to  recover  damages 
for  breach  of  covenant  in  the  lease  he  id  not 
allowed  to  recover  interest  on  the  damages 
allowed  because  such  damages  are  unliqui- 
dated and  uncertain:  Coburn  v.  Goodall,  72 
Gal.  498. 

In  a  contract  between  two  parties,  in 
which  it  is  conditioned  that  one  shall  ad- 
vance the  necessary  funds  in  the  execution 
of  the  contract  and  the  other  his  ^rvices, 
skill,  and  experience,  and  that  each  shall 
receive  an  equal  portion  of  the  profits,  the 
party  advancing  the  money  is  not  entitled 
to  interest  on  the  same  in  the  absence  of  any 
agreement  that  he  should  receive  interest: 
Tirrell  v.  Jones,  39  Cal.  655. 

In  an  action  to  recover  wages  for  work 
and  labor,  interest  could,  before  the  code, 
■only  be  recovered  from  the  time  of  filing 
the  complaint:  McFadden  v.  Crawford,  39 
Oal.  662,  663.      This  section  3267,  supra, 

^288.  In  actions  other  tlian  contract. 

Sec.  3288.    In  an  action  for  the  breach  of  an  obligation  not  arising  from 

contract^  and  in  every  case  of  oppression,  fraud,  or  malice,  interest  may  be 

^ven,  in  the  discretion  of  the  jury. 

And  for  oppression,  fraud,  or  malice,  in- 
terest discretionary  with  jury:  Wilson  v. 
Conine,  2  Johns.  280;  Bissel  v.  Hopkins,  4 
Cow.  53;  Hyde  v.  Stone,  7  Wend.  354;  22 
Am.  Dec.  582;  Baker  v.  WeUer,  8  Wend.  504; 
Dillerback  v.  Jerome,  7  Cow.  204;  Beals  v. 
Gueroeey,  8  Johns.  446;  5  Am.  Dec.  348; 
Cunningham  v.  Dorsey,  6  Cal.  20.  Vindictive 
damages  may  be  given  in  a  civil  action  for 
personal  injury,  though  the  act  be  punishable 
by  criminal  prosecution:  Wilson  v.  Middle- 
ton,  2  Cal.  54.  This  rule  applies  as  well  to 
officers:  Nightingale  v.  Scannell,  18  Cal.  315. 
For  trespass  not  malicious,  exemplary  or 
vindictive  damages  cannot  be  reco^tered: 
Selden  v.  Cashman,  20  Cal.  56;  81  Am.  Dec. 
93.  Otherwise  where  these  ingredients  exist: 
Dorsey  v.  Manlove,  14  Cal.  553.  If  aggra- 
vating circumstances  are  shown  to  increase 
damages,  all  circumstances  and  acts  explan- 
atory of  motives  and  intention  may  be  shown 
in  rebuttal:  Dorsey  t.  Manlove,  14  Cal.  553. 
It  is  no  defense  that  the  plaintiff,  by  doing 
an  act  amounting  to  a  trespass  to  defend- 
ant's property,  could  have  avoided  the  in- 
jury: Wolf  v.  St.  Louis  etc.  Water  Go.,  15 
Cal.  319.  The  principal  is  responsible  for 
the  wanton  and  malicious  acts  of  the  agent, 
if  within  the  scope  of  his  authority,  but  not 


Interest  in  actions.  «x  delicto.— Where 
the  jury  rendered  a  verdfct  for  the  value  of 
the  property,  with  *iegal  interest"  thereon 
from  the  time  of  the  seizure  by  the  sheriff 
to  the  date  of  the  verdict,  and  damages  in 
the  sum  of  fifty  dollars,  the  court  said  that 
aectiooi  200  of  the  practice  act,  which  was  in 
force  when  the  action  was  brought,  author- 
ized the  recovery  of  damages  for  the  deten- 
tion of  personal  property.  But  a  party  was 
not  entitled  to  a  gross  sum  for  such  damages, 
and  to  interest  upon  the  value  of  the  prop- 
erty from  the  time  it  was  taken.  Interest 
in  each  case  was  given  for  damages;  and  if 
allowed  in  addition  to  a  gross  sum  for  dam- 
ages, it  would  amount  to  double  damages: 
Freeborn  v.  Norcross,  49  Gal.  314.  If  the 
plaintiff  in  replevin  takes  possession  of  the 
property  when  the  suit  is  commenced,  and 
the  jury  on  the  trial  find  for  the  defendant, 
and  assess  the  value  of  the  property  at  a 
time  subsequent  to  the  taking,  they  cannot 
add  to  this  value  Interest  from  the  time  of 
the  taking  up  to  about  the  time  the  value 
was  asseftsed:  Atherton  v.  Fowler,  46  Cal. 
323. 

The  jury  must  not  be  deprived  of  the  privi- 
lege: King  V.  Southern  Pacific  Co.,  109  Cal. 
96. 
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otherwise:  Kline  v.  Central  Pac.  R.  R.  Co., 
37  Oal.  408;  99  Am.  Dec.  282;  Ncedham  v. 
San  Francisco  etc.  R.  R.  Co.,  37  Oal.  409; 
Turner  v.  North  Beach  etc.  R.  R.  Co.,  34 


Cal.  594;  Mendelsohn  v.  Anaheim  lighter 
Co.,  40  Cal.  667. 
In  trover  and  conversion:  See  sec  3336b. 


3289.  Limit  of  rate  by  contract. 

Sec.  3289.     Any  legal  rate  of  interest  stipulated  by  a  contract  remains  charge- 

able  after  a  breach,  thereof,  as  before,  until  the  contract  is  superseded  by  a 

verdict  or  other  new  obligation. 

Interest  according  to  contract.— This  Dec.  369.  The  common-law  mle  is  other- 
rule  has  been  established  in  California  by  wise:  Compare  Lawrence  v.  Leake  &  Watts 
statute:  Kohler  y.  Smith,  2  Cal.  597;  56  Am.      Orphan  House,  2  Denio,  577. 

3290.  Acceptance  of  principal  waives  claim  to  interest. 

Sec.  3290.  Accepting  payment  of  the  whole  principal,  as  such,  waives  all 
claim  to  interest. 

ARTICLE  III. 

EXEMPLARY   DAMAGES. 

3294.  Exemplary  damages,  in  what  cases  allowed. 

Sec.  3294.  In  an  action  for  the  breach  of  an  obligation  not  arising  from 
contract,  where  the  defendant  has  been  guilty  of  oppression,  fraud,  or  malice, 
express  or  implied,  the  plaintiff,  in  addition  to  the  actual  damages,  may  recover 
damages  for  the  sake  of  example  and  by  way  of  pimishing  the  defendant. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


Damages  for  wrongs,  generally:  See 
see.  3333  et  seq.,  post. 

Penal  damages:  See  post,  sec.  3344  et 
aeq. 

Exemplary  damages,  generally.— While 
it  is  the  central  idea  of  the  law  of  damages 
that  they  are  awarded  by  way  of  compensa- 
tion'(see  note  to  Merrills  v.  Tariff  Mfs:.  Co., 
27  Am.  Dec.  684),  there  are  many  cases  of 
wrong  of  such  character  that  it  is  apparent 
for  them  mere  compensation  is  not  adequate 
as  a  reparation  for  the  injury  they  occasion. 
It  is,  therefore,  well  settled  that  wherever 
a  tort  affecting  the  person  or  property  of 
another  is  committed  fraudulently,  mali- 
ciously, or  wantonly,  not  only  are  the  actual 
damages  resulting  therefrom  recoverable,  but 
also  vindictive  or  exemplary  damages  will 
be  awarded  to  punish  the  offender,  and  de- 
ter others  from  like  offenses:  Wilson  v.  Mid- 
dleton,  2  Cal.  54;  Moody  v.  McDonald,  4 
Cal.  297;  Nightingale  v.  Scammell,  18  Cal. 
315;  Dorsey  v.  Manlove,  14  Cal.  558;  SeUlen 
V.  Cashman,  20  Cal.  56;  81  Am.  Dec.  93; 
Wade  V.  Thayer,  40  Cal.  578;  Turner  v. 
North  Beach  etc.  R.  R.  Co.,  34  Cat  594; 
Brown  v.  Evans,  8  Saw.  490;  Robinson  v. 
Western  etc.  R.  R.  Co.,  48  Cal.  409;  Rus- 
sell v.  Dennison,  45  Cal.  337;  1  Sutherland  on 
Damages,  716  et  seq.;  Sedgwick  on  Dam- 
ages, sees.  38,  454,  et  seq.;  Wood's  Mayne 
on  Damages,  63. 

In  Brown  v.  Evans,  8  Saw.  490,  Judge  Sa- 
bin  states  the  rule  comprehensively  with  re- 
spect to  exemplary  damages  in  personal  ac- 
tions.   He  says:  "It  may  be  laid  down  as  a 
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general  proposition  of  law,  elementary  in 
character,  that  in  all  this  class  of  cases  of 
personal  torts,  'vindictive  actionB,'  such  as 
assault  and  battery,  slander,  libel,  seduction^ 
crim.  con.,  malicious  arrests  and  prosecu- 
tions, seizure  of  goods,  etc.,  where  the  ele- 
ments of  fraud,  malice,  gross  negligence^ 
cruelty,  oppression,  brutality,  or  wanton- 
ness intervene,  exemplary  or  punitive  dam- 
ages may  be  recovered  from  the  defendant. 
The  authorities  supporting  this  proposition 
are  too  numerous  to  cite  or  review  here. 
An  examination  of  a  few  of  the  authorities 
will  establish  the  fact  that  this  has  been 
the  settled  law  of  this  country  for  more 
than  one  hundred  years,  and  that  such  is 
noT(^  the  law  in  nearly  all  the  states  of  the 
Union.  Nebraska,  I  believe,  is  a  solitary  ex- 
ception to  the  rule."  For  a  discussion  of 
this  question,  particularly  as  affecting  dam- 
ages for  injuries  to  property,  see  the  note  to 
Merrills  v.  Tariff  Mfg.  Co..  27  Am.  Dec.  685. 
Notwithstanding  it  is  now  settled  that  ex- 
emplary or  punitive  damages  are  allowable 
as  stated  above,  yet  the  doctrine  has  been 
very  ablj'  combated.  Those  who  desire  to 
follow  the  history  of  this  controversy  are 
referred  to  Mr.  Sedgwick's  work  on  Dam- 
ages for  the  most  complete  argument  in  fa- 
vor of  the  doctrine,  and  to  2  Greenleaf  on 
Evidence,  section  263,  and  note,  Field  on 
Damages,  28,  where  the  opposite  view  is  en- 
tertained. The  doctrine  is  also  condemned 
in  an  able  article  in  20  American  Law  Reg- 
ister, New  Series,  270,  by  a  correspondent  in 
6  Central  Law  Journal,  74;  and  in  a  very 
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careful  and  exbanstive  opinion  deliyered  by 
Mr.  Justice  Foster  in  Fay  v.  Parker,  53  N. 
H.  342;  10  Am.  Rep.  270. 

General  rules  with  respect  to  allow- 
anoe  of  exemplary  damask :  See  50  Am, 
Dec.  767-775,  note;  28  Am.  St.  Rep.  870- 
883,  note. 

Exemplary  damages  in  California:  See, 
also,  in  note  to  section  3288,  ante.  The 
question  of  allowing  punitive  damages  for 
wrongs  punishable  criminally  is  one  of  con- 
siderable perplexity,  and  is  referred  to  more 
.  particularly  hereinafter.  In  this  state,  how- 
ever, it  was  determined  at  a  very  early  date 
that  for  personal  injuries  for  which  a  crim- 
inal prosecution  might  have  been  brought, 
vindictive  damages  were  recoverable  in  a 
civil  action:  Wilson  v.  Middleton,  2  Cal.  54. 

For  wrongful  injuries  to  animals,  being 
subjects  of  property,  committed  willfully  or 
by  gross  negligence,  in  disregard  of  human- 
ity, exemplary  damages  may  be  given:  Sec. 
3340.  It  was  held  that  exemplary  damages 
might  be  given  for  a  wanton,  malicious, 
and  unprovoked  assault  upon  the  person,  in 
Wade  V.  Thayer,  40  Cal.  685.  In  Badostain 
▼.  Grazide,  115  Gal.  425,  an  assault  and 
battery  cause,  it  was  said  that  the  court 
•hould  have  instructed  the  jury  that  the 
question  of  malicious  intent  was  one  of  fact; 
that  they  might  allow  punitive  damages  if 
they  believed  from  the  evidence  that  such  in- 
tent existed;  but  that  if  they  believed  that 
the  battery  was  the  consequence  of  a  sud- 
den heat,  resulting  from  provocation  first 
offered  by  the  plaintiff,  and  not  of  a  design 
for  his  injury  deliberately  formed  by  the  de- 
fendant, and  that  the  force  used  was  not  so 
disproportionate  to  the  provocation  as  to  re- 
pel the  inference  that  it  was  produced 
thereby,  then  no  exemplary  damages  should 
be  included  in  their  verdict. 

That  exemplary  damages  have  been  award- 
ed in  actions  for  the  negligently  occasioning 
the  death  of  an  infant,  see  Myers  v.  San 
Francisco,  42  Cal.  215.  But  see  Munro  v. 
Pacific  Coast  Dredging  etc.  Co.,  84  Cal.  515; 
18  Am.  St.  Rep.  248.  But  in  an  action  for 
taking  plaintiff's  goods  in  a  former  action, 
the  judgment  under  which  they  were  seized 
being  invalid,  the  court  held  that  the  fact  of 
the  invalidity  of  the  judgment  was  not  suffi- 
cient to  warrant  the  conclusion  that  the  seiz- 
ure was  malicious;  the  defendants  acted  in 
the  matter  under  the  advice  of  counsel,  and 
there  was  no  reason  for  supposing  that  they . 
either  knew  or  suspected  that  the  judgment 
was  invalid.  The  seizure  was  undoubtedly 
a  hardship  upon  the  plaintiff,  but  the  court 
below  acted  properly  in  refusing  to  allow  ex- 
emplary damages:  Selden  v.  Cashman,  20 
Cal.  67.  Exemplary  damages  allowed  for  op- 
pressive and  malicious  trespass  of  agent,  rat- 
ified by  principal:  Avakian  v.  Noble,  121 
Cal.  216.  Where,  in  an  action  on  a  contract 
for  conveyance  of  a  passenger,  the  carrier 
was  guilty  of  acts  of  willful  oppression,  the 
court  said  it  would  be  a  reproach  to  the 
law  if  nothing  could  be  recovered  but  the 
mere    pecuniary    loss    resulting     from    the 
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breach  of  contract:  Jones  v.  Cortes,  17  CaU 
405.    If    the    proprietor    of  a    stage-coach 
should  wantonly  and  maliciously  overturn  it, 
with  the  intent  to  kill  or  inflict  bodily  in- 
jury upon  a  passenger,  in  an  action  by  the 
passenger  the  jury  might  give  punitive  dam- 
ages.   In  like  manner,  if  a  family  picture, 
having  no  appreciable  market  value,  be  de- 
livered to  a  •  common   carrier  to  be  trans- 
ported for  hire,  and  if  he  wantonly  destroy 
it,  the  damages  would  not  be  confined  to  the- 
mere    money    value    of     the    picture.    But 
though  the  principal  is  liable  for  the  actual 
damage  caused  by  the  act  of  his  agent  done 
in  the  usual  course  of  his  employment,  he  is 
not  responsible    for   wanton  and    malicious 
damage  done  by  the  agent  without  the  con- 
sent, approval,  or  subsequent  ratification  of 
the  principal:  Turner   v.  North    Beach  etc* 
R.  R.  Co.,  3^1  Cal.  504;  Mendelsohn  v.  Ana- 
heim Lighter  Co.,  40  Cal.  661;  Warner  v. 
Southern  Pacific  Co.,  113  Cal.  105;  54  Am. 
St.  Rep.  327.    The  awarding   of   exemplary 
damages  for  tortious  acts  is  not  confined  to> 
cases  in  which  malice  on  the  part  of  defend* 
ant  appears:  St.  Ores  v.  McGlashen,  74  Cal. 
148.    That  exemplary   damages  cannot   be- 
given  for  gross  carelessness  unless  the  care* 
lessness  is  oppressive  or  malicious,  see  Yer- 
kian  v.  Linkletter,  80  Cal.  135. 

In  an  action  for  breaking  and  entering  the 
plaintiff's  rooms,  and  injuring  and  destroy- 
ing his  property,  the  jury  were  instructed 
that  in  awarding  exemplary  damages  they 
might  take  into  consideration  the  expenses 
which  the  plaintiff  had  incurred  about  the 
business  in  and  about  the  litigation;  that  the 
amount  had  not  been  proved,  but  that  their 
knowledge  of  such  matters  would  enable 
thera  to  arrive  at  something  like  a  just  cal- 
culation as  to  what  should  be  allowed  as 
counsel  fees,  legal  expenses,  and  other  ex- 
penses. It  was  held  that  the  instruction  waa 
erroneous:  Falk  v.  Waterman,  49  Cal.  225. 
The  question  whether  the  acts  of  defend- 
ant were  accompanied  by  fraud,  oppression, 
or  malice  is  for  jury:  Domico  v.  Casassa,. 
101  Cal.  411. 

An  officer  acting  in  the  discharge  of  his 
official  duties  is  no  less  responsible  for  the 
consequences  of  a  malicious  act  than'  a  pri- 
vate person,  and  the  effect  of  a  different  rule 
would  be  to  turn  loose  upon  every  commun- 
ity a  set  of  licensed  wrongdoers:  Nightin- 
gale V.  Scammell.  18  Cal.  325. 

It  is  error,  however,  to  instruct  the  jury 
that  exemplary  damages  may  be  given  for 
wrongful  taking  of  property,  where  such 
taking  is  wanton  and  malicious,  if  there  is 
no  evidence  that  the  taking  was  of  that 
character:  Hirshberg  v.  Strauss,  64  Cal.  272. 
Where  wheat  was  taken  imder  bona  fide 
claim  of  right,  under  advice  of  an  attorney, 
and  without  malice,  exemplary  damages 
were  not  allowed:  Abbott  v.  "76  etc.  Co.,. 
103  Cali  607.  In  an  action  by  the  vendee  of 
a  land  and  water  right  for  damages  for  the 
improper  transfer  and  cancellation  of  the 
water  right  by  the  vendor,  the  defendant 
was  held  entitled  to  an  instruction,  in  ad« 
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dition  to  the  instruction  given  in  the  lan- 
guage of  the  above  section,  fairly  giving  the 
general  principle  of  law  governing  the  mat- 
ter of  punitive  damages,  and  that  "a  tort 
committed  by  mistake,  in  the  assertion  of  a 
supposed  right,  or  without  any  actual  wrong 
pr  intention,  and  without  any  such  reckless- 
ness or  negligence  as  evinces  malice  or  con- 
scious disregard  of  the  rights  of  others,  will 
not  warrant  the  giving  of  punitive  daip- 
ages":  Lyles  v.  Perrin,  119  Cal.  264. 

In  an  action  for  libel,  exemplary  damages 
may  be  recovered  when  malice  is  established 
as  a  fact,  either  actually  or  by  presumption. 
The  "presumed"  malice  spoken  of  in  this  sec- 
tion is  a  disputable  presumption  of  fact: 
Childers  v.  San  Jose  etc.  Co.,  105  Cal.  284; 
45  Am.  St.  Rep.  40,  The  question  of  malice 
is  ordinarily  one  of  fact  for  the  jury:  Tay- 
lor V.  Hearst,  107  Cal.  262.  When  the  libel- 
ous publication,  or  the  slanderous  words 
spoken,  are  false  in  fact,  but  without  mal- 
ice in  fact,  exemplary  damages  are  not  al- 
lowed: Oilman  v.  McQatchy,  111  Cal.  606; 
Clugston  V.  Garretson,  103  Cal.  441. 

See  Gorman  v.  Southern  Pac.  R.  R.  Co., 
97  Cal.  1;  33  Am.  St.  Rep.  157;  but  see 
Warner  v.  Southern  Pacific  Co.,  113  Cal.  105, 
117,  54  Am.  St.  Rep.  327,  wh<«re  it  was  said 
that  no  question  of  exemplary  damages  was 
involved  in  the  Gorman  case. 

CoTporatioxui,  exemplary  damagM 
against:  See  28  Am.  St.  Rep.  876,  877, 
note;  59  Am.  St.  Rep.  592-609,  note. 

Wrongful  attachment,  exemplary  dam- 
ages for:  See  68  Am.  St.  Rep.  277-280,  note. 

Injuries   to   property,   exemplary   dam- 


ages   when    allowed  for:  See  27  Am.  Dec 
684-689,  note. 

Prauds,  damage  for:  See  18  Am.  St. 
Rep.  561,  562.  note. 

.  Exemplary  damages  for  act  punishable 
criminally.— There  are  many  decisions 
which  hold  that  damages  are  never  recov- 
erable by  way  of  punishment  or  example 
for  any  wrong  which  is  punishable  crim- 
inally, such  as  assault  and  battery,  malicioos 
trespass,  etc. :  See  cases  collected  in  the  note 
to  Austin  V.  Wilson,  50  Am.  Dec.  770.  The 
editor,  in  that  note,  shows  that  even  where 
the  above  rule  prevails,,  "liberal*'  damages 
are  to  be  allowed  by  way  of  compensation, 
and  points  out  that  in  the  actual  award  by 
the  jury  there  can  be  very  little  difference 
between  the  "liberal''  allowance  permissible 
under  the  above  doctrine,  and  exemplary 
damages  which  the  great  mass  of  authorities 
now  concur  in  holding  may  be  recovered  in 
civil  actions  for  injuries  criminal  in  their 
nature.  To  the  decisions  collected  by  Wood's 
Mayne  on  Damages,  59,  note,  and  1  Suthei^ 
land  on  Damages,  738,  in  favor  of  giving 
such  punitive  damages,  there  are  added  by 
the  annotator  in  the  note  to  Austin  t.  Wil- 
son, 50  Am.  Dec.  770,  many  recent  adju- 
dications. In  Wilson  v.  Middleton,  2  Cal.  54, 
this  state  declared  that  exemplary  damages 
in  such  cases  were  recoverable,  the  view 
which  now  generally  prevaila 

Principal's  liability  in  exemplary  dam- 
ages for  acts  of  agent:  See  note  to  Hogan 
V.  Providence  R.  R.  Co.,  62  Am.  Dec.  379- 
389. 
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3300.  Heasnre  of  damag^es  for  breach  of  contract. 

Sec.  3300.  For  the  breach  of  an  obligation  arising  from  contract,  the  meas- 
ure of  damages,  except  where  otherwise  expressly  provided  by  this  code,  is  the 
amount  which  will  compensate  the  party  aggrieved  for  all  the  detiiment  prox- 
imately caused  thereby,  or  which  in  the  ordinary  course  of  things  would  be 
likely  to  result  therefrom.  [Amendment,  approved  March  30,  18?4;  Amend- 
ments 1873-74,  265 ;  took  effect  July  1,  1874.] 


The  original  section  contained  this  quali- 
fying clause,  introduced  after  "thereby": 
''Which  the  party  in  fault  had  notice,  at  the 
time  of  enteriuK  into  the  contract,  or  at  any 
time  before  the  breach  and  while  it  was  in 
his  power  to  perform  the  contract  upon  his 
part,  would  be  likely  to  result  from  such 
breach.*'  This  clause,  omitted  by  the  code 
examiners,  distinguished  the  measure  of 
damages  in  cases  of  breach  of  contract  from 
that  adopted  in  actions  for  torts  in  the  par- 
ticular of  knowledge  of  the  damage  that 
would  result:  See  sec.  3333. 

Breach  of  contract.— In  an  action  for 
work  done  under  a  contract,  and  for  dam- 
ages for  not  allowing  plaintiff  to  complete  it, 
the  rule  of  damages  was  held  to  be  the  value 
of  the  laYior  performed,  and  the  amount  of 
profit  which  could  fairly  have  been  derived 
from  the  labor  left  unperformed  by  the  act  of 
the  defendant:  Cunningham  v.  Dorsey,  6  Cal. 
21.  As  to  damages  for  revoking  submission 
to  arbitration,  see  section  1290  of  the  Ck)de  of 
Civil  Procedure.  In  action  for  damages  for 
breach  of  contract  the  amount  of  damages 
is  to  be  proved  as  a  fact:  Parke  v.  Frank, 
75  Cal.  364.  Where  plaintiff  was  employed 
by  defendants  to  make  certain  alterations  on 
a  steam-engine,  the  defendants  ageeing  that 
in  the  event  of  a  certain  result  being  at- 
tained by  such  alterations  they  would  pay 
the  plaintiff  one  thousand  dollars,  plaintiff 
to  forfeit  all  compensation  for  labor  or  ma- 
terials if  the  alterations  did  not  produce  the 
desired  result,  the  nature  and  extent  of  the 
alterations  being  left  entirely  to  the  option 
of  the  plaintiff,  and  in  the  progress  of  the 
work  plaintiff  attempted  to  remove  a  cer- 
tain copper  pipe  belonging  to  the  engine  for 
the  purpose  of  making  alterations  in  it,  but 
was  prevented  by  defendant,  and  plaintiff 
then  abandoned  the  work;  and  plaintiff  had 
judgment  below  for  the  full  amount  named 
in  the  contract,  and  defendants  appealed — 
the  supreme  court  held,  affirming  Baldwin  v. 
Bennett,  4  Cal.  392,  that  where,  from  the 
nature  of  the  contract,  it  is  not  practicable 
to  ascertain    the  amount    of    damages  sus- 
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tained  by  a  breach  of  contract,  the  measure 
is  the  price  agreed  to  be  paid,  and  that  as 
it  was  impossible  to  arrive  at  the  precise 
amount  of  damage  sustained  by  plaintiff,  the 
rule  adopted  by  the  court  below  was  the 
only  one  applicable  to  the  contract,  and 
judgment  was  affirmed:  McMillan  v.  Rich- 
ards, 9  Cal.  365;  70  Am.  Dec.  655. 

An  action  was  brought  upon  an  express 
contract  to  pay  the  plaintiff  a  certain  fee  for 
legal  services,  with  a  condition  that  certain 
property  in  question,  the  Tuolumne  Hy- 
draulic Association  Ditch,  should  be  secured 
to  the  defendant.  Services  were  rendered 
by  the  plaintiff,  under  the  contract,  and 
pending  the  litigation  the  defendant  settled 
the  claim  and  conveyed  by  deed  his  interest 
in  the  property  without  the  advice  or 
knowledge  of  the  plaintiff,  who  claimed  to  be 
entitled  to  the  sum  agreed  upon  by  the  par- 
ties. The  defendant  (!ontended  that  the 
plaintiff  was  only  entitled  to  recover  what 
his  services  were  worth,  without  regard  to 
the  contract.  The  jury  found  for  the  plain- 
tiff five  thousand  dollars,  and,  judgment 
being  entered  accordingly,  defendant  ap- 
pealed. The  court  said  the  general  rule  as 
to  the  measure  of  damages  in  an  action  for 
breach  of  contract  was  not  the  whole  price 
agreed  to  be  paid,  but  the  actual  loss  sus- 
tained, which  would  consist  of  the  value  of 
the  services  rendered,  and  the  damage  sus- 
tained by  the  refusal  to  allow  performance 
of  the  rest  of  the  contract.  To  this  rule 
there  were,  however,  some  exceptions. 
Where  from  the  nature  of  the  contract  (as  in 
this  case)  no  possible  mode  was  left  of  as- 
certaining the  damage,  there  would  be  pre- 
sented the  anomalous  case  of  a  wrong  with- 
out a  remedy,  unless  the  only  measure  of 
damages  which  remained  was  adopted,  and 
that  was  the  price  agreed  to  be  paid.  With^ 
out  this  justice  would  be  defeated,  and  par- 
ties encouraged  to  violate  their  contracts  of 
similar  character.  The  defendant  not  only 
broke  his  contract,  but  also  deprived  the 
party  of  showing  the  amount  of  injury  un- 
der the  general  rule.    He  could  not  complain 
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that  a  ("iffercnt  rule  was  invoked,  when  it 
was  the  only  one  left  to  make  him  respob- 
sihle  for  his  want  of  good  faith:  Baldwin  v. 
Bennett,  4  Cal.  393:  Hunt  t.  Test,  8  Ala. 
713;  42  Am.  Dec.  659.  Parties  whose  ser- 
vices have  been  refused  when  offered  accord- 
ing to  their  contract  may  not  refuse  em- 
ployment from  others  and  insist  upon  the 
payment  of  the  full  contract  price,  but 
should  protect  themselves  from  loss,  so  far 
as  it  may  be  done  by  reasonable  exertions: 
Utter  V.  Chapman,  38  Cal.  664.  665;  see 
notes  to  Cutter  v<  Powell,  2  Smith's  Lead. 
iUas.  1.  An  assessment  upon  stock  agreed 
to  be  purchased  which  the  vendor  is  com- 
pelled to  pay  as  a  consequence  of  the  refusal 
of  the  defendants  to  take  the  stock  at  the 
time  they  had  agreed  to  do  so  is  a  proximate 
result  of  their  refusal:  Gay  v.  Dare,  103  Gal. 
454. 

Where  a  contract  for  building  a  dam  and 
guaranteeing  it  to  stand  for  five  years  after 
completion,  and  the  payment  of  installments 
therefor  as  the  work  progressed,  provided 
that  if  within  the  five  years  it  washed  away 
it  was  to  be  rebuilt  or  the  installments,  or  a 
proportionable  part  thereof,  according  to  the 
time  the  dam  stood,  should  be  refunded,  it 
was  held  that  the  rule  of  damages  laid  down 
by  the  contract  had  reference  solely  to  the 
guaranty,  and  that  damages  for  failure  to 
build  at  all  must  be  ascertained  by  the  or- 
dinary rules:  Reedy  v.  Smith,  42  Gal.  245. 
See  Dunn  v.  Daly,  78  Gal.  640,  where  the 
measure  of  damages  for  failure  by  a  mer- 
chant to  furnish  freight  to  be  hauled  by 
teamster  was  held  to  be  the  difference  be- 
tween the  price  he  was  to  receive  from  mer- 
chant and  tliat  which  the  teamster  actually 
received  from  others. 

For  other  illustrations  of  damages  recover- 
able on  breach  of  contract,  see  Banfield  v. 
Marks,  56  Cal.  185.  breach  of  contract  by 
purchaser  from  mortgagor  to  hold  him  harm- 
less from  personal  judgment  on  foreclosure, 
where  the  amount  of  the  deficiency  was  held 
the  measure  of  damages;  Ray  nor  v.  Jones, 
90  Cal.  78  (breach  of  contract  to  deliver  land 
warrants);  Blumenthal  v.  Goodall,  89  Gal. 
251,  where  damages  were  allowed  to  the 
party  who  broke  the  contract  against  the 
party  who  prevented  its  performance;  Taylor 
V.  North  Pacific  Coast  R.  R.  Co.,  56  Cal.  317, 
breach  of  agreement  to  construct  road  and 
build  fences,  the  cost  of  so  doing  held  the 
measure;  Cummings  v.  Dudley,  60  Gal.  383, 
44  Am.  Rep.  58,  where  the  purchaser  of  a 
horse  which  was  delivered  failed  to  carry 
out  his  agreement,  the  value  of  the  horse 
fixed  in  the  agreement  is  the  measure. 

Breach  of  executory  contract.— Upon  a 
breach  of  an  entire  executory  contract  for 
work  and  labor  and  materials,  or  the  like, 
the  injured  party  has  immediate  right  of  ac- 
tion, and  may  recover  his  full  damages  upon 
the  whole  contract  without  waiting  for  the 
lapse  of  the  full  time  required  for  perform- 
ance, and  without  tendering  further  per- 
formance from  time  to  time:  Hale  v.  Trout, 


35  Gal.  242,  243;  and  note  to  Masterton  t. 
Mayor  of  Brooklyn,  42  Am.  Dec.  48.  That 
the  measure  of  damages  for  breach  of  an 
executory  contract  to  pay  money  where 
nothing  has  been  done  on  either  side  is  the 
actual  damages  suffered,  if  any,  see  HeUings 
V.  Heydenfeldt,  107  Gal  577.  Loss  of  profits 
and  advantages  which  are  the  immediate 
result  of  the  executory  contract,  and  which 
must  hare  been  in  the  contemplation  of  the 
parties  when  it  was  entered  into,  are  a 
proper  element  of  damages:  Stoddard  v. 
Treadwell,  26  Gal.  307;  Utter  r.  Chapman, 
38  Gal.  664;  and  same  note,  supra;  San  ford 
V.  East  Riverside  Irr.  Dist.,  101  Cal.  275. 
But  see  Wallace  v.  Ah  Sam,  71  Gal.  197;  60 
Am.  Rep.  534;  and  Martin  v.  Deetz,  102 
Gal.  55,  41  Am.  St.  Rep.  151,  where  the 
possible  profits  were  held  not  an  element  to 
be  considered.  The  amount  of  profits  to  be 
allowed  when  the  contract  is  not  completed 
ihust  be  determined  by  the  jury,  according 
to  the  circumstances  of  the  case  and  the 
subject  matter  of  the  contract,  varying  wfth 
the  time  required  for  its  completion:  Oder- 
berg  V.  Robison,  100  Gal.  93.  Prospective 
profits  are  sometimes  allowed  where  they 
are  the  clear,  proximate,  and  natural  re- 
sults of  the  wrong  or  breach:  Martin  v. 
Deetz,  102  Cal.  55;  41  Am.  St.  Rep.  151  (in 
this  case  held  too  remote).  See  Sanford  v. 
East  Riverside  Irr.  Dist.,  101  Gal.  275,  where 
the  possible  profits  of  sinking  artesian  wells 
were  considered  as  an  element  in  fixing  dam- 
ages; also  Tahoe  Ice  Go.  v.  Union  Ice  Co., 
109  Cal.  242,  where  possible  profits  from 
agreement  to  buy  ice  held  not  too  remote 
or  uncertain:  Shoemaker  v.  Acker,  116  CaL 
239,  where  evidence  was  aHowed  of  the  pros- 
pective profits  of  a  lemon  orchard,  the  trees 
of  which  were  not  yet  mature. 

Loss  of  profits  as  element  of  damages: 
See  60  Am.  Rep.  488-496,  note;  69  Am.  Dec 
724-729,  note;  42  Am.  Rep.  461-465,  note. 

Servant  wrongfully  discharged  before 
expiration  of  term  of  service:  See  Stod- 
dard V.  Treadwell,  26  Gal.  307;  and  a  very 
complete  note  to  Decamp  v.  Hewitt,  43  Anu 
Dec.  205-214. 

Wrongful  distfharge,  remedies  of  em- 
ployee for:  See  51  Am  St.  Rep.  515-518, 
note. 

Counsel  fees  paid  to  resist  an  injunction 
cannot  be  recovered  unless  they  have  beeo 
paid:  Wilson  v.  McEvoy,  25  Cal.  169;  Prader 
V.  Grimm,  28  Cal.  11.  See,  when  they  can 
be  recovered  as  damages.  Ah.  Thaie  v.  Quan 
Wan,  3  Cal.  216.  That  attorneys'  fees  au- 
thorized by  contract  must  be  specially 
pleaded,  see  Prescott  v.  Grady,  91  Cal.  518. 
That  they  are  not  to  be  considered  by  the 
jury  in  actions  sounding  in  tort,  see  Howell 
V.  Scroggins,  48  Cal.  355;  Falk  y.  Water- 
man, 49  Cal.  224. 

Counsel  fees,  whether  recoverable  upon 
dissolution  of  injunction:  See  39  Am.  Rep. 
13,  note;  8  Am.  St.  Rep.  158-161,  note. 

Counsel  fees  and  costs  as  damages:  See 
12  Am.  Rep.  199,  200,  note. 
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•3301.  Damages  mnst  be  certain. 

Sec.  3301.    No  damages  can  be  recovered  for  a  breach  of  contract  which  are 
not  clearly  ascertainable  in  both  their  nature  and  origin. 


Bamas^  must  be  certain:  See  Kenyon 
T.  Western  Union  Tel.  CJo.,  100  Cal.  454. 
where  the  court  held  that  damages  could 
not  be  recovered  because  of  uncertainty.  In 
Sanford  v.  East  Riyerside  Irr.  Diet.,  101 
-Cal.  275,  where  it  was  held  that  the  possible 
profits  of  sinking  artesian  wells  were  suf- 
ficiently certain,  and  the  number  and  char- 


acter of  the  wells  sunk  in  the  district  sheds 
light  on  the  question.  That  the  profits  on 
the  sale  of  an  ice  crop  by  which  defendant 
agreed  to  take  for  a  period  of  five  years 
are  not  too  speculative,  and  remote,  see 
Tahoe  Ice  Co.  v.  Union  Ice  Co.,  109  Cal. 
242. 


3302.  Breach  of  contract  to  pay  liquidated  sum. 

Sec.  3302.  The  detriment  caused  by  the  breach  of  an  obligation  to  pay 
money  only  is  deemed  to  be  the  amount  due  by  the  terms  of  the  obligation, 
with  interest  thereon. 


Money,  dainag^s  for  not  paying.— The 
:actual  loss  occasioned  may  be  much  greater 
than  the  interest,  but  the  consequences  be- 
yond that  the  law  does  not  inquire  into: 
Sedgwick  on  Damages,  8.  It  would,  indeed, 
-often  be  impossible  to  determine  the  actual 
'damages  resulting  from  the  detention  of 
money;  the  party  entitled  to  it  may  in  con- 
^cequence  have  been  compelled  to  borrow  on 


ruinous  rates  of  interest;  he  may  have  be- 
come embarrassed  in  his  business  operations, 
ruined  in  credit,  and  perhaps  driven  into 
insolvency;  but  of  these  possible  conse- 
quences the  courts  cannot  take  notice:  Hey- 
man  v.  Landers,  12  Cal.  Ill;  Lally  v.  Wise, 
28  Cal.  543;  Savings  Bank  of  Southern  Cali- 
fornia V.  Asbury,  117  Cal.  96. 


•3303.  Dishonor  of  foreign  bills  of  exchange. 

Sec.  3303.  For  the  dishonor  of  foreign  bills  of  exchange  the  damages  are 
prescribed  by  sections  thirty-two  hundred  and  thirty-five,  thirty-two  hundred 
and  thirty-seven,  and  thirty-two  hundred  and  thirty-e^ght. 

3304.  Detriment  caused  by  breach  of  covenant  of  seisin,  etc.,  what  is. 

Sec.  3304.  The  detriment  caused  by  the  breach  of  a  covenant  of  ^'seisin," 
of  *Mght  to  convey,"  of  "warranty,"  or  of  "quiet  enjo3mient,"  in  a  grant  of  an 
estate  in  real  property,  is  deemed  to  be: 

1.  The  price  paid  to  the  grantor;  or,  if  the  breach  is  partial  only,  such  pro- 
portion of  the  price  as  the  value  of  the  property  affected  by  the  breach  bore  at 
the  time  of  the  grant  to  the  value  of  the  whole  property; 

2.  Interest  thereon  for  the  time  during  which  the  grantee  derived  no  benefit 
from  the  property,  not  exceeding  five  years; 

3.  Any  expenses  properly  incurred  by  the  covenantee  in  defending  his  pos- 
session. 


Breaches  of  covenants  in  deeds— War- 
ranty.— ^An    action    upon   the   covenant   of 
warranty  of  title  will  not  lie  until  eviction. 
'The  reason  of  this  principle  is  founded  upon 
the  position  that  there  can  be  no  approxi- 
mation to  a  correct  measure  of  damages.    It 
would  be    a    serious    hardship  to  allow  the 
grantee  to  defeat  an  action  for  the  purchase 
money  and    interest,  on    the    ground  of    a 
breach  of  warranty,  while  he  remains  in  the 
enjoyment  of  the  possession,  has  derived  its 
rents  and  profits  probably  for  many  years, 
-and  may  hold  until  his  possession  ripens  into 
a  perfect  title:  Norton  v.  Jackson,  5  Cal. 
-264;  Backus  v.  McCoy,  3  Ohio,  211;  17  Am. 
.I>ec.  585.    The  principles  deduced  from  the 


various  authorities  may  be  classed  thus:  1. 
Where  there  is  a  covenant  of  warranty,  the 
payment  of  the  purchase  money  cannot  be 
resisted  as  long  as  the  grantee  remains  in 
possession;  2.  Nor  under  the  same  circum- 
stances  can  the  purchase  money  be  reduced; 
3.  Eviction  by  process  of  law  requisite  to  en- 
able an  action  to  be  maintained  on  the  cove- 
nant; 4.  Equity  can  relieve  by  granting  a 
rescission  of  the  contract  upon  the  allegation 
of  the  insolvency  of  the  grantor,  and  his  in- 
ability to  respond  in  damages  to  an  action 
upon  the  covenant,  a  paramount  outstanding 
title  in  another,  and  an  offer  to  redeliver  pos- 
session and  account  for  the  rents  and  profits: 
Cullum  V.  Bank  of  Alabama,  4  Ala.  21;  87 
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Am.  Dec.  725;  Norton  ▼.  Jackson,  5  Cal.  264. 

Damages  on  breach  of  covenazit  of 
warrant :  See  1  Am.  Dec.  9,  10,  note. 

Breach  of  warranty  of  title,  measure  of 
damages  for:  See  53  Am.  Rep.  788-790,  note; 
24  Am.  St.  Rep.  266-268.  note. 

Quiet  enjoyment.— If  the  lessor  breaks  a 
covenant  in  the  lease  for  quiet  enjosrment  of 
the  demised  premises  by  bringing  actions  at 
law  against  the  lessee  to  recover  possession 
of  the  demised  premises,  the  lessee's  costs 
and  counsel  fees  in  defending  the  action  are 
properly  allowed  as  damages  in  a  suit  by  the 
lessee  for  brench  of  the  covenant:  Levitzky 
V.  Canning,  33  Cal^  299. 


In  an  action  by  a  lessee  evicted  by  a  prior 
lessee  for  a  breach  of  the  covenant  of  quiet 
enjoyment  the  detriment  caused  by  the 
breach  of  the  covenant  cannot  be  lees  than 
the  amount  of  the  judgment  for  damages 
and  costs  recovered  against  the  covenantee: 
McAlester  v.  Landers,  70  Gal.  70.  Aa  to 
measure  of  damages  for  breach  of  covenant 
in  a  lease  to  be  let  into  possession,  see  Rice 
V.  Whitmore,  74  Cal.  619;  5  Am.  St.  Rep. 
479. 

Quiet  enjoyment,  measure  of  damagea 
for  breach  of  covenant  of:  See  53  Am.  St. 
Rep.  116-120,  note. 


3305.  Detriment  caused  by  breach  of  covenant  i^^ainst  encumbrances. 

Sec.  3305.  The  detriment  caused  by  the  breach  of  a  covenant  against  encum- 
brances in  a  grant  of  an  estate  in  real  property  is  deemed  to  be  the  amount 
which  has  been  actually  expended  by  the  covenantee  in  extinguishing  either  the 
principal  or  interest  thereof,  not  exceeding  in  the  former  case  a  proportion  of 
the  price  paid  to  the  grantor  equivalent  to  the  relative  value  at  the  time  of  the 
grant  of  the  property  affected  by  the  breach,  as  compared  with  the  whole,  or, 
in  the  latter  case,  interest  on  a  Uke  amount. 

3306.  Breach  of  agreement  to  .convey  real  property. 

Sec.  3306.  The  detriment  caused  by  the  breach  of  an  agreement  to  convey 
an  estate  in  real  property  is  deemed  to  be  the  price  paid,  and  the  expenses 
properly  incurred  in  examining  the  title  and  preparing  the  necessary  papers, 
with  interest  thereon;  but  adding  thereto,  in  case  of  bad  faith,  the  difference 
between  the  price  agreed  to  be  paid  and  the  value  of  the  estate  agreed  to  be 
conveyed,  at  the  time  of  the  breach,  and  the  expenses  properly  incurred  in  pre- 
paring to  enter  upon  the  land.' 

Breach  of  agreement  to  convey  realty. 
In  an  action  for  damages  resulting  to  plain- 
tiff from  a  breach  on  the  part  of  defendant 
of  a  valid  contract  between  the  parties  for 
the  conveyance  of  land  by  defendant,  in 
connideration  of  money  paid  or  services  ren- 
dered by  plaintiff,  the  measure  of  damages 
is  the  value  of  the  land  agreed  to  be  con- 
veyed. But  in  assumpsit  for  the  recovery 
of  money  paid  or  services  rendered  upon  a 
void  contract  for  the  conveyance  of  the 
lands,  the  measure  of  plaintiff's  relief  is  the 
money  he  has  advanced,  with  interest,  or 
the  reasonable  value  of  the  services  ren- 
dered, without  reference  to  and  not  con- 
nected with  the  express  contract;  the  de- 
fendant's liability  in  such  case  rests  upon  an 
implied  promise  or  assumpsit,  and  evidence 
of  the  value  of  the  land  stipulated  to  be 
conveyed  by  the  express  void  agreement  is 
inadmissible  as  a  measure  of  the  value  of 
services  rendered  by  the  plaintiff,  or  the  re- 
lief to  which  he  is  entitled  in  consideration 
of  money  advanced  upon  such  express  con- 
tract: Fuller  V.  Reed,  38  Cal.  110. 

An  agreement  to  sell  land,  and  upon  the 

payment  of  the  purchase  money  to  execute 

^a  good  and  sufficient  deed,  requires  that  the 

vendor  should  convey  the  title  to  the  vendee, 
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bnt  the  latter  cannot  recover  for  a  breach  of 
the  agreement  until  eviction,  or  until  he 
has  surrendered  or  offered  to  surrender  the 
premises:  Haynes  v.  White,  56  Cal.  SS. 

When  the  contract  is  abandoned  or 
rescinded  by  the  parties,  the  vendee,  though 
in  default,  may  recover  back  installments 
of  the  purchase  money  paid,  less  the  actual 
damage  to  the  vendor  occasioned  by  his 
breach  of  the  contract:  Phelps  v.  Brown,  95 
Cal.  572;  Easton  v.  Cressey,  100  Cal.  75; 
notwithstanding  a  forfeiture  clause  in  the 
contract  rescinded:  Shively  v.  Semi-Tropic 
Land  etc.  Co.,  99  Cal.  259.  Where  the  title 
is  defective,  expenses  of  examining  title  and 
preparing  necessary  papers  may  be  re- 
covered: Turner  v.  Reynolds,  81  Cal.  214. 
The  allowance  of  damages  for  the  increased 
value  of  the  property  is  error,  where  bad 
faith  on  the  part  of  the  vendor  is  neither  al- 
leged, found,  nor  proved,  and  the  failure  to 
convey  was  owing  to  the  vendor's  wife  re- 
fusing to  join  in  a  deed  of  the  land,  on 
which  a  homestead  had  been  declared: 
Yates  V.  James.  89  Cal,  474. 

Breach  of  contract  to  convey  realty^ 
measure  of  damages  for:  See  100  Am.  Dec. 
467,  468.  note. 
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3307.  Breach  of  agreement  to  buy  real  property. 

Sec.  3307.  The  detriment  caused  by  the  breach  of  an  agreement  to  purchase 
an  estate  in  real  property  is  deemed  to  be  the  excess,  if  any,  of  the  amount 
which  would  have  been  due  to  the  seller,  under  the  contract,  ever  the  value  of 
the  property  to  him. 


Afi^nt's  contract  to  sell  for  specified 
amount.— The  measare  of  damages  for 
breach  of  the  contract  of  an  aeent  to  sell 
real  property,  who  contracts  to  sell  it  with- 
in a  year  for  a  specified  sam,  is  the  differ- 


ence between  the  sum  specified  and  the 
value  of  the  land  at  the  end  of  the  year: 
Dunn  V.  Mackey,  80  Cal.  104. 

Breach  of  covenant  to  purchase,  damr 
ages  for:  See  67  Am.  Dec.  275-283,  note. 


3308.  Breach  of  agreement  to  sell  personal  property  not  paid  for. 

Sec.  3308.  The  detriment  caused  hy  the  hreach  of  a  seller's  agreement  to 
deliver  personal  property,  the  price  of  which  has  not  been  fully  paid  in  advance, 
ia  deemed  to  be  the  excess,  if  any,  of  the  value  of  the  property  to  the  buyer, 
over  the  amount  which  would  have  been  due  to  the  seller  under  the  contract,  if 
it  had  been  fulfilled. 


Failure  to  deliver  personalty  not  paid 
for. — ^The  supreme  court  formerly  held  the 
true  rule  of  damages  was  the  difference  be- 
tween the  price  agreed  on  between  the  par- 
ties and  the  market  value  of  the  goods  at 
the  time  of  the  breach  of  contract:  Tobin  v. 
Post,  3  Cal.  375.  In  this  case  special  dam- 
age was  not  specially  alleged.  The  court 
also  said:  "The  fact  that  there  were  no 
Chinese  goods  in  the  market  at  that  time 
corresponding  to  the  description  of  those 
sold  by  the  defendant  did  not  warrant  the 
admission  of  evidence  showing  what  they 
were  worth  in  broken  packages,  much  less 
the  testimony  of  the  plaintiff's  clerk  to 
prove  their  amount  of  sales  and  profits. 
The  ralue  of  a  cargo  of  similar  goods 
might  have  been  ascertained  by  the  testi- 
mony of  competent  merchants,  and  the  dif- 
ference between  the  value  so  estimated  and 
the  contract  price  would  have  been  the  true 
measure  of  damages":  Tobin  v.  Post,  3  Cal. 
375. 

Where  a  party  contracted  for  a  quantity 
of  wheat,  to  be  delivered  on  demand  and 
paid  for  on  delivery,  in  an  action  for  non- 
delivery the  measure  of  damages  was  held 
to  be  the  difference  between  the  contract 
price  and  the  value  of  the  article  sold:  Ruiz 
V.  Norton,  4  Cal.  355;  60  Am.  Dec.  618; 
Crosby  v.  Watkins,  12  Cal.  85.  In  a  con- 
tract for  the  sale  of  a  certain  number  of 
shares  of  fruit  growing  on  the  trees  of  an 
orchard  owned  in  shares,  the  vendor  guar- 
anteed to  the  vendee  that  the  shares  of 
fruit  should  be  at  his  disposal  on  the  trees, 
free  from  trouble  or  annoyance  from  other 


parties.  On  breach  of  such  contract,  where 
no  special  damage  is  alleged,  the  measure 
of  the  damage  is  the  highest  market  price 
of  the  fruit  on  the  trees  at  the  orchard,  if 
there  is  any  market  value  for  it  there;  if  not, 
then  if  the  vendee  is  prepared  to  gather  it 
and  carry  it  to  the  market,  the  market  value 
there,  less  the  cost  of  gathering  and  car- 
riage: Dabovich  v.  Emeric,  12  Cal.  171. 

Where  a  contract  was  made  to  furnish  a 
steamboat  with  five  hundred  tons  of  freight, 
at  two  dollars  a  ton,  and  the  freight  was 
not  furnished,  it  Was  held  that  the  measure 
of  damages  for  such  breach  was  not  the 
difference  between  the  freight  money  and 
what  the  boat  actually  earned  during  the 
time  it  would  have  taken  to  perform  the 
contract,  but  the  difference  between  the  net 
profits  that  would  have  been  made  under 
the  contract,  and  the  net  profits  which 
were,  or  might  with  reasonable  diligence 
have  been,  made  during  such  time.  In  an 
action  for  breach  of  contract  to  furnish 
freight  to  a  steamboat,  the  plaintiff  is  en- 
titled to  recover  only  the  actual  loss  suf- 
fered from  the  breach;  but  to  show  that 
such  loss  was  less  than  the  profits  that 
would  have  been  made  under  the  contract^ 
the  burden  of  proof  is  on  the  defendant.  A 
person  who  contracts  to  deliver  freight  to 
a  steamboat  and  fails  to  do  so  is  liable  in 
damages  for  the  actual  loss  thereby  sus- 
tained by  the  steamboat;  but  he  does  not  be- 
come a  guarantor  against  any  further  loss, 
such  as  the  boat  may  sustain  by  reason  of 
fruitless  efforts  to  procure  profitable  employ- 
ment: Utter  v.  Chapman,  43  Cal.  279. 


3309.  Breach  of  agreement  to  sell  personal  property  paid  for. 

Sec.  3309.     The  detriment  caused  by  the  breach  of  a  seller's  agreement  to 

deliver  personal  property,  the  price  of  which  has  been  fully  paid  to. him  in 

advance,  is  deemed  to  be  the  same  as  in  "case  of  wrongful  conversion. 

Nondelivery  of  personalty  sold  and  weeks  at  the  furthest/'  the  consideration 
paid  for.— Plaintiff  sued  on  a  contract  of  money  baring  been  paid,  adding  also  the 
sale  of  cattle,  to  be  deliveted  within  ** three      common  counts,  and  the  complaint  averred  a 
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breach  by  fnilure  to  deliver  the  cattle.  It 
was  held  that  it  was  not  error  in  the  court 
below  to  instruct  the  jury  that  if  defend- 
ants did  not  have  the  cattle  ready  for  deliv- 
ery at  the  time  mentioned  in  the  contract 
they  should  find  for  plaintiff,  and  in  assess- 


ing damages  they  might  find  the  pnrcbase 
money,  with  ten  per  cent  interest,  or  the 
highest  market  price  of  the  cattle  to  the 
time  of  trial:  Maher  v.  Riley,  17  Cal.  415. 

Conversion,  measure  of  damages  for: 
Sec.  3336. 


3310.  Breach  of  agreement  to  pay  for  personal  property  sold. 

Sec.  3310.  The  detriment  caused  by  the  breach  of  a  buyer's  agreement  to 
accept  and  pay  for  personal  property,  the  title  to  which  is  vested  in  him,  is 
deemed  to  be  the  contract  price. 


Goods,  damages  for  nonacceptance.— 
The  plaintiff  sued  directly  upon  a  contract 
to  recover  the  contract  price  for  lumber  de- 
livered and  received,  and  for  a  breach  for 
declaring  the  contract  at  an  end  and  refus- 
ing to  take  any  more  lumber  under  it.  It 
was  held  that  the  plaintiff  might  so  sue, 
and  recover  the  "whole  damage  sustained  in 
consequence  of  the  breach,  without  waiting 
for  the  time  of  performance  to  elapse,  or 
repeating  an  offer  to  perform  from  month  to 
month,  as  the  time  for  delivery  arrived,  and 
that  the  rule  of  damages  upon  the  breach 


was  the  clear  profit  which  the  plaintiff 
would  have  made;  that  is,  the  difference  be- 
tween the  contract  price  and  what  it  would 
have  cost  the  plaintiff  to  manofacture  and 
deliver  the  lumber  according  to  the  terms  of 
the  contract:  Hale  v.  Trout,  35  Cal.  216. 

Before  the  code,  the  court  held  that  the 
rule  of  damages  against  a  purchaser  for  not 
receiving  goods  according  to  contract  was 
the  difference  between  the  contract  price 
and  the  market  value  at  the  time  of  the 
breach  of  the  contract:  Haskell  v.  Mc- 
Henry,  4  Cal.  411. 


3311.  Breach  of  agreement  to  buy  personal  property. 

Sec.  3311.  The  detriment  caused  by  the  breach  of  a  buyer's  agreement  to 
accept  and  pay  for  personal  property,  the  title  to  which  is  not  vested  in  him,  is 
deemed  to  be: 

1.  If  the  property  has  been  resold,  pursuant  to  section  thirty  hundred  and 
forty-nine,  the  excess,  if  any,  of  the  amount  due  from  the  buyer,  under  the  con- 
tract, over  the  net  proceeds  of  the  resale;  or, 

2.  If  the  property  has  not  been  resold  in  the  manner  prescribed  by  section 

thirty  hundred  and  forty-nine,  the  excess,  if  any,  of  the  amount  due  from  the 

buyer,  under  the  contract,  over  the  value  to  the  seller,  together  with  the  excess, 

if  any,  of  the  expenses  properly  incurred  in  carrying  the  property  to  market, 

over  those  which  would  have  been  incurred  for  the  carriage  thereof,  if  the  buyer 

had  accepted  it. 

Breach  of  agreement  to  buy  person- 
alty.—For  a  partial  breach  of  a  buyer's 
contract  to  purchase  personal  property,  the 
measure  of  damages  is  recompense  to  the 
seller  at  the  contract  price  for  the  part  per- 
formance, and  indemnity  for  the  loss  in  re- 
spect to  the  unexecuted  part.  Therefore,  in 
Upstone  V.  Weir,  54  Cal.  124,  where  the 
defendant  took  but  a  portion  of  the  iron- 
work contracted  to  be  taken,  the  plaintiff 
was  allowed  to  recover  such  proportion  of 
the  whole  contract  price  as  the  iron  deliv- 
ered bore  to  the  entire  amount  contracted 
for,  and  the  profit  which  would  have  re- 
sulted had  the  contract  been  carried  out  and 
the  expense  incurred  in  furnishing  means  to 


provide  the  balance  of  the  iron  called  for 
by  the  contract. 

Value  to  the  seller:  See  post,  sec.  3353. 
Where  the  contract  fixes  the  price  at  the 
"market  value,"  this  means  the  value  at  the 
nearest  market,  less  the  costs  of  tranq>orta- 
tion;  therefore,  for  the  breach  of  such  a  con- 
tract the  seller  is  entitled  only  to  nominal 
damages,  under  the  terms  of  this  section: 
Hill  V.  McKay,  94  Cal.  5,  18. 

See  Uabenicht  v.  Lissak,  77  Cal.  139. 
where  a  pledgee  was  held  liable  under  this 
section  for  damages  for  the  difference  be- 
tween sale  price  and  contract  price. 

For  failure  of  vendee  to  accept  ice,  see  Ta- 
hoe  Ice  Co.  v.  Union  Ice  Co.,  109  Cal.  242. 


3312.  Breach  of  warranty  of  title  to  personal  property. 

Sec.  SSl'^.     The  detriment  caused  by  the  breach  of  a  warranty  of  the  title  ot 
personal  property  sold  is  deemed  to  be  the  value  thereof  to  the  buyer,  when  he 
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is  deprived  of  its  possession,  together  with  any  costs  which  he  has  become  lia- 
ble to  pay  in  an  action  brought  for  the  property  by  the  true  owner. 
Damages   for  breach  of  warranty  of    title:  See  24  Am.  St.  Rep.  287,  268,  note. 

3313.  Breach  of  warranty  of  quality  of  personal  property. 

Sec.  3313.  The  detriment  caused  by  the  breach  of  a  warranty  of  the  quality 
of  personal  property  is  deemed  to  be  the  excess,  if  any,  of  the  value  which  the 
property  would  have  had  at  the  time  to  which  the  warranty  referred,  if  it  had 
been  complied  with,  over  its  actual  value  at  that  time. 


Breach  of  warranty  of  soundness:  See 
the  note  to  Gary  v.  Gruman,  40  Am.  Dec. 
'808,  where  a  srreat  number  of  decisions  are 
cited  from  the  courts  of  the  various  states 
in  support  of  the  measure  of  damaires  here 
prescribed.  That  note  also  contaiUs  ref- 
erences upon  the  price  paid  as  evidence  of 
value,  and  upon  the  consequential  damages 
which  follow  from  the  breach  of  the  war- 
ranty. 

In  an  action  for  the  breach  of  warranty 
-of  quality  of  barley,  the  difference  in  value 
at  the  time  of  delivery  between  what  it 
was  and  what  it  oucht  to  be,  was  declared 
to  be  the  rule:  Hughes  v.  Bray,  60  Cal.  2S4. 

Defendant  agreed  to  purchase  aU  the 
lumber  the  plaintiff  should  manufacture  at 
•a  stipulated  price,  and  to  furnish  certain 
machinery  for  the  work.  The  machinery 
proved  not  in  accordance  with  the  contract, 
and  plaintiff  was  thereby  prevented  from 
manufacturing  as  much  lumber  as  he  other- 
wise would  have  done.    Held,  that  the  meas- 


ure of  damages  was  the  contract  price  of 
the  lumber  which  he  was  so  prevented  from 
manufacturing,  less  the  expense  he  would 
have  incurred  in  manufacturing  it,  over  and 
above  the  amount  necessarily  expended  in 
manufacturing  the  amount  actually  fur- 
nished by  him:  Winans  v.  Sierra  Lumber 
Co.,  06  Cal.  61.  As  to  damages  for  breach 
of  warranty  of  engine,  see  McLennan  v. 
Ohmen,  75  Cal.  558;  Fox  v.  Stockton  Com- 
bined Harvester  etc.  Works,  83  Cal.  333. 
Breach  of  warranty  of  fruit  trees  as  to  kind 
and  quality:  Shearer  v.  Park  Nursery  Co., 
103  Cal.  415;  42  Am.  St.  Rep.  125.  In  case 
of  damages  for  delay  in  delivery  of  mer- 
chandise, the  market  value,  and  not  the 
contract  price,  governs:  Kamish  v.  Kireh- 
braun,  98  Cal.  676;  but  for  failure  to  de- 
liver merchantable  dates,  it  was  held  that 
the  measure  of  damages  was  the  difference 
between  the  contract  price  and  actual  value 
of  dates  delivered  as  unmerchantable  goods, 
in  Levi  v.  Dimmick,  99  Cal.  490. 


3314.  Breach  of  warranty  of  quality  for  special  purpose. 

Sec.  3314.  The  detriment  caused  by  the  breach  of  a  warranty  of  the  fitness 
of  an  article  of  personal  property  for  a  particular  purpose  is  deemed  to  be  that 
which  is  defined  by  the  last  section,  together  with  a  fair  compensation  for  the 
loss  incurred  by  an  efl'ort  in  good  faith  to  use  it  for  such  purpose. 

See  notes  to  sec.  3313. 

^315.  Breach  of  carrier^s  obligation  to  receive  goods,  etc. 

Sec.  3315.  The  detriment  caused  by  the  breach  of  a  carrier's  obligation  t^ 
accept  freight,  messages,  or  passengers,  is  dee.med  to  be  the  difference  between 
the  amount  which  he  had  a  right  to  charge  for  the  carriage  and  the  amount 
which  it  would  be  necessary  to  pay  for  the  same  service  when  it  ought  to  be 
performed. 
Obligation  to  receive  freight:  Sec.  2169. 

-3316.  Breach  of  carrier's  obligation  to  deliver. 

Sec.  331G.     The  detriment  caused  by  the  breach  of  a  car^ie^'s  obligation  to 

-deliver  freight,  where  he  has  not  converted  it  to  his  own  use,  is  deemed  to  be 

the  value  thereof  at  the  place  and  on  the  day  at  which  it  should  have  been 

•delivered,  deducting  the  freightage  to  which  he  would  have  been  entitled  if  he 

had  completed  the  delivery. 

Delivei*y  of  property  by   carrier:  See        Limitation  of  liability  by  special  con- 
ante,  sees.  2118,  2119.  tract:  See  ante,  sec.  2174;  Pierce  v.  South- 
Stoppage    in    transitu:  See    ante,    sec.      ern  Pac.  Co.,  120  Cal.  156. 
.^076  et  seq.  Breach  of  carrier's  obligation  to  de- 
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liver.—The  role  of  damage  for  the  failure 
of  a  carrier  to  deliver  goods  is  their  value 
at  the  port  of  delivery,  not  their  invoice 
price  or  value  at  the  port  of  shipment: 
Ringgold  V.  Haven,  1  Cal.  108;  Hart  v. 
Spalding,  1  Cal.  213.  A  dispatch  was 
directed  to  the  agent  of  a  creditor  in  these 
words:  "Due  1800;  attach  if  you  can  find 
property;  will  send  note  by  to-morrow's 
stage."  The  debtor  was  afterward  insolvent, 
and  the  creditor,  plaintiff,  claimed  that  he 
had  lost  his  debt  by  the  failure  of  defend- 
ant to  transmit  this  message.  The  court 
said  the  breach  of  the  contract  entitled  the 
plaintiff  to  nominal  damages  if  no  real 
damages  were  shown.  For  example,  the 
plaintiff  had  a  right  to  have  his  message 
sent  according  to  contract.  To  ascertain 
the  damages  sustained  by  the  breach  of  this 
contract,  these  inquiries  were  pertinent:  If 
the  message  had  been  sent,  was  the  plaintiffs 
agent  in  Stockton  at  the  time,  and  would 
he  have  received  it?  Next,  would  he  then 
have  taken  out  an  attachment  on  the  debt? 
At  what  time  could  he  have  done  this? 
Could  he  have  given  security?  Could 
he  have  procured  attorney^  to  issue  the 
writ?  At  what  hour  could  and  would 
it  have  been  put  in  the  hands  of  the  sher- 
iff? Was  property  there  of  the  debtor's  sub- 
ject to  the  writ?  If  a  telegraphic  dispatch 
had  reached  the  agent,  he  would  have  been 
bound  to  act  at  once;  it  was  to  be  presumed 
that  he  would  hav«  done  so;  at  least,  he 
could  testify  whether  he  would.  If  he  had, 
the  sheriff  was  to  be  presumed  willing  to  do 
his  duty;  if  he  did  not,  he  would  be  liable 
ta  the  plaintiff,  and  thereby  the  plaintifTs 
debt  would  be  secured.  The  court  consid- 
ered that  the  loss  of  the  debt  would  be  the 
natural  and  proximate  damages  resulting 
from  this  breach  of  contract:  Parks  v.  Alta 
California  Tel.  Co.,  13  Cal.  424.  Plaintiff 
was  a  person  of  color,  and  being  desirous  to 
take  passage  on  defendant's  street  railroad 
car,  in  San  Francisco,  hailed  the  conductor, 
requesting  him  to  take  her  on  board,  which 
he  failed  to  do.  The  conductor  stated  im- 
mediately after,  in  reply  to  a  request  of  a 
passenger  to  take  plaintiff  up  as  requested. 


"We  don't  take  colored  people  in  the  cars.'* 
There  was  at  the  time  ample  room  in  the 
car  to  accommodate  the  plaintiff,  who  was 
ready  and  willing  to  pay  the  fare.    There 
was    no    proof    of    any    special    damage. 
Plaintiff   had   a  verdict   and   judgment  for 
five  hundred  dollars.    It  was  held:  1.  That 
there  was  no  evidence  of  malice,  ill-will,  or 
wanton  conduct  on  the  part  of  the  defend- 
ant toward  the  plaintiff,  and  that  it  was 
not  a  case  for  exemplary  damages:  2.  That 
the  verdict  was  excessive;  and  3.  That  upon 
the   facts   stated,    plaintiff  was    entitled  to 
nominal  damages,  even  in  the  absence  of 
proof   of   any  actual   damage:  Pleasants  v. 
North  Beach  etc.  R.  R.  Co.,  34  Cal.  586.    Id 
a  similar  case,  where  plaintiff  was  ejected 
from  a  street  railroad  car  belonging  to  de- 
fendant, by  the  conductor,  at  the  hour  of 
ten  at  night,  with  some  violence,  but  result- 
ing in  no  appreciable  damage  to  plaintiff  in 
person  or  estate,  and  there  was  no  express 
averment  that    the    act  was    wantonly  or 
maliciously  done,    nor    of    special  damage, 
and  plaintiff  had  a  yerdict  and  judgment  for 
seven  hundred  and  fifty  dollars  damages,  it 
was  held  that  said  verdict  and  judgment  or 
damages  were  excessive,  and  appear  to  have 
been  given  under  the  influence  of  passion  or 
prejudice:  Turner  v.  North  Beach  etc.  R.  R. 
Co.,  34  Cal.  594.    Where  no  special  damage 
was  alleged   or  proved  by  plaintiff  for  the 
breach  of  a  railroad  passenger  contract,  and 
the  evidence  was  only  that  he  was  put  out 
of    the    defendant's  car  at  a  point    about 
twelve  miles  from  his  destination  and  five 
miles  from  the  place  of  departure,  it  was 
held  that  a  verdict  for  five  hundred  dollars 
damages  was  greatly  disproportionate  to  the 
injury  proved,  and  that  one  hundred  dollars 
was  ample  compensation  for  the  injury  sus- 
tained,  and   ordered   that  a  new   trial  be 
granted  unless  plaintiff  elect  to  accept  judg- 
ment for  the  said  sum:  Tarbell  ▼.  Central 
Pac.  R.  R.  Co.,    34    Gal.    616;    Aldrich  t. 
Palmer,  24  Cal.  513. 

Failure  to  deliver  tsoo6B,  damages  for: 
See  62  Am.  Dec.  136, 137,  note;  63  Am.  Dec. 
476,  477,  note. 


3317.  Carrier's  delay. 

Sec.  3317.  The  detriment  caused  by  a  carrier's  delay  in  the  delivery  of 
freight  is  deemed  to  be  the  depreciation  in  the  intrinsic  value  of  the  freight 
during  the  delay,  and  also  the  depreciation,  if  any,  in  the  market  value  thereof, 
otherwise  than  by  reason  of  a  depreciation  in  its  intrinsic  value  at  the  place 
where  it  ought  to  have  been  delivered,  and  between  the  day  at  which  it  ought 
to  have  been  delivered  and  the  day  of  its  actual  delivery. 

Carrier's  liability  for  delay:  See  ante, 
sec.  2196. 

In  the  proposed  code  the  commissioners 
lay:  "The  rule  here  adopted  is  supported  by 
the  weight  of  authority,  and,  as  the  com- 
missioners believe,  by  the  weight  of  reason. 
It  is  to  be  observed  that  the  latter  branch 


of    the  rule    does  not    include  the  former. 


Goods  may  advance  in  the  market,  and  yet 
be  so  injured  by  delay  as  to  diminish  their 
intrinsic  value.  The  carrier  ought  not  to 
benefit  by  his  own  fault." 

Loss  of  goods  by  delay  In  transporta- 
tion, measure  of  damages  for:  See  11  Am. 
St.  Rep.  366,  note. 
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S318.  Breach  of  warranty  of  authority. 

Sec.  3318.  The  detriment  caused  by  the  breach  of  a  warranty  of  an  agent^s 
authority  is  deemed  to  be  the  amount  which  could  have  been  recovered  and 
collected  from  his  principal  if  the  warranty  had  been  complied  with,  and  the 
reasonable  expenses  of  legal  proceedings  taken,  in  good  faith,  to  enforce  the 
act  of  the  agent  against  his  principal. 
Warranty  of  authority  by  one  assuming  to  act  as  agent:  See  ante,  sec.  2342. 

3319.  Breach  of  promise  of  marriage. 

Sec.  3319.    The  damages  for  the  breach  of  a  promise  of  marriage  rest  in  the 
sound  discretion  of  the  jury. 


Breacli  of  promise  of  marriage.— The 
action  for  breach  of  promise  of  marriage  is 
peculiar  in  its  nature,  and  the  elements  go-* 
ing  to  constitute  the  damage  differ  mate- 
rially from  those  existing  in  the  case  of  a 
breach  of  any  other  contract.  It  is  the 
duty  of  the  jury  to  look  beyond  the  contract 
itself  for  the  measure  of  damages,  and  give 
to  the  injured  party  a  full  compensation  for 
nil  loss  in  not  having  the  contract  fufilled. 
This  has  always  been  held  to  embrace  the 
injury  to  the  feelings,  affections,  and 
wounded  pride,  as  weU  as  the  loss  of  mar^ 
riage.  The  difficulty,  arising  from  the  very 
nature  of  the  case,  of  fixing  any  accurate 
rule  by  which  to  estimate  the  damages  aris- 
ing; from  these  sources,  has  rendered  it  nec- 
essary to  give  a  great  latitude  to  the  intro- 
duction of  evidence,  and  to  admit  the  jury 
to  a  fuU  knowledge  of  all  the  circumstances 
attending  the  transaction,  not  only  in  its 
inception,  but  during  the  continuance  of  the 
relationship  between  the  parties.  The  an- 
nouncement of  the  engagement  to  a  few  in- 
timate friends  may  be  neither  improper  nor 
unbecoming,  and  certainly  requires  no  ex- 
press authorization.  In  Reed  v.  Clark,  47 
Cal.  199,  the  court  thought  the  jury  should 
be  permitted  to  consider  this,  with  the  other 


ci^rcumstances  of  the  case,  in  estimating  the 
injury  occasioned  to  the  plaintiff  by  a 
breach  of  the  contract:  See  Southard  v.  Kex- 
ford,  6  Cow.  254.  In  an  action  for  breach 
of  promise  of  marriage  the  interposition  of 
a  defense  that  the  character  of  the  plaintiff 
is  unchaste,  even  if  unsuccessful,  ought  not 
per  se  to  aggravate  the  damages,  unless  it 
is  interposed  in  bad  faith,  from  malice, 
wantonness,  or  recklessness:  Powers  v. 
Wheatley,  45  Cal.  113. 

That  instruction  to  jury  assuming  im- 
proper motives  on  the  part  of  the  defendant 
in  entering  into  the  contract,  when  there 
was  no  evidence  of  improper  motive,  is  pre- 
judicial error,  see  Moore  v.  Hopkins,  83  Cal. 
270;  17  Am.  St.  Rep.  248. 

Actions  for  breach  of  promise  of  mar- 
riage: See  a  very  complete  discussion  of 
this  subject  in  the  note  to  Bumham  v.  Corn- 
well,  63  Am.  Dec.  532-548. 

Breaoli  of  promise,  action  for,  against 
personal  representative:  See  22  Am.  St.  Rep. 
813,  814,  note. 

Defenses  to  action  for  breach  of  prom- 
ise: See  40  Am.  St.  Rep.  172-176,  note. 

Infantas  contract  to  marry:  See  18  Am. 
St.  Rep.  627,  628,  note. 


ARTICLE  II. 


DAMAGES  FOB  WRONGS. 

See.  3333.  Breach  of  obligation  other  than  contract. 

Sec.  3334.  Wrongful  occupation  of  real  property. 

Sec.  3335.  Willful  holding  over. 

Sec.  3336.  Conversion— Measure  of  damages. 

8ec.  3337.  Same. 

Sec.  3338.  Damages  of  lienor. 

Sec.  3330.  Seduction. 

Sec.  3340.  Injuries  to  animals. 

Sec.  3341.  Killing  sheep  by  dogs. 

3333.  Breach  of  obligation  other  than  contract. 

Sec.  3333.     For  the  breach  of  an  obligation  not  arising  from  contract,  the 

measure  of  damages,  except  where  otherwise  expressly  provided  by  this  code,  is 

the  amount  which  will  compensate  for  all  the  detriment  proximately  caused 

thereby,  whether  it  could  have  been  anticipated  or  not. 
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DamagreB  for  wrongs:  See  ante,  in  note 
to  sec.  a^OO. 

Where  a  part  owner  sues  ex  delicto,  and 
the  objection  of  defect  of  parties  is  not  set 
np  in  the  answer,  the  damages  should  be 
apportioned  at  the  trial:  Whitney  v.  Stark, 
8  Cal.  514.  In  an  action  by  a  peyersioner 
for  injury  done  to  the  freehold,  the  dura- 
tion of  the  term  of  the  tenant  in  possession 
is  material  in  evidence  as  affecting  the 
measure  of  damages:  Uttendorffer  v.  Sae- 
gers,  50  Oal.  496.  In  an  action  for  nuisance, 
by  obstructing  a  street  opposite  plaintiffs 
residence,  defendant  is  liable  only  for  dam- 
ages actually  sustained  prior  to  the  com- 
mencement of  the  action:  Hopkins  y.  West- 
ern Pac.  R.  R.  Co.,  50  Cal.  191. 

If  a  person  having  a  good  cause  of  action 
against  another  willfully  sues  for  a  much 
greater  amount  than  is  due,  and  attaches 
the  property  of  the  other,  and  puts  him  to 
charges,  he  is  liable.  The  jury  are  not  con- 
fined to  the  actual  pecuniary  loss  sustained 
by  the  plaintiff,  but  may  take  into  consid- 
eration the  character  and  position  of  the 
parties,  and  all  the  circumstances  attending 
the  transaction.  In  such  a  case  the  court 
would  not  disturb  a  verdict  unless  it  clearly 
appeared  that  injustice  has  been  done: 
Weaver  v.  Page,  6  Cal.  685.  In  an  action 
for  personal  torts,  the  law  does  not  fix  any 
precise  rule  of  damages,  but  leaves  their 
assessment  to  the  unbiased  judgment  of  the 
jury:  Wlieaton  v.  North  Beach  etc.  R.  R. 
Co.,  36  Cal.  590. 

Where  established  business  is  wrongfully 
injured,  in  computing  the  damages,  evidence 
is  admissible  of  profits  actually  made:  Haw- 
thorne V.  Siegel,  88  Cal.  159;  22  Am.  St. 
Rep.  291. 

In  cases  of  simple  negligence,  the  rule 
governing  the  measure  of  damages  is  to  al- 
low the  actual  damages.  The  allowance  of 
"smart  money"  in  such  cases  is  improper: 
Moody  V.  McDonald,  4  Cal.  297.  Proximate 
or  immediate  and  direct  damages  are  the 
ordinary  and  natural  results  of  the  negli- 
gence. Therefore,  a  spreading  of  a  fire 
from  one  field  to  another  is,  in  our  dry  sea- 
son, the  natural,  direct,  and  proximate  con- 
sequence of  a  firing  by  sparks  from  a  loco- 
motive: Henry  v.  Southern  Pac.  R.  R.  Co., 
60  Cal.  183. 

Verdict  of  jury,  for  less  than  actual  dam- 
age, set  aside  in  Koebig  v.  Southern  Pac.  R. 
R.  Co.,  108  Cal.  235. 

In  an  action  for  injuries  sustained  througli 
the  negligent  management  of  a  stage,  the 
court  below  instructed  the  jury  that  "if 
they  believed  the  stage  was  top-heavy,  and 
overloaded  with  passengers,  and  that  w^ith 
such  load  it  was  driven  with  great  reckless- 
ness at  the  time  of  the  disaster,  then  they 
should  find  not  only  the  actual  damages  sus- 
tainwl  by  the  plaintiff,  but  they  should  give 
additional  damages,  such  as  would  be  an 
example  thereafter  which  would  tend  to 
prevent  such  recklessness  in  the  conduct  of 
stages  to  the  great  peril  of  passengers." 
The  supreme  court  held  that  in  actions  of 
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this  character  all  the  circumstances  of  the 
case  might  be  taken  into  consideration  in 
making  up  the  estimate  of  damages,  and 
the  jury  were  not  confined  to  the  actual 
damages  sustained;  but  damages  which  went 
beyond  this  and  were  professedly  laid  for 
the  benefit  of  the  public  could  not  be  re- 
covered; and  that  the  principal  was  liable 
only  for  simple  negligence,  and  exemplary 
damages  could  not  be  imposed  upon  him: 
Wardrobe  v.  California  Stage  Co.,  7  Cal. 
120;  68  Am.  Dec.  231.  A  person  injured  by 
the  fall  of  an  awning  in  the  process  of  erec- 
tion in  front  of  a  store,  and  who  sues  the 
person  who  was  erecting  the  same  for  dam- 
ages, is  not  entitled  to  include  in  his  dam- 
ages the  sum  paid  for  his  board  during  the 
time  he  was  disabled:  Graeber  v.  Derwin, 
43  Cal.  495. 

In  &n  action  for  trespcuis,  where  there 
is  no  malice,  the  damages  must  be  limited 
to  the  direct  and  natural  consequences  of 
the  act,  and  must  be  susceptible  of  compa- 
tation:  Selden  v.  Cashman,  20  Cal.  56;  81 
Am.  Dec.  98;  Stockton  etc.  Gravel  Road 
Co.  V.  Stockton  etc.  R.  R,  Co.,  53  Cal. 
11;  Hurd  v.  Barnhart,  53  Cal.  97.  Where 
plaintiff  complained  of  the  destruction  of 
his  fences,  and  trampling  of  grain,  etc, 
it  was  held  that  plaintiff  could  not  recover 
for  injury  to  the  grain  by  cattle  of  others: 
Berry  v.  San  Francisco  etc.  R.  R.  Co.,  50 
Cal.  437. 

Nor  where  defendant  had  turned  plain- 
tiff's cattle  into  the  highway  and  notified 
plaintiff  can  the  latter  recover  for  the  death 
of  the  cattle  for  want  of  feed:  Story  ▼. 
Robinson,  32  Cal.  205. 

In  actions  of  trespass  to  recover  for  in- 
juries to  a  mining  claim,  the  right  of  the 
plaintiffs  to  recover  the  damages  which 
they  have  actually  sustained  is  not  affected 
by  the  fact  that  the  trespass  was  not  willful 
in  its  character:  Maye  v.  Tappan,  23  Cal. 
306.  In  Russell  v.  Dennison,  45  Cal.  337, 
where  the  trespass  was  wanton,  the  verdict 
was  not  set  aside.  Counsel  fees  and  other 
expenses  growing  out  of  the  litigation  most 
not  be  considered  by  the  jury:  Falk  v. 
Waterman,  49  Cal.  224;  and  see  Howell  v. 
Scoggins,  48  Cal.  355.  Where  damages  arc 
sought  for  tearing  down  l^e  fence  inclosing 
a  dairy,  and  thereby  enabling  cattle  to  en- 
ter and  destroy  the  grass,  the  plaintiff  can- 
not introduce  evidence  of  the  profits  which 
he  might  have  made  from  milking  cows  and 
raising  hogs  which  he  did  not  have  and  had 
made  no  arrangements  to  procure:  Giacco- 
mini  v.  Bulkeley,  51  Cal.  260. 

In  an  action  for  the  removal  of  a  vault 
forming  part  of  the  realty,  the  property  of 
the  plaintiffs,  the  court  declared  the  meas- 
ure of  damages  to  be  the  value  of  the 
article  as  it  was  in  place  as  a  part  of  the 
realty  immediately  preceding  its  removal; 
not  what  it  would  sell  for  in  open  market 
removed  from  the  building:  Rhoda  r.  Ala- 
meda Co.,  58  Cal.  357. 

Negligence  of  factor.— Upon  a  cause  of 
action  against  a  factor    for    negligence  in 
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failing  to  obtain  the  best  market  price  for 
goods  consigned  to  him  to  be  shipped  and 
sold  in  Chicago,  their  market  price  in  Chi- 
cago  ia  the  basis  of  the  defendant's  liabil- 
ity, and  the  market  value  at  the  place  of 
shipment  is  immaterial.  The  average  price 
for  the  Benson  is  not  admissible  as  evidence 
of  the  valae  of  goods  shipped  for  sale  at 
different  dates,  but  the  proper  course  is  to 
show  the  value  in  the  Chicago  market  of 
each  lot  shipped  within  a  reasonable  time 
after  their  receipt  by  the  factor  to  allow 
of  their  arrival  and  sale  in  Chicago:  Pugh 
v.  Porter  Bros.  Co.,  118  Cal.  628. 

Officer  seising  mortgaged  chattel:  See 
sec.  2969. 

Detention  of  personal  property:  See 
Livestock  etc.  Co.  v.  Union  etc.  Co.,  114  Cal. 
447. 

Injuries  to  the  person. — In  an  action  for 
damages  caused  by  injury  to  the  person,  the 
law  does  not  fix  any  precise  rule  of  dam- 
ages, but  leaves  their  assessment  to  the  un- 
biased judcrment  of  the  jury:  Wheaton  v. 
North  Beach  etc.  R.  R.,  36  Cal.  590;  Lee  v. 
Southern  Pac.  R.  R.  Co.,  101  Cal.  118.  The 
jury,  in  estimating  damages,  cannot  take 
into  consideration  the  fact  that  the  plaiu- 
tiff  is  a  man  who  has  to  depend  on  his 
manual  labor  for  a  living.  The  damages  in 
such  actions  are  not  dependent  on  the 
wealth  or  poverty  of  the  plaintiff.  It  is  held 
by  some  of  the  authorities  that  the  plain- 
tiff is  entitled  to  show  the  character  and 
the  extent  of  the  business  in  which  he  was 
engaged  previous  to  his  being  injured,  to- 
gether with  the  incapacity  caused  by  the 
injury  complained  of  to  transact  such  busi- 
ness so  as  to  enable  the  jury  to  arrive  at  the 
proper  estimate  of  the  damages  sustained 
by  meanp  of  the  injury;  but  the  damages 
are  not  in  any  manner  dependent  on  the 
wealth  or  poverty  of  the  plaintiff:  Shea  v. 
Potrero  etc.  R.  R.  Co.,  44  Cal.  415;  see, 
also,  Malone  v.  Hawley,  46  Cal.  413.  The 
rule  that  damages  for  injuries  received  as 
result  of  negligence  of  defendant  should  not 
exceed  an  amount  upon  which  the  legal  in- 
terest would  equal  the  injured  party's  past 
earnings  and  probable  future  earnings,  does 
not  apply  where  the  action  is  for  plaintiff's 
own  personal  injury,  but  is  applied  only  to 
cases  where  suit  is  brought  for  death  of  rela- 
tive: Morgan  v.  Southern  Pac.  Co.,  95  Cal. 
501.  In  libel  casrs  it  is  proper  for  the  jury 
to  take  into  consideration  the  character  and 
position  of  the  parties,  and  all  the  circum- 
stances of  the  cnpe:  Weaver  v.  Page,  6  Cal. 
681.  In  an  action  for  nlander,  evidence  of 
the  financial  standing  of  the  defendant  is 
admissible  on  l>ehalf  of  the  plaintiff:  Barkly 
V.  Copeland,  74  Cal.  1,  7;  5  Am.  St.  Rep. 
413;  the  plaintiff  may  prove,  in  aggravation 
of  damages,  that  he  was  a  married  man 
and  had  a  family:  Rhodes  v.  Nnglee,  66 
Cal.  677.  In  an  action  for  libel,  in  esti- 
mating the  amount  of  actual  damage  the 
jury  must  consider  the  injury  to  the  plain- 
tiff's feelings,  and  damages  from  such  in- 
jury need    not    be    specially  alleged,   nor 
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need  proof  of  such  injury  be  specially  given: 
Taylor  v.  Hearst,  107  Cal.  262.    A  shock  to 
the  nervous  system  resulting  from  a  tort  is 
a  shock  to  the  body  and  not  to  the  mind: 
Sloane  v.  Southern  Cal.  Ry.  Co.,  Ill  Cal. 
668.    Where  action  was  to  recover  damages 
for  an    injury   sustained    by  the    plaintiff 
while  working  on  a  hoisting  apparatus  called 
a  cage,  in  the  store  of  the  defendants,  the 
court  held  the  jury  should  have  been  told 
that  in  estimating  the  damages  they  might 
consider  what,  before  the  injury  complained 
of,  was  the  health  and  physical  ability  of 
the  plaintiff  to  maintain  himself  and  fam- 
ily,  if  he  had   one,   as  compared   with  his 
condition  in  those  particulars  afterward,  his 
loss  of  time,  and  how  far  the  injury  was 
permanent  in  its  character  and  results,  as 
well  as  the  mental   and  physical  suffering 
he  liad  sustained  by  reason  of  the  injury, 
and  that  they  should  allow  such  sum  for 
damages  as  in  their    opinion  would    fairly 
and  justly  compensate  him  for  all  the  loss 
and  injury  sustained.  Damages  in  favor  of 
father  or  mother    for    injury  or  death    of 
minor  child,   and   guardian    for    injury  or 
death    of  ward:  Code  Civ.  Proc,  sec.  376. 
Damages  in  favor  of  heirs  or  personal  repre- 
sentatives for  death  of  person:   Code  Civ. 
Proc,  sec.  377.    In  an  action  for  an  assault 
and    battery,   the  jury,   in  estimating  the 
damages,  cannot  take  into  consideration  the 
plaintiff's  expenses  in  the  prosecution  of  the 
suit:  Howell  v.  Scoggins,  48  Cal.  355.    That 
the  plaintiff,  in  an  action  for  personal  in- 
juries resulting  from  negligence  of  defend- 
ant, may  recover  the  amount  incurred  for 
nurse  hire,   medicines,   and  physician's  ser- 
vices, although  the  same  has  not  been  actu- 
ally paid,  see  Donnelly  v.  Hufschmidt,  79 
Cal.  74.    In  suits  for  personal  injuries,  dam- 
ages for  pain  of  mind  are  recoverable:  Fair- 
child  V.  California  Stage  Co.,  13  Cal.  699- 
601.    In   action  to  recover  damages  for  a 
violation  of  plaintiff's  trademark,  the  profit 
actually  realized    by  defendants    from  the 
sales  of  the  spurious  article  under  the  simu- 
lated   trademark  is  a  proper    measure    of 
damages,  but  the  recovery  of  the  plaintiff  is 
not  limited   to  the  amount  of  such  profit: 
Graham  v.  Plate,  40  Cal.  593;  6  Am.  Rep. 
639.     The  liability  of  a  depositary  for  neg- 
ligence cannot  exceed  the  amount  which  he 
is  informed  by  the  depositor,  or  has  reason 
to  suppose,  the  thing  deposited  to  be  worth: 
Sec.  1840,  ante. 

Costs  and  expenses  of  plaintiff  in  an  action 
for  nflsault  and  battery  cannot  be  taken  into 
consideration  by  the  jury:  Howell  v.  Scog- 
gins, 48  Cal.  3r>5;  and  see  Falk  v.  Water- 
man, 49  Cal.  224. 

Mental  8uffering.->That  mental  suffering 
may  be  considered  as  an  aggravation  of 
damages,  see  Sloane  v.  Southern  Cal.  Ry. 
Co.,  Ill  Cal.  688.  See,  also,  Fairchild  v. 
California  Stage  Co.,  13  Cal.  591. 

malicious  prosecution,  damages,  whether 
recoverable  for:  See  14  Am.  Dec.  599-603, 
note;  44  Am.  Rep.  346-348,  note;  26  Am. 
St.  Rep.  128-164,  note. 
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Injuries  to  relatives,  damages  for:  See 
51   Am.  Dec.  619-0*il,  note. 

Injuries  causing  death.— In  cases  of  the 
death  of  a  party,  where  damages  are  sought 
therefor,  it  is  the  law  of  this  state  that  the 
actual  pecuniary  injury  sustained  by  the 
plaintiff  by  reason  of  the  death  is  not  the 
sole  measure  of  damages.  In  an  action  for 
causing  the  death  of  the  plaintiff*s  hus- 
band, it  was  declared:  "We  think  that  the 
social  and  domestic  relations  of  the  parties, 
their  kindly  demeanor  toward  each  other, 
the  society,  were  part  of  *all  the  circum- 
stances of  the  case*  for  the  jury  to  take  into 
consideration  in  estimating  what  damages 
would  be  just  from  a  pecuniary  point  of 
view":  Beeson  v.  Green  Mountain  etc.  Min. 
Co.,  57  Cal.  30.  But  from  the  same  case  it 
seems  that  "damages  by  way  of  solace"  can- 
not be  allowed.  See,  also,  Morgan  y.  South- 
em  Pacific  Co.,  95  Cal.  510,  where  it  is  held 
that  loss  of  society  of  deceased  can  only  be 
considered  for  purpose  of  estimating  pecuni- 
ary \obb;  and  Munro  Y.  Pacific  Coast  etc. 
Co..  84  Cal.  515;  18  Am.  St.  Rep.  248.  See 
Code  Civ.  Proc,  sec.  426,  note.  Following 
this  decision  is  Cook  v.  Clay  St.  Hill  R.  R. 
Co.,  60  Cal.  GOl,  608.  an  action  for  killing 
the  plaintiff's  husband;  the  plaintiff  suing  as 
heir  at  law  and  as  administratrix,  she  was 
permitted  to  testify  that  they  lived  a  happy 
married  life,  that  for  eight  years  prior  to 
his  death  she  had  been  an  invalid  and  un- 
able to  leave  the  house,  and  that  he,  during 
that  time,  had  been  very  kind  and  attentive, 
and  that  she  depended  upon  him.  The 
daughter  also  was  allowed  to  testify  that 
deceased  was  a  kind  father,  that  the  social 
and  domestic  relations,  as  to  the  family  on 
his  part,  were  happy,  and  that  he  was  kind 
and  loving  to  the  plaintiff.  Damages  in  ac- 
tion for  death  must  be  confined  to  the  pe- 
cuniary loss  suffered  by  the  kindred,  and 
their  loss  of  the  comfort,  society,  support, 
and  protection  of  deceased:  Munro  v.  Pa- 
cific Coast  etc.  Co.,  84  Cal.  518;  18  Am.  St 
Rep.  248.  Damages  to  amount  of  fourteen 
thousand  dollars  for  causing  death  of  wife 
and  mother  held  not  excessive:  Redfield  v. 
Oakland  Con.  St.  Ry.  Co.,  110  Cal.  277. 
The  question  of  damages  for  causing  death 
is  one  for  jury:  Redfield  v.  Oakland  Con.  St. 
Ry.  Co.,  110  Cal.  277. 

Both  of  these  cases  were  affirmed  in  Nehr- 
bas  V.  Central  Pac.  R.  R.  Co.,  62  Cal.  320; 
and  in  Wolford  v.  Lyon  etc.  Min.  Co.,  63 
Cal.  ^3;  and  see  McKeever  v.  Market  St. 
R.  R..  50  Cal.  204. 

Evidence  of  decedent's  education  and  hab- 
its of  sobriety  and  economy  are  competent 
and  pertinent,  as  tending  to  prove  the  value 
of  his  earnings  had  he  lived:  Taylor  v.  West- 
ern Pac.  R.  R.  Co.,  45  Cal.  324. 

In  action  by  husband  to  recover  damages 
for  death  of  wife,  the  loss  of  services  to 
children  may  be  considered  as  showing  the 
value  of  wife's  services  to  her  husband: 
Redfield  v.  Oakland  Con.  St.  Ry.  Co.,  112 
Cal.  220. 

Funeral  expenses  can   be  recovered  only 


as  special  damages:  Gay  v.  Winter,  34  CaL 
153. 

In  an  action  for  injury  by  death  the 
basis  of  claim  is  injary  to  plaintiffs  and  not 
the  injury  to  deceased:  Redfield  v.  Oakland 
Con.  St.  R.  R.  Co.,  110  Cal.  277.  In  meas- 
uring the  damages  for  death  the  pecuniary 
loss  alone  should  be  considered:  Pepper  v. 
Southern  Pac.  R.  R.  Co.,  105  Cal.  380.  That 
the  loss  of  a  mature  son  is  not  to  be  meas- 
ured by  the  same  rule  of  damages,  see  Pep- 
per V.  Southern  Pac.  R.  R.  Co.,  IQq  Cal.  389. 

A  very  valuable  note  •  upon  this  general 
question  of  damages  for  injuries  to,  and  for 
causing  the  death  of,  relatives  will  be  found 
in  48  Am.  Deo.  619,  to  the  case  of  Carey  v. 
Berkshire  R.  R.  Co. 

Death  by  wron^ul  act,  damages  for: 
See  12  Am.  St.  Rep.  375-383,  note. 

Disease  of  deceased,  whether  admissible 
in  mitigation  of  damages  in  action  for 
death  by  wrongful  act:  See  10  Am.  St.  Rep. 
64-66,  note. 

Gi'ief  and  disappointmeiLt,  w^hen  ele- 
ments of  damages:  See  36  Am.  Rep.  306- 
308,  note;  30  Am.  St.  Rep.  711,  712.  note; 
7  Am.  St.  Rep.  534-536,  note. 

Fright  as  an  element  of  damages:  See 
note,  77  Am.  St.  Rep.  850-873. 

Injuries  by  animal8.~The  owner  of  a 
dangerous  or  ferocious  animal  is  liable  for 
the  injury  which  may  result  from  its  neg- 
ligent keeping:  I^verone  v.  Mangiante,  41 
Cal.  138;  10  Am.  Rep.  269;  Karr  v.  Parks,  44 
Cal.  46;  Wilkinson  v.  Parrott,  32  Cal.  102. 
In  Laverone  v.  Mangiante,  41  Cal.  138,  10 
Am.  Rep.  269,  it  was  determined  that  a  man 
knowing  a  dog  to  be  vicious  keeps  him  at  his 
own  risk,  and  is  liable  for  any  injury  inflicted 
by  it  upon  a  person  free  from  fault.  There 
the  dog  was  chained  under  the  doorstep  in 
such  a  manner  that  he  could  not  reach  any- 
one ascending  the  steps;  while  the  plaintiff 
was  lawfully  on  the  steps,  one  of  the 
boards,  which  was  loose,  slipped  and  his  leg 
went  through  the  opening  and  was  seised 
and  bitten  by  the  dog.  Judge  Crockett  dis- 
sented from  the  opinion  of  the  court.  In 
Karr  v.  Parks,  44  Cal.  46,  an  infant  recov- 
ered damages  for  injuries  inflicted  by  a 
vicious  cow,  and  subsequently  the  father 
sued  for  damages  and  was  held  entitled  to 
recover  for  his  expenses  in  healing  the 
wound,  but  not  for  surgical  operations  per 
formed  to  remove  disfigurations. 

It  is  not  necessary,  in  an  action  for  dam- 
ages sustained  by  the  bite  of  a  dog,  for  the 
plaintiff  to  aver  and  prove  that  the  defend- 
ant owned  the  animal;  it  is  sufiicient  to 
prove  that  he  kept  him:  Wilkinson  v.  Par- 
rott, 32  Cal.  102. 

Proximate  damages.— That  which  is  the 
actual  cause  of  the  loss,  whether  operating 
directly  or  by  putting  intervening  agencies, 
the  operation  of  which  could  not  be  reason- 
ably avoided,  in  motion,  by  which  the  loss 
is  produced,  is  the  proximate  cause  to  which 
the  loss  should  be  attributed:  Hawthorne  ▼. 
Siegel,  88  Cal.  159;  22  Am.  St,  Rep.  291. 
That   the  injury  must  wholly  result  from 
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the  acts  or  neglect  of  defendant  in  order 
to  sustain  a  verdict  for  the  full  amount  of 
the  damages,  see  Durgin  y.  Neal,  82  Gal.  595. 
See  cases  hereinabove  cited.  The  supreme 
court,  in  Fairbanks  v.  Williams,  58  Cal.  241, 
242 — an  action  for  conversion — said  that 
this  section  "authorizes  a  jury  to  find  dam- 
ages for  the  detriment  proximately  caused, 
and  is  so  far  declaratory  of  the  common 
]aw.  It  leaves  the  question  as  to  what  are 
proximate  damages  where  it  was."  They 
then  considered  sul. division  2  of  section  3338, 
and  held  that  the  expenses  there  referred 
to  must  be  fair  and  properly  expended.  The 
alleged  injuries  done  to  plaintiff  in  his  credit 
by  a  forcible  entry  and  detainer,  and  sus- 
tained by  reason  of  great  mental  and  bodily 


pain  and  anguish,  are  not  proximate:  An- 
derson V.  Taylor,  56  Cal.  131;  38  Am.  Rep. 
52,  citing  earlier  California  cases. 

Proximate  damages:  See  35  Am.  Rep. 
649-651,  note;  52  Am.  Rep.  157-166,  note; 
42  Am.  Rep.  390-393,  note;  47  Am.  Rep. 
381-387,  note;  41  Am.  Rep.  53-58,  note;  50 
Am.  Rep.  574-579,  note. 

Bemote  and  consequential  damages: 
See  30  Am.  Rep.  382,  383,  note. 

Proximate  and  remote  cause:  See  note, 
36  Am.  St.  Rep.  807-801. 

Counsel  fees  expended  in  the  course  of 
the  litigation  cannot  be  considered  by  the 
jury:  See  Falk  v.  Waterman,  49  Cal.  224; 
Howell  V.  Scoggins,  48  Cal.  355.  And  as  to 
actions  ex  contractu,  see  sec.  3300,  in  note. 


3334.  Wrongful  occupation  of  real  property. 

Sec.  3334.  The  detriment  caused  by  the  wrongful  occupation  of  real  prop- 
erty, in  cases  not  embraced  in  sections  thirty-three  hundred  and  thirty-five, 
thirty-three  hundred  and  forty-four,  and  thirty-three  hundred  and  forty-five  of 
this  code,  or  section  eleven  hundred  and  seventy-four  of  the  Code  of  Civil  Pro- 
cedure, is  deemed  to  be  the  value  of  the  use  of  the  property  for  the  time  of  such 
occupation,  not  exceeding  five  years  next  preceding  the  commeneement  of  the 
action  or  proceeding  to  enforce  the  right  to  damages,  and  the  costs,  if  any,  of 
recovering  the  possession. 


DamageB  in  ejectment,  generally.— Dam- 
ages can  never  be  recovered,  in  the  action  of 
ejectment  for  use  and  occupation,  anterior 
to  the  existence  o7  the  plaintiffs  right  of 
possession:  Clark  v.  Boyreau,  14  Cal.  637. 
Where  the  4>laintiff,  at  the  time  the  action 
was  brought,  was  himself  in  possession  of 
one  hundred  and  eighty  acres,  parcel  of  the 
five  hundred  acres  demanded,  and  the  pos- 
session continued  in  him  thereafter  to  the 
day  of  the  trial,  and  defendants  in  their  an- 
swers denied  the  plaintiffs  title  to  the  whole 
or  any  part  of  the  five  hundred  acres,  it  was 
held  that  plaintiff  could  not  recover  dama- 
ges for  the  use  of  the  land  of  which  the  de- 
fendants had  never  dispossessed  him:  Ellis 
V.  Jeans,  26  Cal.  278. 

In  an  action  to  recover  lands,  the  plaintiff 
can  recover  the  rents  and  profits  only  for 
the  period  prior  to  the  commencement  of 
the  action  allowed  by  the  statute  of  limi- 
tations if  the  defendant  pleads  the  statute. 
A  party  ousted  by  his  cotenant  can  recover 
the  damages  resulting  from  such  ouster  as 
well  as  when  ousted  by  a  stranger.  His  in- 
jury is  no  leBs  because  it  was  done  by  a 
cotenant:  Carpentier  v.  Mitchell,  20  Cal.  330; 
Adams  on  Ejectment,  Waterman's  ed.^  440; 
Ooodtitle  V.  Tombs,  3  Wils.  118;  Langen- 
dyck  V.  Burhans,  11  Johns.  461;  Camp  v. 
Homesley,  11  Ired.  212;  Hare  v.  Fury,  3 
Yeates,  13;  2  Am.  Dec.  358. 

Becovery  of  mesne  profits  in  eject- 
ment.—Formerly,  in  actions  of  ejectment 
damages  were  not  recoverable;  the  party 
was  obliged  to  resort  to  an  independent  ac- 
tion. In  this  state  and  in  others  the  rule 
is  now  different.  "Under  our  code,"  say  the 
commissioners,    *%t    is    competent    for   the 


plaintiff  to  recover  real  property  with  dam- 
ages for  withholding  it,  and  the  rents  a  ad 
profits,  all  in  the  same  action  and  as  one 
cause  of  action:  Sullivan  v.  Davis,  4  Cal. 
292;  Clark  v.  Boynan,  14  Cal.  637.  In 
Moody  V.  McDonald,  4  Cal.  297,  "smart- 
money"  is  not  allowed:  De  Costa  v.  Massa- 
chusetts Min.  Co.,  17  Cal.  613;  Chipman  v. 
Hibbard,  6  Cal.  162.  Where  there  is  no  mal- 
ice, damages  are  limited  to  natural  and  di- 
rect consequences  of  the  act,  which  may  be 
computed.  Damages  to  mines  and  mining 
property:  Galen  v.  Fett.  30  Cal.  481;  An- 
toine  Co.  v.  Ridge  Co.,  23  Cal.  219;  Maye  v. 
Tuppan,  23  Cal.  306.  For  a  fraud  in  the 
sale  of  a  mine  plaintiff  may  recoT«r  a  larger 
sum:  Ahrend  v.  Alder,  38  Cal.  608.  One  for 
whose  benefit  in  part  men  are  employed, 
with  his  knowledge  and  consent,  to  remove 
buildings  and  fences  from  lands,  turn  out 
the  occupants,  and  take  possession  thereof, 
is  equally  liable  with  the  one  who  actually 
employed  the  men:  Treat  v.  Riley,  35  Cal. 
129.'* 

Setoff  of  value  of  improvements:  See 
Code  Civ.  Proc,  sec.  741.  This  is  only  al- 
lowed to  be  proved  as  a  setoff  against  the 
damages  for  withholding  the  premises,  and 
where  no  proof  was  introduced  as  to  such 
damages,  it  was  held  that  proof  of. the  value 
of  the  improvements  was  rightly  rejected: 
Ford  V.  Holton,  5  Cal.  322.  Where  defend- 
ant claimed  such  value  in  his  answer,  and 
it  exceeded  the  damages,  the  plaintiff  was 
not  allowed  to  recover  any  damages.  The 
improvements  allowed  for  were  those  made 
before  suit:  Welch  v.  Sullivan,  8  Oal.  187, 
511;  and  see  Yount  v.  Howell,  14  Cal.  466; 
Moss  V.  Shear,  25  Cal.  44.    Biit  the  value 
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of  the  improvements  cannot  be  claimed  if 
they  were  made  before  the  plaintiflfs  title 
accrued,  nor  unless  the  holding  of  defendant 
is  adverse:  Bay  v.  Pope,  IS  Cal.  605;  and 
adverse  under  color  of  title:  Love  v.  Shart- 
zer,  31  Cal.  495. 

The  value  of  improvements  made  by  mere 
trespasserfl  cannot  be  claimed:  Carpenticr  ▼• 
Mitchell,  20  Cal.  335;  nor  if  they  are  not 
permanent;  nor  if  they  are  not  made  in  ^ood 
faith:  Carpeutier  v.  Small,  35  Cal.  355;  Car- 
pbntier  v.  Mitchell,  29  Cal.  330;  Love  v. 
Shartzer,  31  Cal.  488;  Carpentier  v.  Men- 
denhall,  28  Cal.  485;  87  Am.  Dec.  135. 
When  it  is  provided  in  a  lease  that  improve- 
ments made  during  the  term  shall  be  made 
at  the  expense  of  the  tenant,^  and  that  at 
the  expiration  of  the  term  he  shall  erarrender 
the  premisofj  to  the  lessor,  all  improvements 
made  by  the  tenant  which  become  a  part  of 
the  freehold  are  the  property  of  the  laud- 
lord:  Gett  V.  McManus,  47  Cal.  56.  An 
agreement  to  pay  for  the  improvements,  if 
made,  is  no  defense  in  ejectment:  Norris  v. 
Hoyt,  18  Cal.  219.  If  the  defendant  pleads 
the  statute  of  limitations,  the  plaintiff  can 
only  recover  the  rents  and  profits:  Carpeu- 


tier V.  Mitchell,  29  Cal.  330;  or  damages  for 
the  detention  for  three  years  next  before 
the  commencement  of  the  action:  Love  v> 
Shartzer,  31  Cal.  488. 

Permanent  improvements  made  by  one 
holding  under  color  of  title,  in  good  faith, 
allowe<l  as  a  setoff.  Ouster  being  denieJ, 
and  the  damages  admitted  which  were  re- 
covered in  a  judgment  for  plaintiff,  he  re- 
covers cost:  Lawton  v.  Gordon,  37  Gal.  202. 
When  the  damage  awarded  does  not  specify 
whether  allowed  for  mesne  profits  or  dam- 
ages, or  both,  the  presumption  is  that  the 
evidence  sustained  the  judgment:  McCarthy 
v.  Yale,  39  C«l  585. 

Porcible  dispossesslozi  of  tenant  by 
landlord. — ^It  was  held  that  if  a  landlord 
enters  and  ejects  the  tenant,  the  tenant  may 
recover  damages  for  the  vegetables  and 
grape-vines  growing  on  the  land,  and 
planted  by  the  tenant  for  sale,  he  not  being 
permitted  to  enter  and  gather  them:  Fox  v. 
Brissac.  15  Cal.  223. 

Failure  to  give  lessee  possession,  dam- 
ages for:  See  58  Am.  Rep.  600-614,  note; 
100  Am.  Dec.  428,  429,  note. 


3336.  Willful  holding  over. 

Sec.  3335.  For  willfully  holding  over  real  property,  by  a  person  who  entered 
npon  the  same,  as  guardian  or  trustee  for  an  infant,  or  by  right  of  an  estate 
terminable  with  any  life  or  lives,  after  the  termination  of  the  trust  or  particular 
estate,  without  the  consent  of  the  party  immediately  entitled  after  such  tennina- 
tion,  the  measure  of  damages  is  tlie  value  of  the  profits  received  during  such 
holding  over. 

Termination  of  trustees'  estate:  See  sec.  871. 

3336.  Conyenion — -Measure  of  damages. 

Sec.  3336.  The  detriment  caused  by  the  wrongful  conversion  of  personal 
property  is  presumed  to  be: 

1.  The  value  of  the  property  at  the  time  of  the  conversion,  with  the  in- 
terest from  that  time,  or^  where  the  action  has  been  prosecuted  with  reasonable 
diligence,  the  highest  market  value  of  the  property  at  any  time 'between  the 
conversion  and  the  verdict,  without  interest,  at  the  option  of  the  injured  party  j 
and, 

2.  A  fair  compensation  for  the  time  and  money  properly  expended  in  pur- 
suit of  the  property.  [Amendment,  approved  January  22,  1878;  Amendments 
1877-78,  89;  took  effect  immediately.] 


This  amendment  restores  the  section 
as  it  was  originally  adopted.— At  the  sug- 
gestioD  of  the  code  examiners,  it  was 
amended  in  187^74,  by  confining  the  meas- 
ure of  damage  described  in  the  first  clause 
to  the  Talue  of  the  property  at  the  time  of 
the  conversion  and  interest.  Prior  to  this 
amendment  of  1878,  in  1870,  the  defendant 
converted  certain  stock  of  the  plaintiff,  and 
it  was  held,  on  appeal  from  a  judgment  ren- 
dered after  the  amendment  in  an  action 
commenced  prior  thereto,  that  the  plaintiff 
was  entitled  to  recover  the  damages  accord- 
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ing  to  the  amended  section:  that  is.  the  high- 
est market  value  of  the  stock  at  any  time 
between  the  conversion  and  the  verdict: 
Dent  V.  Holbrook,  64  Cal,  145.  See,  also, 
Tulley  V.  Tranor,  53  Cal.  274:  there  the  ac- 
tion was  commenced  before  the  amendment 
of  1874,  above  alluded  to,  for  a  conversion, 
but  the  amendment  was  held  to  operate  in 
determining  the  measure  of  damages  to  be 
awarded  at  the  trial. 

This  section  not  applicable  to  replevin 
suits:  See  Kelly  v.  McKibbeu,  54  Cal.  192. 
where  the  distinction  between  trover  and  re- 
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plevin  suits  with  respect  to  the  measure  of 
damages  is  clearly  stated  in  the  opinion  ren- 
dered on  the  petition  for  rehearing,  and  this 
section  declared  not  to  apply  to  the  latter 
class  of  actions;  so,  also,  Redington  v.  Nu- 
uan,  60  Cal.  632. 

Conversion  in  particular  cases:  See  24 
Am.  St.  Rep.  795-819,  note;  48  Am.  St.  Rep. 
922,  note. 

Wron^ul  attachment,  damages  for:  See 
68  Am.  St.  Rep.  266-270,  note. 

Trover,  generally.— It  is  well  settled  that 
a  person  having  neither  the  possession  nor 
the  right  to  possession  of  personal  chattels 
,  cannot  maintain  trespass  or  trover  for  an 
injury  done  to  the  property:  Middles  worth 
V,  Sedgwick,  10  Cal.  392;  see,  also,  2  Hil- 
liard  on  Torts,  502;  Edwards  on  Bailments, 
sec.  315;  2  Qreenleaf  on  Evidence,  sec.  616; 
Story  on  Bailments,  sees.  393,  394;  Putnam 
T.  Wyley,  8  Johns.  432;  5  Am.  Dec.  346; 
Mnggridge  r.  Evel^th,  9  Pick.  233.  Any  un- 
lawful interference  with  the  property  of  an- 
other, or  exercise  of  dominion  over  it 
whereby  he  is  damnified,  will  support  tres- 
pass or  trover:  Rider  v.  Edgar,  54  Cal.  127, 
where  a  sheriff  had  lei^ed  an  attachment  on 
the  plaintiff's  personalty,  and  placed  a  keep- 
er in  charge,  although  the  property  was  not 
mov^d,  and  was  released  before  any  de- 
mand by  the  plaintiff. 

The  issuance  and  service  of  an  injunction 
to  prevent  plaintiff  from  removing  his  own 
gas  fixtures  is  not  of  itself  a  conversion  by 
the  party  suing  out  the  writ:  Lacey  v. 
Beaudry,  53  Cal.  698.  When  a  refusal  by 
the  president  of  a  mining  company  to  deliver 
stock  is  not  a  conversion,  see  Hewlett  v. 
Owens,  51  Cal.  5^0.  Where  an  action  was 
brought  ^or  a  trespass  de  bonis  asportatis, 
committed  while  the  lessee  of  the  plaintiff 
was  lu  the  actual  possession,  and  entitled 
to  the  exclusive  possession  of  the  property, 
it  was  held  that  as  there  was  no  averment 
in  the  complaint,  nor  any  proof  that  the 
claim  of  the  lessee  for  damages  was  as- 
signed to  the  plaintiff,  the  action  would  not 
lie:  Triscony  v.  Orr,  49  Cal.  017,  618. 

In  an  action  to  recover  the  possession  of 
personalty,  if  the  plaintiff  alleges  that  he  is 
in  possession,  he  states  no  cause  of  action: 
Carman  v.  Ross,  64  Cal.  249. 

There  can  be  no  doubt  as  to  the  general 
proposition  that  if  the  bailee  of  personal 
property  sells  it  in  violation  of  his  anthoritj', 
the  owner  may  ratify  the  transaction,  and 
demand  the  proceeds  of  the  sale.  But  the 
court  thought  the  reason  of  the  rule  ceased 
when  applied  to  stocks;  that  it  was  imposs^i- 
ble  that  any  sane  person  should  have  cen- 
tered his  affections  upon  a  particular  stock 
certificate,  or  that  any  violence  could  be 
done  to  his  feelings  by  requiring  him  to  ac- 
cept another  certificate  of  precisely  similar 
character  in  lieu  of  it;  that  his  own  certifi- 
cate was  only  the  evidence  that  he  owned 
an  undivided  interest  in  the  capital  and  busi- 
ness of  the  corporation;  and  that  a  different 
rule  should  govern  the  conversion  of  certifi- 
cates of  stock;  and  if  the  wrongdoer  was  at 
all  times  ready  and  willing  to  transfer  to 


the  owner  an  equivalent  number  of  similar 
shares  in  the  same  company,  by  a  proper 
and  valid  certificate,  it  would  present  a  case 
for  nominal  damages  only:  Thompson  v.  To- 
land,  48  Cal.  99;  Atkins  v.  Gamble,  42  Cal. 
92,  98;  see  Von  Schmidt  v.  Bourn,  50  Cal. 
616.  And  in  Payne  v.  Elliot,  54  Cal.  339, 
35  Am.  Rep.  80,  the  action  for  converting 
shares  of  stock  was  upheld.  An  action  was 
brought  against  the  sheriff  to  recover  dama- 
ges for  the  unlawful  taking  from  the  posses- 
sion of  the  plaintiffs,  and  carrying  away  of 
certain  personal  property,  and  for  the  de- 
tention of  the  same.  The  court  said  that 
trover  lay  where  trespass  de  bonis  lay:  and 
an  unlawful  taking,  if  followed  by  the  car- 
rying away,  was  of  itself  a  conversion:  Chit- 
ty  on  Pleading,  154;  and  held  that  a  state- 
ment that  defendant  took  and  carried  away 
is  equivalent  to  the  averment  "converted  to 
his  own  use,"  etc.:  Hutchings  v.  Castle,  48 
Cal.  155.  If  a  special  administrator,  with- 
out authority^  sells  stocks  pledged  to  the  de- 
ceased, this  IS  not  a  conversion  by  the  es- 
tate: Von  Schmidt  v.  Bourn,  50  Cal.  616. 

The  defendant  in  pleading  is  not  bound  to 
anticipate  the  plaintiff's  case  and  assume  un- 
der whom  he  will  claim  title:  Gnim  v.  Bar- 
ney, .58  Cal.  254;  Humphreys  v.  Harkey.  58 
Cal.  283. 

Measure  of  damages  in  trover:  See  the 
various  questions  connected  with  this  sub- 
ject discussed  in  the  note  to  Baker  v.  Wheel- 
er, 24  Am.  Dec.  70-88.  In  an  action  for  the 
conversion  of  fixtures,  evidence  is  inadmis- 
sible as  to  the  value  of  the  fixtures  when 
removed  from  their  position,  and  considered 
without  reference  to  their  uses:  Greenebaum 
V.  Taylor,  102  Cal.  624. 

Measure  of  damages  in  trover:  See  11 
Am.  Dec.  526-528,  note.  Where  property 
taken  by  mistake:  See  36  Am.  Rep.  770, 
note.  When  owner  of  special  interest  is 
plaintiff:  See  52  Am.  Rep.  678-680,  note. 

Where  value  of  property  has  been  in- 
creased by  act  of  wrongdoer:  See  33  Am. 
Rep.  282-286,  note;  54  Am.  Rep.  421-423, 
note. 

Subd.  1.  Highest  market  value,  etc.— 
If  plaintiff  does  not  exercise  his  option,  dam- 
ages may  be  awarded  under  either  rule: 
Barrante  v.  Garratt,  50  Cal.  115. 

The  market  value  is  to  be  ascertained  at 
the  place  of  conversion:  Hamer  v.  Hatha- 
way, 33  Cal.  115;  Douglass  v.  Kraft,  9  Cal. 
5C2;  see,  also,  Dent  v.  Holbrook,  54  Cal.  145, 
where,  in  an  action  before  the  amendment 
of  1878,  but  judgment  rendered  thereafter, 
the  highest  market  value  was  allowed. 

Where,  in  an  action  to  recover  possession 
of  personal  property,  the  person  making  an 
affidavit  did  not  truly  state  the  value,  and 
the  officer  or  his  sureties  are  sued  for  tak- 
ing the  same,  they  may  set  up  the  true  val- 
ue of  the  same  in  their  answer:  Code  Civ. 
Proc,  sec.  473.  Wliere  the  property  is  de- 
livered and  accepted  pending  the  suit,  that 
is,  before  verdict,  the  damages  should  be 
merely  nominal;  but  where  the  goods  are 
only  delivered  after  v»erdict,  it  must  be  pre- 
sumed that  the  delivery  was  in  pursuance 
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of  the  verdict,  which    had    already  deter- 
mined the  rights  of  the  parties.    A  referee 
found  as  part  of  damages  the  difference  in 
value  of  certain  iron  at  the  time  of  deten- 
tion and  delivery,  and  judgment  was  entered 
on  the  report.    The  supreme  court  held  that 
there  was  no  principle  of  law  which  recog- 
nized such  a  measure  of  damages.    The  most 
liberal  rule  would  allow  the  highest  value  of 
the  goods    at  any  time    between  the  con- 
version   and    the    judgment,    and    interest 
thereupon.     But  that  where  the  plaintiff  ac- 
cepts the  goods,    he  makes    his  election  to 
take  the  goods  in  lieu  of  their  value,  and  the 
only  damage  he  can  recover  is  the  interest 
upon  their  highest  value,  except    in  cases 
where  some  special  damage    is  specifically 
averred  in  the  complaint:  Conroy  v.  Flint.  5 
Cal.  329.    The    court  also    held  that  when 
property  converted  had  a  fixed  value,  the 
measure  of  damages  was  that  value,  with 
the  legal  interest  from  the  time  of  its  con- 
version: Douglass    V.    Kraft,    9    Cal.    562. 
Where  the  value  was  fluctuating,  the  court 
said  the  correct    measure  was  the  highest 
market  value  within  a  reasonable  time  af- 
ter tho    property  was  taken,  with  interest 
from  that  time:  Page  v.  Fowler,  89  Cal.  412; 
2  Am.  Kep.  462. 

BecoveTy  by  defendant,  damages.— 
Where  property  claimed  was  not  delivered 
to  plaintiff,  but  returned  to  defendant*  and 
there  is  no  proof  that  defendant  expended 
time  or  money  in  pursuit  of  It,  the  defend- 
ant recovering  judgment  is  not  entitled  to 
damages  for  conversion  of  the  property: 
Black  V.  Hilliker,  130  Cal.  190. 

That  the  plaintiff  cannot  recover  divi- 
dends upon  stock  converted,  when  no  de- 
mand of  them  is  alleged,  see  Kalston  v.  Bank 
of  California,  2  Cal.  308. 

And  that  interest  on  the  value  at  the  time 
of  the  conversion  is  recoverable,  see  Pujol 
V.  McKinley,  42  Cal.  559:  see,  also,  abundant 
citation  of  authorities  in  note  to  Baker  v. 
Wheeler,  24  Am.  Dec.  71. 

Some  qualification  of  the  rale  may  be 
found  necessary  when  there  has  been  an 
unreasonable  delay  in  bringing  suit,  or  un- 
der special  circumstances.  It  was  held  that 
the  market  value  is  to  be  ascertained  at  the 
place  of  the  conversion,  and  that  interest 
was  to  be  allowed,  as  a  matter  of  legal 
right,  from  the  time  at  which  the  value  is 
estimated:  Hamer  v.  Hathaway,  33  Cal. 
119,  120. 

The  supreme  court  held  it  error  to  allow 
proof  of  injury  to  plaintiffs  business,  as  a 
criterion  of  damage,  in  an  action  against 
the  sheriff  for  seizing  plaintiff's  goods  under 
attachment,  without  any  improper  motive: 
Nightingale  v.  Scannell,  18  Cal.  315;  Dexter 
V.  Paugh,  18  Cal.  372. 

In  an  action  against  a  sheriff  for  wrong- 
fully seizing  and  selling  property  under  an 
execution,  and  where  there  was  no  wanton- 
ness or  oppression  on  the  part  of  such  officer 
in  the  seizure,  the  court  held  the  measure 
of  damages  was  the  value  of  the  property 
at  the  time  it  was  seized,  and  legal  interest 
on  such  amount  from  the  time  of  seizure  up 


to  the  time  of  the  rendition  of  the  verdict: 
Phelps  V.  Owens,  11    Cal.  22;    Pelberg  v. 
Gorham,  23  Cal.  349.    Plaintiff  cannot  re- 
cover the  value  of  the  goods  and  also  the 
profits   which    might  have    been  made  on 
their  sale:   But'er  v.  Collins,   12  Cal.  460. 
An    instruction  as  follows:    "In  estimating 
the  value  of  the  property,  you  will  take  as 
the  basis  of  your  verdict  the  cash  value  of 
the  ailicles  in  the  market  at  the  time  they 
were    taken    out  of  the    possession  of  the 
plaintiff    by    defendant.    What    amount   of 
money  will  it  take  in  the  market  to  replace 
the  articles  seized  by  the  sheriff?   That  sum 
will  be  the  measure  of  damages*'— was  held, 
taken  altogether,  to  give  the  true  standaid 
of  damages:  Cassin  v.  Marshall,  18  Cal.  689. 
In    an    action    for  wrongfully    taking   gold 
from  a  mining  claim,  if  defendants  decline 
to  prove  the  exact  amount  they  have  taken, 
as  the  evidence  of  the  amount  is  necessarily 
exclusively  confined  to  or  under  the  control 
of  the  defendants,  the  plaintiffs  must  rely 
to  a  great  extent  upon  the  judgment  and  es- 
timates  of  men  who  are  not  fully  acquainted 
with  the  facts;  and  if  more  than  the  real 
amount  is  given  as  damages  the  defendants 
cannot  complain:  Antoiue  Co.  v.  Ridge  Co., 
23  Cal.  221.    In  such  a  case  the  right  of 
plaintiffs    to  recover   damages  which    ther 
have  actually  sustained  is  not  affected  by 
the  fact  that  the  trespass  was  not  willful  in 
its  character.    The    true  measure    of  dam- 
ages is  the  value  of  the  gold-bearing  earth 
at  the  time  it  is  separated    from  the  sur- 
rounding soil  And  becomes  a  chattel.    In  es- 
timating the  damages,  the  expense  of  sep- 
arating the  earth  from  the  gold  after  it  is 
moved  to  the  place  of  washing  is  to  be  de- 
ducted from  the  value  of  the  gold.    Unless 
a  demand  is  made  for  the  possession  of  the 
gold  after  it  is  separated    from  the  earth, 
and  an  action  is  then  brought  for  the  con- 
version of  the  chattel,  the  measure  of  dam- 
ages would    be  the  value  of  the  gold    de- 
tained: Maye  v.  Tappan,  23  Cal.  30a    The 
measure  of  damages    depends,  in  some  in- 
stances, on  the  way  in  which  plaintiff  puts 
his    case.    Thus,    where    defendant    broke 
down    and    removed    plaintiff's    fence,    the 
court  held  that  if  plaintiff  had  sued  for  the 
damage  to  the  freehold  he  might  have  re- 
covered the  value  of  the  fence  as  it  stood, 
if  it  was  a  part  of  the  realty.    But  having 
elected  to  sue  in  replevin  for  the  materials 
as  personal  property,  he  could  only  recover 
their   value   as   such:   Penny6ecker  v.   Mc- 
Dougal,  48  Cal.  164. 

Beasonable  diligence.— The  conversion 
took  place  on  the  twenty-sixth  of  March, 
1879,  and  the  action  was  brought  on  the 
third  of  May.  1879;  this  was  thought  to  be 
reasonable  diligence  in  bringing  the  action, 
within  the  meaning  of  the  code:  Fromm  v. 
Sierra  Nevada  etc.  Min.  Co..  61  Cal.  629. 

Where  there  has  been  great  delay  in  pros- 
ecution of  action  for  conversion  of  shares  of 
stock,  and  without  reasonable  diligence,  the 
measure  of  damages  is  the  value  at  time  of 
conversion,  with  interest:  Ralston  t.  Bank 
of  California,  112  Cal.  306. 
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Subd.  2.  Fair  compensation  for  time 
and  expenditures:  ^'Bennett  v.  Lockwood, 
20  Wend.  223;  32  Am.  I>ec.  532;  see  Miller 
V.  GarUng,  12  How.  Pp.  208.  This  text  is 
sustained  in  Page  v.  Fowler,  89  Cal.  412, 
2  Am.  Rep.  462,  wherein  Rhodes,  C.  J.,  says: 
*We  are  content  to  follow  the  general  rule 
announced  in  Douglass  y.  Kraft,  9  Cal.  562, 
which  latter  case  is  also  approved  in  Hamer 
Y.  Hathaway,  83  Ckl.  117,  where  it  is  said 
that  this  Is  no  longer  an  open  question  in 
this  state.'  Interest  is  allowed  in  addition 
to  the  highest  market  Talue  of  personal 
property  of  fluctuating  value,  estimated 
within  a  reasonable  time  after  the  taking, 
as  the  measure  of  damages:  Page  v.  Fowler, 
28  Cal.  605;  S.  C,  37  Cal.  100;  S.  C,  39  Cal. 
415;  2  Am.  Rep.  462.  In  the  latter  case. 
Justice  Temple  very  elaborately  goes  over 
the  entire  subject,  holding  that  in  cases  af- 
fecting property  of  a  fluctuating  value, 
where  exemplary  damages  are  not  allowed, 
the  correct  measure  of  damages  is  the  high- 


est market  value  within  a  reasonable  time 
after  the  property  was  taken,  with  interest 
computed  from  the  time  such  value  was  es- 
timated. See,  also,  Cassin  v.  Marshall,  18 
Cal.  689;  see  note  to  sec.  3352^  and  Scott  v. 
Rogers,  31  N.  Y.  676^':  Commissioners'  note. 

Under  this  allowance  of  damages  it  is  nec- 
essary to  a  recovery  that  the  amounts  paid 
were  just  and  reasonable  for  the  service  per- 
formed: Fairbanks  v.  WUliams,  58  Cal.  241, 
where  the  finding  as  to  amounts  expended 
was  held  unsupported  by  the  evidence. 

ITondelivery  of  chattel  sold  and  paid 
for  a  conversion:  Sec.  3309. 

Attorneys'  fees  were  alleged  as  an  ele- 
ment of  damage,  but  regarded  as  surplus- 
age, in  McDonald  v.  McConkey,  57  Cal.  325. 

One  who  converts  personal  property  sub- 
ject to  a  .mortgage  is  liable  to  the  mort- 
gagee for  the  full  amount  due  under  the 
mortgage,  including  interest  and  attorneys*' 
fees  provided  for  therein:  De  Costa  v.  Com- 
fort, 80  Cal.  507. 


3337.  Same. 

Sec.  3337.  The  presumption  declared  by  the  last  section  cannot  be  repelled 
in  favor  of  one  whose  possession  was  wrongful  from  the  beginning,  by  his  subse- 
quent application  of  the  property  to  the  benefit  of  the  owner,  without  his  con« 
sent. 


3338.  Damages  of  lienor. 

Sec.  3338.  One  having  a  mere  lien  on  personal  property  cannot  recover 
greater  damages  for  its  conversion,  from  one  having  a  right  thereto  superior  to 
his,  after  his  lien  is  discharged,  than  the  amount  secured  by  the  lien,  and  the 
compensation  allowed  by  section  thirty-three  hundred  and  thirty-six  for  loss  of 
time  and  expenses. 


Damage  for  conversion  of  personalty, 
generally:  Sec.  3336. 

Damages  recoverable  by  lien  or  con- 
version of  his  personalty.— It  was  said 
that  in  an  action  by  the  pledgee  against  a 
stranger  for  the  conversion  of  goods  the 
plaintiff  is  entitled  to  recover  the  full  value 
of  the  goods  because  he  is  answerable  over 
to  the  pledgor  for  the  surplus.  But  if  the 
goods  be  converted  by  the  owner  or  by  any- 
one acting  in  privity  with  him,  the  pledgee 
can  recover  only  the  value  of  his  special 
interest  in  the  pledge:  Tread w^ell  v.  Davis, 
34  Cal.  006;  94  Am.  Dec.  770;  Story  on  Bail- 
ments, sec.  %2.  If  the.  goods  are  seized  on 
execution  against  the  pledgor,  without  ser- 
vice of  any  garnishment  upon  the  pledgee, 
the  constable  serving  the  writ  is  a  tres- 
passer, and  not  in  any  privity  with  the 
pledgor,  and  the  pledgor  may  recover  the 
fuU  value:  Dubois  v.  Spinks,  114  Cal.  289, 
294.  Many  cases  may  be  cited  to  support 
this  rule,  that  as  against  the  general  owner 
or  those  claiming  under  him  the  holder  of  a 
special  interest  in  personal  property  is  lim- 
ited in  case  of  its  conversion  to  the  extent 
of  his  interest  therein:  IngersoU  v.  Van 
Bokkelin,  7  Cow.  670  (a  lienor);  Davidson 
V.  Gunsolly,  1  Mich.  388  (a  lienor);  Russell 


V.  Butterfield,  21  Wend.  300  (a  mortgagee); 
Burk  V.  Webb,  32  Mich.  173  (a  receiver); 
White  V.  Webb,  1©  Oonn.  302  (a  mortgagee); 
Lyle  V.  Barker,  6  Binn.  457  (a  pawnee); 
Schley  v.  Lyon,  6  Ga.  630  (a  trustee). 

As  against  strangers,  the  special  owner  is 
not  limited  to  the  amount  of  his  interest  in 
the  chattel,  but  may  recover  its  full  value 
on  conversion:  Mechanics*  etc.  Bank  v. 
Farmers'  etc.  Bank,  60  N.  Y.  40  (a  lienor); 
CuUen  V.  O'Hara,  4  Mich.  132  (an  ad- 
ministrator); Burk  V.  Webb,  32  Mich.  173 
(a  receiver);  Freeman  v.  Underwood,  66  Me. 
229  (a  lessee);  Hill  v.  Larro,  53  Vt.  629  (a 
lienor);  Pomeroy  v.  Smith,  17  Pick.  85  (a 
pledgee);  Ullmau  v.  Barnard,  7  Gray,  5o4 
(a  pledgee);  Finn  v.  Western  R.  R.  Corp., 
112  Mass.  524;  17  Am.  Rep.  128  (a  con- 
signor of  goods  in  transitu). 

The  amount  secured  the  measure.— Not- 
withstanding the  interest  of  the  lienor  may 
.  exceed  the  value  of  the  chattel,  yet  he  will 
not  be  entitled  to  recover  a  greater  amount 
than  the  total  value  of  the  chattel:  Frost  v. 
Willard,  9  Barb.  441;  Hays  v.  Riddle,  1 
Sand.  248;  Seaman  v.  Luce,  23  Barb.  240; 
Clark  V.  Bell.  61  Ga.  147;  Warner  v.  Vallidy, 
13  R.  I.  483;  Hurst  v.  Coley,  16  Fed.  Rep. 
645.    To    this  measure  must  be  added,    in 
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this  state,  the  recoveir  for  loss  of  time  and 
expense:  See  the  section,  supra. 

Conversion  of  mortgaged  chattel.— The 
came  rule  of  law  prevails  in  actions  bj  the 
mortgagee  for  a  conversion  of  the  mort- 
gaged chattel  as  above  stated:  Manning  v. 
Monaghan,  28  N.  Y.  585;  Parish  v.  Wheeler, 
22  N.  Y.  494;  Ohadwick  v.  Lamb,  20  Barb. 
518;  Russell  v.  Butterfield,  21  Wend.  300; 


Bailey  v.  Godfrey,  54  HI.  507;  5  Am.  Rep. 
157;  Becker  v.  Dunham,  27  Minn.  32;  Ward 
V.  Henry,  15  Wis.  239;  White  v.  Webb.  15 
Conn.  302;  Luse  v.  Jones,  39  N.  J.  L.  707. 

Conversion  of  pledg^  securities,  dama- 
ges for:  See  32  Am.  St.  Rep.  725,  726,  note. 

Levy  on  mortgaged  chattel:  See  as  to 
duty  of  officer,  sec.  29G9,  ante. 


S339.  Seduction. 

Sec.  3339.     The  damages  for  seduction  rest  in  the  sound  discretion  of  the 
jury. 


Seduction,  action  by  unmarried  fe- 
male: Code  Civ.  Proc.«  sec.  374. 

Verdict  for  twenty-five  thousand  dollars 
held  not  excessive  in  Marshall  v.  Taylor,  98 
Gal.  65;  35  Am.  St.  Bep.  144. 


Seduction,  actions  by  parent  or  gfuard- 
ian:  Code  Civ.  Proc.,  sec.  375. 

Seduction,  civil  action  for:  See  notes,  76 
Am.  St  Rep.  659-670;  44  Am.  Dec.  162-179. 


8340.  Injuries  to  animals. 

Sec.  3340.    For  wrongful  injuries  to  animals  being  subjects  of  property,  com- 
mitted willfully  or  by  gross  negligence,  in  disregard  of  humanity,  exemplary 
damages  may  be  given. 
Exemplary    damages,    generally:    See  sec.  32M,  and  note. 

3341.  Killing  sheep  by  dogs. 

Sec.  3341.  The  owner,  possessor,  or  harborer  of  any  dog  or  other  animal 
that  shall  kill,  worry,  or  wound  any  sheep,  Angora  or  Cashmere  goats,  shall  be 
liable  to  the  owner  of  the  same  for  the  damages  and  costs  of  suit,  to  be  recov- 
ered before  any  court  of  competent  jurisdiction: 

1.  In  the  prosecution  of  actions  under  the  provisions  of  this  chapter,  it  shall 
not  be  necessary  for  the  plaintiflp  to  show  that  the  owner,  possessor,  or  harborer 
of  such  dog  or  other  animal  had  knowledge  of  the  fact  that  such  dog  or  other 
animal  would  kill  or  wound  such  sheep  or  goats; 

2.  Any  person,  on  finding  any  dog  or  dogs,  not  on  the  premises  of  its  owner 
or  possessor,  worrying,  wounding,  or  killing  any  sheep.  Angora  or  Cashmere 
goats,  may  at  the  time  of  so  finding  said  dog  or  dogs  kill  the  same,  and  the 
owner  or  owners  thereof  shall  sustain  no  action  for  damages  against  any  person 
BO  killing  such  dog  or  dogs.  [New  section,  approved  March  13,  1883;  Statutes 
and  Amendments   1883,  283.] 

Subd.  2.    This  does  not  justify  killing  a  mediately  followed  np  and  killed  without  al- 

dog  by  a  person  who  merely  believes   that  lowing  an  escape  out  of  sight:  Johnson  r. 

the  dog  is  worrying,  etc.,  sheep,  unless  he  is  McCbnnell,  80  Cal.  645. 
actually  doing  the  wrongful  act  and  is  im- 


AETICLE  III. 

PENAL    DAMAGES. 

Sec.  3344.    Failure  to  quit,  after  notice. 

Sec.  3345.    Tenant  willfully  holding  over. 

Sec.  3346.    Injuries  to  trees,  etc. 

Sec.  3340a.  Person  negligently  setting  fire  to  his  own  woods. 

Sec.  3347.    Injuries  inflicted  in  a  duel. 

Sec.  3348.    Same. 
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3344.  Failure  to  quit,  after  notice. 

Sec.  3344.  If  any  tenant  give  notice  of  his  intention  to  quit  the  premises, 
«nd  does  not  deliver  up  the  possession  at  the  time  specified  in  the  notice,  he 
must  pay  to  the  landlord  treble  rent  during  the  time  he  continues  in  possession 
after  such  notice. 

3345.  Tenant  willf oily  holding  over. 

Sec.  3345.  If  any  tenant,  or  any  person  in  collusion  with  the  tenant,  holds 
over  any  lands  or  tenements  after  demand  made  and  one  month's  notice,  in 
writing  given,  requiring  the  possession  thereof,  such  person  holding  over  must 
pay  to  the  landlord  treble  rent  during  the  time  he  continues  in  possession  after 
such  notice. 


Damages  for  unlawful  detainer:  See 
Code  Civ.  Proc,  sec.  1174  et  seq.;  and  Code 
Civ.  Proc,  sec.  735. 

It  is  made  the  duty  of  the  court  to  treble 
the  damages  found:  Watson  v.  Whitney,  23 
Cal.  378;  Tewk»bury  v.  O'Connell,  25  Cal. 
265;  but  it  seems  a  q^uestion  whether  the 
trebling:  ought  not  to  be  claimed  as  part  of 
the  relief.  When  damages  are  claimed  which 
-do  not  necessarily  result  from  the  forcible 
entry  or  detainer,  title  to  the  property  al- 
leged to  have  been  injured  may  be  a  proper 
subject  of  inquiry.  If  the  plaintiff  do?8  not 
own  buildings,  he  does  not  sustain  damages 
to  the  extent  of  their  value  by  their  destruc- 
tion: Warburton  v.  Doble,  38  Cal.  620.  If 
the  plaintiff  was  only  ousted  from  a  part, 
he  is  not  entitled  to  recover  damages  for  the 
detention  of  the  whole-:  Thompson  v.  Smith, 
28  Cal.  531.  Where,  in  an  action  for  hold- 
ing over  by  a  tenant,  plaintiffs  claimed  that 
they  could  not  rent  one  part  of  land  without 
having  possession  of  the  part  demised  to  de- 
fendants, and  that  they  could  have  rented 
the  whole  together  for  one  hundred  and  fifty 
dollars  or  two  hundred  dollars  per  month, 


while  the  demised  premises  only  brought 
much  less,  the  court  held  that  »uch  damage 
was  not  a  proper  subject  of  inquiry,  because 
it  related  to  property  respecting  which  there 
was  no  subsisting  relation  of  landlord  and 
tenant  between  the  parties.  The  plaintiffs 
were  entitled  to  judgment  for  restitution  of 
the  premises,  and  a  judgment  for  three  times 
the  amount  of  the  damages  which  they  sus- 
tained by  the  unlawful  detainer.  The  meas- 
ure of  damage  in  such  case  was  the  actual 
value  of  the  use  and  occupation  of  the  prem- 
ises while  unlawfully  detained:  Kower  v. 
Gluck,  33  Cal.  402.  The  damages  to  be  re- 
covered must  be  the  natural  and  proximate 
consequence  of  the  act  complained  of;  ac- 
cordingly, an  allegation  that  the  complain- 
ant, by  reason  of  the  forcible  entry  and  de- 
tainer, had  suffered  greatly  in  his  credit,  and 
great  bodily  and  mental  pain  and  anguish, 
will  not  support  a  judgment  for  damages: 
Anderson  v.  Taylor,  56  Cal.  131;  38  Am. 
Rep.  52. 

Holding  over  by  tenant:  See  28  Am. 
St.  Rep.  680,  640,  note;  70  Am.  St.  Rep. 
533-536,  note. 


3346.  Injuries  to  trees,  etc. 

Sec.  3346.  For  wrongful  injuries  to  timber,  trees,  or  underwood  upon  the 
land  of  another,  or  removal  thereof,  the  measure  of  damages  is  three  times  such 
-a  sum  as  would  compensate  for  the  actual  detriment^  except  where  the  trespass 
was  casual  and  involuntary,  or  committed  under  the  belief  that  the  land  belonged 
to  the  trespasser,  or  where  the  wood  was  taken  by  the  authority  of  highway 
oflScers  for  the  purposes  of  a  highway;  in  which  cases  the  damages  are  a  sum 
equal  to  the  actual  detriment. 

Trespass  for  cutting  trees:  Sees.  1716, 
1717. 

Cutting  down  trees.— The  measure  of 
■damages  for  catting  trees,  etc.,  is  not  the 
actual  value  of  the  trees  for  firewood,  but 
the  damage  done  to  the  land  by  reason  of 
destroying  them.  This  damage  should  be 
estimated  by  all  the  circumstances  and  the 
purposes  for  which  the  trees  are  used  or 
designed,  and  not  according  to  the  specula- 
tive or  fancied  ideas  that  the  Jury  or  plain- 
tiff may  draw  of  their  worth:  Chipman  v. 
Hibberd,  6  Cal.  162. 

Where   there  was  no  averment   that  the 
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trespass  was  committed  knowingly,  willfully, 
or  maliciously,  and  th«  answer  denied  that 
plaintiff  owned  any  of  the  land  described  in 
the  complaint,  except  a  certain  specified  por- 
tion thereof,  and  that  any  of  the  timber 
was  cut  on  this  portion,  and  the  court  found 
that  the  defendants  cut  and  carried  away 
from  the  plaintiffs  land,  described  in  the 
complaint,  timber  of  the  value  of  twelve 
hundred  dollars,  but  that  they  entered  under 
a  mistake  as  to  the  identity  of  the  land,  be- 
lieving it  to  be  a  portion  of  another  tract 
which  they  claimed  by  purchase,  and  the 
court  trebled    the    damages,  the    supreme 
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fioding  that  defeDdant  committed  the  tres- 
pass uninteDtionally  and  through  mistake, 
could  not  be  said  to  be  ontside  of  the  issoes 
raised  by  the  pleadings;  but  that  the  comr 
plaint  failed  to  state  a  case  entitling  the 
plaintiff  to  treble  damages,  there  being  no 
averment  that  the  trespass  was  willful;  and 
that  this  chapter  by  its  heading  required 
that  the  trespass  must  be  willful  to  entitle 
the  plaintiff  to  the  penal  damages:  Barnes 
▼.  Jones,  51  Cal.  303. 

The  measare  of  damage  for  the  de- 
stmction  of  fruit-bearing  trees  is  the  yalne 
of  such  trees  on  the  premises  in  their  grow- 
ing state,  and  not  as  taken  up  and  remored 
from  the  place:  Montgomery  y.  Locke,  72 
CaL  7C,  77. 


court  said  that  the  statute  was  not  intended 
to  apply  to  cases  in  which  the  trespass  was 
committed  through  an  innocent  mistake  as 
to  the  boundary  or  location  of  a  tract  of  land 
claimed  by  the  defendant:  Barnes  t.  Jones, 
51  Cal.  308;  Batchelder  v.  Kelly,  10  N.  H. 
436;  34  Am.  Dec.  174;  Russell  v.  Irby,  13 
Ala.  131;  Perkins  t.  Hackelman,  20  Miss.  41; 
59  Am.  Dec.  243;  Whitecraft  v.  Vanderver, 
12  111.  236.  The  court  further  said  that 
while  the  title  of  an  act  will  not  control  th-e 
language  in  the  body,  but  may  be  referred 
to  as  intending  to  explain  the  intention 
when  the  language  is  doubtful,  if  the 
headnote  of  this  chapter  was  to  be  con- 
sulted, it  was  apparent  that  it  was  in- 
tended to  apply  to  willful  trespasses 
only.    The  supreme  court  also  held  that  the 

3346a.  Ferson  negligently  setting  fire  to  his  own  woods. 

Sec.  3346a.    Every  perBon  negligently  setting  fire  to  his  own  woods,  or  n^- 

ligently  suffering  any  fire  to  extend  beyond  his  own  land,  is  liable  in  treble 

damages  to  the  party  injured.     [Commissioners'  Amendment,  approved  March 

16,  1901;  took  effect  July  1,  1901.] 

Oommlssioners'  note.— "This  amendment     now  asserted  in  section  thirty-three  hundred 
is  to  incorporate  in  this  code  the  principle     and  forty-four  of  the  Political  Code." 

3347.  Injuries  inflicted  in  a  duel. 

Sec.  3347.    If  any  person  slays  or  permanently  disables  another  person  in  a 

duel  in  this  state,  the  slayer  must  provide^for  the  maintenance  of  the  widow  or 

wife  of  the  person  slain  or  permanently  disabled,  and  for  the  minor  children, 

in  such  manner  and  at  such  cost,  either  by  aggregate  compensation  in  damages 

to  each,  or  by  a  monthly,  quarterly,  or  annual  allowance,  to  be  determined  by 

the  court. 

This  section  is  based  on  Stats.  186CS  p.  152.  who  fights  a  duel   or  sends  a  challenge  to 

Article  XX,  section  2,  of  our  state  constita-  fight  a  duel,   from    holding    any  office  of 

tion    prohibits  anyone  who  fights,  or  acts  profit  or  trust:  See,  also,  Pen«  Code,  sees, 

as  second,  or  knowingly  aids  or  assists  one  226,  232. 

3348.  Same. 

Sec.  3348.  If  any  person  slays  or  permanently  disables  another  person  in  a 
duel  in  this  state,  the  slayer  is  liable  for  and  must  pay  all  debts  of  the  person 
slain  or  permanently  disabled. 

AKTICLE  IV. 


GENERAL    PROVISIONS. 

Sec.  3353.  Value,  how  estimated  in  favor  of  seller. 

Sec.  3354.  Value,  how  estimated  in  favor  of  buyer. 

Sec.  3355.  Property  of  peculiar  value. 

Sec.  3856.  Value  of  thing  in  action. 

Sec.  3357.  Damages  allowed  in  this  chapter  exclusive  of  others. 

Sec.  3358.  Limitation  of  damages. 

Sec.  3359.  Damages  to  be  reasonable. 

Sec.  3360.  Nominal  damages. 

3363.  Value^  how  estimated  in  favor  of  seller. 

Sec.  3353.    In  estimating  damages,  the  value  of  property  to  a  seller  thereof 
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is  deemed  to  be  the  price  which  he  could  have  obtained  therefor  in  the  market 
nearest  to  tbe  place  at  which  it  should  have  been  accepted  by  the  buyer,  and  at 
such  time  after  the  breach  of  the  contract  as  would  have  sufficed,  with  reason- 
able diligence,  for  the  seller  to  effect  a  resale. 

3854.  Value,  how  estimated  in  favor  of  buyer. 

Sec.  3351.  In  estimating  damages,  except  as  provided  by  sections  thirty- 
three  hundred  and  fifty-five  and  thirty-three  hundred  and  fifty-six,  the  value  of 
property  to  a  buyer  or  owner  thereof,  deprived  of  its  possession,  is  deemed  to 
be  the  price  at  which  he  might  have  bought  an  equivalent  thing  in  the  market 
nearest  to  the  place  where  the  property  ought  to  have  been  put  into  his  posses- 
rion,  and  at  such  time  alter  the  breach  of  duty  upon  which  his  right  to  damages 
is  founded  as  would  suffice,  with  reasonable  diligence,  for  him  to  make  such  a 
purchase. 


See  Bailroad  v.  Cabinet  Co.,  104  Tenn. 
068;  78  Am.  St.  Rep.  933;  note,  11  Am.  St. 
Rep.  360-366. 

Market  value.— The  price  at  which  lots 
agreed  'to  be  conveyed  were  actually  sold 


may  be  shown  as  tending  to  prove  their 
value;  but  is  not  controlling.  "Market  value** 
is  the  price  at  which  equivalent  property 
might  be  bought:  Marriner  y.  Dennison,  91 
Cal.  665. 


3365.  Property  of  peculiar  value. 

Sec.  3355.  Where  certain  property  has  a  peculiar  Talue  to  a  person  recoyer- 
ing  damages  for  a  deprivation  thereof^  or  injury  thereto^  that  may  be  deemed  to 
be  its  value  against  one  who  had  notice  thereof  before  incurring  a  liability  to 
damages  in  respect  thereof^  pr  against  a  willful  wrongdoer. 

3356.  Value  of  thing  in  action. 

Sec.  3356.  For  the  purpose  of  estimating  damages^  the  value  of  an  instru- 
ment in  writing  is  presumed  to  be  equal  to  that  of  the  property  to  which  it 
entitles  its  owner.  [Amendment,  approved  March  30,  1874;  Amendments  1873- 
74,  266;  took  effect  July  1,  1874.] 


Value  of  things  in  aetlon.~Wherea  check 
had  been  lost,  and  paid  by  a  banker,  upon  a 
forged  indorsement,  it  was  held  that  upon  a 
suit  for  the  same,  after  a  refusal  by  the 
banker  to  deliver  the  check  to  the  owner, 
in  the  absence  of  rebutting  evidence,  the 
measure  of  damages  was  the  full  value  of 
the  amount  for  which  it  was  drawn:  Survey 
T.  Wells,  Fargo  &  Co.,  5  Cal.  125. 

Where  a  mortgage  debt  has  been  lost  by 


negligence  of  the  notary  in  taking  and  cer- 
tifylng  an  acknowledgment  of  the  mortgage, 
the  measure  of  damages  is  the  amount  of 
the  debt  and  interest  to  be  secured  by  the 
mortgage:  Fogarty  v.  Finley,  10  Cal.  289; 
70  Am.  Dec.  714.  The  defendant  is  at  lib- 
erty to  reduce  the  d|images  by  proof  of 
payment,  or  any  fact  tending  to  invalidate 
the  security:  Zeigler  v.  Wells,  Fargo  &  Co., 
23  Cal.  179;  88  Am.  Dec.  87. 


3357.  Damages  allowed  in  this  chapter,  exclusive  of  others. 

Sec.  3367.    The  damages  prescribed  by  this  chapter  are  exclusive  of  exem- 
plary damages  and  interest,  except  where  those  are  expressly  mentioned.   - 
Exemplary  damages:  See  sec.  3294.  Interest:  See  sees.  S287-3290,  ante. 

8368.  Limitation  of  damages. 

Sec.  3358.  Notwithstanding  the  provisions  of  this  chapter,  no  person  can 
recover  a  greater  amount  in  damages  for  the  breach  of  an  obligation  than  he 
could  have  gained  by  the  full  performance  thereof  on  both  sides,  except  in  the 
cases  specified  in  the  articles  on  exemplary  damages  and  penal  damages,  and  in 
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sections  thirty-three  hundred  and  nineteen,  thirty-three  hundred  and  thirty- 
nine,  and  thirty-three  hundred  and  forty. 
Exemplary  damages:  Sec.  3294.  Penal  damages:  Sees.  3344-334& 

3359.  Damages  to  be  reasonable. 

■    Sec.  3359.     Damages  must,  in  all  cases,  be  reasonable,  and  where  an  obliga- 
tion of  any  kind  appears  to  create  a  right  to  unconscionable  and  grossly  op- 
pressive damages,  contrary  to  substantial  justice,  no  mbre  than  reasonable  dam- 
ages can  be  recovered. 
Liquidated  damages  and  penalty:  See    sees.  1Q70,  1671,  ante. 

3360.  Nominal  damages. 

Sec.  3360.     When  a  breach  of  duty  has  caused  no  appreciable  detriment  to 
the  party  affected,  he  may  yet  recover  nominal  damages. 


Nominal  damages.— In  actions  for  a 
breach  of  a  contract,  nominal  damages  are 
presumed  to  foUow,  as  a  conclusion  of  law, 
from  proof  of  the  breach:  Browner  v.  Davis, 
15  Cal.  11;  alBo  from  a  trespass:  Attwood 
V.  Fricott,  17  Cal.  43.  See  Stewart  v.  Sefton, 
108  Cal.  197,  where  it  was  held  that  a  judg- 
ment for  nominal  damages  is  justified  only 
on  the  ground  that  it  can  consenrvd  some 
right  of  the  plaintiff. 

In  Bustamente  y.  Stewart,  55  Cal.  115,  an 
action  upon  an  injunction  bond  after  disso- 
lution, the  plaintiff  failing  to  prove  any 
express  damage,  yet  claimed  that  it  was  a 
case  for  nominal  damage;  but  the  court 
thought  that,  under  the  circumstances,  they 
were  justified  in  invoking  the  rule,  ''de  mini- 


mis non  curat  lex."  The  rule  was  also  in- 
voked In  Ken  yon  v.  Western  Union  Tel. 
Co.,  100  Cal.  454,  the  court  affirming  a  judg- 
ment of  the  lower  court  which  sustained  a 
general  demurrer  to  an  action  an  which 
nominal  damages  might  have  been  recovered 
had  the  case  reached  a  trial.  But  see  Tay- 
lor v.  Hearst,  107  Cal.  202.  And  see  Tread- 
way  V.  James.  57  Cal.  137,  where  a  nonsuit 
was  improperly  granted,  the  plaintiff  being 
entitled  to  nominal  damages. 

Plaintiff  in  an  action  against  a  telegraph 
company  was  given  only  nominal  damages 
in  Acheson  t.  Western  Union  Tel.  Co.,  96 
Cal.  641;  Hart  v.  Western  Union  Tel.  Co.,  GS 
Cal.  579;  56  Am.  Rep.  im 
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CHAPTER  L 


GENERAL   PRINCIPLES. 


Sec.  3366.  Specific  relief,  etc.,  when  allowed. 

Sec.  3367.  Specific  relief,  how  given. 

Sec.  3366.  Preventive  relief,  how  given. 

Sec.  3360.  Not  to  enforce  penalty,  etc. 

3366.  Specific  reliel,  etc.,  when  allowed. 

Sec.  3366.  Specific  or  preventive  relief  may  be  given  as  provided  by  the 
laws  of  this  state.  [Commissioners'  Amendment,  approved  March  16,  1901; 
took  effect  July  1,  1901.] 


The  provisions  of  the  Civil  Code  npon 
the  subject  of  specific  and  preventive  relief 
are  designed  to  cover  the  whole  subject,  and 
are  not  mere  rules  of  pi*ocedure,  hut  define 
and  rejirulate  rights:  Spreckels  v.  Hawaiian 
etc.  Co.,  117  Cal.  377. 
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Possessioii  of  real  property:  Sec.  3375  et 
seq. 

PosseBsiott  of  personal  property:  Sec. 
3d79  et  seq. 

Specific  performanoe  «f  obligations: 
Sec.  3384  et  seq. 
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Bevlslon  of  contracts:  Sec.  3300  et  seq.         CanceUatlon  of  instniments:   Sec.  3412 
Bescission  of  contracts:  Sec.  3406  et  seq.      et  seq. 

Injunctions:  See  sec.  3420  et  seq. 

3367.  Specific  relief,  how  given. 

Sec.  3367.     Specifip  relief  is  given: 

1.  By  taking  possession  of  a  tiling,  and  delivering  it  to  a  claimant; 

2.  By  compelling  a  party  himself  to  do  that  which  ought  to  be  done;  or, 

3.  By  declaring  and  determining  the  rights,  of  parties,  otherwise  than  by  an 
award  of  damages. 


See  Bee.  3375  et  seq.,  for  classification  of 
the  instances  in  which  specific  relief  is  given. 

Spedflc  relief.— The  following  is  the  note 
•of  the  code  commissioners: 

Subd.  1.  Delivering  possession  of  the 
thing  itself.— This  inclndes  the  ordinary 
remedies  in  the  common-law  actions  of  eject- 
ment and  replevin,  or,  as  they  may  be  called 
under  the  code,  actions  for  land,  and  ac- 
tions for  chattels. 

Subd.  2.  Compelling  performance  of 
what  ought  to  be  done.— This  inclndes  the 
specific  performance  of  contracts,  the  deliv- 
ery of  things  wrongfully  detained,  the  sur- 
render of  instruments  to  be  canceled,  etc. 

Subd.  8.  IXetermining  rights  other  than 
l>y  awarding  damages.— This  includes  all 
cases  in  which  a  right  is  determined  with- 
•out  ulterior  measures.  Thus  a  contract  may 
be  declared  void,  although  the  instrument 
containing  it  is  lost;  a  judgment  may  be 
annulled  for  fraud;  the  occupant  of  land 
may  be  declared  to  have  a  good  title  as 
against  a  claimant  who  does  not  himself  sue, 
etc.:  See  note  to  sees.  3380,  and  note,  and 
'3384,  post,  on  specific  performance;  and 
title  X,  chapters  I  to  VI,  inclusive,  of  part 
II  of  the  Code  of  Civil  Procedure;  also  Code 
•of  Qvil  Procedure,  part  III,  "Of  Special 
Proceedings  of  a  Civil  Nature."  As  particu- 
larly in  point,  section  667  (sec.  200)  Code 
of  CSvil  Procedure  of  California,  embody- 
ing what  has  been  known  as  the  specific 
•contract  act,  as  also  other  similar  provisions, 
is  referred  to. 

Construction  of  act.— Constitutional:  Gal- 
land  V.  Lewis,  26  Cal.  46.  Applicable  to 
-contract  made  before  as  well  as  after  its 
passage:  Otis  v.  Hazeltine,  27  Cal.  80. 
Simply  provides  a  remedy  for  enforcing 
legal  contracts:  Lane  v.  Gluckauf,  28  Cal. 
288;  87  Am.  Dec.  121. 

What  is  not  gold-coin  contract:  Lamp- 
ing V.  Hyatt,  27  Cal.  90.  Special  deposit 
on  which  by  subsequent  contract  interest  is 
agreed  to  be  paid  and  received  loses  its  char- 

3368.  Freyentive  relief,  how  given. 

Sec.  3368.    Prevenme  relief  is  gi\en  by  prohibiting  a  party  from  doing 
that  which  ought  not  to  be  done. 


acter  of  special  deposit:  Howard  y.  Koben, 
38  Cal.  390.  One  partner  may  bind  firm  in 
specific  contract:  Meyer  v.  Kohn,  29  Cal. 
278.  Accounts  with  memorandum  payable  in 
gold  coin,  signed  by  defendant,  are  evidence 
of  specific  contract:  Cary  v.  Philadelphia 
etc.  Petroleum  Co.,  33  Cal.  604.  So,  also, 
is  a  promise  on  accounting:  Wendt  v.  Boss, 
33  Cal.  660;  Pratt  v.  Steams,  31  Cal.  78; 
Bendry  v.  Valdez,  S2  Cal.  260;  Gay  v. Ham- 
ilton, 33  Cal.  686:  compare  Beese  v.  Steans, 
29  Cal.  273,  and  Bourke  v.  McLaughlii\,  38 
Cal.  196.  Judgment,  specific:  Carpentier  v. 
Atherton,  25  Cal.  564;  consult  Curiae  v. 
Abadie,  25  Cal.  502.  Section  667  (sec.  200) 
of  the  Code  of  Civil  Procedure  to  be  strictly 
construed:  Hathaway  v.  Brady,  26  Cal.  581; 
Beed  v.  Eldredge,  27  Cal.  346:  Harding  v. 
Cowing,  28  Cal.  212.  holds  that  clerk  may 
enter  judgment  by  default  for  specific  relief. 
This  relief  granted  on  the  principle  "that 
he  who  seeks  equity  must  do  equity":  Cow- 
ing V.  Bogers,  34  Cal.  048;  Spencer  v.  Prin- 
dle,  28  Cal.  276;  Carpentier  v.  Small,  35 
Cal.  346;  People  v.  St.  America,  34  Cal. 
676;  Burnett  v.  Steams,  33  Cal.  468;  com- 
pare Fox  V.  Minor,  32  Cal.  Ill;  91  Am. 
Dec.  566;  Mendocino  v.  Morris,  32  Cal.  145. 
Compare  More  v.  De  Valle,  28  Cal.  170;  Piuk- 
erton  v.  Woodward,  33  Cal.  557;  91  Am. 
Dec.   657. 

That  which  is  known  as  the  specific  con- 
tract act  in  this  state  (embodied  in  section 
667  (sec.  200)  of  the  Code  of  Qvil  Procedure 
of  California),  has  given  rise  to  so  many  ac- 
tions and  decisions  of  our  supreme  court  on 
the  subject  of  specific  relief,  wherein  the 
whole  question  is  discussed,  that  it  is  unnec- 
essary to  refer  to  other  authorities:  See  sees. 
1083-1097,  writ  of  mandate,  Cal.  Code  Civ. 
Proc;  see,  also,  titles  "Lien,"  "Contesting 
Elections,"  "Discharge  of  Persons  Imprisoned 
on  Civil  Process,*'  "Forcible  Entry  and  De- 
tainer," "Proceedings  Supplementary  to  Exe- 
cution," etc.,  Cal.  Code  Civ.  Proc. 


Injunction:  See  Code  Civ.  Proc,  sees.  525- 
533.  • 

Prohibition:  See  Code  Civ.  Proc,  sees. 
1102-1106. 

Preventive  reUef,  generally:  See  sec. 
'3420  et  seq.,  post.  While  section  3420  says 
that  "preventive  relief  is  granted  by  injunc- 
•tion,  provisional  or  final,"  the  code  commis- 
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sioners  say,  citing  that  section,  that  ''the 
Code  of  Civil  Procedure  provides  other  reme- 
dies," and  refers  to  writs  of  prohibition, 
certiorari,  and  proceedings  for  contempt. 

Certiorari:  See  Code  Civ.  Proc,  sec  1072. 

Contempt:  See  Code  Civ.  Proc,  sees.  1209- 
1222. 


§§  3369,  3375  Civil  Code.  [Div.  IV,  Part  I> 

3369.  Not  to  enforce  penalty,  etc. 

Sec.  3369.  Neither  specific  nor  preventive  relief  can  be  granted  to  enforce  a 
pemil  law,  except  in  a  case  of  nuisance,  nor  to  enforce  a  penalty  or  forfeiture  in 

any  case. 

CHAPTER  II.    . 

SPECIFIC  RELIEF. 

Article  I.    Possession  of  Beal  Property 3375 

II.    Possession  of  Personal  Property 3379 

III.  Specific  Performance  of  Obligations 3384 

IV.  Eevision  of  Contracts 3399 

V.  Bescission  of  Contracts 3406 

YI.    Cancellation  of  Instruments 3412 

ARTICLE  L 

POSSESSION    OF    REAL   PROPERTY. 

« 

S37S.  Judgment  for  possession  or  title. 

Sec.  3375.  A  person  entitled  to  specific  real  property,  by  reason  either  of  a 
perfected  title,  or  of  a  claim  to  title  which  ought  to  be  perfected,  may  recover 
the  same  in  the  manner  prescribed  by  the  Code  of  Civil  Procedure,  either  by  a 
judgment  for  its  possession,  to  be  executed  by  the  sheriff,  or  by  a  judgment 
requiring  the  other  party  to  perfect  the  title,  and  to  deliver  possession  of  the 
property. 

Actions  concerning    real    estate:    See  ty  ▼.  Sparks,  22  Cal.  148;  and  see  sec.  747» 

Ck>de  Ciy.  Proc*  sec.  738  et  seq.  post.    A   person   removed   from   poasefision 

Writs  of  assistance.— A  defeadant  cannot  of  real  estate  under   a  writ  of   restitntton, 

after  judgment,  by  transferring  possession  who  applies  in  a  summary  manner  to  be  re- 

to  another,  prevent    the  execution    of   the  instated,  must  make  out  a  clear  case,  free 
writ.    Where  a  writ  of  nestitutiou  has  been  -  from  ambiguity:  Oalifomla  etc.  Min.  Co.  v. 

awarded  In  such  a  case,  and  the  sheriff  re-  Redington,  60  Cal.  160.    A  writ  of  reatitu- 

f uses  to  execute  the   same,  on  the   ground  tion  in  ejectment,  issued  after  the  death  of 

that  the  property    is  in  the    possession  of  the  Judgment   plaintiff,  in  his   name,  is  er- 

certain  persons  not  parties  to  the  suit,  the  roueous,  as  it  should  be  in  the  name  of  his 

court  will  award  a  peremptory    mandamus  executor  or  administrator;  but  if  in  point 

against  the  sheriff  to  compel  him  to  execute  of  fact  it  is  issued  at  the  instance  of  the 

the  writ:  Fremont  v.  Crippen,  10  Cal.  211;  latter,  defendants  will    not  be  restored  to 

State  V.  Gilbert,  2  Bay,  355.  possession:  Franklin  v.  Merida,  50  Cal.  289. 

When  a  recovery  is  had  against  the  occu-  A  writ  of  assistance  is  the  appropriate 

pant,  the  judgment  binds  all  persons  under  remedy  to  place  the  purchaser  of  mortgaged 

whom   he  occupies,  together  with  all  per-  premises,  under  a  decree  of  foreclosure,  in 

sons  in  privity  of  estate  or  possession  with  possession  after  he  has  obtained  th«  sheriff's 

himself.    When  a  recovery  is  had  against  deed.    This  is  so  as  against  the  defendants  in 

a  tenant,  the  landlord  is  bound  by  it.    So  a  the  suit,  who  are  bound  by  the  decree,  and 

recovery  against  a  tenant  in  common  who  who  refuse  to  surrender  possession  upon  the 

holds  for  himself  and  under  the  other  ten-  order  of  the  court  to  that  effect.  The  power 

ants  in  common  is  binding  upon  all  his  co-  of  the  court  rests  upon  the  principle  that 

tenants,  as  well  as  himself.    There  is  there-  where   the  court   possesses  jurisdiction  to 

fore  no  necessity  for  making  any  other  than  make  a  decree  it  possesses  the  power  to  en- 

the  occupant  a  defendant,  to  bind  all  per-  force  its  execution:  Montgomery  V.  Tytt,  U 

sons  in  privity  by  a  recovery:  Sampson  v.  Cal.  191. 

Ohieyer,  22  Oal.  204-207;  Hanson  v.  Arm-  Prima  facie  the  plaintiff,  after  the  pur- 
strong,  22  111.  442.  Persons  who  take  pos-  chase  of  the  mortgaged  premises  and  sher- 
session  after  the  filing  of  a  lis  pendens,  or  iff*s  deed,  is  entitled  to  his  writ  of  assistance 
with  notice  of  the  pendency  of  the  action,  as  against  the  mortgagor,  and  those  enters 
can  be  dispossessed  by  the  execution:  Fogat-  ing  under  him,  after  the  decree,  if  they  re- 
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fuse  to  surrender  possession.  Where,  after 
the  writ  was  ordered,  the  mortgagor  and  his 
wife  moved  to  set  it  aside  on  the  ground 
that  they  had,  before  the  mortgage,  resided 
on  the  premiaes  as  a  homestead,  etc.,  the 
<:ourt  below  refused  to  set  aside  the  order, 
and  the  supreme  court  said  it  was  no  answer 
to  the  legal  effect  of  the  facts  to  say  that 
these  parties  had  moved  on  and  occupied 
the  premises  as  a  homestead;  they  must 
show  their  right.  The  plaintiff  was  entitled 
to  this  writ,  whether  these  facts  were  true 
or  not,  as  the  premises  were  mortgaged  for 
the  purchase  money;  and  that  there  was  no 
danger  in  the  process,  for  if  improperly  is- 
sued or  executed  the  court  could,  on  sum- 
mary motion,  set  aside  the  writ  or  the  ser- 
vice, and  restore  the  possession:  Skinner  v. 
Beatty,  16  Cal.  157.  To  entitle  a  purchaser 
At  a  foreclosure  sale  to  a  writ  of  assistance, 
it  is  not  essential  that  the  decree  of  fore- 
•closure  direct  delivery  of  possession  to  the 
purchaser:  Horn  v.  Volcano  Water  Co.,  18 
Cal.  141.  But  a  writ  of  assistance  can  only 
issue  against  the  defendants  in  the  suit,  and 
the  parties  holding  under  them,  who  are 
bound  by  the  decree:  Burton  v.  Lies,  21 
Cal.  02. 

All  that  is  requisite  to  obtain  the  writ 
as  against  the  parties  and  those  claiming 
under  them  after  the  commencement  of  the 
action  is  to  furnish  to  the  court  proper  evi- 
dence of  the  presentation  of  the  deed  to 
them,  and  a  demand  of  the  possession,  and 
their  refusal  to  surrender  it:  Montgomery  v. 
Middlemiss,  21  Cal.  106^  107;  81  Am.  Dec 
146.  A  person  who,  pending  an  action  for 
the  foreclosure  of  a  mortgage,  and  with 
notice  of  the  pendency,  purchases  from  one 
of  the  defendants  therein  a  portion  of  the 
mortgaged  premises,  occupies  the  same  po- 
sition as  his  grantor  in  reference  to  the  is- 
suance of  a  writ  of  assistance  in  favor  of 
the  purchaser  under  decree:  Montgomery  v. 
Byers,  21  Cal.  107.  It  was  held  that  a  writ 
of  assistance  would  not  be  issued  against 
a  purchaser  of  the  mortgaged  premises  who 
bought  during  the  pendency  of  a  suit  to 
foreclose,  and  who  was  not  a  party  to  that 
suit  and  without  actual  or  constructive  no- 
tice of  its  pendency:  Harlan  v.  Rickerby,  24 
Cal.  G61;  see  Code  Civ.  Proc,  sec.  726,  and 
notes. 

If  the  court,  in  an  action  to  foreclose  a 
mortgage,  does  not  acquire  jurisdiction  of 
the  person  owning  the  land  at  the  time  of 
the  foreclosure,  a  writ  of  assistance  against 
the  owner  or  his  grantees  will  be  refused: 
8teinbach  v.  Leese,  27  Cal.  2d5.  A  party 
snd  her  tenants  coming  into  possession  of 
lands,  after  action  brought  to  recover  pos- 
session under  a  prior  unrecorded  deed  from 
two  of  the  defendants,  to  an  infant  whose 
guardian  was  in  possession,  of  which  deed 
plaintiff  had  no  notice  when  the  action  was 
commenced,  were  held  properly  dispossessed 
under  a  writ  of  restitution  issued  on  a 
judgment  for  plaintiff:  Mayne  v.  Jones,  34 
Cal.  483.  But  where,  before  suit,  defendant 
has  sold  the  property,  it  cannot  be  taken 
from  the  purchaser  under  an  execution  is- 
sued on  the  judgment:  Peterie  v.  Bugby,  24 
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Cal.  419.  Prima  fade,  all  who  come  into 
possession  after  action  brought  must  go 
out,  for  the  presumption  is  that  they  came 
in  under  the  defendant;  but  this  is  rebutted 
if  some  person  other  than  the  defendant  is 
in  possession,  under  a  title  adverse  to  his, 
for  the  right  to  the  possession  flowing  from 
such  a  title  has  not  been  determined  by  the 
judgment.  No  one  who  is  not  party  to  the 
action,  or  privy  to  him,  can  be  dispossessed: 
Long  V.  Neville,  29  Cal.  136;  Jones  v.  Chiles 
2  Dana,  252;  Leroy  v.  Rogers,  30  Cal.  229; 
80  Am.  Dec.  88;  Rogers  v.  Parish,  36  Cal. 
127;  Mayo  v.  Sprout,  45  Cal.  101. 

If  neither  the  tenant  nor  his  landlord  is 
a  party,  and  the  landlord  was  in  possession 
when  the  suit  was  commenced,  but  subse- 
quently leased  to  the  tenant,  the  tenant  can- 
not rightfully  be  removed:  Watson  v.  Dow- 
ling,  26  CaL  125;  Calderwood  v.  Pyser,  31 
Cal.  333. 

If  defendant,  pending  an  action  against 
him  to  recover  possession  of  land,  colludes 
with  another  person  to  obtain  judgment 
against  him  for  possession,  and  to  be  placed 
in  possession,  such  other  person  must  go  out 
under  a  writ  against  the  defendant:  Wether^ 
bee  V.  Dunn,  36  Cal.  147;  95  Am.  Dec.  166. 

When  a  sherifiF  goes  to  execute  a  writ  of 
possession,  issued  on  a  judgment  in  an  ac- 
tion to  recover  land,  if  he  finds  parties  in 
possession  other  than  those  named  in  the 
complaint,  who  claim  that  they  are  right- 
fully in  possession,  not  in  privity  with  the 
defendant,  and  the  circumstances  are  such 
that  a  reasonable  doubt  exists  whether  the 
sheriff  has  a  right  to  turn  ^em.out,  the 
sheriff  may  demand  indemnity;  and,  unless 
it  is  given,  may  refuse  to  execute  the  writ; 
and  this  even  if  the  premises  are  specifically 
described  in  the  writ:  Long  v.  Neville,  36 
Cal.  455;  95  Am.  Dec.  199. 

If  the  plaintiff  obtains  judgment  upon  an 
action  of  forcible  entry  and  detainer,  but 
does  not  obtain  possession  of  the  property, 
and  a  writ  of  restitution  is  not  issued,  and 
the  judgment  is  afterward  reversed,  and  the 
action  dismissed,  and  during  the  pendency 
of  the  action  third  parties  obtain  possession 
of  the  property  by  collusion  with  a  servant 
of  the  defendant,  the  defendant  is  not  en- 
titled to  a  writ  to  be  restored  to  possession 
as  against  those  third  parties:  Bowers  v. 
Cherokee  Bob,  46  Cal.  279.  As  to  the  de- 
scription of  the  land  in  the  writ,  see  section 
455. 

If  the  decree  in  a  foreclosure  suit  directs 
the  sale  of  all  the  mortgaged  premises,  and 
forecloses  and  bars  the  equity  of  redemp- 
tion of  all  the  defendants,  and  directs  that 
the  purchaser  at  the  sherifiTs  sale  be  let  into 
possession,  the  person  who  receives  the 
sheriff's  deed  after  a  sale  is  entitled  to  a 
writ  of  assistance  as  against  all  the  de- 
fendants who  were  served  with  process,  or 
who  appeared  in  the  action.  The  above  rule 
prevails  as  against  a  defendant  who  is  not 
mentioned  in  the  sheriff*s  deed:  Frisbie  v. 
Fogarty,  34  Cal.  11. 

AfVhere  a  sheriff  received  a  writ  of  assist- 
ance, and  went  with  plaintiff  to  the  prem- 
ises for  the  purpose  of  putting  him  in  pos- 
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session «  but  in  opposition  to  plaintiffs  wishes 
declined  to  take  any  action  in  the  matter,- 
and  on  a  suDaequent  day  executed  the  writ, 
the  parties  in  possession,  being  the  parties 
against  whom  the  writ  ran,  having  in  the 
meantime  destroyed  a  uumlier  of  valuable 
fixtures,  and  by  their  willful  and  malicious 
acts  otherwise  injured  the  premises,  it  was 
held  that  the  sheriff  was  liabl"^  for  all  the 
damai^e,  however  remote:  Chapman  v. 
Thornburgh,  17  Cal.  87;  76  Am.  Dec.  571. 

It  is  the  duty  of  the  sheriff,  in  the  execu- 
tion of  a  writ  of  assistance,  to  place  the 
purchaser  on  foreclosure  of  mortgage  of  ^an 
estate  in  common  in  the  possession  of  every 
part  and  parcel  of  the  land,  jointly  with  the 
other  tenants  in  common. 

In  the  execution  of  the  writ,  the  sheriff 
cannot  remove  any  of  the  tenants  in  com- 
mon who  hold  under  a  title  derived  from  a 
source  Independent  of  him  through  whom 
the  purchaser  claims. 

If  the  return  of  the  first  writ  does  not 
clearly  declare  that  it  has  been  fully  exe- 
cuted, and  it  is  made  to  appear  by  affidavits 
that  it  has  not  been,  it  is  competent  for  the 
court  to  issue  another  writ:  Tevis  v.  Hicks, 
88  Gal.  234.  A  person  in  possession  adverse 
to  the  plaintiff  cannot  be  ejected  under  a 
judgment  collusively  obtained  by  plaintiff 
against  a  person  who  goes  into  temporary 
possession  for  the  purpose:  South  Beach  etc. 
Assn.  V.  Christy,  41  Cal.  502. 

On  a  motion  for'a  writ  of  assistance,  ques- 
tions of  equitable  cognizance  between  the 
parties  in  possession  of  the  land,  who  were 
not  parties  to  the  foreclosure  suit,  and  the 
plaintiff,  as  to  their  respective  rights  to  the 
lands,  cannot  be  litigated:  Henderson  v.  Mc- 
Tucker,  46  CaL  647. 

A  person  who  forecloses  a  mortgage  given 
by  one  partner  on,  and  obtains  a  sheriff's 
deed  for,  an  undivided  interest  in  partner- 
ship property,  without  making  the  other 
partner  a  party,  is  not  entitled  to  a  writ 
of  assistance  as  against  a  receiver  appointed 


at  the  instance  of  such  other  partner  in  an 
action  for  dissolution,  etc.:  Antenreith  ▼. 
Hessenauer,  43  Cal.  35^  It  seems  that  the 
grantee  of  the  holder  of  the  sheriff's  deed 
is  not  a  person  in  whose  favor  a  writ  of 
assistance  should  be  awarded.  Notice  of 
the  application  for  a  writ  of  assistance 
should  be  first  given  to  the  defendant,  and 
also  to  the  terretenant  if  there  be  one,  whose 
interest  would  be  disturbed  by  the  execu- 
tion of  the  writ  applied  for:  San  Jose  t. 
Fulton,  46  Cal.  318. 

Writ  of  restitation:  See  Code  Civ.  Proc, 
sec.  957. 

That  section  applies  only  to  those  cases 
where  the  judgment  operates  upon  specific 
property  in  such  a  manner  that  its  title  is 
not  changed:  Farmer  v.  Rogers,  10  Cal.  335, 
In  giving  power  to  the  supreme  court,  it 
does  not  exclude  the  courts  of  first  instance 
from  awarding  restitution;  and  the  restitu- 
tion may  be  awarded  on  motion.  Where  the 
purchaser  of  property  is  the  plaintiff,  it  must 
be  restored  to  defendant  if  the  judgment 
under  which  it  was  sold  is  reversed.  This 
is  otherwise  as  to  a  stranger,  but  onlr  if 
he  is  an  innocent  purchaser  without  notice: 
Beynolds  v.  Harris,  14  Cal.  677;  Raun  t. 
Reynolds,  18  Cal.  275;  Polack  v.  Schafer,  46 
Cal.  275;  Pico  v.  Cuyas.  48  Cal.  689.  A 
sheriff  has  no  authority,  by  virtue  of  a  writ 
of  restitution,  to  remove  frosn  the  premises 
described  in  the  writ  persons  who  were  not 
parties  to  the  judgment  in  which  the  writ 
was  issued,  and  did  not  enter  under  defend- 
ant in  the  judgment  pending  the  suit.  One 
who  is  the  owner  of  land  and  in  possestnon 
of  the  same  is  not  entitled  to  an  injunctioD 
to  restrain  a  sheriff  from  executing  a  writ 
of  restitution,  issued  on  a  judgment  ren- 
dered against  third  parties,  to  which  judg- 
ment the  plaintiff  is  a  stranger:  Tevis  r. 
Ellis,  26  Cal.  515. 

Speciflic  enforcement  of  contract  to  con- 
vey realty:  See  sec.  3384. 


AETICLE  11. 


Sec.  3379. 
Sec.  3380. 


POSSESSION  OF  PERSONAL  PROPERTY. 

« 

Judgment  for  delivery. 

Owner  may  recover  specific  property. 


8379.  Judgment  for  delivery. 

Sec.  3379.     A  person  entitled  to  the  immediate  possession  of  specific  personal 

property  may  recover  the  same  in  the  manner  provided  by  the  Code  of  Civil 

Procedure. 

Claim  and  delivery:  See  Code  Civ.  Proc,      sonalty  may  be  compensated  in  damages: 
sec.  509  et  seq.,  and  notes.  See  sec.  3387. 

Breach  of  agreement  to  transfer  per- 

8380.  Owner  may  recover  specific  property. 

Sec.   3380.     Any  person  having  the  possession  or  control  of  a  particalar 
article  of  personal  property,  of  which  he  is  not  the  owner  may  be  compelled 
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specifically  to  deliver  it  to  the  person  entitled  to  its  immediate  possession. 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  266;  took  effect 
July  1,  1874.] 

Breach  of  agreement  to  transfer  per- 
sonalty: See  sec.  3387. 

**Tliis  section  is  intended  to  provide  for 
the  relief  granted  by  courts  of  equity  in  the 
cases  specified.  The  ordinary  remedy  in  an 
action  for  chatteli^  may  be  evaded,  by  any- 
one who  has  sufEcient  means  to  pay  their 
value  by  the  exercise  of  a  little  ingenuity. 
Accordingly,  courts  of  equity  have  long  inter- 
vened to  compel  a  wrongdoer  himself  to  de- 
liver up  the  things  detained  by  him.  Spe- 
cific delivery:  It  will  be  observed  that  this 
remedy  is  not  confined  to  cases  of  wrongful 
possession.  It  may  often  happen  that  one 
who  holds  a  thing  in  trust  may  secretly  de- 
sign to  make  a  wrongful  disposition  of  it, 
and  that  the  owner  may  have  an  intimation 
or  suspicion  of  this  design,  but  no  legal  evi- 
dence of  it.  A  demand  before  suit  might 
lead  to  a  sudden  disposition  of  the  thing, 
and  result  in  its  total  loss.  The  owner 
ought,  therefore,  to  be  allowed  to  sue  with- 
out a  prior  demand,  subject  to  the  discre- 
tion of  the  court  as  to  costs,  if  it  appears 
that  he  has  made  unnecessary  litigation:  See 
Bruce  v.  Tilson,  26  N.  Y.  194.  But  the  sec- 
tion is  so  restricted  as  not  to  include  the 
case  of  a  thing  agreed  to  be  sold.  Thing 
held  by  express  trust,  and  inade<iuate  pe- 
cuniary consideration:  The  inadequacy  of 
compensation  in  damages  is  the  true  test 
of  a  plaintiff's  right  to  this  special  relief: 
North  V.  Great  Northern  Ry.  Co.,  2  Giff. 
69.  Thus,  freight-cars  for  use  upon  a  rail- 
way were  decreed  to  be  delivered  up,  on  the 
ground  that  similar  cars  could  not  be  bought 
ready  made,  and  that  compensation  in  dam- 
ages would  not  cover  the  loss  which  would 
be  caused  by  delay :  North  v.  Great  Northern 
Ry.  Co.,  2  Giff.  69.  It  is  not,  therefore, 
deemed  advisable  to  attempt  any  enumera- 
tion in  the  text  of  the  code  of  the  articles 
which  may  be  recovered  by  this  process. 
There  would  be  little  danger  of  injustice 
being  done  if  this  remedy  should  be  more 
widely  applied. 

"A  summary  of  the  principal  cases  in 
which  a  specific  delivery  has  been  enforced 
may,  however,  be  useful.  Also  articles  of 
peculiar  value  to  be  returned.  Courts  of 
equity  have  compelled  the  delivery  of  old 
and  rare  paintings:  liowther  v.  Lowther,  13 
Veft.  95;  of  family  paintings:  Hunt  v.  Moul- 
trie, 1  Bosw.  531.  afcmed  in  court  of  ap- 
peals; of  an  ancient  altar-piece  in  silver, 
with  a  Greek  inscription:  Somerset  v.  Cook- 
80u»  3  P.  Wms.  389;  of  a  gold  snuff-box: 
Fells  Y.  Reed,  3  Ves.  70;  of  heirlooms:  Mac- 


clesfield V.  Davis,  3  Ves.  &  B.  18;  Pusey  v. 
Pusey,  1  Vern.  273;  of  family  plate:  Geof- 
fry  V.  Davis,  Gary,  34;  of  jewels:  Saville 
V.  Tankred.  1  Ves.  Sr.  101;  Belt.  Supp.  70; 
Young  V.  Eurrel,  Gary,  54;  of  farm  stock: 
Nutbrown  v.  Thornton,  10  Ves.  159;  of  Ma- 
sonic regalia:  Llo3'd  v.  Loaring.  6  Ves.  773; 
of  mortgage  deeds:  Jackson  v.  Butler,  2  Atk. 
306;  Knye  v.  Moore,  1  Sim.  &  St.  01;  of 
books  of  account:  Evans  v.  Van  Hall,  Clarke, . 
26;  Lingan  v.  Simpson,  1  Sim.  &  St.  600;  and  * 
in  slave  states,  of  particular  slaves:  Hall  v. 
Clark,  12  Smedes  &  M.  189;  Butler  v.  Hicks, 
11  Smedes  &  M.  79;  Murphy  v.  Clark,  1 
Smedes  &  M.  221;  Dudley  v.  Mallory,  4  Ga. 
52;  Sims  v.  Shelton,  2  Strob.  Eq.  221;  Ellis 
V.  Commander.  1  Strob^  Eq.  188;  Sarter  v. 
Gbrdon,  2  Hill  Eq.  121;  Lofton  v.  Espy,  4 
Yerg.  84;  10  Yerg.  31;  Williams  v.  Howard, 
3  Murph.  74;  Young  v.  Burton,  1  McMuU. 
Eq.  256.  In  Dowling  v.  Betjemann,  2  Johns. 
&  H.  544,  the  court  asserted  its  right  to 
order  the  specific  delivery  of  a  new  painting, 
upon  the  application  of  the  artist  himself, 
but  the  plaintiff  in  that  case  having  put  a 
valuation  on  the  painting,  this  was  held  to 
show  that  compensation  in  damages  would 
be  sufficient  relief: -See  sec.  3355,  ante": 
Commissioners'  note. 

Contracts  for  the  sale  of  personalty.— 
As  a  general  rule,  courts  of  equity  do  not 
enforce  the  specific  performance  of  contracts 
for  the  sale  of  personal  property.  When 
such  contracts  are  so  enforced,  it  is  on  the 
ground  of  the  peculiar  character  of  the  prop- 
erty itself,  or  because  its  connection  with 
the  plaintiff's  business  is  such  that  no  ad- 
equate damages  can  be  given  at  law:  Mc- 
Laughlin V.  Piatti,  27  Cal.  451.  Therefore 
it  is  necessary  for  the  plaintiff  to  set  forth 
in  his  complaint  the  peculiar  features  of  his 
case  which  take  it  out  of  the  general  rule 
regarding  the  specific  enforcement  of  con- 
tracts concerning  personalty:  Senter  v. 
Davis,  38  Cal.  450.  A  contract  for  the  sale 
of  cattle  possessing  no  especial  value  ex- 
cept as  merchandise  will  not  be  specifically 
enforced:  McLaughlin  v.  Piatti,  27  Cal.  451. 
Nor  will  a  contract  of  sale  of  a  newspaper 
route:  Setter  v.  Davis,  38  Cal.  450. 

Mining  stock.— For  application  to  con- 
tracts concerning  mining  stocks  of  the  prin- 
ciple above  stated  in  regard  to  the  specific 
enforcement  of  contracts  for  the  sale  of 
personalty,  see  Chater  v.  San  Francisco  etc. 
Refining  Co.,  19  Cal.  219;  Treasurer  v.  Com- 
mercial Coal  Min.  Co..  23  Cal.  390;  Harden- 
bergh  v.  Bacon,  33  Cal.  350. 


AETICLE  III. 


SPECIFIC    PERFORMANCE    OF    OBLIGATIONS. 


Sec.  33S4.    In  what  cases  compelled. 

Sec.  3385.    Remedy  mutual.    [Repealed.] 

Sec.  8386.    No  remedy  unless  mutual. 
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Sec.  3387. 
Sec.  3388. 
Sec.  3389. 
Sec.  3390. 
Sec.  3391. 
Sec.  3392. 
Sec.  3393. 
Sec.  3394. 
Sec.  3395. 
Sec.  3696. 


Distinction    between    real    and  personal  property. 

Contract  signed  by  one  party  only  may  be  enforced  by  other. 

Liquidation  of  damages  not  a  bar  to  specific  performance. 

What  cannot  be  specifically  enforced. 

What  parties  cannot  be  compelled  to  perform. 

What  parties    cannot    have  specific  performance  in  their  favor. 

Specific  performance  not  required   when  oppressiye.    [Repealed.] 

Agreement  to  sell  property  by  one  who  has  no  title. 

Kelief  against  parties  claiming  under  person  bound  to  perform. 

Transfer  of  title  by  judgment. 


3384.  In  what  cases  compelled. 

Sec.  3384.  Except  as  otherwise  provided  in  this  article,  the  specific  perform- 
ance of  an  obligation  may  be  compelled.  [Amendment,  approved  March  30, 
1874;  Amendments  1873-74,  266;  took  effect  July  1,  1874.] 


(• 


'Obligation/  -wliy  used.— The  word 
'obligation'  is  used,  because  some  obligations 
created  by  operation  of  law  may  be  en- 
forced in  this  manner.  It  includes  an 
award,  which  may  be  specifically  enforced: 
Bouck  V.  Wilber,  4  Johns.  Ch.  405.  The  ob- 
ligation must  be  a  subsisting  one:  Arnoux 
V.  Homane,  25  How.  Pr.  427":  Commission- 
ers' explanation. 

That  a  pledgee  of  corporation  stock 
may  be  compelled  to  specifically  perform  an 
obligation  to  reconvey  the  stock  pledged,  or 
other  stock  in  lieu  thereof,  see  Krouse  v. 
Woodward,  110  Cal.  638. 

Speciflc  performance  of  contracts,  gen- 
erally.—The  requisites  for  the  exercise  by 
courts  of  equity  of  this  well-established 
branch  of  their  jurisdiction  are,  in  sub- 
stance: 1.  The  performance  in  specie  must 
be  necessary;  2.  It  must  be  practicable;  3. 
There  mupt  be  a  valuable  consideration;  4. 
The  terms  of  the  contract  must  be  certain; 
and  5.  It  must  be  reciprocal:  Adams' 
Equity,  sec.  77  et  seq.;  Pomeroy's  Equity 
Jurisprudence,  sec.  1406.  In  addition  to 
these  requisites,  which  are  to  a  certain  ex- 
tent embodied  in  sections  3390,  3391,  infra, 
there  are  some  cases  mentioned  in  those  sec- 
tions where  specific  enforcement  of  a  con- 
tract cannot  take  place. 

The  specific  performance  of  a  contract  is 
not  a  matter  of  course;  it  rests  in  the  sound 
discretion  of  the  court  upon  a  view  of  all 
the  circumstances,  and  before  the  court  will 
act  it  must  be  satisfied  that  the  contract  is 
reasonable  and  equal  in  its  operation: 
Cooper  V.  Pena,  21  Cal.  403;  Agard  v. 
Valencia.  39  Cal.  458;  Bruck  v.  Tucker,  42 
Cal.  347;  lifathews  v.  Davis,  102  Cal.  202. 
As  stated  above  by  Mr.  Ailams,  the  agree- 
ment must  be  one  which  in  all  its  features 
appeals  to  the  judicial  discretion  of  the 
court  as  being  fit  to  be  executed  in  specie 
as  having  been  obtained  without  any  ad- 
mixture of  unfairness:  Bruck  v.  Tucker,  42 
Cal.  347;  Sturgis  v.  Galindo,  59  Cal.  28; 
43  Am.  Rep.  239.  So,  in  the  exercise  of  its 
discretion,  the  court  may  refuse  to  specifi- 
cally enforce  a  contract  on  account  of  the 
plaintiCf's  fraud,  although  the  contract  is  one 
that  is  good  at  law,  and  one  which  equity 
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would  refuse  to  cancel,  and  though  neither 
defendant  nor  third  persons  would  be  in- 
jured by  its  enforcement:  Kelly  v.  Central 
Pacific  R.  R.  Co.,  74  Cal.  557;  5  Am.  St. 
Rep.  470.  The  contract  must  be  reciprocal, 
mutual:  See  post,  sec.  3386.  Equity  will 
not  enforce  the  specific  execution  in  favor 
of  one  who  could  not  be  compelled  to  per- 
form: Cooper  v.  Pena,  21  Cal.  403. 

Equity  may,  after  a  woman's  marriage,  de- 
cree a  specific  performance  against  her: 
Love  V.  Watkins,  40  Cal.  547;  6  Am,  Rep. 
624.  But  the  unacknowledged  contract  of  a 
married  woman  to  convey  her  separate  prop- 
erty could  not  be  enforced  by  or  against 
her,  as  being  within  the  meaning  of  section 
10^  of  this  code:  Jackson  v.  Torrence,  83 
Cal.  521;  Banbury  v.  Arnold,  91  CaC  606; 
Mathews  v.  Davis,  102  Cal.  202«  A  cove- 
nant in  a  lease  giving  the  lessee  the  priv- 
ilege of  buying  will  be  enforced:  Hall  v. 
Center,  40  Cal.  63.  So  deeds  of  separation 
affecting  property  rights  may  be  enforced: 
Joyce  V.  Joyce,  5  Cal.  64.  See  instances  of 
specific  enforcement  of  contracts  between 
attorney  and  client,  where  the  latter  agreed 
to  convey  part  of  the  land  in  controversy 
in  consideration  of  the  former's  services: 
Howard  v.  Throckmorton,  48  CaL  482;  Bal- 
lard V.  Carr,  48  Cal.  74;  but  see  King  v. 
Gildersleeve,  79  Cal.  504.  A  contract  for  the 
exchange  of  lands  is  one  that  may  be  specifi- 
cally enforced:  Gilbert  v.  Sleeper,  71  CaL 
290,  293;  Swain  v.  Bumette,  89  Cal.  5^ 
A  parol  contract  to  issue  an  insurance  policy 
may  be  specifically  enforced:  Gold  v.  Son 
Ins.  Co.,  73  Cal.  216. 

As  to  the  certainty  of  the  terms  of  the 
contract  and  freedom  from  ambiguity  nec- 
essary to  warrant  this  relief,  see  Morrison  v. 
Rossignold,  5  Cal.  64;  Agard  v.  Valencia,  39 
Cal.  292;  Ferris  v.  Irving.  28  Cal.  645;  Mc- 
Laughlin V.  Piatti,  27  Cal.  461;  Mintnm  ▼• 
Bay  lis,  33  Cal.  129;  and  a  very  excellent 
note  to  Atwood  v.  Cobb,  26  Am.  Dec.  ^7, 
661,  where  the  requisite  certainty  as  to  par- 
ties, subject  matter,  time  and  place  of  per- 
formance, consideration,  and  terms  it  con* 
sidercd.  See,  also,  sec.  3390,  subd.  6.  See, 
further,  as  to  the  requisite  of  certainty  and 
completeness  in  the  terms  of  the  contract: 
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Smith  ▼.  Taylor,  82  Cal.  533;  Magee  v.  Mc- 
Manns,  TO  Cal.  553  (uncertainty  as  to  time 
of  payment,  amount  of  mortgage  security 
therefor,  and  rate  of  interest);  Burnett  y. 
Kullak,  76  Cal.  535  (payment  of  part  of  pur- 
chase price  to  be  secured  by  mortgage,  the 
terms  of  which  are  not  specified;  contract 
too  uncertain);  Nunez  v.  Morgan,  77  Cal. 
427;  Durkee  v.  Cota,  74  Cal.  313;  Towle  v. 
Carmelo  Land  etc.  Co.,  99  Cal.  397  (as  to 
certainty  in  description  of  premises  to  be 
conveyed);  Pacific  Rolling  Mill  Co.  ▼.  Riv- 
erside etc,  Ry.  Co.,  90  Cal.  627  (agreement 
not  concluded  wh^e  it  appears  that  neither 
party  intended  to  be  bound  by  the  negotia- 
tions until  the  execution  of  a  formal  con- 
tract); Earns  y.  Olney,  80  Cal.  90;  13  Am. 
6t.  Rep.  101  (a  memorandum  sufficient  with- 
out a  formal  contract);  Banbury  y.  Arnold, 
91  Cal.  606;  Talmadge  y.  Arrowhead  R.  R. 
Co..  101  Cal.  367;  Easton,  Eldridge  &  Co. 
y.  Millington,  105  Cal.  49;  Berry  v.  Wood- 
bum.  107  Cal.  504,  It  is  especially  requi- 
site that  the  contract  be  made  out  by  clear 
and  satisfactory  proof  where  it  is  oral  and 
enforcement  is  claimed  on  the  ground  of 
part  performance:  Foster  y.  Maginnis,  89 
Cal.  264. 

Contracts  made  by  agents,  under  de- 
fective authority,  will  not  be  specifically  en- 
forced against  tiie  principal,  nor  after  his 
death  against  his  estate,  when  ratification 
was  necessary:  Grant  v.  Ede,  85  Cal.  418; 
20  Am.  St.  Rep.  237;  Estate  of  Dick,  74  Cal. 
284. 

Spedflc  performance  of  contract  within 
statute  of  frauds:  See  14  Am.  Dec.  277-279, 
note.  Specific  performance  of  contract  by 
courts  of  equity,  general  principles  of:  See 
23  Am.  Dec.  423^31,  note. 

PlainttfTs  g^od  faith  and  readiness  to 
perform:  See  sec.  8392,  post.  Moreover, 
the  party  seeking  the  aid  of  equity  to  specif- 
ically enforce  a  contract  must  have  himself 
acted  in  good  faith:  Goodale  v.  West,  5  Cal. 
339;  Conrad  y.  Lindley,  2  Cal.  173;  Green  v. 
Coyillaud,  10  Cal.  317;  70  Am.  Dec.  725; 
Brown  y.  CovUlaud,  6  Cal.  566;  Hicks  y. 
LoveU,  64  Cal.  14;  49  Am.  Rep.  679.  He 
must  show  that  he  has  complied  with  the 
substance  of  the  contract  on  his  part:  Hoen 
V.  Simmons,  1  Cal.  119;  52  Am.  Dec.  291; 
Goodale  v.  West,  5  Cal.  339;  Brown  y.  Covil- 
laud,  6  Cal.  566;  Green  v.  CovUlaud,  10  Cal. 
817;  70  Am.  Dec.  725;  Pearis  v.  Covillaud. 
6  Col.  617;  65  Am.  Dec.  543;  Howard 
y.  Throckmorton,  48  Cal.  482;  Lattin  v. 
Hasard,  91  Cal.  87.  A  reasonable  com- 
pliance is  all  that  is  required:  See  infra 
in  this  note,  "Laches,"  etc.;  Farley  v. 
Vaughan,  11  Cal.  227.  There  the  vendor 
had  received  part  of  the  purchase  price, 
and  without  making  any  demand  for 
the  balance  stood  by  and  saw  the  vendee 
make  great  improvements  on  the  land.  The 
court  refused  to  hear  the  vendor's  objection 
that  the  vendee  had  not  fully  complied  with 
his  part  of  the  contract:  See,  also,  Barso- 
lou  y.  Newton,  63  Cal.  223.  In  Weber  y. 
Marshall,  19  Cal.  447,  it  was  said  that  the 
party  insisting  on  specific  performance  must 
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show  himself  "eager,  prompt,  ready,  and  de- 
sirous to  perform  the  contract  on  his  part"; 
that  he  must  show  that  he  "used  due  dili- 
gence; or,  if  not,  that  his  negligence  arose 
from  some  just  cause,  or  has  been  acqui- 
esced in.  It  is  not  necessary  for  the  party 
resisting  performance  to  show  any  particular 
injury;  it  is  sufilcient  if  he  has  not  acqui- 
esced in  the  negligence  of  the  other."  As 
to  readiness  and  willingness  to  perform,  see, 
also,  Owen  v.  Frink,  24  Cal.  171.  It  was 
there  determined  that  a  decree  enforcing 
performance  will  not  be  reversed  because 
the  court  fails  to  find  that  the  party  plain- 
tiff was  ready  and  desirous  to  perform,  pro- 
vided that  a  readiness  and  willingness  ap- 
pear from  the  facts  that  are  found.  Readi- 
ness and  willingness  must  be  alleged  by  the 
plaintiff:  Frixen  v.  Castro,  58  Cal.  442. 

Where  the  vendor  seeks  to  compel  per- 
formance by  the  vendee,  if  there  is  any  ques- 
tion as  to  the  plaintiffs  title,  he  must  show 
that  he  is  ready  and  can  convey  such  as  the 
parties  contemplated  when  they  entered  in- 
to their  contract:  Fletcher  v.  Mower,  55  Cal. 
119.  And  that  the  seller  cannot  have  a  con- 
tract enforced  when  his  title  is  in  reason- 
able doubt,  see  section  3394.  That  an  unsat- 
isfied mortgage  on  the  vendor's  land  is  good 
cause  for  refusing  to  perform,  see  Reese  v. 
Hoeckel,  58  Cal.  281. 

Defect  in  title  as  a  defense  to  snit  by 
vendee. — It  should  be  noted  that  defects  in 
or  encumbrances  upon  the  title  are  not  gen- 
erally a  defense  to  a  suit  by  the  vendee: 
Grant  v.  Beronio,  97  Cal.  496. 

But  a  conveyance  stipulated  to  be  made 
when  all  the  installments  of  the  purchaR^^ 
money  are  paid  cannot  be  compelled  while 
some  of  the  installments  remain  unpaid, 
without  cause:  Tray  v.  Clarke,  30  Cal.  119. 
In  Sheplar  y.  Green.  96  Cal.  218,  it  was 
held  that  where  any  lack  of  exact  com- 
pliance with  the  contract  on  the  part  of 
the  purchaser  can  be  sufficiently  compen- 
sated by  allowing  costs  to  the  vendor, 
while  a  refusal  to  allow  a  specific  perform- 
ance would  cause  irreparable  loss  to  the  pur- 
chaser, a  specific  performance  may  properly 
be  decreed  in  favor  of  the  purchaser  upon 
payment  of  costs. 

That  the  complaint  must  allege  perform- 
ance on  the  part  of  the  plaintiff  or  an  offer 
to  perform  or  an  excuse  for  nonperform- 
ance, see  Chadbourne  y.  Stockton  etc.  Soc, 
88  Cal.  636. 

Power  of  court  to  compel  parties  to 
convey  land  situated  in  other  state:  See 
67  Am.  Dec.  95-106,  note. 

Tender  of  deed  and  purcfhase  money.— 
It  has  been  held  in  England  that  it  is  the 
duty  of  the  vendee  to  prepare  and  present 
to  the  vendor  for  his  execution  a  deed  for 
the  premises  in  question:  Brown  v.  Covillaud, 
6  Cal.  568.  In  Johnson  y.  Rickett,  5  Cal. 
219,  the  court  merely  decided  that  where 
the  vendor  refused  to  execute  a  deed  the 
vendee  need  not  tender  one.  But  in  Morgan 
y.  Stearns,  40  Cal.  434,  where  the  vendee 
presented  to  the  vendor  a  deed  which  dif- 
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fered  from  that  called  for  in  the  contract, 
the  conrt  saying  that  the  vendor  not  ob- 
jecting? to  the  deed  at  the  time  could  not 
thereafter  plead  the  irregularity,  went  on 
to  decide  that  it  was  not  the  duty  of  the 
grantee  to  tender  the  deed,  that  it  was  for 
the  grantor  to  do  that,  and  that  the  grantee 
need  do  no  more  than  tender  the  purchase 
money:  Sec,  also,  Eshleman  t.  Henrietta 
Vineyard  Co.,  97  Cal.  670.  That  tender  of 
the  purchase  money  by  vendee  in  possession 
is  excused  by  vendor's  repudiation  of  the 
contract,  see  Sheplar  v.  Green,  96  Cal.  218. 
As  to  the  requisites  of  a  tender  of  the  pur- 
chase money,  see  Marshall  v.  Caldwell,  41 
Cal.  611;  Englander  v.  Rogers,  41  Cal.  420. 
And  for  sufficiency  of  allegation  of  tender 
of  purchase  money,  see  Barsolou  v.  Newton, 
63  Cal.  223;  Dowd  v.  Clarke,  64  Cal.  48; 
Stratton  v.  California  Land  etc.  Co.,  86  Cal. 
353.  As  to  sufficiency  of  allegation  of  ven- 
dor's refusal  to  execute  a  deed,  see  Lattin  v. 
Hazard,  85  Cal.  58.  in  a  suit  by  vendee.  As 
to  sufficiency  of  allegations  of  tender  of  deed 
in  suit  by  vendor,  see  Smith  v.  Taylor,  52 
Cal.  533. 

Demand  before  suit.— A  demand  for  the 
execution  of  the  deed  before  bringing  suit  is 
only  material  as  affecting  costs.  Without 
such  demand  the  action  may  be  maintained, 
but  the  plaintiff  will  not  be  entitled  to  costs: 
Jones  V.  Petaluma,  36  Cal.  230. 

That  plaintiff's  delay  in  demanding  per- 
formance by  defendant  until  performance 
becomes  impossible  may  amount  to  a  waiver 
of  plaintiff's  right,  see  Magee  v.  McManus, 
70  Cal.  553. 

Sufficient  signing  of  contract:  See  sec. 
3338.  A  vendee  may  enforce  the  contract 
for  the  sale  of  land  against  the  vendor,  al- 
though he  alone  signed  it:  Vassault  v.  Ed- 
wards, 43  Cal.  458.  And  a  letter  may  be  re- 
sorted to  as  containing  a  sufficient  memo- 
randum of  the  contract:  Moss  v.  Atkinson, 
44  Cal.  3.  If  the  probate  law  allows  only 
contracts  respectiug  realty  that  are  in  writ- 
ing to  be  enforced  against  a  decedent's  es- 
tate, one  seeking  such  enforcement  must  al- 
lege the  contract  to  have  been  made  in  writ- 
ing: Cory  V.  Hyde,  49  Cal.  469. 

Specific  enforcement  of  verbal  con- 
tracts.~The  part  performance  of  a  verbal 
contract  within  the  statute  of  frauds  has  no 
effect  at  law  to  take  the  case  out  of  its  pro- 
visions: See  the  note  to  Norton  v.  Preston, 
32  Am.  Dec.  129.  Equity,  however,  for  the 
reason  that,  and  in  the  case  where,  it  would 
be  a  fraud  upon  the  party  who,  in  reliance 
upon  the  contract,  has  partly  performed  it, 
will  not  permit  the  other  party  to  refuse 
performance  on  his  part:  Tohlcr  v.  Fol- 
Bom,  1  Cal.  207;  Forrester  v.  Flores,  64 
Cal.  24;  Neale  v.  Neales,  9  Wall.  1;  Foster 
V.  Magrinnis,  89  Cal.  204;  Flickinger  v. 
Shaw,  87  Cal.  120;  22  Am.  St.  Rep.  234. 
And  it  has  been  stated  that  nothing  will 
be  considered  a  part  performance  to 
take  a  verbal  contract  for  the  sale  of 
land  out  of  the  statute  of  frauds  which 
does  not    place    the  party    in   a  situation 


which  is  a  fraud  upon  him,  unless  the  eoa* 
tract  be  executed:  Arguello  v.  Edinger,  10 
Cal.  150;  and  see  Pomeroy's  Specific  Per- 
formance of  Contracts,  sec.  101;  Anson  v. 
Townsend,  73  Cal.  415.  It  is,  moreover,  weU 
settled  that  a  party  who  claims  a  right  to  a 
conveyance  of  land  under  a  parol  contract,  on 
the  ground  of  part  performance,  must  make 
out  by  clear  proof  the  agreement  as  alleged, 
and  the  acts  of  performance  alleged  and 
proved  must  be  unequivocal  evidence  of  such 
agreement:  Blum  v.  Robertson,  24  Cal.  129; 
Forrester  v.  Florea,  64  Cal.  34;  Foster  v.  Ma- 
ginnis,  89  Cal.  264.  Compare  Feeney  v. 
Howard,  79  Cal.  525;  12  Am.  St.  Rep.  162. 
They  must  be  done  with  the  consent  and 
knowledge  of  the  vendor  and  in  pursuance 
of  the  contract,  and  with  a  design  of  carry- 
ing it  into  execution:  Foster  t.  Maginnis,  89 
Cal.  264.  The  acts  of  part  performance 
must  be  distinctly  and  clearly  stated  in  the 
complaint:  Fowler  ▼•  Sutherland,  68  CaL 
414. 

Part  pexf ormance  warranting  enforce- 
ment of  verbal  contract8.'In  pursuance 
of  the  equitable  power  now  universally  ex- 
ercised in  this  country  to  decree  a  specific 
performance  of  a  verbal  contract  for  the  sale 
of  land  which  had  been  partly  performed, 
the  court,  in  Arguello  v.  Edinger,  10  Cal.  150, 
declared  that  in  this  state  part  perfdrmance 
would  justify  the  enforcement  of  such  a  con- 
tract; and  this  doctrine  is  now  well  recog- 
nised: See  the  cases  hereinafter. 

What  are  acts  of  part  performance: 
See  generally  a  note  to  Christy  v.  Bamhart^ 
53  Am.  Dec.  538. 

Marriage,  of  itself,  is  not  part  perform- 
ance of  an  oral  promise  to  convey  land  in 
consideration  of  marriage:  Peek  v.  Peek,  77 
Cal.  106;  11  Am.  St.  Rep.  244;  though  if  the 
marriage  was  brought  about  by  fraud,  or 
by  an  evasion  by  false  representations  of 
such  promise,  a  conveyance  will  be  decreed: 
Peek  v.  Peek,  77  Cal.  106;  11  Am.  St.  Rep. 
244. 

Oral  agn^^ement  for  the  use  of  water.— 
As  to  specific  performance  of  such  agreement 
on  the  ground  of  part  performance,  see 
Dorris  v.  Sullivan,  90  Cal.  279. 

Posse88ion.~Po8se8sion  alone,  without 
payment  or  other  acts  of  ownership,  is  suffi- 
cient part  performance  of  a  verbal  sale  of 
land  to  take  a  case  out  of  the  statute  of 
frauds,  and  to  sustain  an  action  for  a  spe- 
cific execution  of  the  contract:  See  McGarger, 
V.  Rood,  47  Cal.  138;  Jefferson  v.  Jefferkon, 
96  111.  551;  Arnold  v.  Stephenson,  79  Ind. 
126;  Lamb  v.  Hinman,  46  Mich.  112;  Jami- 
son V.  Dimock,  95  Pa.  St.  52;  Seaman  v.  A9- 
cherman.  51  Wis.  678;  37  Am.  Rep.  849; 
Pomeroy's  Specific  Performance  of  Con- 
tracts, sec.  115:  Browne  on  Statute  of 
Frauds,  sec.  467. 

But  this  possession,  in  order  to  constitute 
a  part  performance,  has  the  following  requi- 
sites, thus  classed  in  the  note  to  Christy  v. 
Bamhart,  53  Am.  Dec.  541,  where  they  are 
suiJported  by  abundant  authority.  These 
requisites   are:  The    possession    most  he:  1. 
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NotoriotiB;  2.  Exclusiye;  3.  It  mnst  be  of  the 
tract  claimed:  4.  It  must  appear  to  have 
been  delivered  or  taken  in  pursuance  of  the 
contract  alleged;  5.  It  must  be  continued 
and  retained  under  the  alleged  agreement. 
A  party  entering  upon  land  under  an  agree- 
ment to  purchase,  disclaiming  the  title  of 
the  vendor,  forfeits  the  benefit  of  the  agree- 
ment, and  cannot,  on  subsequently  tendering 
the  purchase  money,  claim  a  specific  per- 
formance: Conrad  v.  Lindley,  2  Cal.  173. 

That  the  possession  must  be  notorious  and 
exclusive,  see  Fulton  v.  Jansen,  99  Cnl.  587; 
using  the  land  for  cutting  and  removing 
stove  wood  therefrom  for  family  use  is  not 
'sufficient:  Fulton  v.  Jansen,  99  Cal.  587. 

Possession  must  be  taken  with  consent  of 
the  grantor:  Pomeroy's  Specific  Performance 
of  Contracts,  sec.  119;  Howe  v.  Rogers,  32 
Tex.  218;  Purcell  v.  Miner,  4  Wall.  513; 
Freeman  v.  Freeman,  43  N.  Y.  34;  3  Am. 
Rep.  657.  But  possession  taken  with  the 
grantor's  knowledge,  and  without  objection, 
will  be  presumed  to  be  with  his  consent: 
Purcell  V.  Miner,  4  Wall.  513;  Goucher  v. 
Martin,  9  Wall.  106. 

Possession  and  part  payment  will  be  suffi- 
cient part  performance:  King  v.  Meyer,  35 
Cal.  646;  Oark  v.  Clark.  49  Cal.  586;  Day 
V.  Cohn,  65  Cal.  508.  In  the  first  case  the 
vendor  brought  ejectment  against  the  ven- 
dee in  possession  to  get  the  land,  and  the 
defendant  set  up  the  fact  and  asked  a  spe- 
cific enforcement  of  the  contract,  and  ob- 
tained it. 

Expenditures  made  on  improvements 
upon  the  land  constitute  a  part  perform- 
ance. Whatever  doubts  may  exist  in  other 
cases,  there  is  none  in  cases  where  posses- 
sion has  been  taken  under  and  in  pursu- 
ance of  the  contract,  and  valuable  improve- 
ments have  been  made  by  the  vendee:  Man- 
ly V.  Howlelt.  55  Cal.  94;  McGarger  v. 
Rood,  47  Cal.  138;  Hoffman  v.  Fett,  39  Cal. 
109;  Day  v.  Cohn,  65  Cal.  508;  Browne  on 
Statute  of  Frauds,  sec.  487;  Pomeroy's  Spe- 
cific Performance  of  Contracts,  sec.  126;  and 
see  note  to  Christy  v.  Bamhart,  53  Am.  Dec. 
541,  542.  See,  also,  Burlingame  v.  Row- 
land, 77  Cal.  315;  Calanchini  v.  Branstetter, 
84  Cal.  249.  The  improvements,  if  unaccom- 
panied by  possession,  must  be  valuable. 
Merely  moving  some  fence  posts  and  lumber 
upon  the  land  will  not  suffice:  Foster  v.  Ma- 
pinnis,  89  Cal.  264.  In  Burris  v.  Lander,  114 
Cal.  310,  it  was  held  that  the  improvements 
prerequisite  to  the  specific  enforcement  of  a 
parol  promise  to  make  a  gift  of  land  must 
exceed  the  rental  value. 

Work  performed  by  one  of  two  pro- 
posed purchasers.— It  is  verbally  agreed 
by  a  surveyor  and  the  defendant  that  the 
former  was  to  find  and  survey  swamp  lands, 
and  that  the  other  should  pay  the  first  in- 
stallment, procure  a  certificate  of  purchase, 
and  then  deed  half  to  the  surveyor;  his  ser- 
vices were  not  thought  insufficient  to  take 
the  case  out  of  the  statute:  Edwards  v.  Es- 
tell,  48  Cal.  194. 

Payment    is    not    performance.— It    is 


now  the  law,  accepted  with  but  very  few 
exceptions — and  these  based  on  statutory 
provisions — that  part  payment  of  the  pur- 
chase money  is  not  sufficient,  as  a  part  per- 
formance of  a  verbal  contract  to  sell  lands, 
to  take  the  case  out  of  the  statute  of 
frauds:  Waterman  on  Specific  Performance 
of  Contracts,  sees.  268,  269;  Pomeroy*s  Spe- 
cific Performance  of  Contracts,  sec.  112; 
Forrester  v.  Flores,  64  Cal.  24;  Salfield  v. 
Sutter  County  etc.  Co.,  9i  Cal.  546. 

Exchange  of  land.— Conveyance  of  his 
own  land  by  the  plaintiff  is  a  sufficient  per- 
formance of  an  oral  contract  for  the  ex- 
change of  land  between  him  and  the  defend- 
ant to  take  the  agreement  out  of  the  statute 
of  frauds:  Swain  v.  Bumette,  89  Cal.  564. 
See,  also,  that  the  statute  of  frauds  has  no 
application  to  an  executed  agreement,  Bates 
V.  Babcock,  95  Cal.  479;  29  Am.  St.  Rep. 

las. 

Laches  bars  light  to  specific  perform- 
ance: Henderson  v.  Hicks,  58  Cal.  364;  and 
see  note  to  Smith  v.  Thompson,  54  Am.  Dec. 
132.  See,  also.  Mathews  v.  Davis,  102  CaU 
202.  That  delay  in^paying  money  is  excus- 
able, when  the  purchaser  has  entered  into 
possession,  made  valuable  improvements,  and 
the  vendors  acquiesced  in  the  nonpayment, 
in  the  first  place,  and  did  not  subsequently 
demand  it,  see  Barsolou  v.  Newton,  63  Cal. 
223;  see,  also,  infra,  "Time  as  Essence  of 
Contracts." 

In  the  following  cases  laches  on  the  part 
of  the  person  bringing  suit  was  held  a 
good  defense:  O'Donnell  v.  Jackson,  69  CaL 
622;  Molaskey  v.  Peery,  76  Cal.  84;  Requa 
V.  Snow,  76  Cal.  590  (unexplained  delay  of 
three  years  in  payment);  not  a  good  de- 
fense: Karns  v.  Olney,  80  Cal.  90;  13  Am. 
St.  Rep.  101;  Calanchini  v.  Branstetter,  84 
Cal.  249  (mutual  ac<|uiescence  in  the  delay)*. 
In  Fowler  v.  Sutherland,  68  Cal.  414,  the 
complaint  showed  a  delay  in  offer  of  pay- 
ment for  which  no  excuse  was  offered  of 
more  tlian  two  years  after  the  date  of  the 
contract.  Held  on  demurrer  that  the  delay 
would  not  be  presumed  to  be  unreasonable. 

Inadequacy  of  consideration  not 
g^roimd  for  refusing  relief:  See  note  to 
Seymour  v.  Delancy,  15  Am.  Dec.  209;  but 
see  sec.  3391,  subd.  1. 

Time  as  essence  of  contracts.— It  is  im- 
possible in  construing  contracts  to  prescribe 
any  general  and  uniform  rule  by  which  the 
question  whether  the  time  within  which  the 
contract  is  to  be  performed  is  of  the  CBsence 
of  the  agreement:  Steele  v.  Branch,  40  Cal. 
4.  As  a  general  rule  in  equity,  time  is  not 
of  the  essence  of  the  contract:  Steele  v. 
Branch,  40  Cal.  4;  Day  v.  Cohn,  65  Cal. 
508;  Thurber  v.  Meves,  119  Cal.  35;  see 
Grey  v.  Tubbs,  43  Cal.  359;  Vassault  v.  Ed- 
wards, 43  Cal.  458;  Martin  v.  Morgan,  87 
Cal.  203;  22  Am.  St.  Rep.  240;  Woodruff  v. 
Semi-Tropic  Land  etc.  Co.,  87  Cal.  275, 
where  time  was  made  of  the  essence  of  the 
contract  by  express  terms.  And  while  time 
may  not  be  CHsential  unless  made  so  by  the 
contract  (Brown  v.  Co  villa  ud,  6  Cal.  566)» 
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yet  in  eyery  instance  it  will  devolve  upon 
the  party  asking  the  relief  to  account  for 
his  delay:  Brown  v.  Covilland,  6  Cal.  566. 
Reasonable  exercise  of  one's  rights  must  be 
made,  and,  on  the  other  hand,  he  is  en- 
titled to  a  reasonable  time  in  which  to  exer- 
cise them:  Vance  v.  Pcna,  41  Cal^  686; 
Hearst  v.  Pujol,  41  Cal.  230;  Vassault  v.  Ed- 
wards, 43  Cal.  458;  see,  also,  Day  v.  Cohn, 
65  Cal.  508.  See  supra,  "Laches  Bars 
Right."  Plaintiff  seeking  to  enforce  an  op- 
tional right  held  to  a  strict  compliance  with 
the  terms  of  the  agreement:  Chadbourne  v. 
Stockton  Sav.  etc.  Soc,  88  Cal.  636. 

Where  time  is  of  the  essence,  and  the 
plaintiff  is  delinquent,  the  defendant  need 
not  show  performance  on  his  part  in  order 
to  put  the  plaintiff  iu  default:  Bennett  v. 
Hyde,  92  Cal.  131.  But  the  fact  that  time 
is  of  the  essence  with  respect  to  payment 
does  not  prevent  its  enforcement  by  the 
vendor  on  the  default  in  payment:  Banbury 
V.  Arnold,  91  Cal.  606.  The  provision  mak- 
ing time  of  payment  of  the  essence  may  be 
eliminated  by  implication  by  a  supplemental 
agreement  substituting  personal  services  for 
payment:  Wakeham  v.  Barker,  82  Cal.  48. 

Qnestions  of  practice. — Specific  perform- 
ance will  be  decreed  whenever  the  parties, 
or  the  subject  matter,  or  so  much  thereof  as 
is  suiBcient  to  enable  the  court  to  enforce 
its  decree,  is  withiu  the  jurisdiction  of  the 
court:  Rourke  v.  McLaughlin,  38  Cal.  196. 
The  fact  that  the  vendor  is  without  the 
state  does  not  oust  the  court  of  jurisdiction; 
a  commissioner  may  execute  the  deed: 
Rourke  v.  McLaughlin,  38  Cal.  196.  The 
suit  for  specific  performance  may  be  brought 
within  two  years  after  the  cause  of  action 
accrues:  Lowell  v.  Kier,  50  Cal.  646.  Nor 
will  the  death  of  the  vendor  and  appoint- 
ment of  executors  more  than  a  year  before 
action  commenced  defeat  the  action:  Lowell 
V.  Kier.  50  Cal.  646.  And  that  the  vendee's 
right  is  not  affected  by  lapse  of  time  so 
long  as  he  is  in  possession,  see  Bay  v.  Cohn, 
65  Cal.  508.  After  a  decree  in  favor  of  the 
plaintiff,  he  may  demakid  its  enforcement  at 
any  time  before  the  expiration  of  the  stat- 
ute of  limitations:  Redington  v.  Chase,  34 
Cal.  666.  It  was  said  in  Morrison  v.  Lods, 
39  Cal.  381,  to  be  to  the  interest  of  the  los- 
ing party  to  have  written  findings  filed. 

That  under  section  1597  of  the  Code  of 
Civil  Procedure  courts  of  probate  have  no 
more  extensive  power  than  courts  of  equity 


in  regard  to  enforcing  contracts,  and  that 
the  rules  regarding  parties  to  the  action 
are  equally  applicable  to  both,  see  Estate  of 
Corwin,  61  Cal.  160.  At  any  time  within 
six  months  of  the  dismissal  without  preju- 
dice of  a  petition  to  the  probate  court  to 
compel  a  specific  performance  of  the  de- 
ceased's contract  to  convey  land,  suit  there- 
for may  be  brought  in  the  superior  court: 
Hall  V.  Rice,  64  Cal.  443. 

That  in  an  action  to  specifically  enforce  a 
written  agreement  to  convey  land  it  is  com- 
petent for  the  defendant  to  show  that  by  a 
parol  agrreement  the  title  should  remain  in 
him  until  certain  moneys  were  repaid,  see 
Hewlett  V.  Miller.  63  Cal.  185;  see,  also, 
Barsolou  v.  Newton,  63  Cal.  223,  where  evi- 
dence of  a  subsequent  parol  agreement  was 
a<Jmitted  in  a  similar  action. 

An  amendment  to  the  complaint  in  a  suit 
for  specific  performance,  alleging  the  ade- 
quacy of  the  price  agreed  to  be  paid,  may 
be  allowed  after  the  trial  and  during  the 
argument:  Hall  v.  Rice,  64  Cal.  443. 

As  to  right  to  an  accounting  of  rents  and 
profits  in  a  suit  for  specific  performance,  see 
Swain  v.  Burnette,  76  Cal.  299. 

As  to  necessary  parties,  see  Towle  v.  Car- 
melo  etc.  Co.,  99  Cal.  397.  In  a  suit  to  en- 
force a  stockholder's  agreement  for  the 
transfer  of  shares,  the  corporation  is  not 
a  necessary  defendant:  Sayward  v.  Hough- 
ton, 82  Cal.  628.  As  to  abatement  from 
purchase  price  for  defective  title  to  part 
of  premises  sold,  see  Brandt  v.  Clark,  81  Cal. 
634.  The  decree  may  direct  a  portion  of 
the  purchase  price  to  be  applied  to  the  dis- 
charge of  encumbrances:  Grant  y.  Beronio, 
97  Cal.  496.  As  to  discretion  of  court  in 
fixing  time  for  payment,  see  Giddings  v.  *76 
Land  etc.  Co.,  109  Cal.  116.  That  in  an  ac- 
tion of  ejectment  specific  performance  may 
be  had,  on  cross-complaint,  of  contract  of 
plaintiff  to  convey  the  land  in  suit  to  the 
defendant,  see  Nunez  v.  Morgan,  77  CaL 
427.  As  the  issues  in  such  a  suit  constitute 
a  case  in  equity,  the  verdict  of  a  jury  there- 
on is  merely  advisory:  Haggin  v.  Raymond, 
67  Cal.  302. 

In  suit  by  vendor,  burden  of  proof  of  de- 
fective title  on  account  of  an  alleged  dedi- 
cation of  part  of  the  land  as  public  streets 
is  on  vendee:  Phillips  v.  Day,  82  Cal.  24. 

Speciflcally  enforcing  revised  contract: 
See  sec.  3402;  and  see  Nicholson  v.  Tarpej, 
89  Cal.  617. 


3385.  Bemedy  mutual. 

[Section  3385  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  267;  took  effect  July  1,  1874.] 

3386.  No  remedy  nnless  mutual. 

Sec.  338G.    Neither  party  to  an  obligation  can  be  compelled  specifically  to 

perform  it,  unless  the  other  party  thereto  has  performed,  or  is  compellable 

specifically  to  perform,  everything  to  which  the  former  is  entitled  under  the 

same  obligation,  either  completely  or  nearly  so,  together  with  full  compensation 

for  any  want  of  entire  performance. 
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Uutuality.— The  principle  that  con  tracts 
must  be  mutaal—must  bind  both  parties  or 
neither— does  not  mean  that  in  every  case 
each  party  must  have  the  same  remedy  for 
a  breach  by  the  other,  but  that  the  con- 
tract is  enforceable  on  both  sides,  in  some 
manner — ^not  necessarily  enforceable  on  both 
sides  by  specific  performance:  Northern 
Cent.  Ry.  Co.  v.  Walworth,  103  Pa.  St.  207; 
74  Am.  St.  Rep.  683.  A  plaintiff's  right  to 
specific  performance  does  not  depend  upon 
the  defendant's  right  to  that  remedy:  Hickey 
y.  Dole,  66  N.  H.  336;  49  Am.  St.  Rep.  614. 
See  in  note  to  sec.  3384,  "Specific  Perform- 
ance of  Contracts,  Generally."  Say  the 
court  in  Sturgis  t.  Galindo,  59  Cal.  28,  81, 
43  Am.  Rep.  239:  "And  in  addition  to  the 
element  of  fairness,  justice,  and  certainty, 
agreements  of  the  character  of  that  now 
before  us  must  be  mutual  before  the  power 
of  the  court  to  order  specific  performance 
can  be  successfully  invoked:  Cooper  v.  Pena, 
21  Cal.  403;  Vassault  v.  Edwards,  43  Cal. 
465;  Marble  Co.  y.  Ripley,  10  Wall.  839; 


Fry  on  Specific  Performance  of  Contracts, 
sec  286.'*  Here  there  was  a  contract  in- 
volving the  exercise  of  personal  skill,  and 
thereby  giving  the  plaintiffs  the  power  to 
abandon  it;  the  court  refused  specific  per- 
formance. 

See,  also.  Smith  v.  Taylor,  82  Cal.  533; 
Banbury  v.  Arnold,  91  Cal.  606;  Lattin  ▼• 
Hazard,  91  Cal.  87;  Easton,  Eldridge  &  Co. 
V.  Millington,  105  Cal.  49.  See,  also.  King 
V.  Gildersleeve,  79  Cal.  504,  where  the  con- 
tract was  in  consideration  of  the  plaintiff's 
services  as  attorney:  Wakeham  v.  Barker, 
82  Cal.  46. 

The  general  requisite  of  mutuality  is  sub- 
ject to  the  exception  that  a  contract  of 
sale  at  the  option  of  the  vendee  only,  upon 
election  and  notice,  may  be  specifically  en- 
forced: Calanchini  v.  Branstetter,  84  Oal. 
249;  Sayward  ▼.  Houghton,  119  Cal.  545 
(contract  for  sale  of  stock). 

Ferformanee  by  party  seeking  execu- 
tion: See  note  to  sec.  8384.  Compare  also 
with  sec.  3392. 


3387.  Distinction  between  real  and  personal  property. 

Sec.  3387.  It  is  to  be  presumed  that  the  breach  of  an  agreement  to  transfer 
real  property  cannot  be  adequately  relieved  by  pecuniary  compensation,  and  that 
the  breach  of  an  agreement  to  transfer  personal  property  can  be  thus  relieved. 


Personalty. — Specific  performance  of  con- 
tract to  sell  personal  pooperty:  See  Northern 
Cent  Ry.  Co.  v.  Walworth,  193  Pa.  St.  207; 
74  Am.  St.  Rep.  683;  Manton  v.  Ray,  18  R. 
I.  672;  49  Am.  St.  Rep.  311. 

Stock.— Specific  performance  of  contract 


to  conyey  corporate  stock:  See  Manton  ▼• 
Ray,  18  R.  I.  672;  49  Am.  St.  Rep.  811; 
Steinmeyer  v.  Siebert,  190  Pa.  St.  471;  70 
Am.  St.  Rep.  641;  Northern  Cent.  Ry.  Co. 
V.  Walworth,  193  Pa.  St.-  207;  74  Am.  St. 
Rep.  683. 


3388.  Contract  signed  by  one  party  only  may  be  enforced  by  other. 

Sec.  3388.    A  party  who  has  signed  a  written  contract  may  be  compelled 

specifically  to  perform  it,  though  the  other  party  has  not  signed  it,  if  the  latter 

has  performed  or  offers  to  perform  it  on  his  part,  and  the  case  is  otherwise 

proper  for  enforcing  specific  performance. 

The  principle  declared  in  this  section  is      611;  66  Am.  St.  Rep.  723;  Vassault  t.  Ed- 
applied  in  McPherson  y.  Fargo,  10  S.  Dak.      wards,  43  Cal.  458. 

See  sec.  3384,  in  note.    * 

« 

3389.  liquidation  of  damages  not  a  bar  to  specific  performance. 

Sec.  3389.  A  contract  otherwise  proper  to  be  specifically  enforced  may  be 
thus  enforced,  though  a  penalty  is  imposed,  or  the  damages  are  liquidated  for 
its  breach,  and  the  party  in  default  is  willing  to  pay  the  same. 

3390.  What  cannot  be  specifically  enforced. 

Sec.  3390.    The  following  obligations  cannot  be  specifically  enforced: 

1.  An  obligation  to  render  personal  service; 

2.  An  obligation  to  employ  another  in  personal  service; 

3.  An  agreement  to  submit  a  controversy  to  arbitration; 

4.  An  agreement  to  perform  an  act  which  the  party  has  not  power  lawfully  to 
perforin  when  required  to  do  so; 

5.  An  agreement  to  procure  the  act  or  consent  of  the  wife  of  the  contracting 
party,  or  of  any  other  third  person;  or, 
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6.  An  agreement,  the  terms  of  which  are  nat  sufficiently  certain  to  make  the 
precise  act  which  is  to  be  done  cleatly  ascertainable. 

Subd.  1.  Obligation  to  render  personal 
service:  See  Sturgis  v.  Galindo,  59  Cal.  28; 
43  Am.  Rep.  239,  where  the  contract  calling 
for  personal  service  by  one  of  the  parties, 
and  therefore  not  specifically  enforceable 
against  him.  could  not  be  enforced  at  his 
petition.  Spe  ante,  sec.  3386,  note.  In  Grim- 
mer V.  Carlton,  93  Cal.  189,  27  Am.  St.  Rep. 
171,  a  deed  from  mother  to  daughter  in 
consideration  of  the  daughter's  Terbal  agree- 
ment to  give  care  and  attention  to  the  mother 
during  her  life,  was  canceled  as  without 
consideration,  the  daughter's  agreement  be- 
ing one  incapable  of  specific  enforcement. 
The  rule,  supported  by  overwhelming  weight 
of  authority,  that  an  oral  agreement  to  make 
a  will  in  favor  of  a  person  in  consideration 
of  personal  services  rendered  by  such  person, 
which  are  not  susceptible  of  a  money  valua- 
tion, if  those  services  have  been  substan- 
tially performed,  is  recognized  in  Owens  v. 
McNally,  113  Cal.  444.  See  cases  there 
•cited.  In  that  case,  however,  the  remedy  was 
refused,  as  being  unjust  and  oppressive  to 
innocent  third  persons.  In  Thnrber  v.  Meves, 
119  Cal.  35,  it  was  held  that  a  contract  for 
the  conveyance  of  land,  in  consideration  of 
personal  services  to  be  performed  by  the  ven- 
dee, may  be  specifically  enforced  at  the  in- 
stance of  the  latter,  after  the  services  have 
been  substantially  performed.  That  equity 
will  not  enforce  contracts  for  personal  ser- 
vices, especially  where  they  are  confidential 
in  their  nature,  see  Cooper  v.  Pena,  21  Cal. 
403. 

Specific  performance  of  contracts  of 
eervice  will  not  be  decreed:  See  68  Am.  St. 
Rep.  753-762,  note.  Entirety  of  contract  for 
personal  service:  See  59  Am.  St.  Rep.  289- 
291,  note. 

Subd,  5.  Agroement  to  procure  con- 
sent of  wife.— This  rule  has  no  application 
when  the  wife  has  accepted  a  conveyance 
which  is  the  consideration  of  the  agreement, 


and  retained  its  benefits:  Simons  v.  Bedell, 
122  Cal.  341;  68  Am.  St.  Rep.  35. 

Unfair  or  oppressive  contract.~Specific 
performance  of  a  contract  cannot  be  de- 
creed, if  it  is  in  any  respect  unfair  or  op- 
pressive: Ne^innan  v.  Freitas,  129  Cal.  283. 

If  the  remedy  is  harsh  or  oppressive,  or 
unjust  to  innocent  third  parties,  the  plain- 
tiff will  be  left  to  a  legal  action.  As,  where 
an  uncle  made  a  parol  contract  with  a  niece 
to  bequeath  to  her  all  the  property  which 
he  might  own  at  the  time  of  his  death  in 
consideration  of  her  personal  services,  and 
subsequently  married,  the  wife  being  igno- 
rant of  the  contract,  the  niece  was  left  to 
her  action  of  quantum  meruit  for  services 
rendered:  Owens  ▼.  McNally,  113  Cal.  444. 

Subd:  6.  Certainty:  See  note  to  sec. 
8384.  A  court  of  equity  will  not  specifically 
enforce  any  contract  unless  it  be  complete 
and  certain.  This  rule  applies  as  well  to 
parties  as  to  price,  subject  matter,  etc:  Co- 
operative Assn.  y.  Phillips,  56  Cal.  539. 
Kor  can  the  aid  of  the  court  be  had  to  ea- 
force  that  which  is  only  the  basis  of  an 
agreement,  and  not  the  agre^nent  itself: 
Co-operative  Assn.  v.  Phillips,  56  Cal 
539.  An  agreement  to  make  good  by  will 
any  loss  by  reason  of  plaintiff  continuing  id 
the  service  of  the  testator,  and  giving  up  a 
proposed  membership  in  a  partnership  car- 
rying on  a  rival  business,  is  too  uncertain  to 
be  specifically  enforced  or  to  sustain  an 
action  of  damages:  Russell  ▼.  Agar,  121  Gal. 
396:  66  Am.  St.  Rep.  35. 

Pleading. — In  an  action  for  specific  per- 
formance of  a  contract  for  the  purchase  of 
landt  the  complaint  must  state  the  vaioe 
of  the  land,  or  facts  from  which  the  coart 
may  determine  whether  the  consideration  is 
adequate  and  the  contract  reasonable  as  to 
the  defendant:  Windsor  y.  Miner,  124  CaL 
492. 


3391.  What  parties  cannot  be  compelled  to  perform. 

Sec.  3391.    Specific  performance  cannot  be  enforced  against  a  party  to  a  con- 
tract in  any  of  the  following  cases: 

1.  If  he  has  not  received  an  adequate  consideration  for  .the  contract; 

2.  If  it  is  not^  as  to  him,  just  and  reasonable; 

3.  If  his   assent  was   obtained  by  the  misrepresentation,  concealment,  cir- 
cumvention, or  unfair  practices  of  any  party  to  whom  performance  would  be- 
come due  under  the  contract,  or  by  any  promise  of  such  party  which  has  not  * 
been  substantially  fulfilled;  or, 

4.  If  his  assent  was  given  under  the  influence  of  mistake,  misapprehension, 

or  surprise,  except  that  where  the  contract  provides  for  compensation  in  case 

of  mistake,  a  mistake  within  the  scope  of  such  provision  may  be  compensated 

for,  and  the  contract  specifically  enforced  in  other  respects^  if  proper  to  be  so 

enforced. 
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Subd.  1.  Inadequacy  of  consideration. 
That  this  is  uot  sufficient,  as  a  general  rule, 
to  refuse  to  grant  relief,  see  the  note  to  Sey- 
mour ▼.  Delancy,  15  Am.  Dec.  299.  Inade- 
quacy of  consideration  as  a  ground  for  re- 
fusing specific  performance  of  a  contract, 
independently  of  whether  it  amounts  to  evi- 
dence of  fraud :  Newman  v.  Freitas,  129  Cal. 
283.  For  what  does  not  amount  to  a  con- 
sideration sufficient  to  sustain  specific  per- 
formance, see  Ward  y.  ^Yorba,  tZ^  Cal.  447. 
Specific  performance  of  voluntary  agree- 
ments: See  the  note  to  Anderson  v.  Green, 
23  Am.  Dec.  423-431. 


For  instance  of  consideration  held  inad*- 
equate  under  this  section,  see  Morrill  v. 
Everson,  77  Cal.  114.  For  conduct  of  vendor, 
in  accepting  purchase  price  and  delivering 
a  deed  fraudulently  defective,  whereby  he 
waives  the  defense  of  inadequacy  of  the  con- 
sideration, see  Nicholson  v.  Tarpey,  70  Cal. 
608. 

Subds.  2,  3.  Contract  must  be  Just 
and  fairly  made:  See  the  principle  of 
these  subdivisions  supported  by  decisions 
in  the  note  to  section  8384,  "Specific  Per- 
formance of  Contracts  Qenerally." 


3392.  What  parties  cannot  have  specifio  performance  in  their  favor. 

Sec.  3392.  Specific  performance  cannot  be  enforced  in  favor  of  a  party  who 
has  not  fully  and  fairly  performed  all  the  conditions  precedent  on  his  part  to 
the  obligation  of  the  other  party,  except  where  his  failure  to  perform  is  only 
partial,  and  either  entirely  immaterial,  or  capable  of  being  fully  compensated, 
in  which  case  specific  performance  may  be  compelled,  upon  full  compensation 
being  made  for  the  default. 

See  note  to   section  3384,   and   compare  with  section    3386. 

3393.  Specific  performance  not  required  when  oppressive. 

[Section  3393  was  repealed  by  act  approved  March  30,  1874;  Amendments 
1873-74,  267;  took  effect  July  1,  1874.] 

3394.  Agreement  to  sell  property  by  one  who  has  no  title. 

Sec.  3394.  An  agreement  for  the  sale  of  property  cannot  be  specifically  en- 
forced in  favor  of  a  seller  who  oannot  give  to  the  buyer  a  title  free  from  reason- 
able doubt. 


Doubt  as  to  plaintilTB  title:  See  Dote  to 
sec.  3381,  "Plaintiff's  Good  Faith  and  Readi- 
ness to  Perform." 

TJncertain  title  as  defense  to  specific  per- 
formance to  couyey  land:  See  Oonley  v. 
Finn,  171  Mass.  70;   68  Am.  St.  Rep.  399; 


Townahend  v.  Goodfellow,  40  Minn.  312;  12 
Am.  St.  Rep.  736. 

Adverse  possession  as  a  basis  for  per^ 
formance:  See  Conley  v.  Finn,  171  Mass.  70; 
68  Am.  St.  Rep.  399,  note;  14  Am.  Dec.  72. 


3395.  Eelief  against  parties  claiming  under  person  bound  to  perform. 

Sec.  3395.  Whenever  an  obligation  in  respect  to  real  property  would  be 
specifically  enforced  against  a  particular  person^  it  may  be  in  like  manner  en- 
forced against  any  other  person  claiming  under  him  by  a  title  created  subse- 
quently to  the  obligation,  except  a  purchaser  or  encumbrancer  in  good  faith 
and  for  value,  and  except,  also,  that  any  such  person  may  exonerate  himself  by 
conveying  all  his  estate  to  the  person  entitled  to  enforce  the  obligation. 

See  Peasley  v.  Hart,  66  Cal.  522,  where  a      from  the  vendor:  Stouesifer  v.  Eihurn,  122 
contract  was  enforced  against  a  purchaser     Cal.  659. 

3396.  Transfer  of  title  by  judgment. 

Sec.  3396.     Whenever,  by  the  judgment  of  a  court,  it  is  determined  that  any 

party  to  the  action  is  entitled  to  a  conveyance  of  property  from  another  party 

to  the  action,  the  court  may,  by*  its  judgment,  directly  transfer  the  title  to  such 

property  to  the  party  bo  entitled  thereto  and  direct  the  possession  thereof  to 

be  delivered  to  him;  and,  upon  the  recording  of  a  certified  copy  of  such  judg- 

meni  in  the  office  of  the  recorder  of  the  county  in  which  the  property  is 
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situated,  the  title  to  such  property  vests  in  him  as  fully  as  if  the  same  had  been 
conveyed  to  him  by  such  other  "party,  and  he  is  entitled  to  a  writ  of  assistance 
from  the  court  to  place  him  in  possession  thereof.  [Commissioners'  Amend- 
ment, approved  March  16,  1901;  took  effect  July  1,  1901.] 

AHTICLE  IV. 


REVISION  OP  CONTBACTS. 

Sec.  3399.  When  contract  may  be  revised. 

Sec.  3400.  Presumption  as  to  intent  of  parties. 

Sec.  3401.  Principles  of  revision. 

Sec.  3402.  Enforcement  of  reyised  contract. 

3399.  When  contract  may  be  revised. 

Sec.  3399.  When,  through  fraud  or  a  mutual  mistake  of  the  parties^  or  a 
mistake  of  one  party,  which  the  other  at  the  time  knew  or  suspected,  a  written 
contract  doep  not  truly  express  the  intention  of  the  parties,  it  may  be  revised 
on  the  application  of  a  party  aggrieved,  so  as  to  express  that  intention,  so  far  as 
it  can  be  doaie  without  prejudice  to  rights  acquired  by.  third  persons,  in  good 
faith  and  for  value. 


Equitable  Jurisdiction  to  reform  con- 
tracts: See  65  Am.  St.  Bep.  481-5^,  note. 

Sheriff's  deed,  power  of  equity  to  reform: 
See  78  Am.  Dec.  136,  137,  note. 

Homestead,  reformation  of  deed  or  en- 
cumbrance as  against:  See  note,  77  Am.  St. 
Rep.  804-806. 

Bevislon  of  contracts.^*"Revision'  is 
here  used  for  the  word  'reformation'  in  our 
decisions":  Commissioners'  statement 

Be  vised  to  express  Intention:  See  sec. 
3401,  and  note. 

"This  is  aU  that  can  be  taken  into  con- 
sideration. The  court  cannot  add  clauses 
which  the  parties  did  not  intend  to  insert, 
even  though  they  may  be  necessary  to  make 
the  contract  fair  and  effective:  Thompson- 
ville  Scale  Mfg.  Co.  v.  Osgood,  26  Conn.  16; 
Hunt  V.  Rousmaniere,  1  Pet.  1;  8  Wheat. 
174;  see.Bett8  v.  Grener,  31  Ala.  219.  *Good 
faith.'  A  purchaser  with  notice  of  the  mis- 
take is  not  protected:  Gouverneur  ▼.  Titus, 
6  Paige,  347;  affirming,  S.  C,  1  Edw.  Ch.  477. 
'Value':  See  Le  Roy  v.  Piatt,  4  Paige,  77; 
Story's  Equity  Jurisprudence,  sec.  165.  'Mis- 
take': Smith  V.  McDougal,  2  Cal.  586;  Ken- 
yon  v.'Welty,  20  Cal.  637;  81  Am.  Dec.  137; 
Parsons  y.  Fairbanks,  22  Cal.  343;  Burt  t. 
Wilson,  28  Cal.  632;  87  Am.  Dec.  142;  Wag- 
enblast  v.  Washburn,  12  Cal.  208.  Courts 
of  equity — ^Wide  discretion:  Lestrade  v. 
Bartle,  19  Cal.  660.  Action  to  'reform'  or 
'revise'  when  and  how  lies,  etc.:  Pierson  v. 
McCahill,  21  Cal.  122;  Kent  t.  Snyder,  30 
Cal.  6G0.  Compare  Castle  v.  Bader,  23  Cal. 
75;  Ellis  v.  Crawford,  39  Cal.- 523":  Com- 
missioners' note. 

See  Kocher  v.  Hayford,  59  Cal.  316,  where 
the  court's  power  in  reforming  a  deed  w[jis 
held  properly  exercised.  And  in  Hayford  v. 
Kocher,  65  Cal.  389,  the  right  to  have  a  deed 
reformed  to  include  land  omitted  by  mistake 
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was  not  permitted  to  be  defeated  by  filing  a 
declaration  of  homestead  on  the  land  so 
omitted.  In  Jamatt  ▼.  Cooper,  59  Oal.  703. 
a  mortgage  was  reformed  to  include  land 
omitted  by  mistake,  and  as  so  reformed 
was  foreclosed:  See,  also,  Stevens  v.  Hol- 
man,  112  Cal.  345;  53  Am.  St.  Rep.  216. 
So  in  Iseuhoot  v.  Chamberlain,  59  Cal. 
630,  the  court  admitted  parol  evidence 
to  make  a  lease  speak  the  actual  inten- 
tion of  the  parties  at  the  time  the  lease 
was  executed,  the  conditions  thus  sought 
to  be  proved  having  been  omitted  by  mis- 
take, but  their  omission  stated  by  the  other 
party  at  the  time  to  make  no  difference.  A 
contract  was  reformed  in  Higgins  ▼.  Parsons, 
65  Cal.  260,  so  as  to  include  an  important 
stipulation  which  one  of  the  parties  knew 
was  omitted,  although  the  other  might  have 
discovered  it.  A  trust  agreement  was  re- 
formed on  the  ground  of  mutual  mistake  of 
the  parties  in  failing  to  have  the  instrument 
embody  what  they  had  agreed  should  be  in- 
serted therein;  and  it  was  held  immaterial 
whether  parties  not  affected  by  the  refor- 
mation prayed  for  had  knowledge  of  the 
mistake:  Ward  v.  Waterman,  85  Cal.  488. 

In  Olivas  v.  Olivas,  61  Cal.  382.  where 
fraud  was  alleged  in  the  obtaining  the 
deed,  the  court,  instead  of  reforming  it,  in 
effect  set  it  a^de  and  canceled  it. 

See,  also,  ante,  sections  1577,  1578,  as  to 
mistake  of  fact  and  mistake  of  law  as  af- 
fecting consent  of  parties  to  a  contract 
Mistake  of  one  party  known  by  the  other 
was  the  ground  of  reformation  of  a  deed  in 
Cleghom  v.  Zumwalt,  83  Cal.  155;  in  Holt 
V.  Holt,  120  Cal.  67;  of  a  lease,  in  Wilson 
V.  Moriarty.  88  Cal.  207  (notwithstanding 
the  inattention  of  the  mistaken  party  to  & 
reading  of  the  lease  by  a  notaiy  at  the  time 
of  the   acknowledgmentjt;  citing  Higgins  v. 


Title  III,  Chap.  II.] 


'  Specific  Belief. 


i§  3400-3406 


ParBons,  65  Cal.  280;  of  a  mortgage:  Stev- 
ens y.  Holman,  112  Cal.  345;  58  Am.  St. 
Bep.  216. 

On  the  other  hand,  where  the  reformation 
is  sought  on  the  ground  of  mutual  mistake, 
it  will  not  be  granted  on  the  ground  of  mis- 
take of  one  party  known  or*  suspected  by 
the  other,  if  such  ground  is  not  taken  in 
t'^e  pleadings  or  established  by  proof: 
Metropolitan  Ix)an  Assn.  y.  Asche,  75  Cal. 
513,  as  explained  in  Wilson  y.  Moriarty,  88 
Cal.  2Q7,  213.  The  fact  of  the  plaintiffs 
haying  read  the  instrument  does  not  pre- 
vent the  court  from  finding  that  it  was 
made  under  a  mistake:  Sullivan  v.  Moor- 
head,  99  Cal.  157,  161.  Mistake  of  one 
party  not  known  or  suspected  by  the  other: 
See  Loftus  v.  Fischer,  106  Cal.  616.  It  is 
not  necessary,  in  an  action  to  reform  a  de^d 
on  the  ground  of  mistake,  that  the  mistake 
should  have  been  mutual:  Capelli  v.  Don- 
dero,  123  Cal.  324. 

That  the  reformation  must  be  without  pre- 
judice to  the  rights  of  bona  fide  lienholders, 
see  West  Coast  Lumber  Co.  v.  Apfield,  86 
Cal.  335. 

As  to  power  to  reform  the  mortgage  or 


conveyance  of  a  married  woman,  see  Sav- 
ings etc.  Soc.  v.  Meeks,  66  Cal.  371,  373, 
and  cases  cited;  Stevens  v.  Holman,  112 
Cal.  345;  53  Am.  St.  Rep.  216. 

Pleading.— Mutual  mistake:  For  aver- 
ments held  sufficient,  see  Newton  v.  Hall, 
90  Cal.  487,  404  (mistake  in  description); 
Se^gelken  v.  Corey,  93  Cal.  92;  Peasley  v. 
McFadden,  68  Cal.  611  (mistake  as  to 
omission  of  land  intended  to  be  conveyed 
from  an  agreement  of  sale).  Mistake  of 
one  party  known  or  suspected  by  the  other: 
Wilson  V.  Moriarty,  88  Cal.  207  (averments 
of  inadequacy  of  consideration  and  weak- 
ness of  mind  of  the  plaintiff  immaterial). 

Evidence  of  the  mistake  must  be  clear 
and  convincing:  Cox  v.  Woods,  67  Cal.  317; 
but  need  not  be  free  from  conflict:  Sullivan 
V.  Moorhead,  99  Cal.  157;  Hutchinson  v. 
Ainsworth,  73  Cal.  452;  2  Am.  St.  Rep.  823; 
Wilson  V.  Moriarty,  88  Cal.  207;  Ward  v. 
Waterman,  85  Cal.  488.  The  mistake  may 
be  proved  by  parol:  Capelli  v.  Dondero,  123 
Cal.  324. 

Decree.— A  lease  cannot  be  reformed  by 
including  in  it  a  subsequent  parol  agree- 
ment: Wilson  V.  Moriarty,  88  Cal.  207. 


3400.  Presumption  as  to  intent  of  parties. 

Sec.  3400.  For  the  purpose  of  revising  a  contract,  it  must  be  presumed  that 
all  the  parties  thereto  intended  to  make  an  equitable  and  conscientious  agree- 
ment. 

3401.  Principles  of  revision. 

Sec.  3401.  In  revising  a  written  instrument,  the  court  may  inquire  what  the 
instrument  was  intended  to  mean,  and  what  were  intended  to  be  its  legal  con- 
sequences, and  is  not  confined  to  the  inquiry  what  the  language  of  the  instru- 
ment was  intended  to  be. 

"This  is  contrazy  to  the  rule  generally  a  recent  English  decision:  Walker  v.  Arm- 
acknowledged  in  the  United  States  (see  3  strong,  8  Be  Gex,  M.  &  G.  531":  Commia* 
N.  Y.  19;  51  Am.  Dec.  333;  23  N.  Y.  556;  sioners'  note. 
1  Pet.  1;  8  Wheat.  174),  but  is  sanctioned  by 

3402.  Enforcement  of  revised  contract. 

Sec.  3402.    A  contract  may  be  first  reformed  and  then  specifically  enforced, 

or  may  be  reformed  and  enforced  in  the  same  action,  if,  at  the  time  of  such 

reformation,    performance    is    due.      [Commissioners^    Amendment,    approved 

March  16,  1901;  took  effect  July  1,  1901.] 

Enforcing  revised  contract:  See  De  Witt      was  held  not    enforceable  until    revised  to 
Y.  Duncan,  46  Cal.  342,  where  a  contract      speak  the  intention  of  the  parties. 

ARTICLE  V. 

RESCISSION   OP  CONTRACTS. 

Sec.  3406.    When  rescission  may  be  adjudged. 

Sec.  3407.    Rescission  for  mistake. 

Sec.  3408.    Court  may  require  party  rescinding  to  do  equity. 

3406.  When  rescission  may  be  adjudged. 

Sec.  3406.  ,  The  rescission  of  a  contract  may  be  adjudged,  on  the  application 

of  a  party  aggrieved: 
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1.  In  any  of  the  cases  mentioned  in  section  sixteen  hundred  and  eighty-nine; 

2.  Where  the  contract  is  unlawful,  for.causes  not  apparent  upon  its  face,  and 
the  parties  were  not  equally  in  fault; 

3.  When  the  public  interest  will  be  prejudiced  by  permitting  it  to  stand. 
[Commissioners'  Amendment,  approved  March  16,  1901;  took  effect  July  1, 
1901.] 


BesclBsion  of  contracts  by  party  there- 
to: Sec.  1689,  ante. 

Bescission  against  consent,  how  effect- 
ed: See.  1691,  ante. 

Judicial  rescission,  generally:  "See  note 
to  see.  3309,  ante.  It  wiU  be  observed  that 
this  section  prorides  only  for  a  judgment  of 
rescission,  without  cancellation.  Its  scope 
is  therefore  properly  broader  than  it  would 
l)e  in  the  latter  case.  It  may  be  desirable 
to  have  a  conclusive  adjudication  upon  the 
validity  of  a  contract,  in  cases  where  there 
is  not  sufficient  ground  for  further  inter- 
ference. The  discretion  of  the  court  as  to 
the  costs  is  a  sufficient  check,  upon  frivolous 
actions  of  this  nature.  Only  the  injured 
party,  or  those  claiming  under  him,  can  im- 
peach a  contract  on  account  of  bis  want  of 
consent:  Jackson  v.  Eaton,  20  Johns.  478. 
Of  course,  a  party  committing  a  fraud  can- 
not have  the  contract  set  aside  on  that 
ground":  Commissioners'  note. 

This  section  .and  section  3408  give  no 
rights  to  the  parties  not  accorded  by  courts 
of  equity  prior  to  their  adoption:  Toby  v. 
Oregon  Pac.  R.  R.  Co.,  98  Cal.  490. 

Cancellation  of  instrunxents:  See  sec. 
3412  et  seq. 

Bescission  where  there  is  no  actual 
fraud,  accident,  or  mistake,  as  for  inade- 
quacy of  consideration,  for  taking  advantage 
of  one's  position,  and  of  contracts  with  re- 
versioners: See  note  to  Hough  v.  Hunt,  15 
Am.  Dec.  569.  572. 

Bescission  of  contracts.— Equity  aims  to 
do  exact  justice  between  parties,  and  will 
not  grant  a  rescission  on  account  of  an  ob- 
stacle to  its  completion  caused  by  the  party's 
own  fault:  Salmon  v.  Hoffman,  2  Cal.  138; 
56  Am.  Dec.  322.  And  some  substantial 
reason  for  this  exercise  of  the  dourt's 
power  must  be  shown:  Scanlan  v.  Gillan, 
5  Cal.  182.  One  party  cannot  violate  a  con- 
tract and  then  ask  its  rescission  on  the 
ground  that  the  other  party  has  violated  it: 
State  V.  McCauley,  15  Cal.  429.  Nor  whore 
rescission  is  asked  on  the  ground  of  con- 
cealment, or  misrepresentation  will  it  be 
decreed  where  no  injury  results  •to  the  plain- 
tiff: Board  of  Commrs.  etc.  v.  Younger,  29 
Cal.  172;  Morrison  v.  Lods,  39  Cal.  381; 
Purdy  V.  BuUard,  41  Cal.  444.  And  to  en- 
able a  party  to  rescind  or  reform  a  con- 
tract, he  must  use  reasonable  diligence  in 
pursuing  the  remedy:  Barfield  v.  Price,  40 
Cal.  535;  Collins  v.  Townsend,  58  Cal.  608; 
and  see  sec.  1091,  ante,  and  note.  See,  also, 
Colton  V.  Stanford,  82  Cal.  351;  16  Am.  St. 
Bep.  137.  In  Norton  v.  Jackson,  5  Cal.  262, 
the  court  granted  relief  by  rescinding  the 
contract  at  the  prayer  of  the  vendee,  on 
showing  the  insolvency  of  the  vendor,  his  in- 
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ability  to  respond  in  damages  for  breach  of 
covenants,  an  outstanding  superior  title  in  a 
third  person,  and  on  ofifertng  to  deliver 
possession  and  account  for  the  profits. 

Contract  against  public  policy  is  void; 
there  is  nothing  to  rescind:  Martin  v.  Wade, 
87  Cal.  168;  and  see  sec.  3413.  Where  there 
is  great  weakness  of  mind  in  a  person  exe* 
cuting  a  conveyance  of  land,  arising  from 
age,  sickness,  or  any  other  cause,  though  not 
amounting  to  absolute  disqualification,  and 
the  consideration  given  is  grossly  inadequate, 
imposition  or  undue  influence  will  be  in- 
ferred, and  a  court  of  equity  will,  upon 
proper  and  reasonable  application  of  the  in- 
jured party,  interfere  and  set  the  convey- 
ance aside:  Moore  v.  Moore,  56  Cal.  89. 

That  party  asking  a  rescission  must  show 
compliance  on  his  part  with  the  conditions 
entitling  him  thereto,  see  Booth  v.  Qiapman, 
59  Cal.  149.  Diligence  and  ability  to  restore 
the  property  are  required,  under  section 
K^l:  Toby  v.  Oregon  Pac  K.  R.  Co.,  98 
Cal.  490. 

In  piivas  v.  Olivas,  61  Cal.  382,  where  a 
reformation  of  a  deed  was  sought,  the  conrt 
rendered  a  decree,  in  effect,  canceling  and 
setting  it  aside. 

Complaint  in  action  for  rescission:  See 
Fountain  v.  Semi-Tropic  Land  etc.  Co.,  99 
Cal.  677  (complaint  demanding  judgment  for 
co^t  of  improvements  made  by  purchaser, 
which  does  not  allege  their  reasonable 
value  insufficient):  Buena  Vista  etc.  Go.  v. 
Tuohy,  107  Cal.  243  (averment  of  restitution 
necessary);  Hill  v.  Wilson,  88  Cal.  92  (gen- 
eral allegation  of  tender  of  restitution  suffi- 
cient to  support  Judgment  of  rescission); 
Hick  V.  Thomas,  90  Cal.  289  (offer  to  re- 
store consideration  may  be  pleaded  in  the 
language  of  the  statute);  More  v.  Calkins, 
85  Cal.  177  (offer  to  restore  necessary,  in 
rescission  of  contract  for  unsound  mind  un- 
der section  39,  ante);  Wainwright  v.  Weske, 
82  Cal.  193  (offer  of  partial  restitution  not 
sufficient).  For  other  matters  of  pleading, 
see  Newman  v.  Smith,  77  Cal.  22;  Salfield 
V.  Sutter  Co.  Land  etc.  Co.,  94  Cal.  546; 
Wilson  V.  Moriarty,  77  Cal.  598  (complaint 
in  action  for  rescission  for  undue  influence). 

Bescinding  or  suing^  for  damages.— 
That  the  injured  party  may  waive  his  right 
to  rescind  and  sue  for  damages,  see  Alvarei 
V.  Brannan.  7  Cal.  503;  68  Am.  Dec.  274; 
Jones  V.  Post,  6  Cal.  102.  That  notice  of 
rescission  to  which  a  party  is  not  entitled 
is  not  a  bar  to  a  suit  for  damages,  see 
Fountain  v.  Semi-Tropic  Land  etc.  CJo.,  90 
Cal.  677. 

Rescission,  how  effected:  See  sec  1691t 
and  note.  * 


Title  III,  Chap.  II.]  Specific  Eeliep.  §§  3407-3412 

3407.  Bescission  for  mistake. 

Sec.  3407.  Bescission  cannot  be  adjudged  for  mere  mistake,  unless  the  party 
against  whom  it  is  adjudged  can  be  restored  to  substantially  the  same  position 
as  if  the  contract  had  not  been  made. 

• 

Bestoring  party  to  statu  quo:  See  sec.  was  received:  Goodrich  v.  Lathrop,  94  Cal. 

1G91,  5fi;  28  Am.  St.  Kep.  91  (right  of  vendee  to 

The  requirements  of  this  section  are  rescind  not  defeated  by  depreciation  in  value 

satisfied  if  the  property  can  be  restored  in  of  the  land  purchased), 
substantially  the  same  condition  as  when  it 

3408.  Court  may  Require  party  rescinding  to  do  eqnity. 

Sec.  3408.     On  adjudging  the  rescission  of  a  contract,  the  court  may  require 

the  party  to  whom  such  relief  is  granted  to  make  any  compensation  to  the  other 

which  justice  may  require. 
Duty  of  party  seeking  rescission:  See  50  Am.  Dec.  672-681,  note. 

ARTICLE  VI. 

CANCELLATION    OP    INSTRUMENTS. 

Sec.  3412.    When  cancellation  may  be  ordered. 
Sec.  3413.    Instrument  obviously  void. 
Sec.  3414.    Cancellation  in  part. 

« 

3412.  When  eancellation  may  be  ordered. 

Sec.  3418.  A  written  instrument,  in  respect  to  which  there  is  a  reasonable 
apprehension  that  if  left  outstanding  it  may  cause  serious  injury  to  a  person 
against  whom  it  is  void  or  voidable,  may,  upon  his  application,  be  so  adjudged/ 
and  ordered  to  be  delivered  up  or  canceled,  and  if  it  is  of  record  in  the 
office  of  the  county  recorder  of  any  county  of  this  state,  the  recorder  may  be 
required  to  write  upon  or  across  the  record  thereof  that  it  has  been  so  adjudged 
and  ordered  to  be  delivered  up  or  canceled.  [Commissioners'  Amendment,  ap- 
proved March  16,  1901;  took  effect  July  1,  1901.] 

Bescission  of  contracts:  See  -ante,  sec.  of  assignee  for  benefit  of  creditors:  Ingram 

3406  et  seq.  t.  Smith,  83  C«l.  234.    Cancellation  of  in- 

Bemoving  cloud  on  title:  See  note,  Code  strument  for  the  purpose  of  preventing  a 

Civ.  Proc.  sec.  738.  multiplicity  of  suits  thereon,  and    for  the 

Proceedings  to  remove  dond  from  title:  settlement  in  one  controversy  of  the  rights 

8ee  67  Am.  Dec.  110-112,  note.  of  the  parties:  Bradley  v.  Gas  Control  Co., 

Cancellation  and  alteration  of  instru-  102  Cal.  627.    A  clause  giving  plaintiffs  right 

m.6nts  by  parties  thereto:  See  sec.  1697  et  to  terminate  the  agreement  does  not  pre- 

seq.  vent  them  from  seeking  a  judicial  cancella- 

Decreeing  cancellation.— Where  a  writ-  tion:  Bradley  v.  Gas  Control  Co.,  102  Cal. 

ten  proposal  to  sell  land  was,  after  its  re-  027;  and  a  threat  by  defendants  of  an  in- 

turu   without  anything   said  as  to  accept-  junction  suit    against    the    plaintiffs    con- 

ancc    or    nonacceptance,    recorded    by  the  stitutes  a  reasonable  apprehension  of  injury, 

«gcnt  of  the  one  making  the  proposal,  claim-  though  the  plaintiffs  might  successfully  de- 

inj:  that  it  was    a    subsisting    contract  in  fend  such  suit:  Bradley  v.  Gas  Control  Co., 

which  he  had  an  interest,  and  procures  an  102  Cal.  627. 

assignment  of  the  propoeee's  interest  to  a  A  complaint  by  vendors  seeking  the  can- 
third  person,  the  proposer  is  entitled  to  a  cellation  of  a  contract  of  sale  as  a  cloud 
decree  canceling  the  proposal:  Wiard  v.  upon  their  title  should  offer  to  refund  the 
Brown,  59  Cal.  194.  purchase  money  received:  Drew  v.  Pedlar, 

A  written    instrument   will    not   be    can-  87  Cal.  443;  22  Am.  St.  Rep.  257. 

•celed  on  the  mere  ground  of  want  of  con-  Judgments,  relief  from  certain:  See  54 

sideration:  Stephenson  v.  Hawkins,  67  Cal.  Am.  St.  Rep.  219-261,  note;  53  Am.  St.  Rep, 

106.    Cancellation  of  fraudulent  note  at  suit  444-450,  note. 
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3413.  instrument  obviously  void. 

Sec.  3413.     An  instrument,  the  invalidity  of  which  is  apparent  upon  its  face> 
or  upon  the  face  of  another  instrument  which  is  necessary  to  the  use  o^  the 
former  in  evidence,  is  not  to  be  deemed  capable  of  causing  injury,  within  the 
provisions  of  the  last  section. 
See  note    to    preceding  section;  Castro  v.  Barry,  79  Cai.  443. 

3414.  Cancellation  in  part. 

Sec.  3414.     Where  an  instrument  is  evidence  of  different  rights  or  ohhgations, 
it  may  be  canceled  in  part,  and  allowed  to  stand  for  the  residue. 

"Thus  an  indorser  of  a  bill  may  be  en-  partially  valid   against  a  party  entitled  to 

titled  to  have  his  indorsement  canceled,  in  a  cancel  it  in  part,  although   such   cnses  are 

case  which  would  not  entitle  the  drawer  to  doubtless  rare":  Commissioners*  note, 
any   relief.    And   an   instrument   might   be 

CHAPTER  III. 


PREVENTIVE  RELIEF. 

Sec.  3420.  Preventive  relief,  how  granted. 

Sec.  3421.  I'rovisional  injunctions. 

Sec.  d422.  Injunction,  when  allowed. 

Sec.  3423.  Injunction,  when  not  allowed. 

3420.  Preventive  relief,  how  g^ranted. 

Sec.  3420.    Preventive  relief  is  granted  by  injunction,  provisional  or  final. 


Preventive  relief  by  means  other  than 
by  injunction:  See  in  note  to  sec.  3368,  ante. 

Mandatory  injunction:  See  20  Am.  Dec. 
380-402,  note. 

Injunction,  gfenerally.— -Where  an  in- 
junction restrains  defendant,  '*his  agents  and 
servants,*'  but  the  sheriff  is  not  a  formal 
party,  he  is  nevertheless  bound  to  obey  on 
bein^  notified  in  writing  of  the  order:  Buf- 
fandeau  v.  Edmondson,  17  Cal.  440. 

If  the  plaintiff  is  entitled  to  an  injunction 
before  a  first  trial,  and  it  is  ordered,  and 
the  cause  is  afterward  tried  and  a  new  trial 
granted,  the  plaintiff  is  still  entitled  to  re- 
tain his  injunction  till  trial.  The  mere 
granting  of  the  new  trial  does  not  place 
him  in  a  position  different  from  that  in 
which  he  was  prior  to  the  first  trial:  Hess 
V.  Winder,  34  Cal.  272.  Courts  of  equity 
have  wisely  refused  to  lay  down  any  limits 
to  their  right  to  grant  injunctions.  The 
right  must  be  exercised  with  due  caution, 
but  it  must  be  exercised  in  proper  cases: 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  325. 
"Where  the  complainant's  rights  are  certain, 
the  court  cannot  consider  the  inconvenience 
which  will  result  to  the  defendant:  Wood- 
ruff V.  North  Bloomfield  Min.  Co.,  18  Fed. 
Rep.  753:  9  Saw.  441.  By  the  United  States 
Revised  Statutes,  section  2296,  relating  to 
homestead,  it  is  provided  that  "no  lands  ac- 
quired under  the  provisions  of  this  act  shall, 
in  any  event,  become  liable  to  the  satisfac- 
tion of  any  debt  or  debts  contracted  prior 
to  the  issuing  of  the  patent";  therefore  an 
injunction  will  be  issued  to  restrain  a  sale 
of  such  a  homestead  on  execution  for  such 
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a  debt:  Miller  v.  Little,  47  Cal,  348.  The 
court  dissolved  an  injunction  restraining 
commissioners  under  an  act  of  the  legisla- 
ture, May  12,  1851,  from  receiving  moneys 
to  be  paid  to  them  by  the  act  called  the 
"Funding  Bill,"  on  the  ground  that  defend- 
ants were  under  bond,  and  the  fund  would 
be  safe  in  their  hands:  San  Francisco  t. 
Fund  Commissioners,  10  Cal.  585.  See 
Story's  Equity  Jurisprudence,  sec  1289. 
Supervisore  will  not  be  restrained  from  in- 
curring liabilities  not  a  legal  charge  against 
the  county:  Linden  v.  Case,  46  Cal.  171: 
Trinity  Co.  v.  McCammon,  25  Cal.  119.  But 
a  taxpayer  may  enjoin  payment  by  the 
snp<*rvisors  of  moneys  under  a  void  contract: 
Mulrein  v.  Kalloch,  61  Cal.  522. 

Defendants  in  proceedings  to  condemn 
land,  who  have  a  good  defense  to  the  pro* 
ceedings,  cannot  use  such  defense  as  a 
ground  for  the  issuance  of  an  injunction  in 
that  suit  on  a  cross-complaint.  Injunction 
must  be  sought  by  an  independent  action: 
California  P,  R.  R.  v.  C.  P.  R.  R.  Co.,  57 
Cal.  549.  Mechanics,  etc.,  who  have  liens, 
are  entitled  to  restrain  a  junior  judgment 
creditor  from  removing  the  building  from 
the  lot,  when  the  security  is  insufficient 
without  such  building:  Barber  v.  Reynolds, 
33  Cal.  497.  It  has  been  said  that  where  a 
plaintiff  is  restrained  by  injunction  from 
another  court,  upon  the  injunction  being 
brought  under  the  notice  of  the  court  in 
which  his  action  is  pending,  that  conrt 
should  regard  the  party  attempting  to  pro- 
ceed as  laboring  under  disability  like  so 
alien  enemy,  and  decline  to  proceed:  EageU 
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Y.  Labeok.  4    Cal.    81;    bat  as  to  this,  see 
Code  Civ.  Proc,  sec.  76,  note. 

Cloud  on  title.— In  junction  to  prevent 
-clond  on  title  by  execution  sale:  See  62  Am. 
Deo.  523,  524,  note.  The  execution  of  a  docu- 
ment will  not  be  restrained  if  it  would  not, 
when  executed,  be  a  cloud  on  plaintiffs  title. 
"Cases  of  a  patent:  Taylor  v.  Underbill,  40 
Cal.  471;  a  deed  on  a  tax  sale:  Burr  v. 
Hunt,  18  Cal.  307;  a  sheriffs  deed:  Pixley 
▼.  Huggins,  15  Cal.  128;  Goldstein  v.  Kelly, 
51  Cal.  301;  Schuyler  v.  Bough  ton,  65  Cal. 
252.  If  a  clond  will  be  created  by  an  exe- 
cution sale  and  sheriffs  deed,  it  will  be  en- 
joined: Hull  V.  Thiesen,  61  Cal.  524,  526; 
White  V.  Nunan,  60  Cal.  406.  Nor  will  a  sale 
for  taxes  he  restrained  if  obviously  void  on 
the  face  of  the  proceedings:  Buoknell  v. Story, 
3fi  Cal.  70;  Houghton  v.  Austin,  47  Cal. 
f>47;  N.  P.  R.  R.  Co.  v.  Carland,  5  Mont. 
146. 

An  amended  complnint  supersedes  the  orig- 
inal; but  if  the  cause  of  action,  as  it 
should  do,  remains  the  same,  an  injunction 
founded  on  the  original  complaint  remains 
good;  and  it  is  settled  by  the  authorities 
that  an  amendment  may  be  made  on  leave, 
without  prejudice  to  an  injunctioti  previously 
granteil:  Barber  v.  Reynolds,  33  Cal.  498; 
Solden  V.  Vermilyea,  4  Sand.  Ch.  573;  1 
HofT.  Ch.  301;  Warburton  ▼.  London  etc. 
Co..  2  Beav.  254;  Pratt  v.  Archer,  1  Sim. 
^  St.  433;  Pickering  v.  Hanson,  2  Sim.  488; 
Fumess  v.  Brown,  8  How.  59;  Walker  v. 
W^alker,  3  6a.  302;  and  see  Jones  v.  Frost, 
28  Cal.  246.  As  to  amending  complaint  af- 
ter the  cause  has  been  remanded  on  appeal, 
so  as  to  support  the  decree,  see  Pfister  y 
Wade.  59  Cal.  273. 

An  appeal  will  not  be  dismissed  though  the 
term  of  the  ofhcera  sought  to  be  enjoined 
Ibas  expired  and  the  statute  under  which 
they  were  acting  has  been  repealed:  Cohen 
T.  Gray,  54  Cal.  595. 

Ni]^8anc6,  injunctfon  to  sestrain  main- 
tenance of  certain  trades  as:  See  51  Am. 
Rep.  467-475,  note. 

Threatened  nuisance,  injunction  against: 
"See  73  Am.  Dec.  113-116.  note. 

Grimes  and  criminal  proceedings,  in- 
junctions against:  See  35  Am.  St.  Rep.  670- 
•68}.  note. 

Individual  cannot  restrain  public  nui- 
Bance.— An  individual  is  not  entitled  to  re- 
strain the  commisftion  of  a  public  nuisance 
unless  he  suffers  injury  of  a  different  char- 
acter from  that  which  the  public  suffer: 
Bigley  v.  Nunan,  53  Cal.  403;  Payne  v.  Mc- 
Kinley,  54  Cal.  532;  Crowley  v.  Davis,  63 
"Cal.  460;  see,  also.  Code  Civ.  Proc.,  sec.  731 
•et  fieq.,  and  notes,  and  sec.  3493. 

After  judgment  at  law.— After  verdict 
•and  neglect  to  apply  for  a  new  trial  within 
the  time  appointed,  a  court  of  equity  will 
not  entertain  a  bill  for  an  injunction  on  the 
ground  that  the  original  demand  was  uncon- 
scientious: Phelps  V.  Peabwly,  7  Cal.  53; 
nor  where  the  party  might  have  applied  to 
the  court  to  set  aside  the  judgment  or  ver- 
•dict,  and  has  not  done  so:  Borland  v.  Thorn- 
ton, 12  Cal.  440;  nor  where  he  moves  for 


a  new  trial  and  fails:  Collips  v.  Butler,  14 
Cal.  223;  nor  in  any  case  where  the  remedy 
by  motion  in  the  other  court  is  ample:  Imlay 
V.  Carpentier,  14  Cal.  173;  Aldrich  v. 
Stephens,  49  Cal.  676;  or  the  facts  were 
known  and  might  have  been  raised  as  a  de- 
fense: Beaudry  v.  Felch,  47  Cal.  183.  So 
equity  will  not  restrain  proceedings  under 
a  judgment  rendered  in  an  action  prosecuted 
by  a  plaintiff,  the  initial  of  whose  Christian 
name,  and  not  the  whole  name,  was  given: 
Boyd  V.  Platner,  5  Mont.  226.  Courts  of 
equity  only  interpose  on  equitable  grounds 
to  do  justice,  where,  from  their  organization 
or  otherwise,  the  common-law  tribunals  are 
incapable  of  rendering  it:  Gregory  v.  Ford, 
14  Cal.  144.  In  the  rare  case  when  a  bill 
in  equity  for  a  new  trial  will  lie,  it  must 
be  shown  distinctly  that  the  facts  are  of 
controlling  force;  that  they  were  not  known 
to  the  defendants  at  the  time  of  the  trial; 
that  the  defendants  used  all  proper  diligence 
to  prepare  their  case  for  trial,  and  to  pro- 
cure the  evidence;  and  that  they  were  un- 
able, without  fault  or  negligence  on  their 
part,  to  procure  it;  that  the  testimony  is 
within  their  control,  and  that  they  will  be 
able  to  procure  it  on  another  trial.  The  bill 
should  state  particularly  the  facts  to  be 
proved,  the  names  of  the  witnesses^  and 
show  the  bearing  and  relevancy  of  the  pro- 
posed proofs,  and  when  and  how  the  facts 
discovered  came  to  the  knowledge  of  the 
plaintiff,  and  why  no  motion  for  a  new  trial 
was  made  in  due  time:  Mulford  v.  Cohn,  18 
.  Cal.  46;  see  French  v.  Garner,  7  Port.  552; 
Duncan  v.  Lyon,  3  Johns.  *Ch.  351;  8  Am. 
Dec.  513. 

Sales  under  deed  of  trusts  will  not  be 
enjoined:  Grant  v.  Burr,  54  Cal.  299;  Bate- 
man  V.  Burr,  57  Cal.  480;  Durkin  v.  Burr,  60 
Cal.  360. 

Casting  debris  in  stream,  injunction 
against:  See  30  Am.  St.  Rep.  554-557,  note; 
57  Am.  St.  Rep.  695-697,  note. 

Diversion  of  water:  See  infra,  in  note, 
"Irreparable  Injury." 

Bestralning  legislation.— The  legislature 
has  the  actual '  power  to  pass  any  act  it 
pleases,  and  the  courts  will  not  interfere. 
The  constitution  has  provided  a  more  appro- 
priate remedy:  Nougues  v.  Douglass,  7  Cal. 
70. 

Taxes. — ^In  all  cases  involving  simply  the 
question  of  taxation,  the  issue  is  strictly 
one  at  common  law,  and  courts  of  equity  can 
take  no  cognizance  thereof:  Minturn  v. 
Hays,  2  Cal.  503.  A  sheriff  whose  term  of 
office  has  expired  has  no  right  to  collect 
taxes  qua  tax  collector.  After  his  settle- 
ment with  the  auditor,  the  delinquent  taxes 
are  transferred  to  the  tax  list  of  the  suc- 
ceeding year,  and  it  is  the  duty  of  the  then 
sheriff  to  proceed  to  collect  them,  and  the 
former  sheriff  may  probably  be  restrained: 
Fremont  v.  Boling,  11  Cal.  380.  A  taxpayer 
cannot  enjoin  the  collection  of  county  taxes 
on  the  ground  that  he  has,  in  former  years, 
paid  county  taxes  on  his  property  illegally 
OKsessed  and  collected:  Fremont  v.  Early,  11 
Cal.  361.    Nor  when  it  does  not  appear  that 
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the  complainaiU  would  sustain  an  irrepara- 
ble injury  or  the  sale  would  cast  a  cloud 
on  bis  title:  Denn  v.  Davis,  51  Cal.  406. 
A  taxpayer  cannot  enjoin  ^the  circulation  of 
municipal  bonds  void  in  the  hands  of  a  bona 
fide  holder:  McCoy  t.  Briant,  53  Cal.  248. 
A  property  holder  cannot  restrain  the  per- 
formance of  a  ministerial  duty  cast  by  law 
upon  supervisors  mer.iy,  upon  the  ground 
that  the  effect  misht  be,  at  some  future 
time,  to  subject  his  property  to  taxation: 
Patterson  v.  Yuba  Co.,  13  Cnl.  175.  A  per- 
son seeking  to  enjoin  the  collection  of  a  tax 
must  show  that  there  is  error,  to  his  preju- 
dice, to  be  corrected  in  the  list.  A  board 
not  meeting  as  r.  quired  by  law,  or  the  fact 
that  no  notice  of  their  meeting  has  been 
given,  is  not  sufficient:  Co  well  v.  Doud,  12 
Cal.  273;  and  the  injury  resulting  from  the 
collection  to  the  owner  must  be  irreparable: 
Hitter  V.  Patch,  12  Cal.  298;  Berri  v.  Patch, 
12  Cal.  299.  So  where  part  of  the  lands  in 
a  levee  district  subject  to  assessment  are 
omitted,  collection  of  the  assessment  will  be 
restrained:  Levee  Dist.  No.  1  v.  Huber,  57 
Cal.  41;  Hoke  t.  Perdue,  62  Cal.  545.  As  to 
restraining  execution  of  a  deed  on  a  sale 
for  taxes,  or  restraining  the  sale  itself,  see 
Bupra,  "Injunction,  Generally."  A  court  of 
equity  might,  perhaps,  restrain  a  sale  for 
taxes  if  it  appeared  that  the  enforcement 
of  the  tax  would  lead  to  a  multiplicity  of ' 
fsuits:  Savings  etc.  Soc.  v.  Austin,  46  Oal. 
416;  Dows  v.  Chicago,  11  Wall.  110;  but 
the  supreme  court  expressed  a  strong  opinion 
against  propriety  of  issuing  injunctions  to 
restrain  the  collection  of  taxes,  in  Central 
Pac.  R.  R.  Co.  V.  Corcoran,  48  Cal.  65. 
Where,  in  an  action  to  enforce  a  lien  on 
lands  for  delinquent  taxes,  there  was  no 
service  of  summons,  and  no  appearance, 
and  the  court  commissioner  drafted  the  de- 
cree, reciting  that  the  summons  had  been 
served,  and  the  judge,  deceived  by  the  false 
recital,  signed  it,  and  at  the  sherifTs  sale, 
under  the  decree,  the  court  commissioner 
became  the  purchaser  and  obtained  a  sher- 
ilFs  deed,  the  court  restrained  the  purchaser 
from  setting  up  the  judgment  as  an  estoppel: 
Martin  v.  Parsons,  49  Cal,  94;  see  Bamsley 
V.  Powell,  1  Ves.  Sr.  119,  285;  McMillan  v. 
Revnolds,  11  Cal.  372;  Galatian  v.  Erwin, 
Hopk.  Ch.  48;  Dobson  v.  Pierce,  12  N.  Y. 
104;  Bridgeport  Bank  v.  Eldridge,  28  Conn. 
556;  73  Am.  Dec.  688;  Murray  v.  Dake,  46 
Cal.  645. 

A  sale  for  taxes  obviously  void  on  the 
face  of  the  proceedings  will  not  be  re- 
strained: Bucknell  v.  Story,  36  Cal.  70; 
Houghton  V.  Austin,  47  Cal.  647.  And  the 
complaint  which  seeks  the  injunction  must 
show  that  the  sale  will  create  a  cloud  on 
the  title:  Hall  v.  Theisen,  61  Cal.  524;  S.  C, 
61  Cal.  526;  see  supra,  "Injunction,  Gener- 
ally." As  to  the  duty  to  allege  and  show 
that  all  taxes  properly  due  have  been  paid 
before  an  injunction  will  be  granted  to  re- 
strain a  sale,  see  Gillette  v.  Denver,  21  Fed. 
Rep.  822. 

Taxes,  injunction  to  restrain  collection 
or  assessment  of:  See  69  Am.  Dec.  198- 
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205,  notp;  49  Am.  Rep.  287-289,  note;  53 
Am.  Rep.  110-113,  note.  Personal  tax:  See 
23  Am.  Rep.  602,  623,  note. 

Waste. — ^Excavating  and  working  a  mine, 
cutting  timber  therefor,  by  one  tenant  in 
common  is  not  waste  which  can  be  re- 
strained by  injunction:  McCord  t.  Oakland 
Quicksilver  Min.  Co.,  64  Cal.  134;  49  Am. 
Rep.  686,  a  valuable  decision.  But  an  en- 
try upon  land  and  digging  up  and  removing 
the  fruit-trees  thereon  is  an  injury  to  the 
inheritance  in  the  nature  of  waste,  which 
courts  of  equity  will  enjoin:  Silva  t.  Garcia, 
65  Cal.  591;  Hicks  v.  Michael,  15  Cal.  115; 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  319:  68 
Am.  Dec.  262;  More  y.  Masaini,  32  Cal.  590. 
Tearing  down  or  destrosring  demised  premises 
is  waste  which  the  landlord  may  restrain: 
Davenport  v.  Mogoon,  13  Or.  3;  57  Am. 
Rep.  1. 

In  an  action  to  restrain  the  commission  of 
waste,  it  must  appear  that  plaintiff  is  en- 
titled to  the  reversion,  and  in  an  action  to 
restrain  a  tenant  from  removing  buildings 
erected  by  him,  it  must  be  shown  that  the 
security  for  the  rent  will  be  left  inadequate: 
Perrinev.  Marsden,  34  Cal.  15;  Buckout  v. 
Swift,  27  Oal.  433;  87  Am.  Dec.  90. 

Irreparable  injury.— The  injury  mu<^t  be 
such  as  cannot  be  adequately  compensated 
in  damages,  or  it  must  be  irremediable,  or 
lead  to  irremediable  injury:  Middleton  v. 
Franklin,  3  Cal.  241;  Waldron  v.  Marsh,  5 
Cal.  120;  Gregory  v.  Hay,  3  Cal.  334.  Con- 
tinued diversion  of  water  is  irreparable  in- 
jury: See  Lytle  Creek  Water  Co.  v.  Perdew, 
65  Cal.  447;  Johnson  v.  Superior  Court,  65 
Cal.  567.  It  is  only  in  equity  that  future 
injury  can  be  restrained:  Tuolumne  Water 
Co.  V.  Chapman,  8  Cal.  397;  and  the  diver- 
sion of  water  must  be  continuing:  Coker  v. 
Simpson,  7  Cal.  341.  In  a  suit  to  test  the 
priority  of  appropriation  of  water,  an  in- 
junction to  prevent  future  injury  is  proper: 
Marina  v.  Bicknell,  10  Cal.  217.  What  is 
irreparable  injury:  See  1  Am.  St.  Rep.  374- 
379,  note. 

One  who  conducts  water  into  a  stream 
may  yet  be  restrained  from  diverting  any 
of  the  water  unless  he  can  show  that  he 
diverts  no  more  than  he  turned  into  it:  Wil- 
cox Y.  Hausche,  64  Oal.  461. 

An  assignee  of  a  lessor  of  chattels  may 
obtain  an  injunction  to  restrain  the  sheriff 
from  selling  them  as  the  original  lessors 
goods,  though  in  the  leasee's  possession.  The 
lessee  may  not  care  or  be  able  to  protLCt 
them:  Ford  v.  Rigby,  10  Cal.  440. 

The  mere  allegation  of  irreparable  injury 
is  not  sufficient;  the  facts  must  be  shown: 
Burnett  v.  Whitesides,  13  Cal.  156;  Branch 
Turnpike  Co.  v.  Yuba  Co.,  13  Cal.  190.  Xor 
will  an  allegation  amounting  to  a  mere 
statement  of  opinion  suffice:  Hoke  v.  Per- 
due, 62  Cal.  545. 

A  threatened  entry  by  a  water  company 
to  make  excavations,  etc.,  under  proceedings 
in  eminent  domain,  where  the  company  and 
the  sheriff  are  insolvent,  is  sufficient  to 
found  an  injunction:  Bensley  v.  Mountain 
Lake  Water  Co.,  13  Cal.  312;  see,  also,  Na- 
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toma  etc.  Mxn.  Co.  ▼.  Qarkin.  14  Cal.  651; 
Stone  ▼.  Com.  R.  R.  Co.,  18  Eng.  Ch.  122; 
Agar  y.  Regents  Canal  Co.,  Coop.  77;  Bona- 
parte ▼.  Camden  etc.  R.  R.  Co.,  1  Baldw. 
205.  And  a  plaintiff  is  entitled  to  an  in- 
junction where  the  injuries  are  calculated 
to  destroy  the  entire  yalne  of  his  lands  for 
all  useful  purposes.  W.  leased  a  lot  of  land 
on  which  he  erected  a  hotel,  "The  What 
Cheer  House."  He  then  purchased  an  ad- 
joining lot,  upon  which  he  erected  a  larger 
building,  and  occupied  both  as  "The  What 
Cheer  House,"  the  principal  sign  being  re- 
moved to  the  one  last  built.  He  soon  after 
surrendered  the  lease,  and  continued  the 
business  under  the  same  name  in  the  build- 
ing on  the  lot  he  had  purchased.  Defend- 
ants, having  purchased  the  first-mentioned 
lot  and  building,  opened  there  a  hotel  under 
the  name  of  "The  Original  What  Cheer 
House,"  painted  up  in  a  manner  calculated 
to  deceive  the  public  into  the  supposition 
that  it  was  the  same  name.  In  an  action 
by  W.  it  was  held  that  defendant  should  be 
enjoined:  Woo<fward  v.  Lazar,  21  Cal.  448; 
82  Am.  Dec.  751. 

A  person  attempting  to  erect  a  wharf  in 
the  navigable  waters  of  the  bay  of  San 
Francisco,  under  a  contract  with  the  harbor 
commissioners,  in  front  of  a  private  wharf, 
should  be  enjoined  if  the  commissioners  in 
letting  the  contract  have  not  substantially 
followed  the  statute  giving  them  authority: 
'Cowell  V.  Martin,  43  Cal.  605. 

Where  an  administrator  conspires  with 
others  and  institutes  proceedings  in  a  pro- 
bate court,  to  procure  the  sale  of  property 
upon  fraudulent  claims  allowed  by  the  ad- 
ministrator, a  court  of  equity  has  jurisdic- 
tion to  interfere  by  injunction;  but  if  the 
proceedings  are  regular  on  their  face,  and 
the  probate  court  has  jurisdiction,  the  re- 
lief granted  will  be  confined  to  an  injunc- 
tion: Larue  v.  Friedman,  49  Cal.  278. 

HydraiQie  mining.—Discharging  debris 
into  navigable  streams  is  a  nuisance  that 
will  be  enjoined:  Woodruff  v.  North  Bloom- 
field  Min.  Co.,  18  Fed.  Rep.  753;  9  Saw.  441; 
People  y.  Gold  Run  etc.  Min.  Co.,  66  Cal. 
138:  56  Am.  Rep.  80.  See  these  cases  for 
elaborate  discussions  of  the  questions  in- 
volved. 

Injunction,  in  action  by  creditor  to  set 
aside  conveyance.— Complaint  must*  aver 
that  conveyance,  etc.,  was  made  with  intent 
to  hinder,  delay,  or  defraud  creditors.  The 
debtor's  insolvency  is  evidence  of  this:  Ha- 
ger  v.  Shindler,  29  Cal.  59;  and  it  has  been 
said  that  insolvency  must  be  averred:  Har- 
ris y.  Taylor,  15  Cal.  349. 

Trespass.— Anciently,  courts  of  equity 
would  not  interfere  by  injunction  in  cases 
of  trespass.  The  general  rule  remains,  yet 
there  are  exceptional  cases  where  equity  will 
interpose,  but  a  strong  case  must  be  had.  It 
will  interpose  for  the  purpose  of  quieting  a 
possession  or  preventing  a  multiplicity  of 
actions,  or  where  the  value  of  inheritance 
is  put  in  jeopardy,  or  where  irreparable 
mischief  is  threatened  in  relation  to  mines, 
quarries,  or  woodland,   whether    the  same 
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result  from  the  nature  of  the  injury  itself 
or  from  the  insolvency  of  the  party  com- 
mitting it.  Mining  and  taking  ores,  etc.: 
Merced  Min.  Co.  v.  Fremont,  7  Cal.  320; 
More  V.  Massini,  32  Cal.  592.  Cutting  trees: 
Buckalew  v.  Estell,  5  Cal.  108;  Douglass  v. 
Mayor  etc.,  18  Cal.  643.  Cutting  grain: 
Corcoran  v.  Doll,  35  Cal.  476;  West  v. 
Smith,  52  Cal.  322.  Generally:  More  v.  Ord, 
15  Cal.  206;  Tomlinson  v.  Rubio,  16  Cal.  206; 
Brennan  v.  Gaston,  17  Cal.  373;  Hicks  v. 
Compton,  18  Cal.  209}  Leach  v.  Day,  27 
Cal.  &45;  West  v.  Walker,  3  N.  J.  Eq.  279; 
Van  Winkle  v.  Curtis,  3  N.  J.  Eq.  422;  Ker- 
lin  y.  West,  4  N.  J.  Eq.  449.  Where  plain- 
tiff sues  for  damages  for  trespass,  and  asks 
a  perpetual  injunction,  if  he  recovers  a  yer- 
dict,  no  matter  how  small,  it  is  conclusive 
of  the  rights  of  the  parties,  and  a  perpetual 
injunction  should  issue.  Plaintiff  is  not 
bound  to  take  the  mere  money  value  of 
trees,  for  example,  as  they  may  possess  a 
peculiar  value  to  him:  Daubenspeck  v. 
Grear,  18  Cal.  443.  An  action  at  law  can- 
not be  maintained  for  trespass  when  plain- 
tiff is  totally  disseised,  and  defendant  is  in 
adverse  possession:  Raffetto  v.  Fiori,  50  Cal. 
363;  Felton  v.  Justice,  51  Cal.  529.  A  for- 
tiori in  such  a  case  a  court  of  equity  will 
not  intervene  to  restrain  the  commission  of 
threatened  trespasi^es.  In  an  action  to  en- 
join future  trespasees  upon  land,  the  court 
should  limit  the  order  to  plaintiff's  land: 
Moore  v.  Massini,  43  Cal.  389. 

Repeated  trespasses  are  not  of  themselves 
sufficient  to  justify  the  interference  by  in- 
junction; complainant  should  allege  insol- 
vency of  defendant,  or  irreparable  injury  or 
inadequacy  .  of  money  compensation:  Me- 
chanics' Foundry  v.  Ryall,  62  Cal.  416. 

Insolvency  of  defendant.— The  solvency 
of  the  defendant  who  was  about  to  con- 
struct a  tunnel  through  plaintiff's  land, 
thereby  causing  irreparable  injury,  does  not. 
give  any  greater  right  to  commit  the  tres- 
pass; the  case  belongs  to  the  class  in  which 
no  allegation  of  insolvency  is  necessary: 
Richards  v.  Dower,  64  Cal.  62,  citing  nu- 
merous California  cases. 

Trespass,  injunction  against:  See  11 
Am.  Dec.  498-507,  note;  53  Am.  Rep.  346* 
355,  note. 

Proceeding^  in  other  courts:  See  sec. 
3423. 

Mortgage.- Injunction  to  restrain  party 
in  possession  from  waste  during  foreclosure 
suit:  Code  Civ.  Proc,  sec.  745. 

Mortgagee,  to  prevent  injury  to  mort- 
gaged premises,  injunction  by:  See  43  Am. 
St.  Rep.  432-434,  note. 

Disobeying  order  or  process,  contempt, 
etc.:  Code  Civ.  Proc,  sees.  1209,  1210.  Dis- 
obeying injunction  is  contempt:  People  v. 
Judge  of  Placer,  27  Cal.  151.  But  acts  of 
defendant  who  has  had  an  order  modified 
without  notice  to  plaintiff,  in  violation  of 
the  original  injunction,  are  not  contempt  of 
court:  Fremont  v.  Merced  Min.  Co.,  9  Cal. 
18.  When  a  party  to  an  injunction  doubts 
its  significance  or  extent,  he  is  not  to  dis- 
obey it  with  the  view  to  test  it  in  this  par- 
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ticular,  but  he  should  apply  to  the  court 
for  a  modification  or  instruction:  Wells, 
Fargo  &  Co.  v.  Oregon  etc.  Nav.  Co.,  18  Fed. 
Hep.  667;  9  Saw.  426.  Corporations  other 
than  municipal  may  be  punished  for  con- 
tempt fpr  Tiolation  of  an  injunction:  Golden 
Gate  etc.  Min.  Co.  v.  Superior  Court,  65 
Cal.  187.  For  proper  affidavit  to  secure  pun- 
ishment for  contempt  of  one  who  violates 
an  injunction,  see  Strait  v.  Williams,  18 
Nev.  430. 

Effect  of  appeal.— Appeal  from  judgment 
perpetually  restraining  defendant  from  the 
commission  of  certain  acts  and  giving  the 
bond  for  three  hundred  dollars,  besides 
double  the  amount  of  the  money  judgment, 
does  not  suspend  the  injunction:  Heinlen  v. 
Cross,  63  Cal.  44. 


An  injunction  is  not  dissolved  or  super- 
seded by  the  taking  of  an  appeal  from  the 
order  granting  it:  Merced  1^.  Co.  v.  Fre- 
mont, 7  Cal.  130.  Nor  has  the  appellate 
court  power  to  stay  the  operation  of  an  in- 
junction  pending  an  appeal:  Swift 'v.  Shep- 
pard,  (^  Cal.  423. 

When  on  appeal  the  complaint  under 
which  an  injunction  issued  was  held  insuffi- 
cient, the  court  below,  on  the  proceedings 
being  remanded,  Ttill  dissolve  the  writ,  un- 
less prior  to  the  piotion  the  complaint  is 
amended  so  as  to  support  the  decree:  Pfister 
V.  Wade,  59  Cal.  273. 

Pending  an  appeal  from  an  order  refusing 
to  dissolve  a  temporary  injunction,  the  lower 
court  has  jurisdiction  to  go  on  and  try  the 
case:  Bliss  v.  Superior  Court,  62  Cal.  543. 


3421.  Provisional  injunctions. 

Sec.  3421.     Provisional  injunctions  are  regulated  by  the  Code  of  Civil  Pro- 
cedure. 
Injunctions:  See  Code  Civ.  Proc,  sees.  525.-533. 

3422.  Injunction,  when  allowed. 

Sec.  3422.  Except  where  otherwise  provided  by  this  title,  a  final  injunction 
may  be  granted  to  prevent  the  breach  of  an  obligation  existing  in  favor  of  the 
applicant: 

1.  Where  pecuniary  compensation  would  not  afford  adequate  relief; 

2.  Where  it  would  be  extremely  difficult  to  ascertain  the  amount  of  compen- 
sation which  would  afford  adequate  relief; 

3.  Where  the  restraint  is  necessary  to  prevent  a  multiplicity  of  judicial  pro- 
ceedings; or, 

4.  Where  the  obligation  arises  from  a  trust. 

Injunction,   generally:    See   sec.   3420.      suit  sought  to  be  affected  has  been  deter* 
Vexatious    litigation.— As    to    necessity     mined  in  the  former  suits:  Knowles  v.  Inches^ 
of  showing  that  the  matters  set  up  in  the      12  Cal.  212.    See  note  to  sec  3420. 

3423.  Injunction,  when  not  allowed. 

Sec.  3423.     An  injunction  cannot  be  granted: 

1.  To  stay  a  judicial  proceeding  pending  at  the  commencement  of  the  action 
in  which  the  injunction  is  demanded,  unless  such  restraint  is  necessary  to  pre- 
vent a  multiplicity  of  such  proceedings; 

2.  To  stay  proceedings  in  a  court  of  the  United  States; 

3.  To  stay  proceedings  in  another  state  upon  a  judgment  of  a  court  of  that 
state; 

4.  To  prevent  the  execution  of  a  public  statute,  by  officers  of  the  law,  for  the 
public  benefit; 

5.  To  prevent  the  breach  of  a  contract,  the  performance  of  which  would  not 
be  specifically  enforced; 

6.  To  prevent  the  exercise  of  a  public  or  private  office,  in  a  lawful  manner, 
by  the  person  in  possession; 

7.  To  prevent  a  legislative  act  by  a  municipal  corporation.  [Amendment, 
approved  March  30,  1874;  Amendments  1873-74,  267;  took  eilect  July  1, 1874.] 
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See  note  to  sec.  34^. 

Subd.  1.  Proceedings  in  another  court. 
It  is  the  settled  law  of  this  state  that  the 
proftecation  of  a  snit  in  one  court  cannot 
be  enjoined  by  another  court  of  co-ordinate 
jurittdiction:  Wilson  v.  Baker,  64  Colo.  475. 
Nor  can  the  orders  or  decrees  of  one  court 
be  restrained  by  a  court  of  co-ordinate  juris- 
diction: Kicketts  t.  Johnson,  8  Oal.  34; 
Kevalk  v.  Crnemer,  8  Cal.  66;  68  Am.  Dec. 
$04;  Anthony  y.  Dunlap,  8  Cftl.  27;  Chip- 
man  V.  Hibbard.  8  Cal.  270;  Phelan  v. 
8mith,  8  Cal.  521;  Gorham  t.  Toomey,  9 
Cal.  77;  Hockstacker  v.  Levy,  11  Cal.  76; 
Uhlf elder  v.  Levy,  9  Cal.  607;  Crowley  v. 
Davis,  37  Cal.  268.  The  enforcement  of  a 
decree  of  foreclosure  entered  in  violation  of 
a  stipulation  will  not  be  enjoine^  in  an- 
other action;  the  i^medy  is  in  such  action: 
Buell  V.  San  Francisco  Sav.  Union,  3  Cal. 
CI;  and  see  Code  Civ.  Proc,  sec.  76,  in  note. 
Under  this  section  the  courts  of  this  state 


cannot  restrain  persons  within  the  state 
from  prosecuting  an  action  already  pending 
either  in  a  domestic  or  in  a  foreign  juris- 
diction, except  to  prevent  a  multiplicity  of 
suits:  Spreckels  v.  Hawaiian  etc.  Co.,  117 
Cal.  377. 

Injunction  against  Judicial  proceed- 
ings in  other  states  or  countries:  See  56  Am. 
Hep.  663-6(j6,  note;  59  Am.  St.  Rep.  88i)-884, 
note. 

Subd.  7.  To  restrain  legislation.— The 
commissioners  appended  this  note: 

"People  V.  Mnyor  etc.,  32  Barb.  35;.  10 
Abb.  Pr.  144;  People  v.  Lowber,  28  Barb. 
65;  7  Abb.  Pr.  158;  compare  People  v.  Stur- 
tevaut,  9  N.  Y.  263;  59  Am.  Dec.  536;  Davis 
V.  Mayor  etc.,  1  Duer,  451.  As  it  is  not 
supposablc  that  any  court  would  presume 
to  issue  an  injunction  against  any  action  of 
the  legislature,  no  provision  is  made  against 
it." 


PART   IL 

SPECIAL  RELATIONS  OF  DEBTOR  AND  CREDITOR. 

Title  I.    General  Principles 3429 

n.    Fraudulent  Instruments  and  Transfers 3439 

III.    Assignments  for  the  Benefit  of  Creditors 3449 

TITLE  I. 

GENERAL  PRINCIPLES, 

8ec.  3429.  Who  is  a  debtor. 

Sec.  3430.  Who  is  a  creditor. 

Sec.  3431.  Contracts  of  debtor  are  valid. 

Sec.  3432.  Payments  in  preference. 

Sec.  3433.  Relative  rights  of  difiterent  creditors. 

3429.  Who  is  a  debtor. 

Sec.  3429.  A  debtor,  within  the  meaning  of  this  title,  is  one  who,  by  reason 
of  an  existing  obligation,  is  or  may  become  liable  to  pay  money  to  another, 
whether  such  liability  is  certain  or  contingent. 

3430.  Who  is  a  creditor. 

Sec.  3430.  A  creditor,  within  the  meaning  of  this  title,  is  one  in  whose  favor 
an  obligation  exists,  by  reason  of  which  he  is,  or  may  become,  entitled  to  the 
payment  of  money. 

Creditors,  who   are:   See   note,  52   Am.  Dec.  113-119. 

3431.  Contracts  of  debtor  are  valid. 

Sec.  3431.  In  the  absence  of  fraud,  every  contract  of  a  debtor  is  valid  against 
all  his  creditors,  existing  or  subsequent,  who  have  not  acquired  a  lien  on  the 
property  affected  by  such  contract. 
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3432.  Pa3rment8  in  preference. 

Sec.  3432.  A  debtor  may  pay  one  creditor  in  preference  to  another,  or  may 
give  to  one  creditor  security  for  the  payment  of  his  demand  in  preference  ta 
another. 


Qiving  preference  to  creditor.— "This 
has  been  the  inyariable  rule  in  this  state. 
In  Billin]^  y.  BiUings,  2  Cal.  107,  56  Am. 
Dec.  319,  January  Term,  1852,  it  was  de- 
clared that  an  insolyent  debtor  may  prefer 
certain  creditors  in  an  assignment  of  his 
property.  In  Dana  t.  Stanfords,  10  Cal.  269, 
it  was  held  that  'it  is  no  part  of  the  policy 
of  the  insolvent  debtors'  law  to  inhibit  its 
application  to  the  payment  of  one  debt 
rather  than  another.'  Speaking,  in  the  case 
referred  to,  with  regard  to  an  insolvent  debt- 
or disi^osing  of  his  property  in  payment  of 
certain  debts  rather  than  others,  the  first 
recited  case  is  affirmed  in  Chenery  ▼.  Talmer, 
6  Cal.  122,  65  Am.  Dec.  493,  and  in  Smith  ▼• 
Morse,  2  Cal.  541.  Dana  v.  Stanfords.  10 
Cal.  2(>9,  is  affirmed  in  Randall  y.  Buffington, 
10  Cal.  494;  Wellington  v.  Sedgwick,  12  Cal. 
474;  Gladwin  v.  Garrison,  13  Cal.  332; 
Wheaton  v.  Neville,  19  Cal.  46;  Walden  v. 
Mnrdock,  23  Cal.  540;  S3  Am.  Dec.  135;  and 
others.  So  that  this  rule  may  be  said  to  be 
well  setUed:  Mamlock  y.  White,  20  Cal.  598; 


Meelcer  v.  Harris,  19  Cal.  288;  79  Am.  Dec* 
215;  see  sec.  3449,  and  note,  post'*:  Com- 
misBioners*  note;  and  see  generally  a  note  to 
Crawford  v.  Taylor,  26  Am.  Dec.  584. 

A  debtor,  whether  insolvent  or  not,  may 
prefer  any  of  his  creditors,  provided  he  does 
not  do  so  to  hinder,  delay,  or  defraud  his 
creditors,  or  in  contemplation  of  insolvency: 
In  re  Strock,  128  Cal.  658. 

Composition  giving  one  creditor  pref- 
erence, effect  of:  See  57  Am.  Rep.  363-374, 
note. 

Corporation  insolvency  of:  Preferring 
creditors:  See  57  Am.  St.  Rep.  76-81,  note. 

A  corporation  may  prefer  a  creditor: 
Welch  y.  Sargent,  127  Cal.  72;  Merced  Bank 
y.  Ivett,  127  Cal.  IM. 

Assignments  preferring  creditor:  S:e 
sec.  3457,  subd.  1.  The  law  says,  virtuallj, 
that  a  debtor  may  give  a  preference  by  pay- 
ing or  securing  a  creditor,  but  such  pre- 
ferred payment  or.  security  must  not  take 
the  form  of  an  assignment  for  hia  benefit: 
Sabichi  y.  Chase,  108  Cal.  81,  85. 


3433.  Belative  rights  of  different  creditors. 

Sec.  3433.    Where  a  creditor  is  entitled  to  resort  to  each  of  several  funds  for 

the  satisfaction  of  his  claim,  and  another  person  has  an  interest  in.  or  is  entit'ed 

as  a  creditor  to  resort  to  some,  but  not  all  of  them,  the  latter  may  require  the 

former  to  seek  satisfaction  from  those  funds  to  which  the  latter  has  no  such 

claim,  so  far  as  it  can  be  done  without  impairing  the  right  of  the  former  to 

complete  satisfaction,  and  without  doing  injustice  to  third  persons. 

Corporate  creditors.— If  a  bank  receives  the  bank  to  exhaust  its  securities  before 
collateral  securities  for  the  debt  of  a  cor-  sharing  the  other  assets  of  the  corporation: 
poration  to  it,  other  creditors  may  compel     Welch  y.  Sargent,  127  Oal.  72. 

TITLE  II. 

FRAUDULENT  INSTRUMENTS  AND  TRANSFERS. 

Sec.  3439.  Transfer  with  intent  to  defraud  creditors. 

Sec.  3440.  Certain  transfers  presumed  fraudulent. 

Sec.  3441.  Creditors,  when  can  avoid  fraudulent  transfers. 

Sec.  3442.  Question  of  fraud,  how  determined. 

3439.  Transfer  with  intent  to  defraud  creditors. 

Sec.  3439.  Every  transfer  of  property  or  charge  thereon  made,  every  obliga- 
tion incurred,  and  every  judicial  proceeding  taken  with  intent  to  delay  or 
defraud  any  creditor  or  other  person  of  his  demands,  is  void  against  all  credi- 
tors of  the  debtor,  and  their  successors  in  interest,  and  against  any  person  upon 
whom  the  estate  of  the  debtor  devolves  in  trust  for  the  benefit  of  others  than 

the  debtor. 

Who  entitled  to  the  protection  of  this  in  insolvency  of  vendor:  Brown  y.  Bank  of 
section.— That,  an  executor  is  protected,  see  Napa,  77  Cal.  544.  But  see  Miller  v.  Kehoe, 
Kelly  V.  Murphy,  70  Cal.  600.    An  assignee      107  Cal.  340.    Third    persons   not   creditors 
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cannot  attack:  Meyers  v.  Farquharson,  46 
Cal.  190;  Soberanes  v.  Soberanes,  97  Cal. 
140.  If  creditor  of  intestate  seeks  to  set 
aside  the  conyeyance,  his  claim  must  have 
been  presented:  Ohm  v.  Superior  Court,  85 
CaJ.  545;  20  Am.  St.  Rep.  245;  or  he  must 
be  a  judgment  creditor:  Ohm  v.  Superior 
Court,  85  Cal.  545;  20  Am.  St.  Rep.  245. 
That  a  foreign  judgment  creditor  is  not 
protected,  see  Brown  v.  Campbell,  100  Cal. 
635;  38  Am.  St.  Rep.  314.  Whether  an  ad- 
ministrator of  the  vendor  can  bring  suit, 
see  Field  v.  Andrada,  106  Cal.  107.  See, 
generally,  an  excellent  classification  of  those 
parties  who  are  protected  by  the  rule  of 
law  embodied  in  this  section  in  the  note  to 
Greer  v.  Wright,  52  Am.  Dec.  Ill,  113. 

Creditors,  "wlio  are,  within  meaning  of 
law  authorizing  avoidance  of  voluntary  con- 
veyances: See  52  Am.  Dec.  113-119,  note. 

Fraudulent  conveyance.— Every  convey- 
ance of  property  made  and  received  with 
an  intent  to  defraud  creditors  is  void  as  to 
them:  Swinford  v.  Rogers.  23  Cal.  233; 
Tjiwton  V.  Gordon,  34  Cal.  36;  91  Am.  Dec. 
670;  Bishop  v.  Hubbard,  23  Cal.  514;  Booth 
V.  Gait,  58  Cal.  254.  And  the  administra- 
tor of  the  vendor — ^here  of  certain  horses — 
may  attack  the  sale  and  may  show  the  de- 
ceased's indebtedness  at  the  time  of  the  al- 
leged sale:  Harris  v.  Harris,  59  Cal.  623. 
As  to  actions  by  personal  representatives  to 
set  aside  fraudulent  conveyances  of  their 
decedent,  see  Code  Civ.  Proc,  sees.  1589, 
1590.  Such  a  conveyance  is,  however,  good 
as  against  the  grantor  and  his  heirs  and 
devisees:  Hills  v.  Sherwood,  48  Oal.  886; 
Ybarra  v.  Lorenzana,  53  Cal.  197;  and  also 
as  to  subsequent  purchasers  from  the  gran- 
tor, if  they  are  not  bona  fide  purchasers 
without  notice:  Lawton  v.  Gordon,  34  Cal. 
36;  91  Am.  Dec.  670:  Gregory  v.  Haworth, 
25  Cal.  653;  Bull  v.  Ford.  66  Cal.  176;  and 
property  so  conveyed  may  be  levied  upon 
and  sold  at  the 'instance  of  creditors  of  the 
vendor:  Id.  That  the  personal  representa- 
tive of  the  vendor  may  set  it  aside,  see 
supra.  See  Tompkins  v.  Sprout,  55  Cal.  31, 
an  interesting  case  in  which  the  purchaser 
from  the  fraudulent  vendee,  being  charged 
not  with  actual  but  with  constructive  notice, 
the  court  compelled  the  plaintiff  to  repay 
to  such  purchaser  the  amount  of  a  mort- 
gage existing  before  the  plaintiff's  rights  ac<* 
crued  and  which  the  defendant  had  dis- 
charged. A  debtor's  sale  of  his  land  with 
intent  to  defraud  can  operate  as  a  fraud 
only  to  the  extent  of  his  interest  in  the 
land:  Moore  v.  Besse,  43  Cal.  511.  See,  also, 
an  example  of  fraudulent  sale,  where  it  was 
made  to  certain  creditors  who,  out  of  the 
proceeds,  were  to  pay  themselves  and  then 
turn  the  balance  over  to  the  debtor,  the 
scheme  being  designed  to  prevent  other 
creditors  from  attaching:  Menton  v.  Adams, 
49  Oal.  620.  A  sale  of  personal  property  in 
payment  of  an  antecedent  indebtedness  is 
not  void  under  section  3439  of  the  Civil 
Code,  although  the  vendee  knew  that  the 
effect  of  the  sale  would  be  to  hinder  and 
delay  other  creditors:  Ross  y.  Sedgwick,  09 


Cal.  247.  But  see  Godfrey  v.  3kliller,  80  Cal. 
420;  and  Sukeforth  v.  Lord,  87  Cal.  399. 
where  property  in  excess  was  transferred  to 
creditor.  A  conveyance  to  the  wife  sepa- 
rately by  one  who  was  indebted  to  the  com- 
munity, where  such  conveyance  was  with 
the  husband's  consent,  was  held  not  fraudu- 
lent as  to  creditors  of  the  husband:  Read 
V.  Rahm,  65  Cal.  343. 

Fraudulent  conveyances,  instances  of: 
See  28  Am.  Rep.  721-723,  note;  11  Am.  St. 
Rep.  757-759,  note. 

Existing  creditors.— Deed  from  grantor 
who  has  no  title  to  give  cannot  be  set  aside 
by  his  creditors:  Danglarde  v.  Elias,  80  Cal. 
65.  See,  also,  Moore  v.  Vestal,  88  Ca).  396; 
22  Am.  St.  Rep.  310;  Bull  v.  Ford,  66  Cal. 
176;  Judson  v.  Lyford,  84  Cal.  505.  A 
knowledge  by  the  creditor  of  the  convey- 
ance does  not  prevent  him  from  attacking 
it:  Fitch  v.  Corbett,  64  Cal.  150. 

Fraudulent  intent:  See  sec.  3442,  post; 
Windhaus  v.  Bootz,  92  Cal.  617.  See  a  valu- 
able note  in  14  Am.  St.  Rep.  747,  on  this  sub- 
ject generally.  In  an  action  by  a  judg- 
ment creditor  to  set  aside  deeds  of  gift 
made  by  the  judgment  debtor  to  his  wife  as 
being  void  as  against  prior  creditors  it  is 
necessary  specifically  to  find  that  the  deeds 
were  made  with  a  fraudulent  intent  in  or- 
der to  sustain  a  judgment  for  the  plaintiff, 
and  such  finding  cannot  be  inferred  from 
findings  that  the  deeds  were  without  con- 
sideration, and  that  the  judgment  debtor 
was  insolvent  when  he  made  them,  though 
without  full  knowledge  of  his  actual  finan- 
cial condition,  and  that,  by  the  making  of 
them,  he  hindered,  delayed,  and  defrauded 
the  plaintiff  in  the  collection  of  his  debt: 
Bull  V.  Bray,  89  Cal.  266. 

Subsequent  creditors.— In  Horn  v.  Vol- 
cano Water  Co.,  13  Cal.  62,  73  Am.  Dec. 
569,  it  was  held  that  a  voluntary  convey- 
ance, unless  fraudulent  in  fact,  was  not 
void  as  to  subsequent  creditors;  though  it 
was  also  there  stated  that  evidence  of  an  in- 
tent to  defraud  existing  creditors  is  sufficient 
priQia  facie  evidence  of  fraud  as  against 
subsequent  creditors:  See  Hussey  v.  Castle, 
41  Cal.  239.  That  a  sale  with  intent  to  de- 
fraud subsequent  purchasers  is  fraudulent 
as  against  such  purchasers  for  a  valuable 
consideration  and  without  notice,  see  Frink 
V.  Roe,  70  Cal.  296.  See,  also,  note  to  Jen- 
kins V.  Cloment,  14  Am.  Dec.  698,  703. 

Voluntary  conveyances  are  void  as  to 
the  existing  creditors  of  the  grantor:  Swartz 
V.  Hazlett,  8  Cal.  118,  a  deed  from  father 
to  son  and  another.  Voluntary  convey- 
ances given  to  defraud  may  be  set  aside 
although  the  grantee  was  innocent:  Lee  v. 
Figg,  37  Cal.  328;  99  Am.  Dec.  271.  See 
sec.  3442,  post.  See  note  on  voluntary  con- 
veyances, 14  Am.  St.  Rep.  739-754. 

There  is  a  distinction  between  voluntary 
conveyances  constructively  fraudulent  and 
voluntary  conveyances  tainted  with  actual 
fraud.  This  was  pointed  out  and  applied  in 
Fitch  V.  Corbett,  64  Cal.  150,  where  the  in- 
debtedness to  the  creditor,  not  being  defi- 
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nitely  known,  was  fixed  by  the  parties  after 
the  conveyance,  and  the  creditor's  knowl- 
ed;;e  of  snch  conveyance  and  that  it  was 
fraudulent  was  held  not  to  waive  any  of  the 
creditor's  rights.  See,  also,  a  consideration 
of  ntany  phases  of  thio  branch  of  fraudulent 
conveyances  in  the  note  to  Jenkins  v.  Clem- 
ent, 14  Am.  Dec.  698,  703. 

Subsequent  creditorB.— As  to  the  validity 
of  voluntary  conveyances  where  subsequent 
creditors  are  concerned,  see  supra,  "Subse- 
quent Creditors,"  in  this  note;  see,  also, 
note  to  Jenkins  v.  Clement,  14  Am.  Dec. 
698,  703. 

Recital  of  consideration,  what  evidence  of 
payment  where  the  rights  of  third  parties 
are  concerned:  See  Galland  v.  Jackman,  26 
Cal.  79;  85  Am.  Dec.  172;  Gillan  ▼.  Met- 
calf,  7  Cal.  137. 

Transfers  by  husbands  in  fraud  of 
wives:  See  note  to  Thayer  v.  Thayer,  39 
Am.  Dec.  218. 

Transfer  to  one  creditor  in  fraud  of 
others:  See  Wood  v.  Franks,  67  Cal.  32; 
also  Godfrey  v.  Miller,  80  Cal.  420.  A  sale 
of  personal  property  in  payment,  of  an  ante- 
cedent indebtedness  is  not  void  under  the 
above  section,  although  the  vendee  knew 
that  the  effect  of  the  sale  would  be  to  hin- 


der and  delay  other  creditors:  lloss  v.  Sedg- 
wick, 09  Cal.  247^  But  see  Godfrey  v.  Mil- 
ler, 80  Cal.  420;  and  the  receiving  by  a 
creditor  of  property  largely  in  excess  of  his 
demand  is  a  fact  showing  fraudulent  intent: 
Sukeforth  v.  Lord,  87  Cal.  399. 
•  Validity  of  between  parties.— A  transfer 
which  would  be  Invalid  as  against  creditors 
may  be  good  between  the  parties:  Sexey  v. 
Adkinson,  34  Cal.  346;  91  Am.  Dec.  698; 
Hills  v.  Sherwood,  48  Cal.  380;  Lawton  v. 
Gordon,  31  Cal.  30;  91  Am.  Dec.  670.  But 
see  Hasshagen  v.  ITasshagen,  80  Cal.  514, 
and  Yitoreno  v.  Corea,  92  Cal.  09. 

Who  may  make.— Deed  may  be  made  to 
hinder,  delay,  and  defraud  creditors  by  rich 
man  as  well  as  by  one  who  is  insolvent: 
Hager  v.  Schindler,  29  Cal.  47. 

Assignment  for  creditors.— This  sectioa 
does  not  apply  to  a  voluntary  assignment 
for  the  benefit  of  creditors:  First  Nat.  Bank 
V.  Menke,  128  Cal.  103. 

Judgment  lien.— A  judgment  docketed 
against  a  debtor  who  has  made  a  fraudu- 
lent conveyance  prior  to  its  rendition,  be- 
comes a  lien  on  the  real  estate  conveyed: 
First  Nat.  Bank  v.  Maxwell,  123  CaL  360; 
69  Am.  St.  Rep.  04. 


3440.  Certain  transfers  presumed  fraudulent. 

Sec.  3440.  Every  transfer  of  personial  property  other  than  a  thing  in  action 
or  a  ship  or  cargo  at  sea  or  in  a  foreign  port,  and  every  lien  thereon,  other  than 
a  mortgage  when  allowed  by  law  and  a  contract  of  bottomry  or  respondentia, 
is  conclusively  presumed,  if  made  by  a  person  having  at  the  time  the  possession 
or  control  of  the  property,  anid  not  accompanied  by  an  immediate  delivery, 
and  followed  by  an  actual  and  continued  change  of  possession  of  the  things 
transferred,  to  be  fraudulent  and  therefore  void  against  those  who  are  his 
creditors  while  he  remains  in  possession  and  the  successors  in  interest  of  such 
creditors,  and  against  any  persons  on  whom  his  estate  devolves  in  trust  for  the 
benefit  of  others  than  himself,  and  against  purchasers  or  encumbrancers  in  good 
faith  subsequent  to  the  transfer;  provided,  however,  that  the  provisions  of  this 
section  shall  not  apply  to  the  transfers  of  wines  in  the  wineries  or  wine  cellars 
of  the  makers  or  owners  thereof,  or  other  persons  having  possession,  care,  and 
control  of  the  same,  and  the  pipes,  casks,  and  tanks  in  which  the  said  wines  are 
contained,  which  transfers  shall  be  made  in  writing,  and  certified  and  acknowl- 
edged and  vei-ified  in  the  same  form  as  provided  for  chattel  mortgages,  and 
which  shall  be  recorded  in  the  book  of  miscellaneous  records  in  the  office  of  the 
county  recorder  of  the  county  in  which  the  same  are  situated.  [Amendment, 
approved  March  12,  1895;  Stats.  1895,  p.  47;  in  effect  sixty  days  from  March 
12,  1895.] 


Who  may  attack  and  avoid  fraudulent 
transfer:  .See  notes  52  Am.  Dec.  Ill,  113- 
119;  18  Am.  Dec.  622. 

Bona  fide  purchaser,  presumption  that 
subsequent  purchaser  is:  See  17  Am.  St. 
Rep.  288-290,  note. 

Change  of  possession  is  necessary  to  the 
validity  of  a  sale  of  personalty  so  far  as 


third  persons  are  concerned,  and  this  chancre 
of  possession  must  be  immediate  and  con- 
tinued: Watson  T.  Rodprers,  53  Cal.  401; 
Hesthal  t.  Myles,  53  Cal.  623:  Woods  t. 
Bugby,  29  Cal.  406;  Cahoon  v.  Marsh.nll,  25 
Cal.  197;  West  v.  Paul,  22  Cal.  492;  Ed- 
wards T.  Sonoma  Valley  Bank,  59  Cal.  148; 
McClain  v.  Buck,  73  Cal.  320.    The  burden 
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in  on  the  person  claiming  this  delivery  to 
have  been  made  to  prove  it:  Stephens  v. 
Hallstead,  58  Cal.  193.  A  delivery  before 
levy  at  the  snit  of  a  creditor  of  the  vendor, 
it  Beems,  will  not  validate  the  sale:  Edwards 
V.  Sonoma  Valley  Bank,  50  Cal.  148.  The 
delivery  is  insufficient  where  a  servant  of 
the  vendor  remained  in  possession  as  before, 
and  kept  the  property  on  the  same  ranch 
on  which  it  was  before  the  sale — the  ranch 
being  the  property  of  the  vendor,  but  leased 
to  the  vendee  on  the  sale  of  the  stock  and 
hay:  Grum  v.  Barney,  55  Cal.  254.  Where 
certain  hogs  were  allowed  to  remain  on  the* 
ranch  of  a  vendor  in  charge  of  the  same 
persons  who  had  charge  of  them  before 
sale,  such  persons,  after  sale,  being  request- 
ed by  the  vendee  to  take  charge  of  them 
for  him,  held  no  immediate  delivery  and 
continued  change  of  possession:  Mosgrove  v. 
Harris,  94  Cal.  162.  What  constitutes  an 
immediate  delivery  and  an  actual  and  con- 
tinued change  of  possession  is  a  fact  to  be 
determined  by  evidence  in  each  particular 
case:  Porter  v.  Bucher,  98  Cal.  454;  Meads 
V.  Lasar,  92  Cal.  221.  See,  also,  Schumacher 
V.  Connolly,  75  Cal.  282;  Dale  v.  Purvis,  78 
Cal.  113;  see  infra,  "Property  in  Hands  of 
Third  Person."  Where  a  husband  conveyed 
personal  property  .to  his  wife  and  she  im- 
mediately took  possession,  the  mere  fact  that 
the  husband  afterward  used  the  property 
did  not  make  it  a  void  transfer:  See  Mor- 
gan V.  Ball,  81  Cal.  93;  15  Am.  St.  Rep.  34. 
A  sale  of  personal  property,  to  be  valid 
against  creditors,  must  be  accompanied  by 
an  actual  and  immediate  change  of  posses- 
sion: Bell  V.  Mcaellan,  67  Cal.  283.  If  not 
accompanied  by  such  change,  the  presump- 
tion of  fraud  is  conclusive:  See  Bunting  v. 
Saltz,  84  Cal.  168.  See,  also,  Pearce  v. 
Boggs,  99  Cal.  340.  The  good  faith  of  the 
transaction  is  immaterial  if  there  is  no 
change  of  possession:  See  Brown  v.  O'Neal, 
95  Cal.  262;  29  Am.  St.  Rep.  111.  Although 
statute  of  frauds  is  not  applicable  to  sale 
by  joint  owner  or  cotenant  of  personal  prop- 
erty of  his  interest  to  a  third  party,  where 
his  co-owner  has  exclusive  possession,  yet 
where  one  of  the  co-owners  of  personal  prop- 
erty, who  is  in  the  sole  possession  thereof, 
sells  his  interest  therein  to  a  third  party, 
there  must  be  an  immediate  delivery,  fol- 
lowed by  an  actual  and  continued  change 
of  possession,  as  required  by  section  3440 
of  this  code,  or  the  sale  will  be  void  as  to 
his  creditors:  Brown  v.  O'Neal,  95  Cal.  262; 
29  Am.  St.  Rep.  111.  A  sale  of  personal 
property  not  accompanied  by  immediate  de- 
livery and  change  of  possession  is  void  as 
against  assignee  in  insolvency:  Brown  v. 
Bank  of  Napa,  77  Cal.  544. 

See  O'Brien  v.  Chamberlain,  50  Cal.  685, 
where  it  was  held  a  circumstance  to  be  con- 
sidered in  determining  the  validity  of  a  pur- 
chase at  an  execution  sale  that  the  pur- 
chaser permitted  the  property  to  continue  in 
the  possession  of  the  judgment  debtor. 

Change  of  possession  to  satisfy  this  sec- 
tiou  must  be  open  and   unequivocal,  car- 


rying with  it  the  usual  indicia  of  owner- 
ship. Where  it  is  not  so,  the  sale  is  void 
as  to  other  creditors:  Rothschild  v.  Storer, 
116  Cal.  670.  Kesumption  of  possession  by 
the  vendor  does  not  necessarily  import 
fraud:  Rothschild  v.  Storer,  116  Cal.  670. 

For  further  instances  of  such  change  of 
possession  as  to  constitute  a  valid  sale,  see 
Adams  v.  Weaver,  117  Cal.  42;  Howe  v. 
Johnson,  117  Cal.  37. 

The  sale  is  not  a  nullity;  it  is  good  even 
against  the  creditors,  except  when  attacked 
in  legal  proceedings  for  the  collection  of 
their  debts;  the  vendee  can  convey  a  title  to 
a  bona  fide  purchaser  good  against  the  cred- 
itors if  possession  is  taken  by  such  pur- 
chasers prior  to  seizure  under  attachment: 
Williams  v.  Borgwardt,  119  Cal.  80. 

What  eonstituteB  change  of  poMss- 
sion,  generally.— The  word  "actual,**  as  ap- 
plied to  the  change  of  possession,  means  ex- 
isting in  act,  and  truly  and  absolutely  so; 
really  acted  or  acting;  carried  out;  opposed 
to  potential,  possible,  virtual  or  theoretical: 
Bunting  v.  Baltz,  84  Cal.  168.  Transfer  of 
land  on  which  the  personal  property  is  situ- 
ated is  not  sufficient  to  satisfy,  statute  of 
frauds:  Bunting  v.  Baltz,  84  Cal.  168.  The 
vendee  must  take  actual  possession;  it  must 
be  open  and  unequivocal,  carrying  with  it 
the  usual  marks  and  indications  of  owner- 
ship and  must  be  continuous:  See  Stevens 
V.  Invin,  15  Cal.  503;  76  Am.  Dec.  500. 
See,  also,  Samuels  v.  Gorham,  5  Cal.  226.  If 
the  property  is  not  in  existence  at  the  time 
of  sale,  the  statute  does  not.  apply,  and  the 
sale  is  valid:  See  Newell  v.  Desmond,  74 
Cal.  46.  A  sale  of  personal  property,  ac- 
companied by  such  open  and  unequivocal 
acts  on  the  part  of  the  vendee  as  to  give 
evidence  to  the  world  of  his  ownership,  and 
to  show  that  the  ownership  and  possession 
of  the  vendor  had  wholly  ceased,  is  valid, 
under  section  3440  of  this  code,  as  against 
creditors  of  the  vendor:  Gould  v.  Huntley, 
73  Cal.  399.  See  Ross  v.  Sedgwick,  69  Cal. 
247,  where  the  vendor  of  the  furniture  in 
a  lodging-house  continued  in  the  house  after 
the  sale  was  completed.  Under  the  facts  in 
the  case  it  was  ^eld  that  there  was  suffi- 
cient change  of  possession.  Though  the  legal 
title  of  a  house  remains  in  the  vendor,  the 
purchaser  of  the  furniture  may  take  actual 
possession  of  it  and  allow  it  to  remain  in 
the  house:  See  Ross  v.  Sedgwick,  69  Cal. 
247.  In  Hart  v.  Mead,  84  Cal.  244,  a  trans- 
fer of  cattle  ninning  on  the  range  by  a 
father  to  his  daughter  was  held  an  actual 
transfer.  See,  also,  Hogan  v.  Cowell,  73 
Cal.  211,  where  horses  were  pastured  on  pur- 
chaser's land  before  the  sale. 

Possession  of  personalty  must  be  so 
changed  as  to  indicate  by  the  change  that 
the  former  owner  no  longer  owns  it:  Bunt- 
ing V.  Baltz,  84  Cal.  168.  See,  also,  Engles 
V.  Marshall,  19  Cal.  320.  In  Bunting  v. 
Baltz,  84  Cal.  168,  a  farm  wagon  was  sold 
by  a  person  who  resided  on  a  homestead 
owned  by  the  vendee,  and  the  wagon  re- 
mained on  the  homestead  after    the  sale. 
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Held,  not  a  sufficient  transfer.  In  Ruddle 
T.  Givens,  76  Cal.  457,  it  seems  there  was 
a  temporary  change  of  possession,  followed 
by  the  assumption  of  control  by  the  original 
owner;  held  not  sufficient  change.  Where, 
on  a  sale,  the  purchaser  leaves  the  property 
in  the  place  where  it  was  stored,  and  after- 
ward permits  the  seller  to  take  and  use  it, 
and  works  for  the  seller  while  using  the 
property,  the  sale  is  Toid  as  to  the  creditors 
of  the  seller:  Bill  y.  McClellan,  67  Cal.  283. 
See,  also,  Joshua  Hendy  Machine  Works  ▼. 
Connolly,  76  Cal.  806;  Young  v.  Aguirre, 
dO  Cal.  175;  EscoUe  y.  Franks,  67  Cal.  137. 

The  following  was  held  to  be  a  yalid 
sale,  accompanied  by  immediate  and  con- 
tinuous change  of  possession:  On  the 
twenty-sixth  of  April,  1876,  at  his  farm  in 
Sutter  county,  one  Nelson  delivered  eighty 
head  of  cattle  to  the  plaintiff,  to  whom  they 
had  been  sold  on  the '  twenty-sixth  of  the 
previous  November,  who  took  them  into 
possession,  but  did  not  remove  tkem,  the 
water  then  being  too  high;  on  May  Ist  fol- 
lowing he  took  sixty-three  of  the  stock  to 
his  farm,  about  four  miles  from  Nelson's 
place,,  where  he  kept  them  until  June  18, 
1870,  when  they  came  back  to  their  former 
range,  where  the  cows  in  the  band  were 
cared  for  by  Nelson  under  an  agreement 
theretofore  made  with  the  plaintiff  that  for 
such  services  he  should  be  compensated. 
The  defendant  justified  as  sheriff  under  an 
execution  against  Nelson:  Humphreys  v. 
Harkey,  59  Cal.  626. 

See  Bemal  v.  O'Hanlon,  59  Cal.  284,  where 
the  courts,  finding  that  the  sale  was  accom- 
panied by  an  immediate  and  continuous 
change  of  possession,  would  not  be  dis- 
turbed. So,  also,  in  Redington  y.  Nunan,  60 
Cal.  632,  where  the  sale  was  to  the  plain- 
tiff by  the  assignee  in  insolvency  of  one  C. 
of  the  stock  of  a  drugstore;  C.  remained  in 
possession  pending  his  negotiation  to  pur- 
chase from  the  plaintiff,  but  the  arrange- 
ment not  being  completed,  the  plaintiff  took 
possession  some  time  prior  to  the  levy  by 
the  defendant. 

The  fact  that  lessees  of  land  employ  their 
lessor  to  work  for  them  does  not  render 
grain  grown  from  the  lessees'  seed  liable  to 
be  seized  by  the  lessor's  creditors:  Ralph  v. 
Lockwood,  61  Cal.  155. 

H.,  having  cattle  running  at  large  with 
those  of  his  tenant,  sold  them  to  the  plain- 
tiff; the  cattle  were  driven  into  a  corral, 
where  H.  said  to  the  plaintiff,  "Here  are 
your  cows  that  you  bought."  Thereupon  the 
plaintiff  requested  B.  to  take  care  of  the 
cattle,  and  B.  agreeing  to  do  so,  they  were 
turned  back  into  the  pasture.  This  was  de- 
cided to  be  an  immediate  and  actual  change 
of  possession,  valid  as  to  creditors:  Morgan 
y.  Miller,  62  Cal.  492. 

An  instruction  to  jury  that  when  prop- 
erty is  so  situated  that  vendee  is  en- 
titled to,  and  cAn  rightfully  take  posses- 
sion at  his  pleasure,  he  is  considered  as 
having  actually  received  it  as  the  statute 
requires,  is  in  direct  conflict  with  this  sec- 


tion: Pearce  v.  Boggs,  99  Oal.  340;  to  same 
effect,  Etchepare  v.  Aguirre,  91  CaL  288;  25 
Am.  St.  Rep.  180.  That  where  sale  of  per- 
sonal property  is  not  accompanied  by  an  im- 
mediate delivery  it  is  conclusively  presumed 
to  be  fraudulent  as  against  attaching  cred- 
itors, see  Howe  v.  Johnson,  107  CaL  67; 
and  constructive  possession  is  not  enough: 
Howe  v.  Johnson,  107  Cal.  67.  But  where 
a  vendee  is  a  purchaser  in  good  faith  for  a 
valuable  consideration  of  a  farm,  he  is  en- 
titled, as  against  attaching  creditor  of  gran-- 
tors,  to  product  of  farm  raised  after  con- 
veyance: Howe  v.  Johnson,  107  Cal.  67. 

In  the  following  there  was  held  not  to  be 
a  sufllcient  delivery  as  against  the  assignee 
in  insolvency  of  the  vendor:  The  subject 
matter  was  a  quantity  of  hay  in  the  ven- 
dor's barn;  there  was  a  sale  and  verbal  de- 
livery, and  a  keeper  left  by  the  purchaser 
in  charge.  Some  of  the  hay  was.  removed, 
but  that  in  controversy  remained  in  the 
bam  under  the  vendor's  control  for  three 
months,  when  attached  by  a  creditor  of  the 
latter:  Merrill  v.  Hurlburt,  63  Cal.  494. 

The*  object  of  this  section  is  to  require  no- 
tice to  the  world  of  the  transfer:  Murphy 
v.  Mulgrew,  102  CaL  547;  41  Am.  St.  Rep. 
200. 

Delivery  by  the  vendor  of  hay  on  board  a 
schooner  chartered  by  the  purchaser,  to  be 
taken  to  the  latter,  is  a  sufficient  delivery 
accompanied  by  change  of  possession  to  sat- 
isfy the  statute:  Schmidt  v.  Nunan,  63  Cal. 
371. 

A  sale  under  the  following  drcumstances 
was  held  void  as  to  creditors:  Swift  sold 
cattle  to  Mary  Cowder  without  transfer  of 
possession;  he  afterward  married  her,  and 
still  exercising  control  over  the  cattle  with 
her  knowledge  and  consent,  sold  them,  at 
her  direction,  to  plaintiff  Bean,  but  by  a 
bill  of  sale  made  out  in  his  own,  Swiffs, 
name.  After  this  sale  to  Dean  the  cattle 
still  continued  in  Swift's  possession,  and  the 
debt  on  which  they  were  seized  by  the  shez^ 
iff  was  one  contracted  after  the  sale  to 
Dean  while  Swift  still  had  possession:  Dean 
y.  Walkenhorst,  64  Cal.  78. 

Employment  of  vendor  by  vendee  is 
evidence  in  some  cases  of  a  want  of  actual 
change  of  possession:  Goldstein  v.  Nunan, 
66  Cal.  542.  See,  also,  Godchaux  v.  Mul- 
ford,  26  Cal.  316.  But  it  is  not  conclusive 
evidence,  and  its  effect  may  be  modified  by 
other  circumstances:  See  Etchepare  ^* 
Aguirre.  91  Cal.  288;  25  Am.  St.  Rep.  180; 
and  Gould  v.  Huntley,  73  Cal.  399. 

Change  of  possession,  a  question  of 
law  or  of  fact.— The  question  whether  a 
transfer  of  personal  property  has  been  ac- 
companied by  an  immediate  delivery,  and 
followed  by  an  actual  and  continued  change 
of  possession,  is  to  be  determined  on  the 
particular  facts  which  surround  the  given 
transaction  or  transfer;  and  where  the  evi- 
dence is  of  such  a  character  as  not  to  ren- 
der it  clear,  as  matter  of  law,  that  no  evi* 
dence  existed  tending  to  show  a  transfer 
which  would  be  good  under  the  statute,  tbs 
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<ine8tion  is  one  of  fact  for  the  determina- 
tion of  the  jury,  and  it  is  error  for  the 
coart  to  grant  a  nonsuit:  Byrnes  y.  Moore, 

93  Cal.  3d3.  See,  also,  Redington  y.  Nunan, 
00  Cal.  632;  Hesthal  y.  Myles,  53  Gal.  623; 
Claudius  y.  Aguirre,  89  Cal.  601;  Hodgkins 
y.  Hook,  23  Cal.  581;  Engles  y.  Marshall, 
19  Cal.  320. 

Sale  by  husband  to  wife.— That  the  re- 
lationship existing  between  husband  and 
wife  does  not  affect  the  construction  or  in- 
terpretation of  this  section,  see  Murphy  y. 
Mulgrew,  102  Cal.  W7;  41  Am.  St.  Kep. 
200.  The  construction  of  this  section  is  not 
nullified  as  to  sales  between  husband  and 
wife  by  section  165  of  this  code:  Murphy  y. 
Mulgrew,  102  Cal.  547;  41  Am.  St.  Rep. 
200.  A  sale  by  husband  to  wife  of  cer- 
tain horses  on  the  homestead,  the  husband 
taking  charge  of  them  and  managing  them 
the  same  as  before  bill  of  sale  was  giyen, 
was  held  not  such  an  immediate  deliyery 
«nd  actual  and  continued  change  of  posses^ 
flion  as  is  contemplated  by  this  section,  in 
Murphy  y.  Mulgrew,  102  Cal.  547;  41  Am. 
St.  Rep.  200.  As  to  sale  by  husband  to  wife 
of  hay  grown  on  the  homestead  and  chiimed 
by  husband's  assignee  in  insolyency,  see  Por- 
ter y.  Bucher,  98  Cal.  454. 

The  sale  by  a  husband  to  his  wife  of  an 
xmdiyided  interest  in  a  piece  of  land,  to- 
gether with  an  undiyided  interest  in  a  stock 
of  goods  in  a  store  thereon,  not  accompanied 
by  a  change  of  possession  or  *of  manage- 
ment, is  yoid  as  to  the  goods,  as  against 
creditors  of  the  husband:  Hammond  y.  Borg- 
wardt,  126  Cal.  611. 

A  sale  of  personal  property  by  a  husband 
to  his  wife  is  yoid  as  to  his  creditors,  if  he 
remains  in  control  and  possession  thereof; 
though  she  subsequently  makes  and  records 
an  inyentory  of  her  separate  property  and 
includes  such  personalty  therein:  O'Kane  y. 
Whelan,  124  Cal.  200;  71  Am.  St.  Rep.  42. 

Bill  of  sale.— That  bill  of  sale  passes  title 
as  between  the  parties  but  not  as  against 
creditors  of  vendor,  see  Francisco  y.  Aguirre, 

94  Cal.  180;    Crocker  y.  Cunningham,    122 
.     Cal.  547;  but  it  is  good  as  against  voluntary 

ussignee  of  vendor  when  former  has  never 
been  in  actual  possession:  Francisco  v. 
Aguirre,  94  Cal.  180.  See,  also,  Oro  Mining 
«tc.  Co.  y.  Starr,  76  Cal.  166.  But  see  Green- 
baum  V.  Martinez,  86  Cal.  459,  where  title 
to  wheat  passed  as  against  attaching  cred- 
itors of  vendor  when  vendee  held  bill  of 
sale,  although  warehouse  receipts  were  in 
name  of  vendor.  As  to  effect  of  mistakes 
made  in  bill  of  sale  as  to  price  of  goods,  see 
Haubert  v.  Mausshardt,  89  Cal.  433;  omis- 
sion of  goods  intended  to  be  included  in; 
Myers  v.  Moulton,  71  Cal.  498;  that  parol 


evidence  as  to  acts  and  declarations  of  ven- 
dor in  possession  of  goods  after  delivery  of 
bill  of  sale  are  admissible,  see  Etchepare  v. 
Aguirre,  91  Cal.  288;  25  Am.  St.  Rep.  180; 
Murphy  v.  Mulgrew,  102  Cal.  547;  41  Am. 
St.  Rep.  200. 

Pledge,  to  be  valid  against  creditors  of 
the  pledgor,  must  be  acconu>anied  by  deliv- 
ery and  continued  change  of  possession: 
McFall  v.  Buckeye  etc.  Assn.,  122  Cal.  468; 
68  Am.  St.  Rep.  47  (pledge  of  shares  of 
stock). 

A  pledge  of  firm  property  to  trustees  to 
secure  creditors,  to  be  effective  against  other 
creditors,  must  be  with  complete  delivery 
and  actual  change  of  possession:  Lilienthal 
y.  Ballou,  125  Cal.  183. 

Chattel  mortgage.— (%ange  of  possession 
not  necessary;  it  must  be  recorded:  Sec 
2959,  ante. 

Chattel  mortgage,  when  void  as  to 
creditors  and  purchasers:  Sec.  2957. 

Property  in  hands  of  third  person.— If 
a  vendor  of  goods  in  the  hands  of  a  third 
person  directs  him  to  deliver  them  to  the 
purchaser,  and  this  third  person  wrote  to 
the  purchaser  to  come  and  get  them,  and 
then  at  the  purchaser's  request  keeps  them 
exclusively  for  him,  it  is  a  sufficient  deliy- 
ery as  to  third  persons:  Williams  v.  Lerch, 
56  Cal.  330. 

Forming  corporation.«-Where  one  sells 
his  business  with  the  personal  property  used 
therein  to  a  corporation  formed  by  himself 
and  family,  and  thereafter  the  business  is 
carried  on  substantially  the  same  as  before, 
the  transfer,  so  far  as  concerns  the  per- 
sonalty, is  void  as  to  his  creditors:  McKee 
etc.  Co.  V.  Martin,  126  Cal.  557. 

Judicial  sales.— Whether  judicial  sales 
are  within  the  purview  of  this  title  requir- 
ing change  of  possession,  see  Davis  v.  Drew, 
58  Cal.  152,  where  the  question  was  not  de- 
cided. Consult,  also,  a  note  to  Boardman  v. 
Keeler,  15  Am.  Dec.  670,  671,  where  the 
continuance  of  the  possession  of  the  defend- 
ant on  such  sales  is  declared  not  to  raise 
the  presumption  of  fraud. 

This  section  does  not  apply  to  a  sale  un- 
der execution,  where  the  purchaser  is  not  a 
party  to  the  proceedings:  Matteucci  v.  Whe- 
lan, 123  Cal.  312;  69  Am.  St.  Rep.  60.  See, 
too,  Curtner  v.  Lyndon,  128  Cal.  35. 

Estoppel.— An  attaching  creditor  may  be 
estopped  to  attack  the  validity  of  a  sale  by 
the  debtor,  on  the  ground  of  its  invalidity 
for  want  of  delivery  and  change  of  posses- 
sion: Sullivan  v.  Johnson,  127  Oal.  230. 

Growing  crops  are  not  within  this  sec- 
tion: O'Brien  v.  Ballou,  116  Cal.  318.  See, 
too,  Curtner  v.  Lyndon,  128  Cal.  35» 


8441.  Creditors,  when  can  avoid  frandnlent  transfer. 

Sec.  3441.  A  creditor  can  avoid  the  act  or  obligation  of  his  debtor  for  fraud 
only  where  the  fraud  obstructs  the  enforcement  by  legal  process  of  his  right  to 
^ake  the  property  affected  by  the  transfer  or  obligation. 
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3442.  Question  of  fraud,  how  determined. 

Sec.  3442.  In  all  cases  arising  under  section  twelve  hundred  and  twenty- 
seven,  or  under  the  provisions  of  this  title,  except  as  otherwise  provided  in  sec- 
tion thirty-four  hundred  and  forty,  the  question  of  fraudulent  intent  is  one 
of  fact  and  not  of  law;  nor  can  any  transfer  or  charge  be  adjudged  fraudulent 
solely  on  the  ground  that  it  was  not  made  for  a  valuable  consideration,  unless 
such  transfer  or  charge  was  made  by  a  person  while  insolvent  or  in  contempla- 
tion of  insolvency.  [Commissioners'  Amendment^  approved  March  16,  1901; 
took  effect  July  1,  1901.] 

Fraud,  inadequacy  of  consideration  as 
evidence  of:  See  57  Am.  Dec.  217,  note. 

Fraudulent  intent  a  question  of  fact 
and  must  be  proved:  See  fsec.  3439,  ante; 
Read  v.  Rahn,  es  Cal.  343;  Harris  v.  Bums, 
50  Cal.  140;  McFadden  v.  Mitchell.  54  Cal. 
629;  Miller  v.  Stewart,  24  Cal.  502;  Rich- 
ards V.  Schroeder,  10  Cnl.  431;  McKenty  v. 
Gladwin,  10  Cal.  227;  Wetherly  y.  Straus, 
93  Cal.  283;  Morgan  v.  Hecker,  74  Cal. 
540;  Wellinsrton  v.  Sedgwick,  12  Cal.  469; 
Judson  v;  Lyford,  84"  CaL  505;  Threlkel  v. 
Scott,  89  Cal.  351;  Ross  y.  Wellman,  102 
Cal.  1,  where  the  question  of  burden  of 
proof  is  discussed.  See  Knox  t.  Moses, 
104  Cal.  502,  where  a  conveyance  was  held 
to  be  in  good  faith  though  given  to  wife; 
Dougherty  v.  Dougherty,  104  Cal.  221.  A 
voluntary  conveyance  to  wife  by  husband  is 
not  prima  facie  fraudulent:  Emmons  v.  Bar- 
ton, 109  Cal.  662;  Smith  v.  Owens,  21  Cal. 
11.  Fraudulent  intent  is  indispensable  to 
be  alleged  and  proved  in  an  action  to  set 
aside  a  deed  of  gift  as  a  fraud  upon  credi- 
tors: Windhaus  v.  Bootz,  92  Cal.  617.  See, 
also,  Threlkel  v.  Scott,  80  Cal.  351.  Before 
the  amendment  of  1£^,  a  voluntary  con- 
veyance by  an  insolvent  debtor  was  not 
necessarily  void  as  to  creditors:  Threlkel  v. 
Scott,  89  Cal.  351.  A  person  heavily  in  debt 
conveys  property  to  his  children  without  any 
consideration;  the  want  of  consideration  was 
held  evidence  of  intent  to  defraud:  Judson 
V.  Lyford,  M  Cal.  505. 

Ignorance  of  fact  of  insolvency  overcomes 
presumption  of  intent  to  defraud  creditors 
by  a  transfer  to  wife  from  insolvent  hus- 
band: See  Bull  v.  Bray,  89  Cal.  286;  see 
Seligman  v.  Armando,  94  Cal.  314.  Where 
there  is  no  proof  of  insolvency  at  the  time 
of  voluntary  transfer  to  wife  the  court  will 
not  set  aside  verdict  that  the  tran-sfer  was 
made  without  intent  to  defraud:  Windhaus 
V.  Bootz,  92  Cal.  017.  Payment  of  taxes  is 
not  evidence  of  good  faith  in  purchase:  Trav- 
erse V.  Tate,  82  Cal.  170. 

A  conveyance  of  land  by  a  father  to  his 
daughter,  upon  the  express  consideration  of 
her  marriage,  and  which  was  the  direct  and 
immediate  inducement  of  the  marriage,  and 
was  accepted  by  the  grantee  without  any 
know^ledge  or  suspicion  on  her  part  of  any 
fraud,  and  was  made  by  the  grantor  with- 
out any  intent  to  defraud  his  creditors,  in 
full  belief  of  his  financial  ability  to  pay 
them,  is  valid  as  against  such  creditors,  al- 
though the  grantor   was  in  fact  insolvent 


at  the  time  of  the  conveyance:  Cohen  v. 
Knox,  90  Cal.  266.  See,  also,  Sukeforth  v. 
Lord,  87  Cal.  399. 

The  intent  of  the  purchaser.— The  ma- 
terial thing  is  the  intent  of  the  grantor; 
and  where  there  is  no  consideration  for  the 
deed  the  intent  of  the  grantee  is  immaterial: 
Judson  V.  Lyford,  84  Cal.  505;  Ross  v. 
Wellman,  102  Cftl.  1.  But  if  grantee  paid 
consideration,  and  did  not  know  of  the  in- 
tended fraud  he  will  be  protected:  Albertoli 
V.  Branham,  80  Cal.  631;  13  Am.  St.  Rep. 
200.  See,  also.  Morrow  v.  Graves;  77  Cal. 
218.  The  transferee  is  not  entitled  to  reim- 
bursement from  assignee  of  .vendor,  in  an 
action  by  the  latter  to  set  aside  the  con- 
veyance, for  the  amount  paid  to  vendor  for 
the  property:  Burke  v.  Koch,  76  Cal.  356. 
A  purchaser  from  a  fraudulent  grantee  gets 
no  better  title  than  the  original  vendee  had, 
in  the  absence  of  consideration:  Brown  v. 
Bank  of  Napa,  77  Cal.  544.  .  Or  if  he  pur- 
chases with  notice  of  the  fraod:  Bull  v. 
Ford,  66  Cal.  176.  See  Byrne  v.  Reed,  75 
Cal.  277;  Rose  v.  WeUman,  102  Cal.  L 
Statute  does  not  contemplate  condnsiTe 
proof  of  fraudulent  intent:  White  v.  La- 
xinsky,  14  Cal.  165.  This  intent  is  seldom 
capable  of  positive  proof,  but  must  be  gath- 
ered from  circumstances:  Pinkitt  v.  Polack, 
17  Cal.  327.  Subsequent  acts  are  fre- 
quently resorted  to  to  prove  antecedent 
fraud  being  illustrative  of  the  intuit:  But- 
ler V.  Collins,  12  Cal.  45;  McDaniel  v.  Baca, 
2  Cal.  326;  56  Am.  Dec.  339. 

Transfers  out  of  usual  course  of  busi- 
ness.—That  a  transfer  of  property  made 
by  a  debtor  to  his  creditor  not  in  the  usual 
course  of  business,  is  prima  facie  fraudulent, 
see  Godfrey  v.  Miller,  80  Cal.  420.  But  the 
presumption  may  be  overcome  by  proof  that 
creditor  acted  in  good  faith  and  without 
knowledge  of.  insolvency:  Bemheim  v.  Chris- 
tal,  76  Cal.  567. 

Inadequacy  of  consideration:  Jamison 
V.  King,  50  Cal.  132.  And  as  to  voluntary 
conveyance, see  the  note  to  section  3439, ante. 
Inadequacy  of  price  not  alone  sufficient,  but 
admissible:  Smith  v.  Randall,  6  Cal.  47;  65 
Am.  Dec.  475.  Sale  on  credit,  when  pre- 
sumptive  proof:  Billings  v.  Billings,  2  Cal. 
107;  56  Am.  Dec.  319.  General  subject:  King 
V.  Davis,  34  Cal.  100;  Adams  v.  Hackett,  7 
Cal.  187;  Landecker  v.  Houghtaling,  7  OaL 
391.  Fraudulent  statements  of  value:  Gif- 
ford  V.  Carvill,  29  Cal.  589;  McCarthy  ▼. 
White.  21  Cal.  495. 
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Voluntary  conveyancea,  or  gifta  to 
wife  or  child.— Transfer  by  husband  to 
wife  of  proceeds  of  sale  of  homestead,  not 
I>er  80  fraadnlent:  Wetherly  t.  Straus,  03 
Cal.  283.  A  deed  of  land  to  wife  without 
consideration  by  insolyent  made  two  years 
before  the  insolTency  is  not  per  se  fraudu- 
lent: Matter  of  McEachran,  92  Cal.  219.  A 
gift  from  husband  to  his  wife  which  is  rea- 
sonable in  amount,  and  made  without  any 
fraudulent  intent  on  the  part  of  the  donor, 
at  a  time  when  he  was  financially  soWent,  is 
not  Toid  aa  to  existing  creditors  of  the 
donor:  Morgan  t.  Hecker,  74  Cal.  540.  See 
Morgan  t.  Ball,  83.  CaL  98;  15  Am.  St.  Bep. 
84;  also,  Cohen  v.  Knox,  90  Cal.  260^  where 
a  conveyance  to  a  daughter  in  consideration 
of  marsiage,  by  an  insolvent  father,  was 
held  valid.     See,  also,  Windhaus  v.  Bootz, 


92  Cal.  617;  Knox  v.  Moses.  104  Cal.  502; 
Emmons  v.  Barton,  109  Cal.  662. 

Ptircliaae  by  wife.— Where  a  married 
woman  purchased  real  estate  with  her  own 
funds,  assuming  an  encumbrance  thereon » 
and  the  deed  was  made  to  her  and  her  hus- 
band upon  his  agreement  to  pay  such  en- 
cumbrance, and  she  paid  the  same  upon  his 
refusal  to,  his  subsequent  conveyance  to 
her  of  his  interest  in  the  land  in  discharge 
of  his  obligation  to  her,  is  based  upon  a 
valuable  consideration:  Greenwaldt  v.  Muel- 
ler. 126  Cal.  636. 

What  is  Bufflcient  conaideration.— Mar- 
riage is  the  highest  of  consideratious;  and 
when  a  conveyance  is  made  upon  such  con- 
sideration, the  grantee,  if  guiltless  of  fraud, 
is  at  least  in  as  firm  and  secure  a  position 
as  if  she  had  paid  in  money  the  full  value 
of  the  property  conveyed:  Cohen  v.  Knox, 
90  Cal.  266. 


TITLE  III. 

ASSIGNMENTS  FOR  THE  BENEFIT  OF  CREDITORS. 

See.  3440.  When  debtor  may  execute  assignment 

Sec.  8450.  Inaolveney,  what 

Sec.  3451.  Certain  transfers  not  affected. 

Sec.  8452.  What  debts  may  be  secured. 

Sec.  8453.  What  preferences  may  be  given.    [Repealed.] 

Sec.  3454.  Preference  must  be  absolute.     [Bepealed.] 

Sec.  3455.  Certain  rights  not  affected  by  preferences  in  assignment.    [Repealed.] 

Sec.  8456.  Joint  and  separate  debta.    [Repealed.] 

Sec^  8457.  Assignment  when  void. 

Sec  8458.  The  instrument  of  assignment 

See.  8459.  Compliance  with  provisions  of  last  section  necessary  to  validity  of  assign* 

ment. 

Sec.  3460.  Assignee  takes,  subject  to  rights  of  third  parties. 

Sec.  3461.  Inventory  required. 

Sec.  8462^  Verification  of  inventory. 

Sec.  3463.  Recording  assignment  and  filing  inventory. 

Sec.  3464.  Same. 

Sec.  3465.  Effect  of  omitting  to  record. 

Sec.  S4ea  Assignment  of  real  property. 

Sec.  3467.  Bond  of  assignees. 

Sec.  3468.  Conditions  of  disposal  and  conversion. 

Sec.  3469.  Accounting  of  assignee. 

Sec.  3470.  Property  exempt. 

Sec.  3471.  Compensation. 

Sec.  3472.  Assignees  protected  for  acts  done  in  good  faith. 

Sec.  3473.  Assent  of  creditor  necessary  to  modification  of  assignment 

3449.  When  debtor  may  execute  assignment. 

Sec.  3449.  An  insolvent  debtor  may  in  good  faith  execute  an  assignment 
of  property  in  trust  for  the  satisfaction  of  his  creditors,  in  conformity  to  the 
provisions  of  this  chapter;  subject,  howeyer,  to  the  provisions  of  this  code  rela- 
tive to  trusts  and  fraudulent  transfers,  and  to  the  restrictions  imposed  by  law 
upon  assignments  by  special  partnerships,  by  corporaitions,  or  by  other  specific 
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classes  or  persons.  Every  such  assignment  shall  contain  a  list  of  the  names  of 
the  creditors  of  the  assignor,  and  their  places  of  residence  and  amounts  of  their 
respective  demands,  and  the  'amounts  and  nature  of  any  security  therefor,  and 
shall,  subject  to  the  other  provisions  of  this  section,  be  made  to  the  sheriff 
of  the  county,  or  city  and  county,  wherein  the  assignor  resides,  if  the  assignor 
resides  within  this  state;  or  in  case  the  assignor  resides  out  of  this  state,  then 
to  the  sheriff  of  the  county,  or  city  and  county,  wherein  the  property  assigned, 
or  some  of  it,  is  situated;  but  when  the  assignor  resides  out  of  the  state,  an 
assignment  made  as  herein  provided  may,  by  its  terms,  transfer  any  property  of 
the  assignor  in  this  state.  The  sheriff  shall  forthwith  take  possession  of  all  the 
property  so  assigned  to  him,  and  keep  the  same  till  delivered  by  him,  as  herein- 
after provided. 

When  the  assignment  has  been  made,  as  herein  provided,  the  sheriff  shall 
immediately,  by  mail,  notify  the  creditors  named  in  the  assignment,  at  their 
places  or  residence  as  given  therein,  to  meet  at  his  office  on  a  day  and  hour 
to  be  appointed  by  him,  of  not  less  than  eight  nor  more  than  ten  days  from 
the  date  of  the  delivery  of  the  assignment  to  him,  for  the  purpose  of  electing 
one  or  more  assignees,  as  they  may  determine,  in  the  place  and  stead  of  the  said 
sheriff  in  the  premises,  and  shall  also  publish  a  notice  of  such  meeting,  and  the 
purpose  thereof,  at  least  once  before  such  meeting,  in  some  newspaper  pub- 
lished in  his  county,  or  city  and  county.  The  notice  so  to  be  mailed  shall  also 
contain  a  statement  of  the  amount  of  the  demand  of  the  creditor,  and  the 
amount  and  nature  of  any  security  therefor,  as  set  forth  in  the  assignment;  and 
if  any  creditor  shall  not  find  the  amount  of  his  claim  to  be  correctly  so  stated, 
he  may  file  with  said  sheriff,  at  or  before  such  meeting,  a  statement,  under  oath, 
of  his  demand,  and  such  statement  shall,  for  the  purpose  of  voting  as  herein- 
after  provided,  be  accepted  by  said  sheriff  as  correct;  and  when  no  such  state- 
ment is  filed,  the  statement  of  amount  as  set  forth  in  the  assignment  shall  be 
accepted  by  the  sheriff  as  correct. 

No  creditor  having  a  mortgage  or  pledge  of  real  or  personal  property  of  the 
debtor,  or  lien  thereon,  for  securing  the  payment  of  a  debt  owing  to  him  from 
the  debtor,  shall  be  allowed  to  vote  any  part  of  his  claim  at  such  meeting  of 
creditors,  unless  he  shall  have  first  conveyed,  released,  or  delivered  up  his  said 
security  to  said  sheriff,  for  the  benefit  of  all  creditors  of  said  assignor.  At  such 
meeting  the  sheriff  shall  preside,  and  a  majority  in  amount  of  demands  present 
'or  represented  by  proxy  shall  control  all  questions  and  decisions.  The  creditors 
may  adjourn  such  meeting  from  time  to  time,  and  may  vote  on  all  questions, 
either  in  person  or  by  proxy,  signed  and  acknqwledged  before  any  officer  au- 
thorized to  take  acknowledgments,  and  filed  with  the  sheriff.  At  such  a  meeting, 
or  any  adjournment  thereof,  the  creditors  may  elect  one  or  more  assignees  from 
their  own  number,  in  the  place  and  stead  of  the  sheriff,  and  the  person  or  per- 
sons so  elected  shall  afterward  be  the  assignee  or  assignees  under  the  provisions 
of  this  title;  and  the  sheriff,  by  transfer  in  writing,  acknowledged  as  required  by 
section  three  thousand  four  hundred  and  fifty-eight,  shall  at  once  assign  to 
such  elected  assignee  or  assignees,  upon  the  trusts  in  this  title  provided,  all  the 
property  so  assigned  to  him,  and  deliver  possession  thereof. 
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All  recitals  in  such  assignment  by  said  sheriff  of  notices  of  such  meeting, 
and  the  holding  thereof,  and  of  the  due  election  of  such  assignee  or  assignees, 
shall  be  prima  facie  proof  of  the  facts  recSted.  The  sheriff  shall,  before  the 
delivery  of  such  assignment,  be  paid  the  expenses  incurred  by  him,  and  fees  in 
such  amount  as  would  by  law  be  collectible  if  the  property  assigned  had  been 
levied  upon  and  safely  kept  under  attachment.  Thereupon,  and  after  the 
record  of  such  last-named  assignment,  as  in  this  title  provided,  such  elected 
assignee  or  lassignees  shall  take,  and  hold,  and  dispose  of  all  such  property  and 
its  proceeds,  upon  the  trusts  and  conditions  and  for  the  purposes  in  this  title 
provided.  [Amendment, approved  March  26,  1895;  Stats.  1895,  p.* 83;  in  effect 
sixty  days  from  March  26,  1895.] 


Beflnltion  of  assigninent  is  Dot  at- 
tempted by  the  statute:  See  Sabichi  v. 
Chase,  108  Cal.  81,  86,  for  distinction  be- 
tween a  mortgage  to  secure  the  debts  of 
creditors,  and  an  assignment.  A  conveyance 
to  a  trustee  for  the  benefit  of  certain  cred- 
itors, to  the  exclusion  of  other  creditors, 
not  assenting,  is  a  void  assignment,  the 
debtor  having  devested  himself  of  the 
title  to  the  property  and  all  control  over  it, 
and  a  reservation  of  an  interest  to  the 
grantor  in  the  surplus  n&erely  marks  the 
transaction  more  clearly  as  an  assignment: 
fiabichi  v.  Chase,  108  Cal.  81,  86;  citing  May 
V.  Tenney,  148  U.  S.  64. 

Bight  to  assig^.— An  insolvent  may,  in 
good  faith,  make  an  assignment  with  or 
without  the  consent  of  his  creditors,  and  the 
•creditors  must  either  avail  themselves  of 
the  assets  without  preference,  or  not  at  all: 
Wilhoit  V.  Cunningham,  87  Cal.  453-457. 

An  assignment  for  the  benefit  of  credi- 
tors, made  by  partners,  of  their  individual 
-as  well  as  of  their  partnership  property,  is 
void  as  to  creditors,  if  a  preference  is  given 
to  the  partnership  creditors  over  the  in- 
dividual creditors  as  to  the  individual  prop- 
erty: O'Kane  v.  Hyde,  70  Cal.  6. 

Assignments  for  benefit  of  creditors: 
See  2  Am.  St.  Rep.  24-26,  note;  58  Am.  St. 
Rep.  74-101,  note.  Corporation:  See  57  Am. 
St.  Rep.  76,  note.  Infant:  See  18  Am.  St. 
Rep.  597,  598,  note. 

Assignments  for  benefit  of  creditors, 
relation  to  bankruptcy:  See    28    Am.    Dec. 


212-219,  note.  Assignments  for  benefit  of 
creditors,  authorizing  continuance  of  busi- 
ness: See  29  Am.  Rep.  787-789,  note. 

Some  general  principles  relative  to  as- 
signments.— An  assignment  of  a  portion  of 
a  debt  does  not  make  the  assignee  a  joint 
owner  of  the  whole  debt,  and  he  is  not  a 
necessary  party  to  its  recovery:  Leese  v. 
Sherwood,  21  Cal.  151.  As  to  the  effect  of 
an  assignment  generally,  see  sec.  34/73. 

Assignment  by  partner.— In  addition 
to  section  2430,  above  referred  to,  see  the 
restriction  placed  upon  assignments  by 
special  partnership  by  section  2496.  That 
one  partner  may  assign  the  firm  property 
for  the  benefit  of  creditors,  where  such 
partner  is  the  managing  partner,  see  Forbes 
V.  Scannell,  13  Cal.  242;  but  see  sec.  2130, 
subd.  1,  ante. 

Assig^nments  by  corporation:  Compare 
with  sec.  355.  That  corporations  have 
power  generally  to  make  assignment  for  the 
benefit  of  their  creditors,  see  Burrill  on  As- 
signments, sec.  64  et  seq. 

Unpaid  stock  subscriptions,  power  of 
assignee  over:  See  3  Am.  St.  Rep.  883.  834, 
note. 

Assignment  to  sheriff.— The  amendment 
of  1899  respecting  assignments  to  and  by 
the  sheriff  does  not  affect  the  rule  that  the 
assignee  has  no  authority  to  sue  to  set  aside 
an  unverified  chattel  mortgage,  which  oper- 
ates only  as  a  constructive  fraud  against 
creditors:  First  Nat.  Bank  v.  Menke,  128 
Cal.  103. 


3450.  Insolvency^  what. 

Sec.  3450.  A  debtor  is  insolvent,  within  the  meaning  of  this  title,  when  he 
is  unable  to  pay  his  debts  from  his  own  means,  as  they  become  due. 

•3461.  Certain  transfers  not  affected. 

Sec.  3451.  The  provisions  of  this  title  do  not  prevent  a  person  residing  in 
another  state  or  country  from  making  there,  in  good  faith,  and  without  intent 
to  evade  the  laws  of  this  state,  a  transfer  of  property  situated  within  it;  but 
•such  person  cannot  make  a  general  assignment  of  property  situated  in  this  state 
for  the  satisfaction  of  all  his  creditors,  except  as  in  this  title  provided;  nor  do 
the  provisions  of  this  title  affect  the  power  of  a  person,  although  insolvent,  and 
whether  residing  within  or  without  this  state,  to  transfer  property  in  this  state, 
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in  good  faith  to  a  particular  creditor,  or  creditors,  or  to  some  other  person  or 

persons  in  trust  for  such  particular  creditor  or  creditors  for  the  purpose  of 

paying  or  securing  the   whole  or  part  of  a  debt  owing  to  such   oreditor  or 

careditors,  whether  in  his  or  their  own   right  or  otherwise.     [CommiBsioners* 

Amendment,  approved  Miarch  16,  1901;  took  effect  July  1,  1901.] 

CommissionerB'  note.~"T]ie  rule  intend-  AMgmneats  la  other  states:    ''Acker- 

ed  to  be  established  by  this  amendment  is  man  v.  Cross,  40  Barb.  465;  Hall  v.  Arnold, 

the  rule  heretofore  in  force  in  this    state:  15  Barb.  599.    This  makes  sections  3432  and 

Lawrence  v.  Neff,  41  Cal.  506;  Hendley  v.  8449  perfectly  consistent,    and    harmonises 

Pfister,  39  Cal.  283;  Priest  v.  Brown,  100  the  authorities  cited  from    California    and 

Cal.  62G;  but  some  doubt  has  been  cast  on  other  supreme  courts:  Forbes  v.  ScanneH,  13 

the  subject  by  'the  later  case  of  Sabichi  t.  Cal.  242;  Cacheaux  y.  Cutter,  6  CaL  514; 

Chase,  106  Cal.  81.    That  case  is  not  en-  Morganthau  v.  Harris,  ^  Cal.  245*':  Com- 

tirely  clear,  but  if  it  is  intended  to  vary  missioners'   note. 

the  rule  declared  in  the  former  decisions,  it  The  code  proTisiona  as  to  assignments  for 
is  clearly  wrong.  Such  a  transaction,  as  is  the  benefit  of  creditors  do  not  apply  to  an 
shown  in  those  cases,  is  not  in  the  nature  assignment  made  in  another  state  which  in' 
of  an  assignment  for  the  l>enefit  of  creditors,  eludes  only  a  chose  in  action  against  resi- 
nor  within  the  mischief  intended  to  be  dents  of  this  state,  having  no  situs  thereia, 
remedied  by  the  title  on  that  subject.  See,  and  respectiiilg  which  no  rights  of  citizens 
also,  section  thirty-four  hundred  and  thirty-  of  this  state  are  involved  prior  to  the  assign- 
two."  [Referring  to  the  amendment  of  ment:  Fenton  v.  Edwards,  126  Cal.  43;  77 
1901.]  Am.  St.  Rep.  141. 

3482.  What  debts  may  be  eecnred. 

Sec.  3452.  An  assignment  for  the  benefit  of  creditors  may  provide  for  any 
subsisting  liability  of  the  assignor  which  he  might  lawfully  pay^  whether  abso- 
lute or  contingent. 

3453-3466.  Preferences. 

[Sections  3453,  3464,  3455,  and  3456  were  repealed  by  act  approved  March  30, 
1S74,  Amendments  1873-74,  267;  took  eflfect  July  1,  1874.] 

34S7.  Assignment,  when  void. 

Sec.  3457.  An  assignment  for  the  benefit  of  creditors  is  void  against  any 
creditor  of  the  assignor  not  assenting  thereto,  in  the  following  cases: 

1.  If  it  give  a  preference  of  one  debt  or  class  of  debts  over  another; 

2.  If  it  tend  to  coerce  any  creditor  to  release  or  compromise  his  demand; 

3.  If  it  provide  for  the  payment  of  any  claim  known  to  the  assignor  to  be 
false  or  fraudulent,  or  for  the  payment  of  more  upon  any  claim  than  is  known 
to  be  justly  due  from  the  assignor; 

4.  If  it  reserve  any  interest  in  the  assigned  pr<q)erty,  or  in  any 'part  thereof, 
to  the  assignor,  or  for  his  benefit,  before  all  his  existing  debts  are  paid; 

5.  If  it  confer  upon  the  assignee  any  power  which,  if  exercised,  might  pre- 
vent or  delay  the  immediate  conversion  of  the  assigned  property  to  the  purposes 
of  the  truat; 

6.  If  it  exempt  him  from  liability  for  neglect  of  duty  or  nodsconduct 
[Amendment,  approved  March  30,  1874;  Amendments  1873-74,  267;  t-ok  eflfect 
July  1,  1874.] 

Assi^ment    exacting    releases,  when  creditors  secnred  by  mortgage:   Sabichi  ▼. 

Talid:  See  16  Am.  Dec.  940-342,  note.  Chase,  108  Cal.  81. 

Assignments      for      creditors,      when  Assignment,    when     Toid.  —  Subd.    !• 

fraudulent:  See  58  Am.    St.    Kep.    74-101,  Preferenees:  See  sec.  34S2.    Prefei«flioes  by 

note.  special  partnerships:  See  sec.  2496. 

Void  against  any  creditor  not  assent-  Subd.  2.    Tending  to  coerce  creditor.— 

big.— The  statute  makes    no    exception  of  An  assignment  to  certain  parties  who  have 
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undertaken  to  guarantee  the  payment  of 
such  creditors  of  the  assij^or  as  consent  to 
an  extension  of  time  or  substitution  of  secur- 
ity is  void:  Groscheu  r.  Page,  6  Cal.  138. 

Biscretion  to  assignees.— A  deed  of  as- 
signment for  the  benefit  of  creditors,  which 
conyeys  to  the  assignees  all  of  the  assign- 
or's property  "for  the  benefit  of  all  his 
creditors,  without  any  preference  or  prior- 


ity other  than  that  provided  by  laW/'  and 
empowers  them  to  **sell  and  dispose  of* 
the  real  estate,  "using  a  reasonable  discra- 
tion  as  to  the  times  and  modes  of  selling 
and  disposing  of  said  estate,  as  it  respects 
making  sales  for  cash  or  on  credit/'  is  not 
in  violation  of  this  subdivision:  Wilhoit  v. 
Lyons,  08  Cal.  400. 


5458.  The  instmment  of  assignment. 

Sec.  3458.  An  assignment  for  the  benefit  of  crediiors  must  be  in  writing, 
subscribed  by  the  assignor,  pr  by  his  agent  thereto  authorized  in  writing,  and  the 
transfer  by  the  sheriflE  must  also  be  in  writing,  subscribed  by  the  sheriff  in 
his  oflBcial  capacity.  Both  such  assignment  and  such  transfer  must  be  acknowl- 
edged, OT  proved  and  ceri^ified,  in  the  mode  prescribed  by  the  chapter  on  record- 
ing transfers  of  real  property,  and  be  recorded  as  required  by  sections  thirty- 
four  hundred  and  sixty- three  and  thirty-four  hundred  and  sixty-four;  but  record- 
ing in  one  county  constitutes  a  compliance  with  the  following  section.  [Amend- 
ment, approved  March  7,  1889;  Stats.  1889,  p.  82;  in  effect  March  7,  1889.] 

• 

5459.  Compliande  with  provisions  of  last  section  necessary  to  validity  of  assipi- 
ment. 

Sec.  3459.  Unless  the  provisions  of  the  last  section  are  complied  with,  an 
assignment  for  the  benefit  of  creditors  is  void  against  every  creditor  of  the 
assignor  not  assenting  thereto. 

A  voluntary  assignment  for  the  benefit  of  creditors  is  void  if  not  mado  in  conformity 
with  the  statute:  Ohever  v.  Hays,  3  Cal.  471. 

3460.  Assignee  takes,  subject  to  rights  of  third  parties. 

Sec.  3460.  An  assignee  for  the  benefit  of  creditors  is  not  to  be  regarded  as  a 
purchaser  for  value,  and  has  no  greater  rights  than  his  assignor  had,  in  respect 
to  things  in  action  transferred  by  the  assignment. 

3461.  Inventoiy  required. 

Sec.  3461.  Within  twenty  days  after  an  assignment  is  made  for  the  benefit 
of  creditors,  the  assignor  mu£t  make  and  file,  in  the  manner  prescribed  by  sec- 
tion thirty-four  hundred  and  sixty-three,  a  full  and  true  inventory,  showing: 

1.  All  the  creditors  of  the  assignor; 

2.  The  phce  of  residence  of  each  creditor,  if  known  to  the  aasi^gnor;  or  if  not 
known,  that  fact  must  be  stated; 

3.  The  sum  owing  to  each  creditor,  and  the  nature  of  each  debt  or  liability, 
whether  arising  on  written  security,  account,  or  otherwise; 

4.  The  true  consideration  of  the  liability  in  each  case,  and  the  place  where  it 
arose; 

5.  Every  existing  judgment,  mortgage,  or  other  security  for  the  payment  of 
any  debt  or  liability  of  the  €issignor; 

6.  All  property  of  the  assignor  at  the  date  of  the  assignment,  which  is  exempt 
by  law  from  execution;  and, 

7.  All  of  the  assignor's  property  at  the  date  of  the  assignment,  both  real  and 
personal,  of  every  kind,  not  so  exempt,  and  the  encumbrances  existing  thereon, 
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and  all  Vouchers  and  securities  relating 

according  to  the  best  knowledge  of  the 

Making  and  filing  inventory.— The 
code  commissioners  give  the  following  state- 
ment of  the  origin  and  effect  of  tlys  section: 
"This  section  is  substantially  taken  from 
New  York  Laws  of  1800,  chapter  348,  sec- 
tion 2,  and  corresponds  with  section  3  of 
the  act  of  1862  of  California.  The  differ- 
ence consists  in  this:  the  latter  statute  re- 
quires the  inventory  to  be  iTJade  out  and  at- 
tached to  his  petition  by  the  insolvent  in- 
stead of  the  assignee.  Section  4  of  the  Cali- 
fornia statute  requires  the  inventory,  or,  as 
it  is  therein  designated,  the  schedule,  to  be 
verified,  giving  the  form  of  the  oath.  Much 
discussion  has  arisen  under  these  statutes 
in  determining  whether  a  failure  to  comply 
with  their  various  provisions  rendered  an 
assignment  void,  or  whether  those  provi- 
sions, or  some  of  them,  were  not  to  be  con- 
sidered as  merely  directory.  In  California 
these  questions  have  induced  further  and 
more  definite  legislation  on  the  subject,  par- 
ticularly the  amendment  of  1860,  on  the 
subject  of  definitely  describing  debts  and 
allowing  a  discharge  from  all,  if  a  desire  is 
so  set  forth  in  the  petition,  whether  they 
are  or  are  not  particularly  described.  In 
Evans  v.  Chapin,  12  Abb.  Pr.  61,  S.  C,  20 
How.  Pr.  289,  the  question  arose  upon  the 
failure  of  the  assignor  to  make  and  deliver 
the  required  inventory  of  his  debts  and  as- 
sets. It  was  held  that  the  provision  of  the 
statute  requiring  that  inventory  was  merely 
directory,  and  the  assignment  was  not  made 
invalid  by  the  omission.  In  ilarbour  v. 
Everson,  16  Abb.  Pr.  336,  the  question  arose 
upon  the  omission  to  furnish  the  required  in- 
ventory, and  the  further  omission  of  the  as- 
signee to  give  the  bond  prescribed  by  the 
act.  It  was  held  that  neither  of  these  de- 
partures from  the  sta.tute  affected  the  as- 
signment. To  the  same  effect  is  Juliand  v. 
Rathbone,  39  Barb.  97.  In  Fairchild  v. 
Gwynne,  16  Abb.  Pr.  23,  the  question  arose 
upon  the  omission  of  the  assignor  to  ac- 
knowledge and  record  the  assignment  as  re- 
quired by  the  act.  It  was  held  that  in  this 
respect  a  compliance  with  the  act  was  es- 
sential to  the  validity  of  the  instrument.  To 
the  same  effect  is  Cook  v.  Kelly,  14  Abb. 
Pr.  466.  By  the  decisions  prior  to  the  act 
of  1860,  the  omission  to  annex  scheduleH 
was  held  only  a  badge  of  fraud,  and  not 


thereto,  and  the  value  of  such  property 
assignor. 

conclusive  evidence  of  an  intent  to  defraud 
the  creditors  of  the  assignor:  Gonningham 
v.  Freeborn,  3  Paige,  567;  affirmed,  11 
Wend.  241;  Van  Nest  v.  Yoe.  1  Sand.  Ch. 
4;  S.  C,  2  N.  Y.  Leg.  Obs.  70;  Kellogg  v. 
Slauson,  15  Barb.  56;  affirmed,  11  N.  Y.  302; 
see,  also,  the  later  case  of  Hotop  v.  Neidig, 
17  Abb.  Pr.  232,  By  a  subsequent  section 
it  is  proposed  to  make  both  the  reconi  of 
the  assignment  and  the  filing  of  the  in- 
ventory essential.  The  inventory  is  there- 
fore required  to  be  filed  with  the  clerk  in- 
stead of  being  delivered  to  the  county  judge, 
as  it  would  be  unjust  to  avoid  the  assign- 
ment on  account  of  the  judge's  omission  to 
file  it, 

''Subd.  6.    This  provision  is  new.— It  ib 
proper  that  the  property  which  the  debtor 
seeks  to  exempt  should  be  specified  in  the 
inventory,  though  it  need  not  pass  by  the 
assignment:  See  Cal.  Act  18o2,  sec.  6,  Hit- 
tell,  par.  3815.     Schedule  (inventory)  veri- 
fied: Wilson  V.  His  Creditors,  32  Oal.  400. 
Immaterial  objection:  Brewster*  v.  Lukins, 
19     Cal.    1G2.     No    matter    where     debts 
created:  Sharp  v.  Creditors,  10  Oal.  418.    In- 
ference of  dishonesty  in  contracting  debts: 
Schloss  V.  Creditors,  31  Cal.  201;  Grow  v. 
Creditors,  31    Cal.    328.     Jurisdiction    sub- 
stantially shown,  how:  Langeuour  v.  French, 
34  Cal.  92;  Slade  v.  Creditors,  10  Cal.  4S3. 
Petitioner  need  not  sign  petition,  aliter  the 
schedule:  Wilson  v.  Creditors,  32  C«l.  400; 
also  as  to  formality  of  schedule:  Wilson  ▼. 
Ct^itors,  32  Cal.  400.    If  schedules  do  not 
set  forth  items  with  sufficiency,  the  remedy 
is  by  motion  to  require  proper  statement: 
Bennett  v.  Creditors,  22  Cal.  38;  approved 
in  Wilson  v.  Creditors,  32  Cal.  410,  and  in 
Friedlander  y.  Loucks,  34  Cal.  24.     Suffi- 
ciency of  schedule:  Meyer   v.    K<^lman,  8 
Cal.  44;  Barrett  v.  Carney,  33  Cal.  530." 

Mistake  in  inventory. — In  the  absence 
of  evidence  that  estimate  of  some  indebted- 
ness was  made  too  high  designedly,  the  in- 
ventory will  not  be  vitiated;  a  mere  mis- 
take of  computation  is  not  fatal:  Barriolhet 
V.  Fisch,  68  Cal.  402. 

But  if  debtor,  in  bad  faith,  omits  some 
of  his  debts  and  property  from  the  inven- 
tory, the  assignment  is  void:  Beardsley  v. 
Frame,  85  Cal.  134. 


3462.  Verification  of  inventory. 

Sec.  3462.  An  affidavit  must  be  made  by  every  assignor  executing  an  assign- 
ment for  the  benefit  of  creditors,  to  be  annexed  to  and  filed  with  the  inven- 
tory mentioned  in  the  last  section,  to  the  effect  that  the  same  is  in  all  respects 
just  and  true  according  to  the  best  of  such  assignor's  knowledge  and  behef. 
If  the  assignor  neglects  or  refuses  to  make  and  file  such  inventory  and  affi- 
davit within  said  twenty  days,  the  assignment  shall  not,  for  that  reason,  be 
affected  in  any  way,  but  in  that  event  the  assignee  or  assignees  elected  by  the 
creditors  shall  within  twenty  days  thereafter  make  and  file  in  the  office  of  the 
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county  recorder  where  the  assignment  is  first  recorded,  a  verified  inventory 
of  all  assets  received  by  them;  and  such  assignee  or  assignees  may  at  any 
time,  or  from  time  to  time,  after  the  transfer  to  them  by  the  sheriff,  by  peti- 
tion  to  the  superior  court  of  the  county  or  city  and  county  where  the  assign- 
ment is  first  recorded,  cause  the  assignor,  by  order  or  citation  to  appear  before 
said  court,  or  a  commissioner  or  referee  to  be  appointed  by  it,  at  a  time  and 
place  within  the  county,  or  city  and  county,  to  be  designated  in  the  order  or 
citation,  to  be  examined  touching  the  matters  mentioned  "in  section  three 
thousand  four  hundred  and  sixty-one,  and  any  other  matters  relative  to  the 
assignment,  and  to  have  with  him  all  books  of  account,  vouchers,  and  papers 
relating  to  the  assigned  property;  and  such  court  may  by  its  order  require 
the  surrender  to  such  assignee  or  assignees  of  such  books,  vouchers,  and  pa- 
pers, to  be  by  them  retained  until  their  trust  is  fully  completed  and  performed. 
[Amendment,  approved  March  7,  1889;  Stat^.  1889,  p.  82;  in  effect  March  7, 

1889.] 

Affidavit  to  Inventory.— The  fact  that  a  filed  with  the  inventory,  wUl  not  render  the 

complaint  by  assignees  which  alleges  a  valid  complaint  demurrable  for  want  of  capacity 

assignment,  and  that  plaintiffs  accepted  the  of  the  plaintiffs  to  sue,  but  the  omission  of 

trust  and  duly  qualified  as  such  assignees,  such  affidavit  must  be  set  up  in  the  answer: 

omits  to  further  allege  that  the  affidavit  re-  Wllhoit  v.  Cunningham,  87  Cal.  453. 
quired  by  this  section  was  attached  to  and 

3463.  Becording  assignment  and  filing  inventory. 

Sec.  3463.  An  assignment  for  the  benefit  of  creditors  must  be  recorded  and 
the  inventory  required  by  section  thirty-four  hundred  and  sixty-one  filed  with 
the  county  recorder  of  the  county  in  which  the  assignor  resided  at  the  date  of 
the  assignment;  or  if  he  did  not  then  reside  in  this  state,  with  the  recorder  of 
the  county  in  which  his  principal  place  of  business  was  then  situated;  or  if 
he  had  not  then  a  residence  or  place  of  business  in  this  state,  with  the  recorder 
of  the  county  in  which  the  principal  part  of  the  assigned  property  was  then 
situated. 

3464.  Same. 

Sec.  3464.  If  an  assignment  for  the  benefit  of  creditors  is  executed  by  more 
than  one  assignor,  it  may  be  recorded,  and  a  copy  of  the  inventory  required  by 
section  thirty-four  hundred  and  sixty-one  may  be  filed  with  the  recorder  of  the 
county,  in  which  any*  of  the  assignors  resided  at  its  date,  or  in  which  any  of 
them,  not  then  residing  in  this  state,  had  then  a  place  of  business. 

3465.  Effect  of  omitting  to  record. 

Sec.  3465.  An  assignment  fox  the  benefit  of  creditors  is  void  against  creditors 
of  the  assignor  and  against  purchasers  and  encumbrancers  in  good  faith  and 
for  value  unless  it  is  recorded  as  provided  in  this  title,  and  unless  either  the 
inventory  required  by  section  three  thousand  four  hundred  and  sixty-one,  or 
the  •  inventory  required  of  the  assignee  or  assignees  by  section  three  thou- 
sand four  hundred  and  sixty-two  is  filed  in  the  manner  provided  in  this  title 
and  within  the  time  designated.     [Amendment,  approved  March  7,  1889;  Stats. 

1889,  p.  83;  in  effect  March  7,  1889.] 

TJnrecorded  aBsignment.— An  unrecorded  only  when  they  were  such  at  the  time  it 
deed  of  assignn^ent  is  Talid  as  against  the  was  executed,  and  not  against  those  who 
assignor  and  aU  creditors  assenting  to  it,  might  subEoquently  become  such  creditors: 
and  is  void  against  nonconsenting  creditors     Wilhoit  v.  Lyons,  98  Cal.  409. 
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3466.  Assignment  of  real  property. 

Sec.  3466.  Where  an  assignment  for  the  benefit  of  creditors  embraoes  real 
property,  it  is  subject  to  the  provisions  of  article  IV  of  the  chapter  on  record- 
ing transfers,  as  well  as  to  those  of  this  title. 

See  sees.  1158.  1217. 

3467.  Bond  of  assignees. 

Sec.  3467.  No  bond  shall  be  given  by  the  sheriff,  bnt  he  shall  be  liable  on 
his  official  bond  for  the  care  and  custody  of  the  property  while  in  his  posses- 
sion. Within  forty  days  after  date  of  the  transfer  by  the  sheriff,  the  assignee 
must  enter  into  a  bond  to  the  people  of  this  state  in  such  amount  as  may  be 
fixed  by  a  judge  of  the  superior  court  of  the  county,  or  city  and  county,  in 
which  an  inventory  in  accordance  with  the  provisions  of  this  title  is  filed, 
with  sufificient  sureties  to  be  approved  by  such  judge,  and  conditioned  for  the 
faithful  discharge  of  the  trust  and  the  due  accounting  for  all  moneys  received 
by  the  assignee,  which  bond  must  be  filed  in  the  same  office  with  the  inven- 
tory; and  any  assignee  failing  to  comply  with  the  provisions  of  this  section 
may  be  removed  by  the  above-named  superior  court  on  petition  of  the  assign- 
or or  any  creditor,  and  his  successor  appointed  by  such  court.  [Amendment, 
approved  March  7,  1889;  Stats.  1889,  p.  83;  in  effect  March  7,  1889.] 

Failure  to  give  bond.— The  failure  of  as*  yentory  and  affidavit  hare  been  filed,  and 
Buoiees  for  the  benefit  of  creditors  to  give  the  required  bond  giyen,  the  assignees  have 
the  bond  required  by  this  section  does  not  no  authority  to  dispose  of  the  estate  or  con- 
affect  the  validity  of  the  deed  of  assignment,  vert  it  to  the  purposes  of  the  trust.  The 
or  authorize  an  action  by  the  assignor  to  set  proper  remedy  of  the  assignor  is  to  have 
it  aside.  The  title  passes  as  between  the  the  assignees  removed:  Bryant  v.  Langford, 
assignor  and  assignees  and  the  assignment  80  Cal.  542. 
is  irrevocable;  though  until  the  required  in- 

3468.  Conditions  of  disposal  and  oonyersion. 

Sec.  3468.  Until  a  yerified  inventory  has  been  made  and  filed,  either  1^  the 
assignor  or  assignee,  as  required  by  the  provisions  of  this  title,  and  the  assignee 
has  given  the  bond  required  by  the  last  section,  such  assignee  has  no  authority 
to  dispose  of  the  property  of  the  estate,  or  any  part  of  it  (except  in  the  case  of 
perishable  property,  which  in  his  discretion  he  may  dispose  of  at  any  time,  and 
receive  the  proceeds  of  sale  thereof);  nor  has  he  power  to  convert  the  property, 
or  the  proceeds  of  any  sale  of  perishable  property,  to  the  purposes  of  the  trust. 
Within  ten  days  after  the  filing  of  his  bond,  the  assignee  must  commence  the 
publication  (and  such  publication  shall  continue  at  least  once  a  week  for  four 
weeks)  in  some  newspaper  published  in  the  county,  or  city  and  county,  where 
the  inventory  is  filed,  of  a  notice  to  creditors  of  the  assignor,  stating  the  fact 
and  date  of  the  assignment,  and  requiring  all  persons  having  claima  against  the 
assignor  to  exhibit  them,  with  the  necessary  vouchers,  and  verified  by  the  oath 
of  the  creditor,  to  the  assignee,  at  his  place  of  residence  or  businesB,  to  be  speci- 
fied in  the  notice;  and  he  shall  also,  within  ten  days  after  the  first  publication  of 
said  notice,  mail  a  copy  of  such  notice  to  each  creditor  whose  name  is  given  in 
the  instrument  of  assignment,  at  the  address  therein  given.  After  such  notice 
is  given,  a  copy  thereof,  with  affidavit  of  due  publication  and  mailing,  must  be 
filed  with  the  county  recorder  with  whom  the  inventory  has  been  filed,  which 
affidavit  shall  be  prima  facie  evidence  of  the  facts  stated  therein.     At  any  time, 
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or  from  time  to  time,  after  the  expiration  of  thirty  days  from  the  first  publica- 
tion of  said  notice  (provided,  the  same  shall  also  have  been  mailed  as  in  this 
section  provided),  the  assignee  may,  in  his  discretion,  declare  and  pay  dividends 
to  the  creditors  whose  claims  have  been  presented  and  allowed.  No  dividend 
•already  declared  shall  be  disturbed  by  reason  of  claims  being  subsequently  pre- 
sented and  allowed;  but  the  creditor  presenting  such  claim  shall  be  entitled  to 
a  dividend  equal  to  the  per  cent  already  declared  and  paid  before  any  further 
•dividend  is  made;  provided,  however,  that  there  be  assets  sufficient  for  that  pur- 
pose; and  provided,  that  the  failure  to  present  such  claim  shall  not  have  re- 
sulted from  his  own  neglect,  and  he  shall  attach  to  such  claim  a  statement,  un- 
der oath,  showing  fully  why  the  same  was  not  before  presented. 

When  a  creditor  has  a  mortgage  or  pledge  of  real  or  personal  property  of  the 
debtor,  or  a  lien  thereon,  for  securing  the  payment  of  a  debt  owing  to  him  from 
the  debtor,  and  shall  not  have  conveyed,  released,  or  deli\cered  up  such  security 
to  the  sheriff,  as  provided  for  by  section  three  thousand  four  hundred  and  forty- 
nine  of  this  code,  he  shall  be  admitted  as  a  creditor  only  for  the  balance  of  the 
debt,  after  deducting  the  value  of  such  mortgage,  pledge,  or  lien,  to  be  ascer- 
tained by  agreement  between  him  and  the  assignee,  or  by  a  sale  thereof,  to  be 
made  in  such  manner  as  the  superior  court  of  the  county  in  which  the  assign- 
ment is  made  shall  direct;  or  the  creditor  may  release  or  convey  his  claim  to  the 
assignee  upon  such  property,  and  be  admitted  to  prove  his  whole  debt.  If  the 
value  of  the  property  exceeds  the  sum  for  which  it  is  so  held  as  security,  the  as- 
signee may  release  to  the  creditor  the  debtor^s  right  of  redemption  thereon  on 
receiving  such  excess;  or  he  may  sell  the  property,  subject  to  the  claim  of  the 
<;reditor  thereon,  and  in  either  case  the  assignee  and  creditor,  respectively,  shall 
execute  all  deeds  and  writings  necessary  or  proper  to  consummate  the  transac- 
tion. If  the  property  is  not  sold  or  released,  and  delivered  up^  the  creditor 
shall  not  be  allowed  to  prove  any  part  of  his  debt.  [Amendment,  approved 
March  26,  1895;  Stats.  1895,  p.  84;  in  effect  sixty  days  from  March  26,  1896.] 

<S466«  Accounting  of  assignee. 

Sec.  3469.  After  six  months  from  the  date  of  an  assignment  for  the  benefit 
of  creditors,  the  assignee  may  be  required,  on  the  petition  of  any  creditor,  to 
account  before  the  superior  court  of  the  county  where  the  accompanying  inven- 
tory was  filed  in  the  manner  prescribed  by  the  insolvent  laws  of  this  state. 
[Amendment,  approved  Febru-ary  16,  1883;  Statutes  and  Amendments  1883-84; 
took  effect  from  its  passage.] 

3470.  Property  exempt. 

Sec.  3470.  Property  exempt  from  execution,  and  insurance  upon  the  life  of 
the  assignor,  do  not  pass  to  the  assignee  by  a  general  assignment  for  the  benefit 
of  creditors,  unless  the  instrument  specially  mentions  them,  and  declares  an 
intention  that  they  should  pass  thereby. 

3471.  Compensation. 

Sec.  3471.  The  elected  assignee  or  assignees  for  the  benefit  of  creditors  shall 
be*  entitled  to  the  same  commissions  on  assignments  heretofore  and  hereafter 
made  as  are  allowed  by  law  to  the  assignees  in  insolvency,  and  the  assignment 
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cannot  grant  more.  Such  assignee  or  assignees  shall  also  be  entitled  to  all 
necessary  expenses  in  the  management  of  their  trust.  [Amendment,  approved 
March  7,  1889;  Stats.  1889,  p.  84;  took  effect  immediately.] 

Commissions  are  to  be  allowed  notwith-      provision  for  disi)08ition  of  all  the  asagned 
Btanding  the  assignment  is  silent  and  makes      property:  Menke  v.  Miller,  56  Cal.  628. 

3472.  Assignees  protected  for  acts  done  in  good  faith. 

Sec.  3472.  An  assignee  for  the  benefit  of  creditors  is  not  to  be  held  liable 
for  his  acts,  done  in  good  faith,  in  the  execution  of  the  trust,  merely  for  the 
reason  that  the  assignment  is  afterward  adjudged  void. 

3473.  Assent  of  creditor  necessary  to  modification  of  assignment. 

Sec.  3473.  An  assignment  for  the  benefit  of  creditors  which  has  been  execut- 
ed ^Lnd  recorded  so  as  to  transfer  the  property  to  the  sheriff,  or  a  transfer  by 
the  sheriff  to  the  elected  assignee  or  assignees  which  has  been  executed  and 
recorded)  cannot  afterward  be  modified  or  canceled  by  the  parties  without  the 
consent  of  the  assignor  and  of  every  creditor  affected  thereby.  [Amendment, 
approved  March  7,  1889;  Stats.  1889,  p.  84;  took  effect  immediately.] 

Effect  of  asBignment,  generally.— 
"WTien  the  assignee  of  property  in  trust  for 
creditors  has  taken  possession,  the  assign- 
ment is  not  revocable:  Forbes  v.  Scannell, 
13  Cal.  288.  An  assignee  becomes  a  trustee 
to  carry  out  the  objects  of  the  assignment: 
Lockwood  v.  Canfield,  20  Cal.  126;  Connolly 
V.  Peck,  6  Cal.  348.  An  assignee  is  liable 
who  allows  his  assignor  to  act  as  his  agent, 
who  pockets  the  money:  Baker  v.  Baker,  6 
Cal.  483,  reviewed  and  approved  in  Riddle  v. 
Baker,  13  Cal.  302.  The  foregoing  title  is  in 
good  part  token  from  the  acts  of  California 
and  New  York,  hereinbefore  referred  to. 
They  are  not  materially  or  substantially 
different.  As  the  'insolvent  debtor's  law'  of 
this  state  is  continued  in  existence,  that  and 
this  title  must  be  construed  together;  this 
title  as  to  the  rights  and  relations  of  the 
parties;  the  other  as  to  the  method  of  ap- 
plication. To  avail  a  discharged  insolvent 
debtor,  there  must  be  a  strict  compliance 
with  the  requirements  of  the  insolvent 
debtor's  laAv  in  procuring  it:  Hastings  v. 
Cunningham,  39  Cal.  137.  And  the  records 
must  show  a  substantial  compliance  with 
its  requirements  as  a  condition  precedent": 
Commissioners'  note. 

That  the  assignee  acquires  only  sudi 
rijfhts  in  the  property  assigned  as  his  as- 
sipnoe  had  at  the  date  of  the  assignment, 
see  Gammons  v.  Holm  an,  11  Or.  284. 

A  creditor  whose  claims  were  subsisting 
credits,  upon  which  action  had  been  com- 
menced at  the  time  of  the  assignment,  and 
who  assented  thereto,  cannot  sell  any  of  the 
asf«igned  property  on  execution,  and  such 
sale  may  be  enjoined  as  casting  a  cloud 
upon  the  assignee's  title:  Wilhoit  v.  Cun- 
ningham, 87  Cal.  453,  457. 

An  assignee  for  the  benefit  of  creditors  ac- 
quires, subject  to  the  statutory  restrictions, 
only  those  powers  and  rights  in  reference  to 
the  property  assigned  which  are  embraced  in 


the  instrument  of  assignment:  Francisco  v. 
Agairre,  94  Cal.  180.  An  assignee  for  the 
benefit  of  creditors  is  not  a  person  upon 
whom  the  assignor's  estate  has  "^devolTed"^ 
for  the  benefit  of  others  than  himself.  An 
estate  "devolves"  upon  another  when,  by 
operation  of  law,  and  without  any  volim- 
tary  act  of  the  previous  owner,  it  parses 
from  one  person  to  another;  but  it  does  not 
devolve  from  one  person  to  another  as  the 
result  of  some  positive  act  or  agreement  be- 
tween them:  Francisco  v.  Aguirre,  94  Cal. 
180.  In  the  absence  of  any  statute  giving 
such  power,  an  assignee  for  the  benefit  of 
creditors  cannot  maintain  an  action  to  re- 
cover property  that  has  been  conveyed  by 
his  assignor  in  fraud  of  his  creditors.  In 
this  state  no  such  special  power  is  given  to 
the  assignee  by  statute:  Francisco  t. 
Aguirre,  94  Cal.  180.  A  deed  of  assignment 
for  the  benefit  of  creditors  is  controlled  bj 
the  provisions  of  the  Civil  Code  relative  to 
trusts,  and  operates  to  devest  the  assigaor 
of  his  entire  interest  and  estate  in  the  prop- 
erty assigned,  and  to  vest  the  same  in  the 
assignees,  subject  to  the  rights  of  the  as- 
signor to  a  reconveyance  of  any  residae  re- 
maining undisposed  of  after  the  creditors  are 
satisfied,  or  to  payment  of  the  surplus  pro- 
ceeds of  sales  of  the  property:  Wilhoit  v. 
Cunningham,  87*  Cal.  453. 

Money  in  the  hands  of  an  assignee  of  an 
insolvent  debtor  under  an  assignment  for 
the  benefit  of  creditors  is  held  by  the  as- 
signee in  trust  for  the  creditors,  but  is  not 
a  special  deposit  by  or  for  them,  and  cannot 
be  lawfully  claimed  by  a  creditor  as  his 
individual  personal  property,  nor  can  all  of 
the  creditors  jointly  so  claim  it:  Dunsmoor 
V.  Furstenfeldt,  88  Cal.  522;  22  Am.  St.  Rep. 
831.  The  transfer  of  money  from  the  as- 
signee of  an  insolvent  debtor  to  the  custody 
of  the  clerk  of  the  court,  in  obedience  to 
an  order  of  the  court  in  an  action  by  one 
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of  the  creilitora  against  the  assignee  to  com- 
pel an  accounting  with  the  creditors,  gives 
the  creditors  no  -more  title  to  the  money 
than  they  had  while  it  was  in  the  hands  of 
the  assignee,  until  the  determination  of  the 
suit  by  a  decree  fixing  the  share  to  which 
each  creditor  is  entitled:  Dunsmoor  v.  Fur- 
stenfeldt,  88  Cal.  522;  22  Am.  St.  Rep.  331. 
An  assignment  for  the  benefit  of  cred- 
itors is  voluntary,  and  neither  the  as- 
signees nop    the    creditors    can    claim  any 


property  under  the  assignment  which  was 
not  in  fact  deeded  to  them.  A  deed  of  as- 
signment excepting  from  its  operation  a 
quarter  section  of  land,  being  the  home- 
'stead  propert:?  of  the  assignor,  valued  at 
five  thousand  dollars,  reserves  the  whole 
quarter  section,  and  does  not  confer  any^ 
title  upon  the  assignees  to  any  excess  of 
value  above  five  thousand  dollars,  or  pass 
to  them  any  interest  in  the  quarter  section: 
Wilhoit  V.  Bryant,  78  Cal.  263. 


Title  I. 
II. 
III. 


PART  TIL 

NUISANCE. 

General  Principles 3479 

Public  Nuisances 3490 

Private  Nuisances 3501 


TITLE  L 

GENERAL  PRINCIPLES. 

Sec.  3479.  Nuisance,  what. 

Sec.  3480.  Public  nuisance. 

Sec.  3481.  Private  nuisance. 

Sec.  3482.  What  is  not  deemed  a  nuisance. 

Sec.  3483.  Successive  owners. 

Sec.  3484.  Abatement  does  not  preclude  action. 

3479.  Nxusance^  what. 

Sec.  3479.  Anything  which  is  injurious  to  health,  or  is  indecent  or  offensive 
to  the  senses,  or  an  obstruction  to  the  free  use  of  property,  so  as  to  interfere 
with  the  comfortable  enjoyment  of  life  or  property,  or  which  unlawfully  ob- 
structs the  free  passage  or  use,  in  the  customary  manner,  of  any  navigable  lake, 
river,  bay,  stream,  canal,  or  basin,  or  any  public  park,  square,  street  or  high- 
way, is  a  nuisance.  [Commissioners'  Amendment,  approved  Maarch  16,  1901; 
took  effect  July  1,  1901.] 


Discharging  debris  into  navigable 
stream  to  the  interference  of  navigation: 
IVople  V.  Gold  Run  Ditch  etc.  Co.,  66  C?al. 
1.38;  56  Am.  Rep.  80;  and  it  may  be  en- 
joined, upon  application  of  attorney  general: 
IVople  V.  Gold  Run  Ditch  etc.  Co.,  66  Cal. 
138;  56  Am.  Rep.  80. 

Navigable  stream:  See  notes  to  sec.  830. 

Nnisance  defined:  See,  also,  Pen.  Code, 
sec.  370. 

Instances  of  nuisances. — The  following 
are  instances  in  which  the  question  of  nui- 
sance has  been  raised  in  the  courts  of  this 
state  and  the  act  complained  of  pronounced 
a  nuisance:  Erecting  house  in  highway: 
Gunter  t.  Geary,  1  Cal.  467.  So  is  the  ob- 
struction of  a  highway  generally:  Learned 
V.  Castle,  67  Cal.  41;  Lewiston  Turnpike  Co. 
V.  Shasta  etc.  Wagon  Road  O).,  41  Cal.  562; 
Aram  t.  Schallenberger,  41  Cal.  449;  Blanc 
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y.  Kumpke,  29  Cal.  15G;  Brown  y.  Kentfield, 
20  Cal.  589.  Case  of  a  boom  across  a  navi- 
gable river:  George  v.  Xorth  Pacific  Transp. 
Co.,  50  Cal.  589;  Severy  v.  Central  Pac.  R.  R,, 
51  Cal.  194;  Schulte  v.  North  Pacific  Transp. 
Co.,  50  Cal.  592;  Bigley  v.  Nunan,  53  Oal. 
403.  Diversion  of  watercourse  a  private 
nuisance:  Tuolumne  Water  Co.  v.  Chapman, 
3  Cal.  392:  Parke  v.  Kilham,  8  Cal.  77;  68 
Am.  Dec.  310;  Bear  River  etc.  Min.  Co.  v. 
Boles  (No.  2),  24  Cal.  359.  And  it  may  be 
both  a  public  and  private  nuisance:  Yolo  ▼• 
Sacramento,  30  Cal.  193.  To  turn  aside  a 
useful  element  from  or  a  destructive  one  on 
premises:  Parke  v.  Kilham,  8  Cal.  77;  68 
Am.  Dec.  310.  Whether  wharf  public  nui- 
sance a  question  of  fact:  People  v.  Davison, 
30  Cal.  379.  Tollgate  on  public  way:  El 
Dorado  Co.  v.  Davidson,  30  Cal.  520.  House 
on  fire:  Surocco  v.  Geary,  3  Gal.  69;  58  Am. 
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Dec.  885.  Burden  of  proof  of  naisance  in  a 
street  railroad  case  regarding  switches:  Car^ 
son  Y.  Central  E.  R.  Co.,  35  Cal.  325.  Pnb- 
lie  may  be  priyate  nuisance,  and  the  in*, 
jured  party  may  maintain  action  therefor: 
Yolo  Co.  y.  Sacramento,  30  Cal.  103;  and  see 
post,  sec.  3403.  When  not  responsible  for: 
Brown  v.  McAlister,  39  Cal.  573.  Overflow- 
ing mining  claim  by  a  dam  of  defendants  a 
nuisance,  which  may  be  abated  entirely  or 
lowered  to  prevent  overflow:  Ramsey  v. 
Chandler,  3  Cal.  90.  A  leaning  brick  wall 
projecting  over  the  house  of  an  adjoining 
proprietor  so  as  to  prevent  the  raising  and 
repairing  of  the  house  is  a  nuisance/ al- 
though the  wall  is  safe  and  secure:  Meyer 
y.  Metzler,  51  Cal.  142.  See  the  subject  of 
nuisance  ably  considered  in  the  celebrated 
-debris  case:  Woodruff  v.  North  Bloomfield 
Min.  Co.,  18  Fed.  Rep.  753;  9  Saw.  441;  so. 
also.  People  v.  Gold  Run  Ditch  etc.  Co.,  66 
Cal.  138;  56  Am.  Rep.  80.  The  principle  is 
that  a  perEon  cannot  use  his  property  even 
in  a  lawful  business  so  as  seriously  to  inter- 
fere with  another  in  the  enjoyment  of  his 
property:  Tuebner  v.  California  St.  R.  R. 
Co.,  60  Cal.  529,  the  cable  railroad  case, 
where  the  company  were  compelled  to  baild 
a  higher  smokestack  so  as  to  carry  off  the 
soot.  See  Bloom  v.  San  Francisco,  64  Cal. 
503,  for  city's  liability  for  allowing  refuse 


matter  to  flow  from  its  hosintal  upon  ths 
plaintiff's  land. 

Bing^ng  of  churcli  bells,  whether  may 
be  restrained  as  nuisance:  See  43  Am.  Rep. 
523-526,  note. 

Stablee  in  cities:  See  32  Am.  Rep.  141- 
143.  note. 

House  of  ill-fame,  whether  opening  of 
can  be  enjoined  as  nuisance:  See  48  Am. 
Rep.  274-278,  note. 

Brick  burning,  whether  may  be  re- 
strained as  nuisance:  See  10  Am.  R^.  674- 
676,  note. 

House  calculated  to  breed  disease:  See 
44  Am.  Rep.  111.  note. 

Obstruction  in  public  highway:  See  38 
Am.  Rep.  127,  128,  note. 

Nuisance  by  use  of  land  so  as  to  pollute 
the  w^ater  on  land  of  another:  See  48  Am. 
Rep.  194-196,  note. 

Power  of  leg^lature  to  declare  what  is 
nuisance:  See  23  Am.  Rep.  212,  213,  note. 

Continuing  nuisance,  who  may  recover 
for:  See  59  Am.  Rep.  351-369,  note. 

Power  of  municipal  corporation  to 
legislate  against  nuisances:  See  Ex  parte 
Casinello,  62  Cal.  538. 

Infected  places.— The  legislature  may  de- 
clare "all  places,  orchards,  nurseries,"  etc., 
infected  with  "scale  insects,  codlin  moth/* 
etc.,  to  be  public  nuisances:  Los  Angeles  ▼. 
Spencer,  126  Cal.  670;  77  Am.  St  Rep.  217. 


3480.  Public  nuisance. 

Sec.  3480.  A  public  nuisance  is  one  which  affects  at  the  same  time  an  entire 
community  or  neighborhood,  or  any  considerable  niimber  of  persons,  although 
the  extent  of  the  annoyance  or  damage  inflicted  upon  individuals  may  be  un- 
equal. [Amendmen/t,  approved  March  30,  1874;  Amendments  1873-74,  268; 
took  effect  July  1,  1874.] 

Abating  public  nuisance:  Sees.  3194,  Private  action  for  public  nuisance:  See 
3495.  sec.  3493.  in  note. 

Public  nuisance  not  legalised  by  lapse 
of  time:  Sec.  3490. 

5481.  Private  nuiaaiLce. 

Sec.  3481.  Every  nuisance  not  included  in  the  definition  of  the  last  section 
is  private. 

5482.  What  is  not  deemed  a  nuisance. 

Sec.  3482.  Nothing  which  is  done  or  maintained  under  the  express  authority 
of  a  statute  can  be  deemed  a  nuisance. 

Where  one  seeks  to  recover  damages  for  appear  from  the  complaint  that  there  wa.^ 
an  alleged  nnhance  aiising  from  n  nconf orm-  snch  nonconformity:  Davis  t.  Sacramento.  50 
ity  to  the  statute  alleging  the  act,  it  most     CbI.  596. 

3483.  SuccesslTe  owners. 

Sec.  3483.  Every  successive  owner  of  property  who  neglects  to  abate  a  con- 
tinuing nuisance  upon,  or  in  the  use  of,  such  property,  created  by  a  former 
owner,  is  liable  therefor  in  the  same  manner  as  the  one  who  first  created  it 

liiability  of  suecessive  owners.— A  tice  that  it  is  a  nuisance,  and  a  teqaest 
party  who  continues  a  nuisance,  but  is  not  muRt  be  made  that  it  be  abated  before  aa 
the  original  creator  of  it,  is  entitled  to  no-      action  will  lie  for  that  porpose,  unless  it 
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appear  that  he  had  knowledge  of  its  hurtful      in  interest    in    the    land    on    which    it   is 
character:  Grigsby  y.  Clear    Lake   Co.,    40       created,  see  note,  14  Am.  Dec.  336-341. 

C.l.  896.    A.  to  liabUitr  of    the    oHgina.      ^^J^J^^;  •l^^^^'g^.tt*  ^p"^' 
creator  of  the  nuisance,  and  his  successor      §49^  ^^.  30  ^^,  g^.  Bep.  395-3d8,  note. 

3484.  Abatement  does  not  predude  action. 

Sec.  3484.    The  abatement  of  a  nidaance  does  not  prejudice  the  right  of 

any  person  to  recover  damages  for  its  past  existence. 

Abatement  pending  action    does    not     ment  of  the  proceedings:  Tuebner  y.  Calif or- 
preclnde  the  plaintiff   from    recovering   his      nia  St.  R.  R.«  66  Cal.  177. 
damages  incurred  prior  to  the  commence- 


TITLE  II. 

PUBLIC  NUISANCES. 

Sec.  8400.  Lapse  of  time  does  not  legalize. 

Sec.  3491.  Remedies  against  public  nuisanceo* 

Sec.  3492.  How  regulated. 

Sec.  3408.  Action. 

Sec.  3494.  Abatement,  by  whom* 

Sec.  3406.  How  abated. 

3480.  Lapie  of  time  dees  net  lefalise. 

Sec.  3490.    No  lapse  of  time  can  legalize  a  pnblic  nuisance^  amounting  to  an 
actual  obstruction  of  public  right. 


Iiapee  of  time  will  not  legalize  a  public 
nuisance:  See  48  Am.  Rep.  24-38,  note. 

Estoppel  to  object  to  nuisance  by  rea- 
son of  acquiescence  or  laches:  See  50  Am. 
Rep.  117-119,  note. 

Public  nuisance  defined:  See  sec.  3180. 

Delay  in  bringing  action  for  private 
nuisance:  See  Woodruif  y.  North  Bloomfield 


etc.  Mia.  Co.,  18  Fed.  Rep.  753,  9  Saw.  441, 
for  a  satisfactory  discussion  of  the  questions 
suggested  by  this  topic. 

▲bating  nuisance  by  town.— The  rem- 
edy of  a  town  to  abate  a  continuous  public 
nuisance  cannot  be  barred  by  laches,  nor 
by  the  statute  of  limitation:  Cloyerdale  t. 
Smith.  128  Cal.  230. 


3491.  Semedies  against  public  nuisance. 

Sec.  3491.    The  remedies  against  a  public  nuisance  are: 

1.  Indictment  or  information; 

2.  A  civil  action;  or, 

3.  Abatement.    [Amendment^  approved  March  2,  1880;  Amendments  1880,  1 
(Ban.  ed.  12);  took  effect  immediately.] 

3492.  How  regulated. 

Sec.  3492.    The  remedy  by  indictment  or  information  is  regulated  by  the 
Penal  Code.     [Amendment,  approved  March  2,  1880;  Amendments  1880  (Ban. 
ed.  12);  took  effect  immediately.] 
See  Pen.  Code,  sees.  370-374. 

3493.  Action. 

Sec.  3493.    A  private  person  may  maintain  an  action  for  a  public  nuisance, 

if  it  is  specially  injurious  to  himself,  but  not  otherwise. 

Private  action  for  nuisance,  generally,  equity:  People  v.  Moore,  29  Cal.  429.    But 

Actions  to  abate  nuisances  are  equitable  in  under  the  new  constitution,  article  YI,  sec- 

their  character  and  within  the  jurisdiction  tion  5,    the   juriRdiction    is    conferred  upon 

of  courts  that  have  cognizance  of  causes  in  superior  courts  to  abate  nuisances  as  a  spe- 

900 


§3493 


Civil  Code. 


[Div.  IV,  Part  m. 


cial,  not  as  an  equitable,  tribunal;  and  if 
the  case  is  tried  with  a  jury,  a  verdict  for 
damages  includes  a  finding  for  the  plaintiff 
in  all  the  issues,  and  entitles  him  to  an 
order  abating  the  nuisance:  Blood  t.  Light, 
31  Cal.  115. 

The  statute  does  not  take  away  any  com- 
mon-law remedy  in  the  abatement  of  nui- 
sances; but  see  sec.  20,  ante;  Stiles  v.  Laird, 

5  Cal.  122;  63  Am.  Bee.  110.  Actions  for 
diyeraion  of  the  water  of  ditches  are  in 
the  nature  of  actions  for  the  abatement 
of  nuisances,  and  may  be  maintained  by  ten- 
ants in  common  in  a  joint  action.  A  ditch 
to  carry  off  water  rightfully  flowing  to  a 
mining  claim  is  as  much  a  nuisance  as  a 
dam  to  flood  it:  Parke  y.  Kilham,  8  Cal.  77; 
68  Am.  Dec.  310.  A  plaintiff  has  a  right  to 
an  injunction  to  stay  a  threatened  injury  to 
his  right  of  way.  It  is  the  only  remedy 
adequate  to  his  case:  Tuolumme  Water  Co. 
V.  Chapman,  8  Cal.  302;  Buckalew  v.  Estell, 

6  Cal.  108;  Ramsay  v.  Chandler,  3  Cal.  90; 
Kittle  V.  Pfeiffer,  22  Cal.  491.  But  an  ac- 
tion cannot  be  maintained  to  abate  a  nui- 
sance till  it  actually  become  such:  Bear 
River  etc.  Co.  v.  Boles,  24  Cal.  362.  In  ob- 
structing a  highway,  whether  it  is  a  high- 
way by  water  or  by  laud,  the  eights  of  the 
person  whose  use  of  it  is  obstructed  are  the 
same:  Blanc  v.  Klumpke,  29  Oal.  158.  But 
the  highway  must  be  improved,  capable  of 
being  used  as  a  street  by  the  public,  before 
a  party  can  complain  that  an  obstruction  is 
a  nuisance:  George  v.  North  Pacific  Transp. 
Co.,  50  Cal.  589;  Schulte  v.  North  Pacific 
Transp.  Co.,  50  Cal.  592.  Before  the  codes 
it  was  held  that  a  mere  purpresture  upon 
an  arm  or  creek  of  the  sea  was  not  a  nui- 
sance so  that  a  court  of  equity  could  decree 
its  destruction:  People  v.  Davidson,  30  Cal. 
387;  but  a  toll-gate  upon  a  highway,  be- 
longing to  the  state  or  the  people,  was  held 
a  nuisance,  and  might  be  abated  as  such: 
Eldorado  Co.  v.  Davison,  80  Cal.  524. 

A  public  nuisance  may,  as  the  Givil  Oode 
indicates,  be  a  private  nuisance,  and  a  per- 
son injured  thereby  may  have  his  action: 
Yolo  Co.  V.  Sacramento,  36  Cal.  195;  Blanc 
V.  Klumpke,  29  Cal.  156.  But  he  can  only 
recover  if  he  has  suffered  damage  peculiar 
to  himself,  and  differing  in  kind  from  the 
public  injury:  Jarvis  v.  Santa  Clara  Valley 
Co.,  52  Cal.  438;  Payne  v.  Kinley,  54  Cal. 
532;  SeveiT  v.  Central  Pac.  R.  R.,  51  Cal. 
194:  and  see  infra.  A  party  who  is  not  the 
original  creator  of  a  nuisance  is  entitled  to 
a  notice  that  it  is  a  nuisance,  and  a  request 
that  it  may  be  abated  before  an  action  will 
lie  for  that  purpose,  unless  it  appears  that 
he  had  kno\Cledge  of  the  hurtful  character 
of  it.  This  rule  is  not  inconsistent  with  the 
authorities  that  every  continuance  of  a  nui- 
sance is  a  new  nuisance:  Grigsby  v.  Clear 
Lake  Water  Co.,  40  Cal.  406,  407.  A  com- 
plaint in  an  action  to  abate  a  dam  erected 
across  a  canyon  must  allege  that  the  plain- 
tiffs are  possessed  of  the  right  to  use  the 
canyon  for  the  purpose  of  conveying  water, 
etc.:  Stone  y.  Bumpus,  40  Cal.  430.    In  an 


action  to  abate  as  a  nuisance  a  boom  acron 
a  navigable  river,  made  to  intercept  saw- 
logs  floated  down  in  time  of  high  water,  and 
for  damages,  the  plaintiff  must  show  that 
the  obstruction  was  unreasonable:  Brown  v. 
Kentfield,  50  Cal.  129.  A  railroad  company 
is  not  responsible  for  the  acts  of  its  employ- 
ees in  creating  a  nuisance  by  using  a  culvert 
under  the  railroad  near  plain tifTs  residence 
as  a  privy:  Hopkins  v.  Western  Pac.  R.  R. 
Co.,  50  Cal.  191.  Until  a  street  in  San 
Francisco,  covered  by  the  waters  of  the  bay, 
is  made  capable  of  being  used  by  the  public 
as  a  street,  the  owner  of  a  lot  fronting  on 
it  cannot  maintain  an  action  for  damages 
caused  by  placing  an  obstruction  in  the 
street,  and  for  an  abatement  of  the  nui- 
sance: George  v.  North  Pacific  Transp.  Co., 

50  Cal.  589.  But  this  is  otherwise  where 
the  street  is  in  a  condition  to  be  used  as 
such.  It  is  not  material  by  whom  the  street 
was  improved:  Shulte  v.  North  Pacific 
Transp.  Co.,  50  Cal.  592. 

The  facts  that  the  parties  who  bring  an 
action  to  abate  a  nuisance  caused  by  ob- 
structing a  public  road  own  land  fronting 
on  the  road,  and  have  no  other  means  of  ac- 
cess, do  not  show  such  special  damage  to 
the  plaintiffs  in  addition  to  that  sustained 
by  the  public  as  enables  them  to  maintain 
the  action:  Aram  v.  Schalienberger,  41  Cal. 
449.  The  special  damage  must  be  such  as 
might  legitimately  flow  from  the  nuisance, 
and  must,  of  course,  be  specially  pleaded: 
Lewiston  Turnpike  Co.  v.  Shasta  etc.  Wag- 
on Road  Co.,  41  Cal.  564.  A  party  may  sue 
to  abate  a*  nuisance  and  recover  damages: 
Will  V.  Sinkwitz,  41  Cal.  594.  In  an  action 
to  abate  a  nuisance,  damages  are  only  an 
incident  to  the  action,  and  the  failure  to  re- 
cover them  does  not  affect  the  question  of 
cost:  Hudson  v.  Doyle,  6  Cal.  101;  Court- 
wright  y.  Bear  River  etc  Co.,  30  Cal.  576. 
As  to  the  right  of  one  owner  of  mining 
rights  to  tap  a  stream  above  another,  see 
Correa  v.  Frietas,  42  Oal.  342. 

Private  action  for  pablic  ntdsance.— 
To  entitle  an  individual  to  maintain  a  pri- 
vate action  for  public  nuisance,  it  is  neces- 
sary that  such  nuisance  should  have  re- 
sulted in  special  injury  to  him:  Payne  v. 
McKinley,  54  Cal.  532;  Bigley  v.  Nunan.  53 
Cal.  403;  Jarvis  v.  Santa  Clara  VaUey  Co.. 
52  Cal.  438;  Severy  v.  Central  Pac.  R.  R^ 

51  Cal.  194;  Schulte  v.  North  Pacific  Tran^>. 
Co.,  50  Cal.  592;  Siskiyou  Lumber  etc  Co. 
v.  Rostel,  121  Cal.  511;  that  is,  the  plaintiff 
must  suffer  damages  different  in  kind  from 
those  sustained  by  the  public  at  large:  Big- 
ley  V.  Nunan,  53  Cal.  403;  Payne  v.  McKin- 
ley, 54  Cal.  532;  Aram  v.  Schalienberger,  41 
Cal.  449;  Grigsby  v.  Clear  Lake  Water  Co.. 
40  Cal.  390.  Mere  difference  in  degree  ia 
not  sufficient:  Same  citations;  see,  however, 
note  to  Stetson  v.  Faxon,  31  Am.  Dec.  123, 
134,  where  this  doctrine  is  said  to  be  op- 
posed to  the  weight  of  authority. 

Who  may  recover  for  damage  oc- 
casioned by  nuisance:  See  59  Am.  Rep.  351- 
369,  note. 
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Iiimitation    of    actions    against    nni-      Am.  Dec.  113-116,  note;  35  Am.  St.  Rep. 
Bances:  See  20  Am.  St.  Rep.  176-179.  note.      673-075,  note;  30  Am.  St.  Rep.  554-557,  note. 
Injunction   against  nuisance:   See  73 

3494.  Abatement,  by  whom. 

Sec.  3494.  A  public  nuisance  may  be  abated  by  any  public  body  or  officer 
authorized  thereto  by  law. 

3495.  How  abated. 

Sec.  3495.  Any  person  may  abate  a  public  nuisance  which  is  specially  inju- 
rious to  him  by  removing,  or  if  necessary  destroying,  the  thing  which  consti- 
tutes the  same,  without  comnitting  a  breach  of  the  peace,  or  doing  unnecessary 
injury. 

Abatement  of    public  nnisanfee.— Very  the  question  whether  it  was  immediately 

early  in  the  history  of  this  state,  in  Gunter  injurious  to  him  or  not;  whereas  a  private 

y.  Geary,  ^l  Cal.    462,  a    distinction    was  nuisance  conld  be  abated  only  by  him  who 

•drawn    as    follows:    Any    individual    could  was  the  sufferer, 
abate  a  public  nuisance,  without  regard  to 


TITLE  III. 

PRIVATE  NUISANCES. 

Sec.  3501.    Remedies  for  private  naisance.       Sec.  3503.    Notice  of  abatement. 
Sec.  3502.    Abatement,  when  allowed. 

3501.  Bemedies  for  private  nuisance. 

Sec.  3501.    The  remedies  against  a  private  nuisance  are: 

1.  A  civil  action;  or, 

2.  Abatement. 

Civil  action  for  nuisance:  See,  generally,  sec.  3493. 

3502.  Abatement,  when  allowed. 

Sec.  3502.  A  person  injured  by  a  private  nuisance  may  abate  it  by  removing, 
or  if  necessary  destroying,  the  thing  which  constitutes  the  nuisance,  without 

committing  a  breach  of  the  peace,  or  doing  unnecessary  injury. 

Abatement  of  private  nuisance  with-         Abating    public    nuisance:    See    sees, 
out  action:  See  note,  26  Am.  Dec.  443-445;      3404,  3495. 
43  Am.  Rep.  24-26,  note. 

ft 

3603.  Notice  of  abatement. 

Sec.  3503.  Where  a  private  nuisance  cannot  be  abated  without  entering  upon 
the  land  of  the  wrongdoer,  reasonable  notice  must  be  given  to  him  before  enter- 
ing to  abate  it.  [Commissioners'  Amendment,  approved  March  16,  1901;  took 
effect  July  1,  1901.] 

Notice  to  one  who  merely  continues  a      Plumer  y.  Harper,  14  Am.  Dec.  338-340,  and 
nuisance,  to  remove    it:    See  the  note  to      see  note  to  the  next  section. 
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PART  IV. 

MAXIMS  OP  JURISPRUDENCE. 


The  notes  of  the  commissioners  haT«  been 
preserved  in  this  part.  Further  illustration 
of  the  application  and    meaning  of    these 


maxims  can  be  found  in  Broom's  Legal 
Maxims,  and  volumes  of  the  United  States 
Digest  for  1883,  1884,  title  ''Maxims." 


8509.  Sec.  3509.  The  maxims  of  jnrisprudence  hereinafter  set  forth  are 
intended  not  to  qualify  any  of  the  foregoing  provisiona  of  this  code^  but  to  aid 
in  their  just  application. 


The  maxims  given  in  the  text  are  not 
meant  to  be  mere  translations  of  the  Latin 
originals  mentioned  in  the  notes,  but  sach  an 
explanation  of  them  as  is  supposed  to  be 
most  just  and  consonant  with  oor  legal  sys- 
tem. It  will  be  observed  that  those  max- 
ims only  are  presented  which  have  a  gener- 
al   application.    Such   maxims    as   "Caveat 


emptor.  Qui  facit  per  alium,"  etc.,  which 
apply  to  sales  and  agency  more  particular- 
ly, and  others  of  a  like  diaracter,  are 
omitted.  In  respect  to  such,  it  is  thought 
better  to  state  the  proper  rules  completely 
in  the  chapter  of  the  code  relating  to  the 
particular  topic,  than  to  refer  to  this  part 
for  any  additional  principles. 


3610.    Sec.  3510.    When  the  reason  of  a  rule  ceases^  so   should   the  rale 
Ki»elf. 


Cessante  rationa  legls  oeisat  ipsa  lex: 
Coke  on  LittTeton,  70b;  Branch's  Maxims, 
68;  Richards  v.  Heather,  1  Bam.  &  Aid.  83. 
The  rule  of  the  English  law  that  a  legacy 
from  a  parent  to  a  child  is  presumed  to  be 
satisfied  by  a  subsequent  gift  from  the  par- 
ent, says  Judge  Duer,  is  one  whid&  sprang 
from  and  was  sustained  by  the  peculiar  pol- 
icy of  the  English  law  of  real  property  and 
succession,  and  is  plainly  inconsistent  with 
the  spirit  of  the  American  law  upon  those 
subjects.  "The  reasons  of  the  doctrine  with 
us  have  ceased  to  exist,  and  if  there  is  any 
truth  or  obligatory  force  in  the  maxim, 
'Cessante  ratione  ceseat  ipsa  lex,'  the  doe- 
trine  has  perished  with  them'*:  Langdon  v. 
Astor,  3  Duer,  567.  Again,  the  rule  that  the 
opinion  of  witness  is  not  admissible  is 
"based  upon  the  presumption  that  the  tri- 
bunal before  which  evidence  is  given  is  as 
capable  of  forming  a  judgment  on  the  facts 
as  the  witness.  When  circumstances  rebut 
this  presumption,  the  rule  itself  naturally 
ceases.  'Cessante  ratione,'  etc.  Hence  it  is 
that  on  questions  of  science,  skill,  trade,  or 


others  of  the  like  kind^  penona  of  skill,  or 
experts,  are  permitted  to  ^ve  their  opin- 
ions": Dewitt  V.  Barley,  9  N".  Y.  375.  The 
practice  of  granting  injunctions  to  stay  legal 
proceedinga  was  founded  upon  Ite  inability 
of  the  courts  of  law  to  do  full  juatiee.  The 
union  of  law  and  equity,  under  the  Code  of 
Civil  Procedure,  has  removed  the  ground  of 
the  rule,  and  such  injunctions  are  not  now 
to  be  allowed:  Grant  V.  Quick,  5  Sand^  612. 
For  further  illustrationi,  see  Pariu  r.  Jack- 
son, 11  Wend.  442,  466;  25  Am.  Dec.  656: 
Van  Rensselaer  v.  Smith,  27  Barb.  104,  148; 
Berley  v.  Rampacher,  6  Duer,  183,  186; 
Tate  V.  Jordon,  8  Abb.  Pr.  392,  394.  See, 
also,  as  to  application  of  the  maxim,  Pick- 
ett V.  Johnson,  8  Cal.  34;  Bagley  v.  Eaton, 
10  CaL  143;  Babcock  v.  Middleton.  20  CkL 
653;  Connolly  v.  Goodwin,  5  Cal.  221;  Cran- 
dall  V.  Woods,  8  Cal.  143;  Boswell  v.  Laird* 
8  Cal.  476;  Boggs  v.  Merced  Min.  Co.,  14 
Cal.  340;  United  States  v.  McCarthy,  18 
Fed.  Rep.  89;  Bovard  v.  Kettriag,  101  Piu 
St.  185. 


3511.    Sec.  3511.    Where  the  reason  is  the  same,  the  rule  should  be  the 
sajne. 


TTbi  eadem  ratio,  ibi  idem  Jus:  Ooke  on 
Littleton,  10  a;  Branch's  Maxims,  64.  Thus 
it  was  long  the  settled  rule  respecting  a 
writing  under  seal,  that  a  material  altera- 
tion of  it  by  the  obligee  rendered  the  in- 
strument void:  PigoVs  Case,  11  Coke,  27; 
Davidson  v.  Cooper,  11  Mees.  &  W.  799. 
The  obvious  reason  of  the  rule  existed  as 
well  in  the  case  of  an  instrument  not  sealed, 
and  the  rule  was  therefore  applied  to  bills 
of  exchange  and  promissory  notes:  Master 
V.  Miller,  4  Term  Rep.  329;  2  H.  Black.  140; 


and  other  mercantile  contracts,  not  negotia- 
ble: Powell  V.  Divett,  13  East,  29;  Davidson 
V.  Cooper,  12  Mees.  ft  W.  778.  So,  in  Hood 
V.  Manhattan  Fire  Ins.  Co.,  U  N.  Y.  532, 
643,  the  law  of  fixtures  was  referred  to, 
upon  the  strength  of  this  maxim,  for  the 
purpose  of  determining  whether  certain  tim- 
ber intended  to  form  part  of  a  vessel  was 
covered  by  an  insurance  upon  the  vessel: 
See,  also,  Graves  t.  Berdan,  26  K.  Y.  498- 
600. 
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3512.     Sec.  3512.     One  must  not  change  his  purpose  to  the  injury  of  another. 


Nemo  potest  mutare  consllimn  suum 
li»  alterius  injuriam:  Dig.  50,  17,  75.  The 
spirit  and  application  of  this  maxim  are  ex- 
amined by  Chancellor  Kent,  in  Dash  v.  Van 
Kleeck,  7  Johns.  54,  with  special  reference 
to     retroactive     statutes.    In     Bonati     y. 


Welsch,  24  N.  Y.  157-162,  it  was  held,  part- 
ly npon  the  authority  of  this  maxim,  that 
a  husband's  change  of  domicile  did  not  af- 
fect the  rights  of  property  which  his  wife 
acquired  at  her  marriage  by  the  law  of  the 
place  where  they  were  married. 


3513.  Sec.  3513.  Anyone  may  waive  the  advantage  of  a  law  intended  solely 
for  his  benefit.  But  a  law  established  for  a  public  reason  cannot  be  contravened 
by  a  private  agreement. 


Qtdlibet  potest  renundare  Juil  pro  se 
introducto:  Branch's  Maxims,  309.  Com- 
pare modus  et  conventio  vincent  legem. 
Upon  this  principle,  one  may  omit  to  plead 
his  infancy  or  other  disability,  or  the  stat- 
ute of  limitations,  or  time  of  prescription, 
in  avoidance  of  his  obligations,  or  may 
waive  notice  of  the  dishonor  by  a  prior  par- 
ty of  a  bill  or  note:  Conkling  v.  King,  10 
N.  Y.  446;  and  see  Buck  v.  Burk,  18  N.  Y. 
341.  One  may  also,  upon  the  same  princi- 
ple, waive  a  statutory  right:  Tombs  v, 
Rochester  etc.  R.  R.  Co.,  5  Barb.  83;  Buel 
V.  Trustees  etc.,  3  N.  Y.  197;  or  a  consti- 
tutional provision  made  for  his  benefit/  as, 
for  example,  the  right  of  trial  by  jury:  Lee 
V.  Tillotson,  24  Wend.  337;  35  Am.  Dec. 
624;  People  v.  Murray,  5  Hill,  468;  Baker 
▼.  Braman,  6  Hill,  48;  40  Am.  Dec.  387;  and 
see  People  v.  Van  Rensselaer,  9  N.  Y.  333; 
People  V.  Rathbun,  21  Wend.  542;  Atkins 
T.  Kinman,  20  Wend.  241-248;  32  Am.  Deq. 
534;  United  States  v.  Wyngall,  5  Wend. 
16-20;  Stephens  v.  People.  19  N.  Y.  549; 
Wells  V.  New  York  Cent.  R.  R.  Co.,  24  N. 
Y.  181,  194;  Allen  v.  Jaquish,  21  Wend. 
628^1;  Baker  v.  Hoag,  7  Barb.  113-117; 
AUen  V.  Merchants'  Bank,  22  Wend.  215, 
233;  34  Am.  Dec.  289. 

Privatorum  conventio  Juri  publico  non 
derogat:  Dig.  10,  17,  45. 

Jus  publicum  privatorum  pactu  mu- 


tari  non  potest:  Papinian.  Though  indi- 
viduals may  generally  waive  provisions 
which  the  law  prescribes  for  their  ad- 
vantage or  protection,  yet  their  private 
compacts  cannot  be  permitted  either  to  ren- 
der that  just  or  sufficient  between  them- 
selves which  the  law  declares  essentially  un- 
just or  insufficient;  or  to  injure  the  legal 
rights  of  others,  or  to  impair  the  integrity 
of  a  rule,  the  strict  maintenance  of  which 
is  necessary  to  the  common  welfare.  The 
principle  of  this  maxim  has  forbidden,  in 
our  law,  marriage-brocage  bonds;  undue  re- 
straint of  trade:  See  sec.  833;  or  ot  ma^ 
riage:  See  sec.  836;  a  seaman's  insurance  of 
his  wages;  an  agreement  to  waive  a  claim 
arising  from  the  fraud  of  one  or  two  con- 
tracting parties:  See  sec.  828;  a  mortgagor's 
covenant  with  a  mortgagee  not  to  enforce 
his  equitable  right  of  redemption;  an  agree- 
ment to  waive  the  benefit  of  the  exemption 
laws,  etc.:  See  Kneetle  v.  Newcomb,  22  N. 
Y.  240;  78  Am.  Dec.  186;  Mann  v.  Herki- 
mer County  Ins.  Co.,  4  Hill,  192.  So,  in  a 
capital  case  a  prisoner  cannot  waive  trial 
by  a  jury  of  twelve  men:  Cancemi  v.  P'Co- 
ple,  18  N.  Y.  128;  7  Abb.  Pr.  271. 

The  following  are  other  illustrations:  A 
party  may  waive  written  notice  of  overrul- 
ing of  a  demurrer:  Barron  v.  Deleval,  58 
Cal.  95,  98.  • 


3514.     Sec.  3514.     One  must  so  use  his  own  rights  as  not  to  infringe  upon 
the  rights  of  another. 


Sic  utere  tuo  ut  alienum  non  laedas: 
9  Coke,  59;  Branch's  Maxims,  160;  see, 
also.  Piatt  V.  Johnson,  15  Johns.  213,  215; 
8  Am.  Dec.  233;  Baptist  Church  of  Schenec- 
tady V.  Schenectady  etc.  R.  R.  Co.,  5  Barb. 
83;  Lasala  v.  Holbrook,  4  Paige,  71;  25  Am. 
Do<».  516:  Van  Hoesen  v.  Coventry,  10  Barb. 
521:  Ellis  V.  Duncan,  21  Barb.  203;  Fer- 
rand  v.  Marshall.  21  Barb.  420,  422;  Car- 
hart  V.  Auburn  Gas-light  Co.,  22  Barb.  307, 
310;  Aikin  v.  Western  R.  R.  Co.,  20  N.  Y. 
382;  Rogers  v.  Parker,  31  Barb.  454.  ''The 
principle  of  this  maxim  is  a  sound  and  bene- 
ficial one.  It  implies  what  the  law  asserts, 
that  all  men  have  equal  rights  before  the 
law":  Carhart  v.  Auburn  Gas  Co.,  22  Barb. 
307.  Though  the  proprietor  of  land  border- 
ing upon  a  stream  may  use  the  water  for 
his  own  purposes,  he  may  not  in  any  way 
infringe  upon  the  rights  of  those  above  him, 


as  for  example,  by  checking  the  flow  of  the 
stream;  nor  the  rights  of  those  below  him 
by  diminishing  the  volume  or  injuring  the 
quality  of  the  water.  The  maxim  is  very 
frequently  invoked  and  applied  in  cases  of 
nuisance;  for  though  a  man  may  generally 
use  his  own  land  as  he  pleases,  he  may  not 
erect  upon  it  a  nuisance  to  the  annoyance 
of  his  neighbor:  Hay  v.  Cohoes  Co.,  2  N.  Y. 
161;  Brown  v.  Cayuga  etc.  R.  Co.,  12  N.  Y. 
494.  "Acts  may  be  harmless  in  themselves 
so  long  as  they  injure  no  one;  but  the  conse- 
quences of  acts  often  give  character  to  the 
acts  themselves":  Van  Pelt  v.  McGraw,  4 
N.  Y.  43.  The  rule  is  not,  however,  to  be 
applied  without  limitation.  It  extends  to 
all  damages  for  which  the  law  gives  re- 
dress, but  no  further.  If  applied  literally, 
it  would  deprive  us,  to  a  great  extent,  of 
the  legitimate  use  of  our  property,  and  im- 
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pair,  if  not  destroy,  its  value:  Hentz  v.  Tjong 
Island  R.  R.  Co.,  13  Barb.  658;  Pixley  v. 
Clarke,  2  Barb.  272.  In  general,  a  man 
may  use  his  property  as  he  pleases  for  all 
purposes  to  which  such  property  is  usually 
applied,  without  being  answerable  for  con- 
sequences, if  he  exercises  proper  care  and 
skill  to  prevent  any  unnecessary  injury  to 
others:  Fisher  v.  Clark,  41  Barb.  329.  No 
one  is  liable  in  damages  for  the  reasonable 
exercise  of  a  right,  when  it  is  acco  'panied 
by  a  cautious  regard  for  the  rights  of 
others,  if  the  act  is  not  done  maliciously, 
and  when  there  is  no  just  ground  for  the 
charge  of  negligence  or  unskillfulness:  Pan- 
ton  V.  Holland,  17  Johns.  92;  8  Am.  Dec. 
369;  see,  also*  application  of  maxim  in  Ten- 


ny  V.  Miners'  Ditch  Co.,  7  Cal.  337;  Bos- 
well  .V.  Laird.  8  Cal.  476;  Gerke  v.  Califor- 
nia Steam  Nav.  Co.,  9  Cal.  254:  70  Am. 
Dec.  650;  Harvey  v.  Chilton,  11  Cal.  116; 
Logan  V.  Driscoll,  19  Cal.  626;  81  Am.  Dec 
91;  Phoenix  Water  Co.  v.  Fletcher,  23  CaL 
483;  Hill  v.  Sm-th.  27  Cal.  482;  Carpentier  v. 
Webster,  27  Cal.  534;  Ferria  v.  Knipe,  28  CaL 
344;  Fanjoy  v.  Sealea,  29  Cal,  244;  Gibson  v. 
Perchta,  23  Cal,  316;  Richardson  v.  Kier, 
84  Cal.  73;  91  Am.  Dec.  081;  Nevada  Water 
Co.  V.  Powell,  34  Cal.  121;  Woodruff  t. 
North  Bloomfield  Gravel  Min.  Co.,  18  Fed. 
Rep.  509;  Lawton  v.  Giles,  90  N.  C.  381; 
Donnelly  v.  Decker,  58  Wis.  469;  46  Axn. 
Rep.  637. 


3615.     Sec.  3515.    He  who  consents  to  an  act  is  not  wronged  by  it. 


Volenti  non  fit  injuria:  Bracton,  fol.  18; 
Branch's  Maxims,  127;  Hartfield  v.  Roper, 
21  W^end.  620;  Oorwin  v.  New  York  etc. 
R.  R.  Co.,  13  N.  Y.  49;  Lyons  v.  Tallmadge, 
1  Johns.  Ch.  187;  Palmer  v.  Lord,  6  Johns. 
Ch.  101;  Lemmon  y.  People,  20  N.  Y.  628; 
Robinson  v.  Musser,  78  Mo.  153. 

"Nulla  injuria  est  quae  in  volentem 
fiat":  Dig.  47,  10,  1,  5.  See  application  in 
California  decisions:  McMillan  v.  Yisher,  14 
Cal.  240;  Brown  v.  Ayres,  33  CaL  529.  A 
husband  who  connives  at  the  adultery  of 
his  wife  has  no  right  to  a  divorce  on  the 
ground  of  her  infidelity:  Forster  v.  Forster, 
1  Hagg.  Const.  144.  A  father  who  connives 
at  his  daughter's  seduction  cannot  recover 


damages  therefor:  Seagar  v.  Sligerland,  2 
Caines,  219.  One  who  consents  to  the  stow- 
age of  his  goods  upon  the  deck  of  a  ship 
can  maintain  no  action  for  a  wrontrful  stow- 
age of  them:  Gould  v.  Oliver,  2  Scott  N.  R. 
257.  One  who  voluntarily  pays  a  just  debt 
contracted  during  his  infancy,  or  barred  by 
the  statute  of  lixnitationa,  has  no  right  to 
repayment  of  the  money:  See  Bates  v.  New 
York  Ins.  Co.,  3  Johns.  Cas.  240.  This  rule 
is  only  applied  where  the  party  had  freedom 
in  exercising  his  will:  Harmony  v.  Bingham, 
12  N.  Y.  109;  see,  also,  Moulton  v.  Bennett, 
18  Wend.  588.  For  instance  of  the  appU- 
cation  of  this  maxim,  see  Churchill  v. 
Baumann,  95  Cal.  541. 


3616.     Sec.  3516.    Acquiescence  in  error  takes  away  the  right  of  objecting 
to  it. 


Consensns  tollit  errorunx  is  a  maxim  of 
the  common  law  and  the  dictate  of  common 
sense:  Rogers  v.  Cruger,  7  Johns.  611.  Up- 
on the  principle  of  this  maxim  rests  an  im- 
portant branch  of  the  doctrine  of  waiver. 
An  irregularity  in  the  service  of  a  paper 
in  a  cause  is  generally  waived  by  retaining 
and  acting  upon  it:  Georgia  Lumber  Co.  v. 


Strong,  3  How.  Pr.  246.  A  voluntary  and 
general  appearance  in  an  action  is  a  waiver 
of  all  defects  in  the  summons  or  other  pro- 
cess: Webb  V.  Mott,  6  How.  Pr.  440;  and 
Yates  V.  Russell,  17  Johns.  461;  see  further 
illustrations  of  the  rule  in  Watkins  v. 
Weaver,  10  Johns.  107,  108;  Farrington  v. 
Hamblin,  12  Wend.  212,  213. 


8617.     Sec.  3517.     No  one  can  take  advantage  of  his  own  wrong. 


NuUuB  eommodum  capere  potest  de  Ia- 
Juria  sua  propria:  See  application  in  Cali- 
fornia decisions:  McMillan  v.  Richards,  9 
Cul.  391;  Carpentier  v.  Williamson,  25  Cal. 
158.  This  is  a  rule  of  such  binding  force 
as  to  be  held  obligatory  against  the  wrong- 
doer, even  as  between  himself  and  one  cog- 
nizant or  participant  of  the  wrong.  If  one, 
for  tiie  purpose  of  defrauding  his  creditors, 
conveys  his  property  to  another,  he  cannot 


set  up  the  fraud  to  avoid  the  deed  as  be- 
tween himself  and  his  accomplice:  Jackson 
V.  Garnsey,  16  Johns.  189;  Safford  v.  Wyck- 
ofiC,  4  Hill,  457;  see  Moore  v.  Livingston,  28 
Barb.  543;  14  How.  Pr.  11;  Ford  v.  Harring- 
ton, 16  N.  Y.  285.  So,  when  performance 
of  a  condition  is  rendered  impossible  by  the 
act  of  the  obligee  the  obligor  incurs  no  pen- 
alty: Com.  Dig.,  Condition,  D,  1;  see  sec. 
727. 


3618..    Sec.  3518.     He  who  has  fraudulently  dispossessed  himself  of  a  thing 

may  be  treated  as  if  he  still  had  possession. 

Qui  dolo  desierit  possidere,  pro  possi-  who  wrongfully  parted  with  their  possessioa 

dente  damnatur. — On  this  principle  an  ac-  before  the  action  was  brought:  Nichols  v. 

tion  for  the    possession  of  specific  chattels  Michael,  23  N.  Y.  267;  80  Am.  Dec  259. 
m&j    be    maintained    against    a  defendant 
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3819.     Sec.  3519.        He  who  can  and  does  not  forbid  that  which  is  done  an 
his  behalf  is  deemed  to  have  bidden  it. 
Semper  qui  non  prohibet  pro  se  inter  venire  mandare  creditur. 

8520.     Sec.  3520.     No  one  should  STifEer  by  the  act  of  another. 

Bes  Inter  alios  acta  alteri  nocere  non 
^ebet:  See  Gelston  v.  Hojt,  13  Johns.  361, 
381;  Sweet  v.  Barney,  23  N.  Y.  335,  341; 
Lansdon  v.  Aator,  16  N.  Y.  9,  31.  The 
principle,  of  this  perhaps  most  important 
and  useful  of  the  maxims  relating  to  the 
law  of  evidence,  forbids  in  general  (for  ne- 
cessity has  introduced    some  exceptions  to 


the  rule)  that  anyone  shall  be  bound  by  acts 
or  conduct  of  others  to  which  neither  in 
fact  nor  in  law,  he  was  party  or  privy. 
It  is  illustrated  by  the  rules  respecting  dec- 
larations and  private  memoranda  of.  third 
persons,  and  respecting  the  effect  of  judg- 
ments to  which  one  is  altogether  a  stran- 
ger: Broom's  Maxims,  432. 


3821.     Sec.  3521.    He  who  takes  the  benefit  must  bear  the  burden. 


Qui  aentit  commodum,  sentira  debet  et 
t>na8:  Paine  v.  Bonney,  6  Abb.  Pr.  106; 
Frost  V.  Saratoga  Ins.  Co.,  5  Denio,  158; 
Bartlett  v.  Crozier,  17  Jolins.  453;  Hen- 
slricks  V.  Judah,  2  Caines,  25,  28;  2  Am. 
Dec.  213;  United  Ins.  Co.  v.  Robinson,  2 
Caines,  280,  288;  Matter  of  Mayor  etc.,  11 
Johns.  771.  One  who  takes  an  estate  in 
land,  and  enjoys  the  benefits  resulting  from 
bis  title,  must  bear  the  burdens  of  the  en- 
-cumbrances  upon  the  land  and  of  the  cove- 


nants that  run  with  it:  Denman  v.  Prince* 
40  Barb.  213;  Verplanck  v.  Wright,  23 
Wend.  506;  Priestly  v.  Foulds,  2  Scott  N. 
K.  225.  The  right  of  a  partner  to  share 
the  profit  of  the  partnership  business  is 
justly  coupled  with  a  corresponding  liability 
for  its  debts:  See  application  of  maxim, 
Holland  v.  San  Francisco,  7  Cal.  367;  Simp- 
son V.  Eckstein.  22  Cal.  585;  People  ▼.  Mc- 
Creary,  34  Cal.  457. 


3522.    Sec.  3522.    One  who  grants  a  thing  i«  preaumed  to  grant  also  what- 
ever is  essential  to  its  use. 


Cuieiuique  aliqui*  quid  conoadit,  oan- 
cedere  videtur  et  id  sine  quo  xoa  ipsa 
«086  non  potest:  See  Sterricker  y.  Dickin- 
son, 9  Barb.  518;  Troup  v.  Hurlbut.  10 
Barb.  359;  Esmond  v.  Chew,  15  Cal.  141; 
People  V.  nicks,  15  Barb.  160;  Seymour  v. 
Canandaigua  etc.  R.  R.  Co.,  25  Barb.  310. 
The  grant  of  a  piece  of  land,  surrounded 


by  other  land  of  the  grantor,  grants  also 
by  implication  the  right  of  a  convenient 
way  over  such  other  land.  The  grant  of  a 
corporate  franchise  implies  a  grant  to  make 
by-laws,  and  to  exercise  all  other  powers 
which  are  necessary  for  efEectuating  the  ob* 
ject  of  the  charter. 


3523.     Sec.  3523.    For  every  wrong  there  is  a  remedy. 


TTbl  Jus,  ibi  remediuxn;  Johnstone  v. 
ISutton,  1  Term  Rep.  312;  Roberts  v.  Lan- 
decker,  9  Cal.  263;  Phoenix  Water  Co.  v. 
Fletcher,  23  Cal.  483;  Hill  v.  Smith,  27  Cal. 
483.  Every  wrongful  invasion  of  a  right 
imports  injury  and  damage,  though  there 
be  no  pecuniary  loss,  and  entitles  the  per^ 
«on  injured  to  redress:  Ashby  v.  White,  2 
J  A.  Raym.  953;  and  see  Green  v.  Hudson 


River  R.  R.  Co.,  28  Barb.  9.  10.  By  refer- 
ence to  this  principle  an  action  for  slander 
to  title  of  personal  property  has  recently 
been  sustained:  Like  v.  McKinstry,  41  Barb. 
186;  Ryan  v.  Ryan,  61  Tex.  475;  and  see 
Pomeroy's  discussion  of  this  maxim  in  1 
Pomeroy's  Equity  Jurisprudence,  sec.  423 
et  seq. 


3524.     Sec.  3524.    Between  those  who  are  equally  in  the  right,  or  equally  in 
the  wrong,  the  law  does  not  interpose. 

In  aequali  Jure  melior  est  conditio  pos- 
sidentis: Ontario  Bank  v.  Worthington,  12 
Wend.  601;  McLaughlin  v.  Waite,  9  Cow. 
-674;  Graves  v.  Delaplaine,  14  Johns.  159. 

In  pari  delicto,  potior  est  conditio  de- 
fendentis:  See  Pecjc  v.  Burr,  10  N.  Y.  294; 
Tracy  v.  Talmage,  14  N.  Y.  162,  181,  216; 
67  Am.  Dec.  132;  Candee  v.  Lord,  2  N.  Y. 
269,  270;  51  Am.  Dec.  294;  Meech  v.  Stoner, 
19  K.  Y.  28;  Bennett  v.  American  Art 
Union,  5  Sand.  631;  Schroeppel  v.  Coming, 
«  Denio,  241;  Nellis  v.  Clark,  20  Wend.  28; 
4  Hill,  436;  Perkins  v.  Savage,  15  Wend. 


415;  Westfall  v.  Jones,  23  Barb.  12;  Vischer 
V.  Yates,  11  Johns.  26.  In  case  of  illegal 
contracts,  says  Story,  or  in  those  in  which 
one  party  has  placed  property  in  the  hands 
of  another  for  illegal  purposes,  as  for  smug- 
gling, if  the  latter  refuses  to  account  for 
the  proceeds,  and  fraudulently  or  unjustly 
withholds  them,  the  former  must  bear  his 
lo88,  for  in  pari  delicto,  etc.:  Story's  Equity 
Jurisprudence,  sees.  61,  298;  Story  on  Agen- 
cy, sec.  198.  So  when  there  is  equal  equity, 
the  defendant  has  as  strong  a  claim  to  the 
protection  of  a  court  of  equity  for  his  title 
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as  the  plaintiff  has  to  its  assiBtance  in  order 
to  assert  his  title,  and  the  court  will  not 
interpose  on  either  side.  Bat  where  there  ia 
a  ja*eat  preponderance  of  wrong  upon  one 
side,  as  in  case  of  nsary,  or  where  one  party 


violates  a  confidence  as  well  as  a  provision 
of  law,  the  injured  party,  althoagh  not  free 
from  blame,  may  have  redress:  Ford  y.  Har- 
rington, 16  N.  Y.  285. 


3526.     Sec.  3525.    Between  rights  otherwise  equal,  the  earliest  is  preferred. 


Qui  prior  est  In  tempore,  potior  est  in 
Jure:  See  Mnir  ▼.  Schenck,  3  Hill,  228;  3S 
Am.  Dec.  633;  Poillon  t.  Martin,  1  Sand. 
Ch.  578;  Watson  y.  Le  Row,  6  Barb.  485; 
McClintock  v.  Bryden,  5  Cal.  101;  Irwin  t. 
Phillips,  5  Cal.  147;  Cahoon  r.  Levy,  6  Cal. 
297;  How  v.  Baker,  6  Cal.  4»3;  Tenny  ▼. 
Miners*  Ditch  Co.,  7  Cal.  340;  Crandall  v. 
Woods,  8  Cal.  143;  Isaac  y.  Swift,  10  Cal. 
72:  70  Am.  Dec.  698;  Wolfe  y.  St.  Louis  etc. 
Water  Co.,  10  Cal.  542;  Esmond  y.  Chew, 
15  Cal.  140;  Logan  y.  Driscoll,  19  Cal.  625; 
81  Am.  Dec.  90;  Phoenix  Water  Co.  y. 
Fletcher,  23  Ckl.  483;  Lick  v.  Madden,  25 
Cal.  209;  Hill  y.  Smith,  27  Cal.  483;  Weayer 
T.  Toogood,  1  Barb.  241;  Lynch  y.  Insurance 


Co.,  18  Wend.  253,  256;  Berry  y.  Mutnal  Ins. 
Co.,  2  Johns.  Ch.  608;  Truscott  y.  King,  6 
Barb.  351;  Seymour  v.  Wilson,  16  Barb.  299; 
Warner  y.  Blakeman,  36  Barb.  520;  Hertell 
y.  Bogert,  10  Paige,  60;  Embree  y.  Hanna,  5 
Johns.  103;  Wilkes  y.  Harper,  2  Barb.  Ch. 
354;  CheriT  ▼•  Monroe,  2  Barb.  Cli.  618. 
This  principle  makes  the  foundation  of  all 
original  titles  to  land,  both  by  priyate  and 
by  public  law;  the  first  occupant  acquires 
the  first  right.  The  maxim  applies  also  in 
cases  of  mortgages,  attachments,  executions, 
and  other  liens  attaching  upon  property, 
either  by  th6  agreement  of  parties,  or  by  the 
operation  of  law:  See  1  Pomeroy's  Equity 
Jurisprudence,  sec.  413  et  seq. 


3626.    Sec.  3526.    No  man  is  responsible  for  that  which  no  man  can  control. 


Actus  Dei  f  aclt  nemini  injuriam.— This 
is  a  maxim  of  the  common  law  with  regard 
to  obligations  created  merely  by  operation 
ef  law;  but  it  has  not  been  considered  ap- 
plicable to  contracts:  Tompkins  y.  Dudley, 
25  N.  Y.  272;  82  Am.  Dec.  349;  Harmony 
y.  Bingham,  12  N.  Y.  00;  62  Am.  Dec.  142; 
Brown  y.  Royal  Ins.  Co.,  1  El.  &  K  853. 
The  commissioners  haye  proposed,  howeyer, 
to  extend    this  principle  to  contracts:  See 


sec  727.  But  when  human  agency  is  com- 
bined with  the  act  of  God,  and  neglect  oc- 
curs in  the  employment  of  the  agency,  lia- 
bility for  damage  results.  This  was  said  in 
Chidester  y.  Consolidated  Ditch  Co.,  09  CaL 
197. 

Liability  for  loss  when  occasioned  partly 
by  act  of  God  and  partly  by  other  means: 
See  97  Am.  Dec.  406-411,  note. 


8627.     Sec.  3527.    The  law  helps  the  yigilant,  before  those  who  sleep  on 
their  rights. 


Vlgilantibus  non  dormlentlbus  leges 
subvenlunt:  Toole  y.  Cook,  16  How.  Pr. 
134;  Ellig  T.  Naglee,  9  Cal.  693;  Peabody  y. 
Phelps,  9  Cal.  218;  McMillan  y.  Richards,  9 
Cal.  400;  English  y.  Supervisors  of  Sacra- 
mento County,  19  Cal.  178;  Pimental  y.  San 
Francisco,  21  Cal.  354;  Dayis  y.  Davis,  26 
Cal.  42.  Thus  the  law  may  deny  relief  to 
one  who  has  long  and  negligently  delayed 
to  file  a  bill  for  specific  performance:  Mil- 
wood  V.  Earl  of  Thanet.  5  Ves.  720;  Alley 
y.  Duchamps,  13  Ves.  228.  So  in  the  spirit 
of  this  maxim  the  statute  of  limitations  pre- 
scribes definite  periods,  after  the  expiration 


of  which  the  law  will  refuse  its  aid,  how- 
ever clear  may  be  the  right  of  the  party 
claiming  it,  or  the  wrong  of  his  opponent: 
See,  for  other  illustrations,  Smedborg  v. 
More,  26  Wend.  238,  247;  Hasul  v.  Dun- 
ham, 1  Hall.  655,  658;  Bruen  v.  Home.  3 
Barb.  586,  595;  Taylor  v.  Fleet,  4  Barb.  95, 
103;  Bench  v.  Sheldon,  14  Barb.  66,  71; 
Munn  v.  Worrall,  16  Barb.  221,  232;  Voor- 
hees  y.  Seymour,  26  Barb.  569,  583;  Fan- 
ning y.  Dunham,  5  Johns.  Ch.  122,  145;  9 
Am.  Dec.  283;  Story's  Equity  Jurisprudence, 
sec.  529.  See  1  Pomeroy's  Equity  Jurispru- 
dence, sees.  418,  419. 


8528.     Sec.  3528.     The  la'w  respects  form  less  than  substance. 


Francis'  Maxims.  No.  13.  On  this  princi- 
ple the  law  grants  relief  to  one  who  has 
omitted  to  perform  an  obligation  at  a  time 
specified  by  the  contract,  when  it  is  evident 
that  punctual  performance  was  not  an  es- 
sential element  of  the  agreement:  Adams' 
Equity,  88.  So  it  declares  sufficient  certain 
defective  executions  of  powers,  and  the 
want  of  a  seal,  or  of  witnesses,  or  of  a  sig- 
nature, or  defects  in  tho  limitations  of  the 
estate,  or  interest,  may  sometimes  be  aided. 


In  the  same  spirit  the  law  upholds,  in  cer- 
tain cases  the  defective  performance  of  con- 
ditions: Story's  Equity  Jurisprudence,  »«?• 
97;  Spaulding  v.  Hallenbeck,  39  Barb.  TS; 
Clute  V.  Robison,  2  Johns.  595.  614;  Pop- 
ham  V.  Bampfield,  1  Vem.  79;  FraDcis* 
Maxims,  60.  So  it  will  mitigate  the  dam- 
ages which,  by  a  strict  interpretation  of  » 
contract,  a  party  thereto  might  recover,  if 
it  operates  oppressively:  Skinner  7.  White, 
17  Johns.  357. 


916 


Part  IV.] 


Maxims  of  Jurisprudence. 


§§  3529-3533 


Qui  haeret  in  litera  haeret  in  oortice, 
is  a  maxim  to  the  «ame  effect,  often  cited 
with  approyal:  Wadsworth  t.  Thomas,  7 
Barb.  449;  Aylesworth  v.  Brown,  10  Barb. 
167;  Watervliet  Turnpike  Co.  v.  McKean,  6 
Hill,  620;  Leavitt  ▼.  Fisher,  4  Duer,  23; 
Laugdon  y.  Astor,  8  Dner,  601;  Jackson  ▼. 


Honsel,  17  Johns.  284;  Pillow  t.  Bnshnell, 
4  How.  Pr.  12. 

So  where  a  party  was  in  conrt  and  had 
actual  notice  of  overruling  of  his  demurrer, 
and  asked  time  to  answer,  written  notice 
was  held  unnecessary:  Barron  ▼•  Deleval,  58 
Cal.  95,  98. 


3629.  Sec.  3529.  That  which  ought  to  have  been  done  is  to  be  regarded 
as  done,  in  favor  of  him  to  whom,  and  against  him  from  whom,  performance  is 
due. 


Thus  an  afrreement  for  a  valuable  con- 
sideration will  be  treated  as  actually  exe- 
cuted from  the  period  when  it  ought  to  have 
been  performed  in  favor  of  a  person  en- 
titled to  insist  on  its  performance.  On  this 
principle,  money  agreed  or  devised  to  be 
laid  out  in  land  will  be  treated  as  real  es- 
tate; and  land  contracted  or  devised  to  be 
sold  will  be  treated  as  money:  Story's  Equity 


Jurisprudence,  sec.  64g;  Adams*  Equity,  74. 
See,  for  other  illustrations  of  the  mnxim, 
Burch  V.  Newbury,  1  Barb.  &I8,  664;  Has- 
brouck  V.  Paddock,  1  Barb.  635;  Craig  v. 
Leslie,  3  Wheat.  563;  Rosevelt  v.  Bank  of 
Niagara,  Hopk.  583.  Fors^stance  of  appli- 
cation of  this  maxim  of  oq^ty,  see  'Q&yeTly 
V.  Blackwood,  102  Cal.  83.    \ 


3530.     Sec.  3530.     That  which  does  not  appear  to  exist  is  to  be  regarded  as 
if  it  did  not  exist. 


De  non  apparentibus  et  de  non  ex- 
istentibus  eadem  est  ratio:  Johnson  v. 
Stngg,  2  Johns.  519.  Thus  upon  a  special 
verdict  a  court  will  not  assume  a  fact  not 
stated  in  it,  nor  draw  inferences  of  facts 
necessary  for  the  determination  of  the  case, 
from  other  statements  therein:  Tanerd  v. 
Christy,  12  Mees.  &  W.  316;  Jenks  v.  Hallet, 


1  Caines,  60.  If  a  notice  of  dishonor  is  good 
upon  its  face,  the  court  will  not  entertain 
an  objection  founded  upon  the  possible  ex- 
istence of  another  note,  not  shown  to  exist: 
Youngs  V.  Lee,  12  N.  Y.  554;  Cook  v.  Litch- 
field, 5  Sand.  330,  310. 

Quod  non  apparet  non  est:  Yates  v.  Peo- 
ple, 6  Johns.  505. 


3531.1    Sec.  3531.     The  law  never  requires  impossibilities. 


Lex  non  cogit  ad  impossibilia:  Coke  on 
Littleton,  231b;  Schroeder  v.  Hudson  River 
R.  R.  Co.,  5  Duer,  62;  Moseley  ▼.  Vermont 
Mut.  F.  Ins.  Co.,  65  Vt.  162. 

*'Impotentia  excnsat  leg^m":  Jackson 
V.  Sellick,  8  Johns.  271;  Jackson  v.  Johnson, 
5  Cow.  103.  If  an  estate  is  granted  upon  a 
condition  subsequent  which  is  essentially  im- 
possible, the  condition  is  void,  and  the  es- 


tate is  absolute:  2  Blackstono's  Commen- 
taries, 186.  If  performance  of  the  condition 
of  a  bond  is  rendered  impossible  by  the  act 
•of  the  obligee,  the  obligor  is  excused: 
Holmes  v.  Guppy,  3  Mees.  &  W.  389.  But, 
except  in  certain  special  cases,  the  law  does 
not  excuse  the  nonperformance  of  impossi- 
bilities which  one  has  expressly  undertaken 
to  perform. 


3532.     Sec.  3532.     The  law  neither  does  nor  requires  idle  acts. 


Lex  non  cogit  ad  vana  sen  Inutllla: 
Boot  V.  Franklin,  3  Johns.  210;  3  Am.  Dec. 
475. 

Lex  nil  frustra  facit.—It  is  a  settled 
principle,  says  Chancellor  Kent,  that  a  court 
will  not  undertake  to  exercise  a  power  un- 
less it  can  exercise  it  to  some  purpose:  Hunt- 
ington V.  NicoU,  3  Johns.  698.  It  will,  for 
example,  refuse  a  writ  of  mandamus,  if  it 
is  manifest  that  it  must  be  vain  and  fruit- 
less, or  cannot  have  a  beneficial  effect:  Peo- 
ple V.  Supervisors  of  Greene,  12  Barb.  222*, 
People  v:  Tremain,  29  Barb.  96;  17  How. 
Pr.  142.      Nor,    on    the    principle    of    this 


maxim,  will  the  law  require  individuals  to 
bring,  suits  or  do  other  acts  which  will  be 
fruitless:  Loomis  v.  Tift,  16  Barb.  544.  A 
demand  is  excused  when  compliance  there- 
with is  impossible:  Schroeder  v.  Hudson 
River  R.  R.  Co.,  5  Duer,  62. 

See  application  of  rule  to  a  case  where  a 
party  was  present  in  court  when  his  de- 
murrer was  overruled  and  asked  time  to  an- 
swer—this dispensed  with  the  written  no- 
tice: Barron  v.  Deleval,  58  Cal.  95,  98.  For 
instance  of  the  application  of  this  maxim, 
see  Remy  v.  Olds,  88  Cal.  537. 


3533.     Sec.  3533.     The  law  disregards  trifles. 

De  minimis  non  curat  lex.  Nimia  sub- 
tiltas  in  jure  reprobatur.  Bonae  fldei 
non  convenit  de  apicibus  Juris  dispu- 
tare:  Ulpian,  Dip.  17,  1.  29;  see  Shipman  v. 
Shafer,  14  Abb.  Pr.  456;  Matter  of  Empire 
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City  Bank,  18  N.  Y.  218.  The  law  will  not 
deprive  one  of  all  compensation  on  account 
of  unintentional  and  unimportant  variations 
from  the  terms  of  his  affreemont:  Smith  v. 
Gugerty,  4  Barb.  621.    Nor  will  a  court  re- 


§§  3534-3537 


Civil  Codb. 


[DiT.  IV, 


strain  by  injunction  the  publication  of  a 
solitary  letter,  having  neither  actual  value 
nor  literary  merit,  the  publication  of  which 
would  not  be  productive  of  injury  nor  offend 
the  most  delicate  sensibility:  Woolsey  v. 
Judd,  4  Duer,  590;  nor  a  trespass  of  a 
trilling  character:  Marshall  v.  Peters,  12 
IIow.  Pr.  223.  Where  a  redeeming  creditor 
had  paid  a  few  cents  too  little  to  the  sher- 
iff the  redemption  \ras  sustained  upon  the 
authority  of  this  maxim:  £x  parte  Becker, 
4  Hill,  615;  Hall  v.  Fisher,  9  Barb.  29.  So 
the  court  of  appeals  refused    to    reverse  a 


judgment  for  the  defendant  which  should 
have  been  in  favor  of  the  plaintiff  for  six 
cents  damages,  but  with  costs  to  the  de- 
fendant: McConihe  v.  New  York  etc.  R.  R. 
Co.,  20  N.  Y.  49S.  But  this  maxim  neyer 
applies  to  the  case  of  a  positive  and  wrong- 
ful invasion  of  a  right:  Seneca  Koad  Co.  v. 
Auburn  etc.  R.  R.  Co.,  5  Hill,  170;  EUicott- 
ville  etc.  Plank-road  Co.  v.  Buffalo  etc  R.  R. 
Co.,  20  Barb.  651;  Wilson  v.  McEvoy.  23 
Cal.  174:  People  v.  HoUaday,  25  Cai  312; 
Troy  V.  Clarke,  30  Cal.  425. 


3534.  Sec.  3534.    Particular  expressions  qualify  those  which  are  general. 

In  toto  Jure  genarl  per  spedem  deroga-     ad  spedem  directum  est:    See  Piatt  t. 
tur  et  illud  polltisaimum  habetor  quod     Lott,  17  N.  Y.  478. 

3535.  Sec.  3535.     Contemporaneous  exposition  is  in  general  the  best. 


Contemporanea  expositlo  est  optima  et 
fortissima  in  lege.— In  construing  a  stat- 
ute, great  regard  should  be  paid  to  the  opin- 
ion in  resp€K!t  to  it  entertained  by  persons 
learned  in  the  law  at  the  time  of  its  pas- 
sage: Sedgwick*s  Statute  and  Constitutional 
Law,  251:  Dwarris  on  Statutes,  562.  "A 
contemporaneous  is  generally  the  best  con- 
struction of  a  statute.  It  gives  the  sense 
of  a  community  of  the  terms  made  use  of 
by  a  legislature.  If  there  is' ambiguity  in 
the  language,  the  understanding  and  appli- 
cation of  it  when  the  statute  first  came  into 


operation,  panctioned  by  long  acquiescence 
on  the  part  of  the  legislature  and  judicial 
tribunals,  is  the  strongest  evidence  that  it 
has  been  rightly  explained  in  practice.  A 
construction  under  such  circumstances  be- 
comes established  law**:  Packard  v.  Richnrl- 
son,  17  Mass.  143;  Curtis  v.  Leavitt,  15  X. 
Y.  217.  "A  contemporaneous  exposition, 
even  of  the  constitution  of  the  United 
States,  practiced  and  acquiesced  in  for  a 
period  of  years,  fixes  the  construction'*:  4 
Kent's  Commentaries,  465:  People  v.  Fitch, 
1  Cal.  523;  Knowles  v.  Yeates,  30  Cal  89. 


3536.    Sec.  3536.    The  greater  contains  the  lees. 


Omne  majns  continet  in  se  minus.  In 
eo  quod  plus  est  semper  inest  et  minus: 
Dig.  50,  17,  110. 

Non  debet  cui  plus  licet,  quod  minus 
est  non  licere:  Ulpian  Gothofredi,  Reg. 
Juris.    Compare  Big.  50,  17,  26-37. 

Omne  majus  in  se  minus  complectitur: 
Kip  V.  Brigham,  6  Johns.  157.  One  makes 
a  good  tender  of  a  debt  due  when  he  ten- 
ders in  due  form  more  than  he  is  bound 
to  pay:  Wade's  Case,  5  Coke,  115;  Hub- 
bard V.  Chenango  Bank,  8  Cow.  101;  Dean 
V.  James,  4  Barn.  &  Adol.  546;  and  so  acta 
are  valid  if,  having  permission  to  do  several 


things  for  his  own  benefit,  a  party  does 
some  of  them:  Isherwood  v.  Oldknow,  3 
Maule  &  S.  892;  or  if,  as  the  agent  of  an- 
other, he  does  less  than  his  power  authorizeB 
him  to  do:  Story  on  Agency,  sec.  172.  A 
power  to  sell  an  estate  includes  a  power  to 
transfer  a  limited  interest:  Williams  v. 
Woodward,  2  Wend.  492.  But  where  a 
statute,  authorizing  special  proceedings,  di- 
rects eighteen  jurors  to  be  summoned,  this 
maxim  does  not  justify  the  summoning  of 
twenty:  Farrington  v.  Morgan,  20  Wend. 
207;  Carpentier  v.  Webster,  27  Cal.  553. 


3637.     Sec.  3537.     Superfluity  does  not  vitiate. 


tJtile  per  inutile  non  viatur:  Rickets  v. 
Livingston.  2  Johns.  Cas.  101;  Yates'  Case, 
4  Johns.  3G7;  Ogden  v.  Barker,  18  Johns. 
93;  Aylesworth  v.  Brown,  10  Barb.  174. 
This  maxim  has  long  been  familial  to  the 
common  law.  It  has  had  frequent  applica- 
tion in  the  law  of  conveyancing,  of  plead- 
ing, and  of  evidence.  Thus,  a  deed  which 
grants  an  estate  by  language  explicit  and 
certain  is  not  defeated  or  affected  by  the 
presence  of  words  that  are  repugnant  to  the 
general  sense.  So,  in  pleading,  surplusage, 
or  the  allegation  of  purely  irrelevant  mat- 
ter, does  not  affect  that  which  is  pertinent 
and  in  other  respects  valid:  Edgerton  v.  New 
York  etc.  R.  R.  Co.,  35  Barb.  389;  Fowler  v. 
Mott.  19  Barb.  221:  Polly  v.  Saratoga  etc.  R. 
R.  Co.,  9  Barb.  464;  People  v.  Adams,  17 
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Wend.  475;  Chapman  v.  Smith,  13  Johns.  80; 
^fason  V.  Franklin,  3  Johns.  206;  Douglass  t. 
Satterlee,  11  Johns.  19.  Nor  need  any  evi- 
dence be  given  of  an  averment  which  is 
wholly  immaterial:  Fairchild  v.  Ogdensbnrg 
R.  R.,  15  N.  Y.  337;  69  Am.  Dec  606.  A  ver- 
diet  which  finds  the  whole  issue  is  not  viti- 
ated by  finding  more:  Patterson  v.  United 
States.  2  ^Vheat.  225.  Application  of  maxim 
in  California  decisions:  Truebody  v.  Jacob- 
son,  2  Cal.  283;  Ollendorf  v.  Swartz,  5  Cal. 
41;  Van  Etton  v.  Jilson,  6  Cal.  19;  Qiapin  v. 
Thompson,  20  Cal.  687;  Wratten  v.  Wilson, 
22  Cal.  466;  Stoddard  y.  TreadwelL  26  OU. 
303;  Wallace  v.  Eldridge,  27  Cal.  497;  Love 
V.  Sierra  Nevada  Lake  eUu  Min,  Co.,  32  CaL 
050. 


Part  IV.] 


Maxims  of  Jurisprudence. 


i§  3538-3541 


3S38.     Sec.  3538.     That  is  certain  which  can  be  made  certain. 


Id  certixm  est  quod  certuzn  reddi  po- 
test: Olmffted  T.  Loomis,  9  N.  Y.  434;  Hy- 
land  T.  Stafford,  10  Barb.  505;  Ostrander  v. 
Walter,  2  Hill,  332.  Thus  when  a  testator 
srives  his  "back  lands*'  to  certain  devisees, 
the  description  is  rendered  definite  and  cer- 
tain when  it  is  shown  by  evidence  that  par- 
ticular parcels  of  land  were  called  and 
known  by  that  name  by  the  testator  and 
his  family:  Ryerss  v.  Wheeler,  22  Wend.  148. 
So  where  a  deed  identifies  the  parties  in 
whose  favor  it  is  made,  it  is  sufficient, 
though  it  does  not  name  them:  Gates  v.  Gra- 
ham, 12  Wend.  53,  56.  So  when  a  rule  for 
the  commitment  of  a  person  did  not  specify 
the  sum  for  nonpayment  of  which  the  com- 
mitment was  ordered,  but  directed  a  referee 
therein  named  to  estimate  it,  it  was  declared 
on  the  principle,  id  certum  est,  etc.,  that 


the  rule  was  sufficiently  definite  in  respect 
to  the  amount,  for  the  referee's  report,  when 
filed  and  confirmed,  became  part  of  the  rule 
and  the  act  of  the  court:  People  v.  Kevins, 
1  Hill,  158;  People  v.  Cavanaugh,  2  Abb. 
Pr.  88.  Upon  the  authority  of  this  maxim, 
it  has  been  held  that  rent,  payable  in  wheat, 
is  to  be  treated  as  a  liquidated  demand: 
Van  Rensselaer  v.  Jones,  2  Barb.  668;  and 
so  where  rent,  though  payable  in  cash,  was 
subject  to  a  deduction  for  repairs:  Smith  v. 
Fyler,  2  Hill,  648;  Morrison  v.  Rossignol,  5 
Cal.  66;  Mesick  v.  Sunderland,  6  Cal.  304; 
Hancock  v.  Watson,  18  Cal.  140;  Schenk  v. 
Evoy,  24  Cal.  101.  This  maxim  was  applied 
to  rendering  a  verdict  certain  by  reference 
to  the  pleadings:  Hutchinson  v.  Superior 
Court.  61  Cal.  119. 


3539.     Sec.  3539.    Time  does  not  confirm  a  void  act. 


Quod  ab  initio  non  valet  in  tractu 
temporis  non  convalescit.  Quod  initio 
vitiosum  est  non  potest  tractu  temporis 
convalescere.— "The  general  rule  is,  that 
whenever  any  contract  or  conveyance  is 
void,  either  by  a  positive  law  or  upon  prin- 
ciples of  public  policy,  it  is  deemed  incapable 
of  confirmation  upon  the  maxim,  'Quod  ab 
initio,'"  etc.:  Story's  Equity  Jurispru- 
dence, sec.  306;  Vernon's  Case,  4  Coke, 
2b.  "No  length  of  time,"  said  Lord  Talbot, 
"will  bar  a  fraud":  Cas.  temp.  Talbot,  73. 
"It  is  certainly  true,"  says  Mr.  Justice  Story, 
"that  length  of  time  is  no  bar  to  a  trust 
clearly  established;  and  in  a  case  where 
fraud  is  imputed  and  proved,  length  of  time 
ought  not,  upon  principles  of  eternal  jus- 
tice, to  be  admitted  to  repel  relief.  On  the 
contrary,  it  would  seem  that  the  length  of 
time  during  which  the  fraud  has  been  suc- 
cessfully concealed  and  practiced  is  an  ag- 

3540.     Sec.  3540.     The  incident  follows  the  principal,  and  not  the  principal 
the  incident. 


gravation  of  the  offense,  and  calls  more 
loudly  upon  a  court  of  equity  to  grant  am- 
ple and  decisive  relief.  But  length  of  time 
necessarily  obscures  all  human  evidence;  and 
as  it  thus  removes  from  the  parties  all  im- 
mediate means  to  verify  the  nature  of  the 
original  transactions,  it  operates  by  way  of 
presumption  in  favor  of  innocence  and 
against  imputation  of  fraud:  Prevost  v. 
Gratz,  6  Wlieat.  498.  In  certain  cases  also, 
though  the  original  agreement  was  void, 
the  law  presumes  a  new  and  valid  contract 
from  additional  circumstances.  Thus,  in  the 
Koman  law,  if  a  debtor  pledged  the  prop- 
erty of  another,  and  it  afterward  became 
his  own,  his  creditor  had  his  action:  Dig. 
13,  7,  41.  And  though,  if  a  husband  sold 
his  wife's  dowry,  the  sale  was  invalid,  yet 
if  at  her  death  the  land  became  his,  the 
sale  was  established:  Dig.  41,  3,  42. 


Battle  V.  Coit,  26  N.  Y.  4(>i. 

AccesBorium  non  ducit  sed  sequitur 
suum  princlpale.r-By  a  general  grant  of 
the  reversion  the  rent  will  pass  with  it  as 
an  incident,  though  by  the  grant  of  the  rent 
generally  the  reversion  will  not  pass:  Van 
Wicklen  v.  Paulson,  14  Barb.  654;  Demarest 
V.  Willard,  8  Cow.  206;  Marshall  v.  Moseley, 
21  N.  Y.  282.  So  the  grantee  of  land,  or 
the  assignee  of  a  lease,  assumes  the  burden 
of  the  covenants  that  run  with  the  land  or 


are  reserved  by  the  lease.  So,  too,  the  as- 
signment of  a  bond  or  other  principal  debt 
carries  with  it  a  mortgage  or  other  collateral 
security  given  to  secure  it:  Jackson  v.  Blod- 
get,  5  Cow.  202;  Langdon  v.  Buel,  9  Wend. 
80;  Green  v.  Hart,  1  Johns.  580;  Rose  v. 
Baker,  13  Barb.  230;  Parmalee  v.  Dann,  23 
Barb.  461;  Jackson  v.  Willard,  4  Johns.  41; 
Cooper  V.  Newland,  17  Abb.  Pr.  342;  Riddle 
V.  Baker,  13  Cal.  301. 


3541.     Sec.  3541.    An  interpretation  which  gives  effect  ia  preferred  to  one 
which  makes  void. 


lit  res  xnagis  valeat  quam  pereat: 
Langdon  v.  Astor,  16  N.  Y.  47;  Nichols  v. 
McEwen,  17  N.  Y.  25;  Laub  v.  Buckmiller, 
17  N.  Y.  627.  This  is  a  general  principle 
which  governs  the  construction  of  all  agree- 
ments, oral  or  written,  and  of  all  unilateral 
instruments,  like  deeds  or  wills,  which  are 
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designed  to  embody  the  intention  of  a  party: 
Fish  V.  Hubbard,  21  Wend.  652;  Mason  v. 
White,  11  Barb.  173;  Aiken  v.  Albany  etc. 
R.  R.  Co.,  26  Barb.  289;  Warhus  v.  Bowery 
Sav.  Bank,  4  Duer,  59;  Hall  v.  Newcomh,  3 
Hill,  233;  Jackson  v.  Rowland.  6  Wend.  971; 
People  V.  Van  Renssalaer,  9  N.  Y.  333;  Sher- 


§§  3542,  3543 
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merhom  v.  Talman,  14  N.  Y.  135;  Nichols 
V.  McEwen,  17  N.  Y.  25;  Richards  ▼.  Edick, 
Barb.  269;  Warhus  v.  Savings  Bank,  5  Duer, 
71;  Waterbury.v.  Sinclair,  16  How.  Pr.  342, 
343;  Sherman  v.  Elder,  24  N.  Y.  384;  Spear 
▼.  Downing,  34  Barb.  527.  It  may  apply  to 
a  judgment:  Woodgate  v.  Fleet,  9  Abb.  Pr. 


239.  Or  a  record:  Hatcher  y.  Rochelean,  18 
K.  Y.  92.  Especially  is  it  applied  when  the 
effect  will  be  to  prevent  a  forfeiture:  Hurd 
T.  Hunt,  14  Barb.  575;  People  ▼.  Wells,  2 
Cal.  221;  Tuolumne  v.  Stanislaus,  6  Cal.  442; 
Bos  worth  V.  Dauzien,  25  CaL  299;  People 
▼.  Mariposa  Co.,  31  Gal.  200. 


3542.  Sec.  3542.     Interpretation  must  be  reasonable. 

Everything  ia  to  have  a  reasonable  con-     bons,  8  Ex.  922;  see  Buck  v.  Bnrk,  18  N.  Y. 
struotion,  and  everything  necessary  to  make      339,  341. 
a  rule  reasonable  is  implied:  Jones  t.  Gib- 

3543.  See.  3543.     Where  one  of  two  innocent  persons  mnst  suffer  by  the 
act  of  a  third,  he,  by  whose  negligence  it  happened,  must  be  the  sufferer. 


In  Griswold  v.  Haven,  25  N.  Y.  595,  82 
Am.  Dec.  380,  this  maxim  is  asserted  and 
enforced  as  a  principle  upon  T\'hich,  inde- 
pendently of  the  law  of  agency,  an  inno- 
cent party  may  be  held  responsible  for  the 
acts  of  another.  The  maxim  is  also  cited 
and  applied  in  Exchange  Bank  v.  Monteath, 
26  N.  Y.  505,  513;  Sanford  v.  Handy,  23 
Wend.  208;  Root  v.  French,  13  Wend.  572; 


28  Am.  Dec.  482.  For  instances  of  the  ap- 
plication of  this  maxim,  see  Schultz  v.  Mc- 
Lean, 93  Cal.  329;  Dolbeer  v.  Livingston, 
100  Cal.  61 8;  Blai^deU  v.  Leach,  101  Oal.405; 
40  Am.  St.  Rep.  65;  Wittenbrock  v.  Parker, 
102  Cal.  93;  41  Am.  St  Rep.  172;  McNear  v. 
Bourn,  122  Cal.  621.  See  Dolbeer  v.  Liv- 
ingston, 100  Cal.  617  (a  case  of  estoppel  in 
which  the  maxim  was  applied). 


AmendmexitB  to  the  code.— The  amend- 
ments which  took  effect  July  1,  1874,  and 
are  so  marked  at  the  end  of  each  section, 
were  passed  by  act  of  March  30,  1874,  the 
closing  paragraph  of  which  is  as  follows: 

"All  provisions  of  law  inconsistent  with 
the  provisions  of  this  act  are  hereby  re- 
pealed, but  no  rights  acquired  or  proceedings 
taken  under  the  provisions  repealed  shall  be 
impaired  or  in  any  manner  affected  by  this 
repeal;  and  whenever  a  limitation  or  period 
of  time  is  prescribed  by  such  repealed  pro- 
visions for  acquiring  a  right  or  barring  a 
remedy,  or  for  any  other  purpose,  has  be- 
gun to  run  before  this  act  takes  effect,  and 
the  same  or  any  other  limitation,  is  pre- 
scribed by  this  act,  the  time  of  limitation 
which  shall  have  run  when  this  act  takes 
effect  shall  be  deemed  part  of  the  time  pre- 
scribed by  this  act. 

"With  relation  to  the  laws  passed  at  the 
present  session  of  the  legislature,  this  act 
must  be  construed  as  though  it  had  been 
passed  at  the  first  day  of  the  present  ses- 
sion; if  the  provisions  of  any  law  passed  at 
the  present  session  of  the  legislature  con- 


travene or  are  inconsistent  with  the  provi- 
sions of  this  act,  the  provisions  of  such  law 
must  prevail. 

"This  act  shall  take  effect  on  the  first  day 
of  July,  one  thousand  eight  hundred  and 
seventy-four. 

"Approved    March  30,  1874." 

By  the  act  of  March  16,  1901,  Stats.  1901, 
433,  which  was  passed  to  carry  into  effect 
the  amendments  proposed  by  the  com.mi6sion 
for  the  revision  of  the  law,  it  was  provided: 

"Sec.  369.  This  act  takes  effect  on  the 
first  moment  of  the  first  day  of  July,  nine- 
teen hundred  and  one;  provided,  that  with 
relation  to  the  laws  passeil  at  the  present 
session  (the  thirty-fourth)  of  the  legislature, 
if  the  provisions  of  such  laws  contravene  or 
are  inconsistent  with  the  provisions  of  this 
act,  the  provisions  of  such  laws  must  pre- 
vail; and  provided  further,  that  with  rela- 
tion to  the  laws  passed  at  the  present  ses- 
sion (the  thirty-fourth)  of  the  legislature, 
this  act  must  be  construed  as  though  it  had 
been  passed  on  the  first  day  of  the  present 
session  (the  thirty-fourth)  of  the  legislature." 
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[References  are  to  the  sections.] 


Sac. 
ABANDONMENT,  child  abandoned. 

adoption  of 224 

child  abandoned,  guardianship. . .    246 
child   abandoned,   parent   forfeits 

grnardlanship 246 

husband,  of,  by  wife,  support. . . .    175 
homestead,  abandoned  how.  .1243,  1244 

marine  Insurance,  In 2716-2732 

shipmaster's  authority  terminated 

by 2881 

ship,  of.  by  master 2040,  2041 

thing  abandoned 1872 

water,  of  appropriation  of 1411 

ABATEMENT,  legacies,  of 1362 

nuisance,  of 3484-3503 

ABDUCTION,  In  general 49 

ACCEPTANCE,  accord,  of 1523 

benefit  of  transaction,  of 1589 

partial  performance,  of 1741 

See  Contract;   Negotiable   Instru- 
ment, etc. 
ACCESSION,  Increase  of  thhig  be- 
longs to  hirer 1926 

ownership  of 732 

personalty,  to,  by  uniting  several 

different  things 1025 

personalty,   to,   Increase  of  thing 

pledged 2989 

personalty,  to,  Inseparable  materl-  - 

als 1029 

personalty,  to,  materials  of  several 

owners 1030 

personalty,  to,  owner  may  elect  be- 
tween thing  and  Its  value 1032 

personalty,    to,    principal    part  Is 

what 1026,1027 

personalty,   to,    uniting  materials 

and  workmanship 1028 

personalty,  to,  willful  trespassers  1031 
personalty,    to,    wrongdoer   liable 

In  damages 1033 

products  of  thing  belong  to  hirer  1926 

realty,  to,  alluvion. . . .- 1014 

realty,  to,  avulsion 1015 

realty,  to,  fixtures 1013 

realty,  to,  fixtures  removable  by 

tenant 1019 

realty.  Island  formed  by  division 

of  stream « 1018 

realty,    to.    Island    In    navigable 

stream 1016 

realty,  to,   island  in  unnavlgable 

stream 1017 

realty,  to.  Islands 1016-1018 

realty,  to,  sudden  removal  of  bank  1015 


Sec 

ACCESSORY,  lien  Is 2909 

transfer  of  principal  thing  passes 
1084,  3540 

ACCIDENT,  deposit  by,  to  be  ac- 
cepted  1826 

disregarding  .  erroneous  parts  of 
writing 1640 

trust  arising  from 2224 

See  Mistake. 

ACCIDENT  INSURANCE.  See  In- 
surance. 

ACCORD     AND     SATISFACTION, 

accord  defined 1521 

accord,  effect  of 1522 

satisfaction  defined 1523 

satisfaction,  part  performance  in  1524 

ACCOUNT,    assignee   for   creditors 

may  be  required  to 34^9 

employee's    duty  to 1986.  2014 

partner  must,  for  profits  of  ad- 
verse business 2438 

partner's  mutual  liability  to 2412 

servant,  by 2014,  1986 

trustee,  requiring  to 2237 

ACCRETION.    See  Accession. 

ACCUMULATION,  express  trust  to 

accumulate  rents  and  profits...     857 

in  general 722-733 

ACKNOWLEDGMENT,    action     to 

secure 1203 

apprenticeship  contract L"?"^ 

articles  of  Incorporation 2S2 

assignment  for  creditors 3458,  3459 

assignment    of    debt    secured  by 

mortgage 2936 

certificate  of,  by  attorney  in  fact, 

form  of 1192 

certificate  of,  defective,  correcting  1202 

certificate  to  be  Indorsed  on 1188 

contempt,  ofilcer  taking,  may  pun- 
ish for 1201 

conveyances    made    before    code 

1205,  1206 

correcting  defective  certificate  of  1202 

damages 1201 

declaration  of  marriage 77,    7Da 

deputy  may  take 1184 

foreign,  certificate  of  clerk  to 1189 

foreign,  form  of 1189 

foreign,  who  may  take 1182,  1183 

form  of  certificate  of,  by  attorney 

in  fact 1192 

form  of,  foreign 1189 

form  of,  general 1189 
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ACKNOWLEDGMENT  (Continued), 
homestead   conveyance  or  encum- 
brance  1242 

homestead,      of      declaration     of 

abandonment 1243 

homestead  selection 1262,  1266 

Indorsement  of  certificate  on 1188 

Interpreters 1201 

Inventory  of  wife's  property 165 

justice  of  peace,  certificate  of,  au- 
thority of 1104 

marriag:e,  declaration  of 77 

marriage  settlement 178-180 

married  woman's  conveyance. . . .  1187 

married  woman's  deed 1093 

married  woman's  power  of  attor- 
ney  1094 

oaths,  officer  takinsTf  may  adminis- 
ter  1201 

officers  taking,  have  wliat  author- 
ity     1201 

partnership,  certificate  of 2480 

power  of  attorney  and  revocation 

thereof 1216 

prerequisites  to  taking 1185 

proof  of  execution  of  Instruments 

not  acknowledged 1105 

proof   of   Instrument,   action   and 

judgment  for 1203,  1204 

recorded     without,    what    Instru- 
ments cannot  be 1161 

recorded    without,    what    instru- 
ments may  be 1159.  1160 

requisites  for 1185 

seals,  when  officers  must  affix...  1193 
signatures,  officers  must  affix....  1193 
subpoenas,  officer  taking,  may  is- 
sue  1201 

what  law  governs 1205,  1206 

who  may  take ,  .1180-1184 

who  may  take  without  the  state.  1182 
who  may  take  without  the  United 

States 1183 

wine  sale,  of 3440 

witnesses 1195-1199 

ACTION,    penalty,    for,    assignment 

of 504 

pending,  not  affected  by  code....        6 
See  subject  in  question. 
ACT  OF  GOD,  carrier's  liability  re- 
lieved by 2194 

performance     of     obligation     ex- 
cused by 1511 

ADEMPTION,    when    deemed    ad- 
vancement  1351 

ADJOURNMENT,  corporate  election    814 

corporate  meeting 312 

ADMINISTRATOR.      See  Executor 

and  Administrator. 
ADMIHALTY.     See  Shipping. 
ADOPTION,    effect   of,   rights   and 

duties  of  parties 228 

effect     on     former     relations     of 

child 229 

consent  necessary 223 

consent  of  child 224 

consent  of  husband  or  wife 223 

consent  of  mother  of  illegitimate.     224 

consent  of  nonresidents 226 

consent  of  parents 224 


ADOPTION  (Continued), 
consent  of  parents,  when  not  re- 
quired   224 

contract  of 226 

contract  of,  to  be  filed 227 

In  general 221 

nonresidents 226 

ord^  of 227 

order  of,  to  be  filed 227 

orphan  asylum,  from 224 

petition  for 226,  227 

proceedings  on 226,  227 

who  may  adopt 222 

ADULT,  who  Is  an 27 

compensation  for  support  of  adult 

child 2ia 

ADULTERY  defined 93 

divorce,  as  ground  for 92 

ADVANCEMENT,    child,   to,    effect 

of 1309 

death  of  heir  advanced  to  before 

decedent 1399 

must  be  taken  toward  share  in  in- 
testate's property 1395 

value  of,  determined  how 139& 

what  are 1397 

when  deemed  ademption 1351 

when  too  much,  or  too  little 139& 

ADVERSE  POSSESSION,  in  gener- 
al  lOOT 

AFFIDAVIT,  as  to  sums  contribu- 
ted by  special  partners 2481 

assignment  for  creditors,  truth  of 

Inventory 3462 

corporation,  on  filing  articles  of..    295 

partnership,  fictitious  name 2471 

partnership,  of  notice  of  special..  2484 
stock,  of  publication  of  notice  for 

sale  of  delinquent 348 

subscription    to    stock,    and    pay- 
ment of  ten  per  cent 295 

AGENCY,  actual   authority   defined 

2316,  2818 

actual  authority  of  factor 2368 

actual,  defined 2299 

actual  or  ostensible 2298 

agent    must    keep    principal    in- 
formed  2920 

agent  not  having  authority  to  con- 
tract  2345 

agent  not  to  act  in  own  name 2322 

agent,    rights    of   person    dealing 
w^lth,     w^ithout     knowledge     of 

agency 2336 

agent's  liability  to  third  persons.  2343 
agent's    obligation     to    surrender 

property  to  third  person 2344 

agent  to  conform  to  authority 2<J19 

agent  to  define  scope  of  agency. .  2329 

agent  under  legal  disability 23^5 

agent  w^arrants  his  authority 2342 

agent,  who  may  be 2296 

attorney  In  fact  to  convey  realty  1095 
auctioneers.    See  Auctions. 

authority,  agent's  necessary 2319 

authority,  agent  warrants  his...  2342 
authority  construed  by  its  si>eclfic 

terms,  not  by  general 2321 

authority,  exceptions  to  a  general  2320 
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Sec. 
AGENCY  (Continued), 
authority  of  agent  as  to  persons 
with  notice  of  restrictions  on..  2318 

authority  of  agent,  inaplied 2319 

authority    of    agent,    measure    of         . 

..2316,  2318 

authority  of  agent  to  warrant. . . .  2323 
authority  that  may  be  delegated 

to  agent 2304,  2305 

authority  to  disobey  instructions.  2320 

authority  to  receive  price 232.5,  2326 

authority,        whether        principal 

bound  when  agent  exceeds 2333 

collecting  agent's  duty 2021 

consideration  unnecessary 23(^8 

covenants,  agent  may  give 2324 

created  by  ratification 2307 

created  how 2307 

credit,    agent's    liability    respect- 
ing  2343 

credit,  effect  of    giving  exclusive, 

to  agent 2335 

damages  for  breacli  of  warranty 

of  agent's  authority 3318 

death  of  agent  terminates 23n5 

death  of  principal  terminates....  2356 

defined 2295 

delegate  powers,  when  agent  may  2349 

delegation  of 2349-2351 

delivery  of  contract  to  agent. . . .  1626 
extinction  of    subject    of,   termi- 
nates  2355 

factors.    See  Factors, 
fraud,  agent  no  authority  to  de- 
fraud principal 2306 

general  agent,  authority  to  receive 

price 2325 

general  agent  defined 2297 

incapacity    of    parties  terminates 

2355,  2356 

indemnity  against  acts  of  agent.  2775 
instructions,  agent's  power  to  dis- 
obey  2320 

instrument  intended  to  bind  prin- 
cipal does  bind  him 2337 

insurance  by  agent,  form  of  policy  2589 
manager  of  ship  general  agent  for 

owners 2070 

married  woman's  power  of  attor- 
ney  1094 

measure     of     agent's     authority 

2315,  2318 

minor  cannot  delegate  power 33 

no<rligence   of    agent,    liability   of 

principal 2338 

notice  of  dishonor  by  agent 3149 

notice   to   agent,  when    notice  to 

principal 2332 

oral  authorization 2309 

ostensible  authority  defined.  .2317,  2318 

ostensible  authority  of  factor 23(:9 

ostensible  authority,  principal  not 
liable  for  acts  under,  when....  2.334 

ostensible,  defined 2300 

ostensible  or  actual 22:)8 

partner  is  agent  for  firm 2429 

partner  liable  as  agent 2443 

power  of  attorney  to   gratuitous 

employ^ 1977 

price,  authority  to  receive. .  .2325,  2326 


8e«. 
AGENCY  (Continued), 
principal  bound  by  Instrument  in- 
tended to  bind  him 2337 

principal,  how  affected  by  agent's 

acts  within  his  authority 2330 

principal,  when  bound  by  incom- 
plete execution  of  authority 2331 

principal,  whether    bound    when 

agent  exceeds  authority 2338 

principal,  who  may  be 2296 

ratification  not  to  injure  third  per- 
sons  2313 

ratification  of  agency 2307 

ratification  of  agent's  act,  when 

and  how  may  be  made 2310 

ratification  of  part  of  transaction  2311 

ratification,  rescission  of 2314 

ratification  void,  when 2312 

real  estate  agent  may  give  cove- 
nant  2324 

real  estate  broker,  statute  of  frauds  1624 
representations,    power    of    agent 

to  make 2319 

rescission  of  ratification 2314 

revocation     by     principal     termi- 
nates  2356 

rights    of    person    dealing    with 

agent  without  notice  of  agency  2386 
scope  of,  agent  not  to  define. . . .  2322 
setoff  against  claim  of  principal 

by  third  person 2336 

shipmaster  as  agent 2373-2385 

shipmaster's  authority  as  agent..  2044 

ship's  manager  as  agent 2388,  2389 

special  agent,  authority  to  receive 

price 2326 

•  special  agent  defined 2297 

special  or  general 2297 

statute  of  frauds 1624,  2309 

subagent,    effect   of   unauthorized 

appointment  of 2350 

subagent,  liability  of 2022 

subagent  represents  principal. . . .  2351 

terminated  by  what 2355,  2356 

termination     of,     power    coupled 

with  interest 2356 

third  person,  agent's  obligation  to 

surrender  property  to 2344 

third  persons,  agent's  responsibil- 
ity to 2343 

torts,  agent's  liability  for,  to  third 

persons 2343 

torts  of  agent,  liability  of  princi- 
pal  2338,2339 

trustee's  powers  as  agent 22 j7 

warrant,  authority  to,  included  in 

power  to  sell 2323 

AGISTOR'S  lien 3051 

AGRICULTURAL     PAIR    CORPO- 
RATIONS  620-622 

ALIEN,  apprenticeship  of 274 

Inheritance  by 1404,    672 

property  rights  of 671 

ALIENATION.    See  Conveyance. 
ALIMONY.     See  Divorce. 

ALLUVION  defined 1014 

See  Accession. 
ALTERATION  and  cancellation  of 

contracts.  In  general 1697-1701 

duplicate,  of 1701 
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ALTERNATIVE,  future  Interest  In 

the C90 

obligations 1448-1451 

AMBIGUITY,    contracts,     In,    con- 
struction  1349 

wills,  In,  construction 1323 

AMENDMENT,    articles    or    certm- 

cate  of  incorporation,  of 362 

ANIMAL,  care  required  of  borrow- 
er  1887 

cruelty  to 007-607?? 

(lamasros  for  injuries  to 3340 

depositary  of 1834 

game,    right    to   take    game    and 

fish 802 

killing  sheep  by  dogs 3341 

lien  for  keeping 3051 

lien  of  owner  of  stallion,  bull,  etc. 

30.2-3064 

societies  for  prevention  of  cruelty 

to 607-607g 

wild,  property   In 666 

ANNUITY,  commences  when 1368 

defined 1357 

ANNULMENT  of  Indenture  of  ap- 
prenticeship      276 

of  marriage.    See  Marriage. 
APPEAL,  divorce,  revision  of  order 

disposing  of  property 148 

APPRAISEMENT     of      homestead 

1245-1258 

of  property  found 1805 

APPRENTICESHIP,     age    of     ap- 
prentice      264 

apprentice  entitled  to  fifty  dollars, 
etc.,    on    expiration    of    service 

268,    269 

apprentice  to  be  kept  within  state    269 
apprentice's  liability  for  breach  of 

indenture 274 

apprentice's    liability    for    misbe- 
havior       274 

binding  anew 266,  272 

complaints  of  apprentice,  hearing 

of 271 

costs  in  proceeding  against  appren- 
tice for  misbehavior 274 

costs  of     apprenticeship  proceed- 
ings       267 

default  of  master 2G6 

discharge  of  apprentice,  power  of 

court  to  order 272 

enticing  away  apprentice  and  lia- 
bility for 275 

executor  may  bind  minor 265 

expiration  of     service,  apprentice 
entitled  to  fifty  dollars,  etc.  268,  269 

guardian  may  bind  minor 2oo 

Illegitimate,  binding 265 

Indenture,  clause  in  as  to  educa- 
tion of  orphan 268 

indenture,  delivery   266 

indenture,  filing 266 

indenture  to  be  executed    how. .    266 

indenture  to  contain  what 266 

indenture,  violation  of  by  appren- 
tice, liability  for   274 

Indenture,  violation  of  by  master    271 
indenture,  violation  of  by  master, 
liability  for   273 


APPRENTICESHIP  (Continued). 
Jury  trial  to  determine  incapacity. 

etc.,  of  parent  267 

master's  liability  for  breach  of  in- 

,       denture   273 

misbehavior  of  apprentice,  proceed- 
ings for   274 

orphans  apprenticed,  how   268 

out  of  state,  apprentice  not  to  be 

taken   269 

out  of   state,   release    of    master 

moving 267 

poor    and     homeless    minors,  ap- 
prenticed how 268 

proceedings  against  apprentice  for 

misbehavior   274 

protection  of  apprentice   270 

release  of  master  moving  out  of 

state  or  quitting  business 276 

treatment  of  apprentice,   duty  to 

inquire  into 270 

who  may  bind  minor  .with  his  con- 
sent     265 

APPURTENANCE  deemed   fixture, 

when 661 

irricration     stock     appurtenant  to 

land 324 

land,  to 662 

ship,  to 961 

pass  by  transfer  of  land 

476,  10^,  3540 

ARBITRATION,  partner     may  not 

submit  to   2430 

specific  performance  of  agreement 

for,  not 3390 

ARREST,  children  who  may  be  ar- 
rested and  committed  to  asy- 
lums etc 607g 

ASSESSMENT.     See  Corporations. 
ASSIGNMENT,  action  against  street 
railway  for     penalty  for   over- 
charging, of 504 

chose  in  action,  of   954 

debt  secured  by  mortgage,  of....  2936 

life  insurance  policy,  of 2764 

mortgage  of,  as  notice 2934,  2935 

partner  may  Bot  make  2430 

products  of  the  mind,  of 9S0 

warranty  of    written    instrument 

sold   ; 1774 

See  Transfer. 
ASSIGNMENT  FOR  CREDITORS, 

accounting  by  assignee  3469 

acknowledging 3458,  3459 

affidavit  by  assignor,  effect  of  re- 
fusal to  make 3462 

assignee  may  be  elected  in  place 

of   sheriff   3449 

assignee  not  liable  when  void 3472 

assignee  not  purchaser  for  value.  3460 
assignee  takes  subject  to  rights  of 

third  parties 3460 

assignee,  transfer  to,  by  sheriff..  3449 

assignee's  compensation 3471 

bond  of  assignee  3407 

cancellation  of,  not  without  con- 
sent of  parties 3473 

compensation  of  assignee  3471 

compensation  of  sheriff   3449 

conflict  of  laws  3451 
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Sec 
ASSIGNMENT   FOB   CREDITORS 
(Continued ). 

debts  that  may  be  secured 3452 

deeds,  where  encumbered  property 

sold 3468 

dividends  to  creditors 3468 

examination  of  asslgrnor 3462 

exempt  property  does  not  pass. .  3470 

.  how  made  3449 

Insolvency  defined 3450 

Instrument  of.  subscribing,  record- 
ing, etc 3458 

Insurance  on  life  does  not  pass. .  3470 
inventory,  effect  of  refusal  or  neg- 
lect to  make  and  file 3462 

inventory,  filhig 3460-3465 

inventory,  what  to  contain 3461 

limitations  on 3449 

meeting,  notice  of  3449 

meeting  of  creditors,  majority  of 
amount  of  demands  governs...  3449 
*  meeting  of  creditors,  sheriff  to  pre- 
side   3449 

meeting  of  creditors,  voting 3449 

modification  of,  not  without  con- 
sent of  parties  3473 

nonresident,  by  . .  .r 3449,  3451 

notice  of  meeting  of  creditors. . . .  3449 
notice  of,  to    creditors,  requiring 

ti^em  to  present  demands 3468 

out  of  state 3449 

partner  may  not  make 2430 

passes  no  better  title  than  assignor 

has 3460 

perishables,  disposal  of  3468 

preftf  ences 3451-3453 

publication  of  notice  of  creditor's 

meeting 3449,  8468 

real  property 3466 

recording 3458,  3459,  34G3,  3464 

recording,  effect  of  not 3465 

reserving  interest  avoids  3457 

restrictions  on   3449 

secured  creditor  admitted  only  for 
balance  of  debt,  unless  releases 

.     security 3468 

secured  creditor  cannot  prove  any 

of  debt,  when  3468 

secured  creditor  cannot  vote  at 
meeting  without  releasing  secur- 
ity   3449 

secured  creditor  may  prove  whole 

debt,  how 3468 

secured  creditor,  release  of  right 

of  redemption   3468 

secured  creditor,  sale  of  the  prop- 
erty   3468 

sheriff's  fees  and  expenses 3449 

sheriff's  liability  on  ofiScial  bond. .  3467 
sheriff's    transfer  to  assignee,  re- 
citals in,  prima  facie 3449 

sheriff  to  hold  property 3449 

sheriff,  to  what  sheriff  to  be  made  3449 
statement  of  creditor's  demand. .  3449 

subscribing 3458 

third  parties,  assignee  takes*  sub- 
ject to  rights  of 34G0 

to  what  sheriff  to  be  made 3449 

transfers  that  are  not  affected  by 
provisions  concerning 3451 


S«o. 
ASSIGNMENT    FOR   CREDITORS 
(Continued.) 

verification  of - . . .  34f?2 

void,  when  3457 

writing,  must  be  in    3458,   3459 

ASSISTANCE,  writ  of 3390 

ASSOCIATION,  qo-operative     busi- 
ness   653b-653k 

mutual  benefit  insurance 452a-453 

See  Corporations. 
ATTACHMENT,  exemption  of  mu- 
tual insurance  company  from . .  453k 

lien  of  ofllcer   3057 

mortcraged  personalty 2968-2970 

ATTORNEY  GENERAL     may     in- 
quire into  corporations   382 

duty  of,  when  alien  heir  does  not 

claim 1405 

ATTORNEY    IN    FACT,  certificate 

of  acknowledgment  by,  form  of  1192 

to  convey  realty 1095 

revoking  power  of 1216 

ATTORNMENT       Of      tenant      to 

stranger 1948 

to  landlord  1111 

AUCTION,  auctioneer  has  what  au- 
thority from  bidder 2363 

auctioneer     has     what    authority 

from  seller 2362 

bids  by  seller  or  agent,  when  void  1796 

bid,  with  drawing 1794 

by-bidding 1797 

defined 1792 

delinquent  stock,  sale  of 341 

memorandum  of  sale,  auctioneer's  1798 
pledge,  sale  of  to  be  by  auction. .  3006 

sale  complete,  when  1793 

sale  under  written  conditions,  mod- 
ifying   1795 

sale  without     reserve,  rights     of 

buyer ^ 1796 

statute  of  frauds ; 1624 

AUTHOR,  property  of,  in  writings 

980-985 

AUTOMOBILE,  franchise   for   con- 
structing roads  for 524 

AVERAGE.    See  General  Average. 

AVULSION,  in  general 1015 

See  Accretion. 
AWARD.    See  Arbitration. 

BAGGAGE  on  freight  train 483 

railway,  checks  to  be  afiSxed  to.. .  479 
sale  of,  by  innkeeper  for  storage. .  1862 
See  Carriers. 

BAIL,  defined 2780 

how  regulated 2781 

See  Indemnity. 
BAILMENT,  gratuitous  depositary, 

creditor  is  when   1505 

See  Deposit;     Depositary;  Hiring; 
Loan;  Warehouseman. 
BANK,  book  and  notice  of  directors 

and  stockholders 321 

capital  stock  of  banking  corpora- 
tion      300 

capital  stock,  proceedings  on  elect- 
ing to  have 300 

certificate  of  deposit  negotiable. . . 
3095,8261 
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BANK  (Continued). 

commissioners,  report  to,  and  of. .     580 

lien  of  banker 3054 

powers  and  rights  of  banlclng  cor- 
poration      300 

savings,  return  to  be  made  to  bank 

commissioner 580 

savings.    See    Savings   and   Loan 

Corporations. 
See  Corporations. 

BANK  COMMISSIONER,  land  and 

building  corporation,  report  of.     644 

land  and  building  corporations 
subject  to 647 

report  to,  and  of 580 

BANK  NOTE  negotiable 3095,  32C1 

BASTARD,  acknowledging,  and  re- 
ceiving into  family 280 

adoption  of  230,  224 

apprenticing 265 

custody  of 200 

inheritance  by.' 1387 

inheritance  from 1388 

legitimized  by  marriage  of  parents    215 

proof  of  illegitimacy 195 

See  Legitimacy. 

BELL,  sounding,  duty  and  liability 

of  railroad  respecting 486 

BENEFIT  CORPORATION.  See 
Religious,  Social,  and  Benevo- 
lent Corporations. 

cumulative  voting....    ; 807 

directors  or  trustees,   number  of 

290,305 

fraternal    societies    exempt    from 

insurance  laws 451,  45Sp 

Insurance  associations 452a-453 

insurance,  mutual  life,  etc 437-452 

records  to  be  open  to  Inspection . .    878 
BENEVOLENT        ASSOCIATION 

.  and  their  incorporation 593-604 

bequests  to,  limitation  on  power  - 

to  make 1313 

insurance  associations 452a-453 

See  Benefit  Corporations. 

BICYCLE     as  baggage 2181 

franchise  for  constructing   paths 

for 524 

BIGAMY,     ground     for     nullifying 

marriage 82 

BILL  OF  EXCHANGE.    See  Nego- 
tiable Instruments. 
BILL   OF    LADING,   conditions   in 

limiting  liability 2176 

consignor  entitled  to 2130 

defined 2126 

delivery   according  to   exonerates 

•  carrier 2ir>l 

effect  of  accepting  from  carrier..  2176 
effect  of  on  carrier's  rights    and 

duties 2029 

negotiable   2127,  2128 

refusal  to  give,  effect  of 2130 

surrender  of,  carrier  may  demand 

before  delivery 2132 

to  be  given  consignor -.  2130 

transfer  of 2128 

BILL  OF  SALE 1053 

BISHOP,  religious  oorporatlcns. .. .    602 


BOARDING-HOIJSB    keeper.     See 

Innkeepers. 
BOARD  OF  TRADE,  assessments.  592d 

by-laws 602c 

capital  stock  and  certificates  of. .    592 
formation,  organisation,  powers  of    591 
powers  which  may  be  conferred 
on  trustees,  directors,  executive 

committee 592a 

power  to   acquire,    sell,   and  use 

property 592b 

pre-existing  corporation   may  be- 
come   692e 

stockholders'  rights  and  liabilities    592 

BOLT,  lien  on 8065 

BOND,  cemeteries  may  issue 611 

issue  by  corporation,  restrictions 

upon 359 

negotiable   3095,  3261 

nonresidents,  on  transfer  of  stock    326 

railroad  may  issue 456 

savings  and  loan  corporation  may 

invest  in  what 574 

See  Guaranty;Indemnity;Saretyshlp. 
BORROWER.    See  Hiring;  Loan. 

BOTTOMRY  defined 3017 

due,  loan  becomes,  when 3026 

fraudulent  conveyance,  delivery..  3440 

interest,  rate  of 3082 

is  subject  to  law  of  liens 2877 

laches,  lien  lost  by 3087 

lender's  rights  when  no  necessity 

of  bottomry  existed 9023 

lien  lost  how 3027 

lien,  priority  over  others 3028 

master    may   hypothecate   freight 

money,  when 3021 

master     may    hypothecate    ship, 

when 3019,  3020 

not  affected  by  law  of  mortgages  2942 
owner's  right  to  hypothecate  ship  301S 
personal  liability,  stipulation  for. 

void 3024 

preference  over  other  liens 3028 

priority  of  bottomry  liens 3029 

recovery  of  money  loaned 3023 

See  Respondentia. 
BOUNDARY,    coterminous    owners 

bound  to  maintain 841 

transfer  of  land  bounded  by  high- 
way passes  what 1112 

waters  as 8S0 

ways  as 831 

BREACH  OF  PROMISE  to  marry, 

damages  for 3319 

BRIDGE,  duty  of  wagon  road  corpo- 
ration concerning 514 

water  company's  duty  to  maintain    551 

BRIDGE  CORPORATION 528^1 

BROKER,    real    estate,    statute   of 

frauds   1024 

See  Agency. 
BUILDING    AND    LOAN    CORPO- 
RATION, arrearage,  effect  of..    639 

arrearage,  notice  of 639 

articles  to  set  forth  what ^    633 

banic  commls8lon^*s'  power  over.    647 

bank  commissioner's  report  of 614 

borrowing  money 641 

capital  stock 634 
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Sec. 
BUILDING   AND    LOAN   CORPO- 
RATION (Continued). 

certificates  of  stock 634 

dues,  liability  for  default  in  pay- 
ing   i 634 

dues  of  stockholders 634 

election  to  continue  in    business, 

proceedings  on 646 

fees,  entrance  and  transfer 634 

foreign,    deposit   by   as    guaranty 

fund,  and  disposition  thereof...  645 
foreign,  penalty  for  noncompliance 

with  statute 645 

forfeiture  for  arrears  in  payment.  639 

formation  and  organization  of . . . .  633 

free  shares  defined 634 

free  shares,  retiring  ^ 635 

Indebtedness,  limitation  on 641 

interest 634 

Interest,  rate  of 638 

lease  of  its  property 640 

loan,  repayment 638 

loans,  bow  and  from  what  made. .  637 
loans,  security  that  must  be  given 

for 638 

losses,  apportionment 642 

maturity  of  stock 636 

minor  may  hold  shares 643 

membership,  and  eligibility  to. . . .  643 

mortgage  of  its  property 640 

payment  of  matured  shares 686 

perjury  in  making  reports 644 

pledged  shares,  defined 634 

pre-existing,    proceeding    to    con- 
tinue existence  of 646 

profits,  apportionment  of 642 

realty,  sale,  lease,  or  mortgage  of  640 

report,  annual  644 

repoi*ts  other  than  annual 644 

reports,  liability  for  not  making. .  644 

taxation  of 648i^ 

See  Sayings  and  Loan  Corporations. 

BULL,  lien  of  owner 3062,  3064 

BURIAL,  right  of 801,  802 

QoA  Cemeterv 
BUSINESS,  goodwill  of.    See  Good- 
will. 
BUSINESS    ASSOCIATION,    co-op- 
erative   653b-65Sk 

BUSINESS  CORPORATION,  co-op- 
erative   653a 

BUSINESS  DAYS,  what  are 9 

CANAL  CORPORATION 548-552 

CANCELIJITION  and  alteration  of 

contracts.  In  general 1697-1701 

deed,  of,  does  not  revest  title 1058 

instruments,  of,  in  general 3412-3414 

in  part 3414 

recording 3412 

win,  of 1292,  1293 

*GARE.    See  Negligence. 

slight,  gratuitous  depositary  to  use  1846 

slight,  gratuitous  employee 1975 

slight,  gratuitous  carrier  of  prop- 
erty   2114 

ordinary,  depositary  for  hire  to  use  1852 

ordinary,  hirer 1928 

ordinary,  employee  for  reward...  3978 
•ordinary',  voluntary  agent 2078 
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CARE  (Continued), 
ordinary,  gratuitous  carrier  of  per- 
sons   2096 

ordinary,  carrier  of  property  for 

reward 2114 

ordinary,  trustee 2259 

great,  borrower  to  use 1886 

great,  employee  for  his  own  benefit  1979 

great,  shipmaster 2043 

great,  carrier  of  messages  for  re- 
ward   2162 

utmost,  carrier  of  persons  for  re- 
ward to  use  2100 

utmost,  carrier    of    messages   by 
telegraph 2162 

CARELESSNESS.    See  Negligence. 

CARRIER,  act  of  God  relieves  of 

liability 2194 

baggage,  bicycle  as 2181 

baggage  carried  and  delivered  how  2183 

baggage,  checking 2183 

baggage,  consists  of  what 2181 

baggage,  liability  for 2182 

baggage,  lien  of  carrier  on 2191 

baggage,  obligation  to  carry 2180 

baggage,   obligation    to   carry   on 

stage 2180 

baggage,  railway,  checks  to  be  af- 
fixed to 479 

baggage  unchecked,  owner's  risk.  2183 

bicycle  as  baggage 2181 

bill  of  lading,  carrier  may  demand 

surrender  before  delivery 2182 

bill  of  lading,  carrier  not  liable  for 

more  than  value  stated  in 2200 

bill  of  lading,  conditions  in,  limit- 
ing liability 2176 

bill  of  lading  defined 2126 

bill  of  lading,  delivery  according 

to,  exonerates  carrier  2131 

bill  of  lading,  does  not  affect  car- 
rier's duties  and  rights'. 2129 

bill  of  lading  negotiable 2127,  2128 

bill  of  lading  to  be  given  consignor  2130 

bill  of  lading,  transfer  of 2128 

chattel  mortgage  of  property  of,  to 

be  recorded  where 2961 

common  carrier  defined 2168 

compensation    ' 2173 

compensation,  payment  of  2173 

compensation,  refusal  to  pay 2173 

connecting,  delivery  to 2201 

consignee  defined  2110 

consignor  defined 2110 

contract  of  carriage 20^5 

damages  for  delay 3  ',17 

damages  for  nondelivery 331(j 

damages  for  not  receiving  freight, 

etc 3315 

delay  of  freight,  liability  for 2196 

delays 2104 

delivery   according    to    bill    of 

lading  exonerates  carrier 2131 

delivery,  carrier  may  demand  sur- 
render of  bill  of  lading  before. .  2132 
delivery  in  part,  apportionment  of 

freightage 2140,  2141 

delivery   not   made,   how   carrier 
may  exonerate  himself 2121 
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CARRIER  (Contlnned). 
delivery  not  made,  obligations  of 

carrier 2120 

delivery  of  freight,  manner  of  .2118, 2119 
delivery  of  freight,  place  of.  .2118.  2119 

delivery  to  connecting  carrier 2201 

dutv  of  carrier  of  person,  in  gen- 
eral   2100 

ejection  of  passenger 2188,  2190 

ejection  of  passenger,  fare  after. .  .2190 
ejection   of   passenger,    how    and 

where  made 2188 

exemption     from    liability,     none 

when  negligent 21^ 

expense  of  transportation  of  thing 

sold 1755 

fare,   additional,   when   passenger 

without  ticket 2189 

fare  after  ejection 2190 

fare,  ejection  for  refusal  to  pay..  2188 

fares,  payable  when 2187 

freight  defined   2110 

freight  not  accepted,   storage  by 

carrier 2121 

freight  not  delivered,  obligations 

of  carrier 2120 

freight,  obligation  to  accept 2169 

freightage,  apportionment  accord- 
ing to  distance 2142 

freightage,  apportionment  by  con- 
tract  2140,2141 

freightage,     carriage    farther    or 

more  expeditiously  than  agreed.  2143 
freightage,    consignee    liable    for, 

wiien 2138 

freightage,    consignor    liable    for, 

when 2137 

freightage  defined 2110 

freightage  for  natural  Increase  of 

freight 2139 

freightage,  lien  for 2144 

freightage,  marine  insurance.  .2661-2063 
freightage,  sale  of  perishables  for  2204 

freightage,  to  be  paid  when 2136 

general  average  adjustment,  valid- 
ity   2152 

general  average  defined  2148 

general  average  loss  adjusted,  how  2152 
general  average,  things  stored  on 

deck 2154 

general     average,    values    ascer- 
tained, how 2153 

gratuitous,  care  required  of 2096 

gratuitous,  diligence  required 2114 

gratuitous,  obligations  of 2089,  2090 

inland,  is  what  2087 

insurable  interest  of 2548 

jettison,  by  whom  may  be  made. .  2150 

jettison  defined 2148 

jettison,  in  general 2155 

jettison,  loss  by,  how  borne 2151 

jettison,  order  of 2149 

jettison,  things  stored  on  deck 2154 

kinds  of 2086 

liabilities,     cannot     be     delivered 

from  what   2175 

lien  for  freightage 2144 

lien,  on  baggage 2191 

limitation  on  liability,  when  void.  2175 


CARRIER  (Continued), 
limitation  on  liability  without  no- 
tice of  value   2200 

limiting  liabUlty 2174-2176 

loss  of  freight,  carrier  not  liable 

for,  when 2194 

loss  of  freight,  carrier's  liability 

for  2194 

loss  of  papers  or  money,  liability 

for 2177 

loss,  proof  in  case  of 2202 

loss    through    negligence,    no    ex- 
emption from  llabUity   2195 

marine,  delay 2117 

marine,  delivery  of  freight 2119 

marine,  deviation  from  voyage. . .  2117 

marine,  is  what 2087 

marine,  liability  In  case  of  fire...  2197 

marine,  liability  of 2197,  2198 

marine,  stowage 2117 

messages,  of,  a  common 2168' 

messages,  of,  care  required  of . . . .  2162 
messages,  of,  damages  for  not  ac- 
cepting   3315 

messages,  of,  liability  for  delay  or 

refusal 2209 

messages,  of,  obligations  as  to  de- 
livery   2061 

messages,  of,  order  of  transmission 

2207,2208 

must  start  on  time 2172 

negligence  of,  no  exemption  from 

liability  in  case  of 2196 

notice,  carrier  to  give,  of  nondeliv- 
ery   2120,  2121 

notice  of  value  of  freight,  limita- 
tion on  liability  without 2200 

obligations,  limited  how 2174r2176 

passengers,  damages  for  not  re- 
ceiving   3315 

passengers,  duty  to,  in  general...  2100 

passengers,  ejection  of 2188,  2190 

passengers,   safe  and  fit  vehicles 

for 2101 

passengers,  seats  for 2185 

passengers,    shipmaster    may    en- 
gage   2376 

passengers,  treatment  of 2103 

passengers,  vehicles  not  to  be  over- 
crowded   2102 

passenger  who  has  not  paid  fare 

before  entering  train 2189 

See  Passengers. 

penalty  for  not  starting  on  time. .  2172 

perils  of  sea  are  what 2199 

perils  of  sea,  liability  for  loss  by.  2197 

persons,  of,  duty  in  general 2100 

persons,  of,  rate  of  speed  and  de- 
lays   2104 

person,  of.  rules  and  regulations. .  218f3 
persons,  of,  vehicles  not  to  be  over- 
loaded   2102 

persons,  of,  vehicles  safe  and  fit. .  2lnl 

preferences  not  to  be  given 2170 

preferences  to  be  given 2171 

property,  of,  care  required  of 2114 

property,  of,  conflicting  orders  of 

consignee  and  consignor 2116 

property,  of,  must  obey  directions  2115 
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.  rate  of  speed 2104 

rules  and  regulations  of  carrier  of 

persons 2186 

sale  of  perishables  for  freightage.  220:1 

schedule  time 2172 

sea,  by,  governed  by  Congress.  ...2088 

seats  for  passengers 2185 

services  of,  other  than  of  carriage 

and  delivery 2203 

stage,  obligation  to  carry  baggage 

on 2180 

state,  preference  to 2171 

tickets,  conditions  in,  limiting  lia- 
bility   2176 

time,  must  start  on 2172 

tJnited  States,  preference  to 2171 

yaluable  articles,  limitation  on  lia- 
bility for,  when  no  notice 2200 

vehicles   not   to   be   overcrowded 

2102,  2185 

vehicles,  obligation  to  provide. ...  2184 

vehicles  to  be  fit  and  safe 2102 . 

writings,  valuable,  liability  for 2200 

written  contract  carrier  2176 

See  Railroad  Corporation. 
OBMETERY,  burial,  right  of  a  ser- 
vitude   801,  802 

establishing  by  corx>oration 595 

lots,  disposal  of 598 

CEMETERY    CORPORATION,    an- 
nual report 609 

bonds  may  be  issued 611 

Improvement  of  grounds 612,  616 

land  acquired  and  disposed  of,  how  €08 
lot  inalienable  after  interment...  613 
lot  owners  previous  to  purchase  to 

be  members  of 614 

lot,  sale  of,  after  disinterment. . . .    613 

lots,  rights  and  interests  in 613 

lots,  surveying,  etc 608 

members  eligible  to  vote  and  hold 

office,  who  are 609 

personal  property,   may  be  held, 

and  how  much 610 

property  held  in  trust,  investment 

of  proceeds 616 

property  may  be  held  in  trust,  pro- 
ceeds to  be  used,  how 612,  616 

sale  of  lands,  proceedings  on 615 

CERTIFICATE,  corporate  existence, 

for  extending 405 

deposit,  of,  is  negotiable 3095 

deposit,  of,  negotiable. ; 3261 

false,  by  corporate  officer 316 

indenture  of  apprenticeship,  of . . . .    275 

marriage,  of 73,  74,  79 

mortgage,  of  discharge  of,   filing 

2939,  2940 

of  stock.    Sete  Corporation, 
partnership  under  fictitious  name, 

of 246G-2471 

restoration  of  lunatic,  of,  as  evi- 
dence of  legal  capacity 40 

savings  and  loan 576 

that   seaman   exerted   himself    to 

save  cargo,  etc 2059 

CHAMBERS  OF   COMMERCE,  as-    * 

sessments 592d 

by-laws   . . . ! 592c 

Civil  Code— 59 


Sec 
CHAMBERS      JOF       COMMERCE 
(Continued), 
capital  stock  and  certificates  of. .    592 
formation,  organization,  powers  of    691 
powers  which   may  be  conferred 
on  directors,  trustees,  executive 

committee 592a 

power  to  acquire,  sell,  use  property  592b 
pre-existing   corporation   may   be- 
come   592e 

stockholders'  rights  and  liabilities    592 
CHANGED  NAME,  conveyances  by 

person  with 1096 

See  Names 
CHARITABLE  USE,  restrictions  on 

I)ower  of  devise  to 1313 

CHARTER-PARTY  defined 1959 

insurable  interest  exists  under. . . .  2663 
insurable  interest  of  charterer...  2665 

shipmaster  may  enter  into 2376 

ship's  manager  may  enter  into. .  •  2388 
See  Shipping. 
CHASTITY,  want  of,  avoids  promise 

to  marry  62 

CHATTEL  INTEREST  defined....     766 
CHATTEL  MORTGAGE.   See  Mort- 
gage. 

CHATTEL  REAL  defined 676 

estate  for  life  of  third  person  as. .    766 

limitation  of 770 

CHECK.      See    Negotiable    Instru- 
ments. 

CHILD  EN  VENTRE 29.  698 

takes  under  will,  when 1339 

See  Infant;  Parent  and  Child. 
CHILDREN,  societies  for  prevention 

of  cruelty  to 607-607g 

who  may  be  arrested,  e;;amined, 

and  committed  to  asylum,  etc. .  607g 
See  Infants;  Parent  and  Child. 

CHOSE  IN  ACTION  defined 963 

survivorship  . .  .* 954 

transfer  of 954 

CHURCH,  right  of  seat  at 801,  802 

See  Religious  Corporation. 

CHUTE,  corporations 528-531 

CIRCUS,  refusing   admission    to,  is 

unlawful    53 

CITIZEN,   rights   of,    in   places   of 
public       accommodation       and 

amusement 51 

rights  of,  in  public  places,  penalty 

for  denying 51.54 

CITY,  granting  franchise  to  railroad    460 
water  companies'  relations  with. 548,  549 
See  Municipal  Corporation. 
CIVIL  CODE.    See  Code. 
CIVIL  RIGHTS,  discriminations  af- 
fecting, inhibitions  on 51-54 

CLERK  OP  COUNTY,  duty  of,  re- 
garding marriage  licenses 69 

articles  of  incorporation  to  be  filed 

with   29G 

certificate  of  formation  of  special 

partnership  to  be  filed  with 2480 

duty  of,  where  acknowledgment  is 

taken  by  Justice  of  peace 1194 

may  take  acknowledgment 1181 

must  keep  register  of  partnership 
names , 2470 
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CLERK  OF  COUNTY  (Continued), 
notice    of    dissolution    of    special 

partnership  to  be  filed  with 2309 

petition  for  appraisement  of  home- 
stead to  be  filed  with 1247 

CODE,  cited  how 21 

construed  lil)erally 4 

continuation  of  statutes  and  com- 
mon law 5 

definition  of  terms  14 

divisions  of 1 

in  abrogating  statutes  does  not  re- 
vive others 20 

pending  actions  not  affected  by. . .  6 
private  statute,  how  affected  by. .  20 
repeals  other  statutes,  how  far. ..      20 

retroactive,  not 3 

retroactive,  not  as  to  wills 1375 

section  refers  to  what 14 

terms  defined 14 

title  of 1 

vested  rights  not  affected  by 6 

when  takes  effect " 2 

CODICIL  included  under  will 14 

execution  of,  republishes  will 1287 

revocation  of  will  revokes 1305 

COLLATERAL     SECURITY.       Se« 
Pledge. 

COLLATERAL  WARRANTY  abol- 
ished  1115 

COLLECTION,  agent  for,  duties  of  i^oisl 
partner  acting  in  liquidation  may 

make 2461 

effect  of  warranty  of 2800 

COLLEGE,  articles  of  incorporation 

to  contain  what  *. .     640 

consolidation  of 652,  653 

transfer   of   property  from    exist- 
ing to  new  colleges 651 

trustees  and  their  powers 650 

wills,  taking  under... ...  1275 

COLLISION,  rules  for  avoiding 970 

from  breacli  of  rules  of  navigation.    971 
from   breach   of  rules  of  naviga- 
tion implies  willful  default 972 

loss,  by,  how  apportioned 973 

COLLUSION,  divorce  denied  on...     Ill 

defined 114 

presumption  of,  lapse  of  time 125 

COMMISSION    MERCHANT.       See 
Factors. 

COMMON  CARRIER.     See  Carrier. 

COMMON  LAW,  code  continuation 
'     of   5 

COMMUNITY  PROPERTY.     See 
Husband  and  Wife;  Property. 

COMPENSATION,  adult  child,  of. .     210 

appraisers  of  homestead,  of 1258 

assignee  for  creditors,  of 3471 

borrower,  of 1892,  1894 

death  of  employer,  after 1998 

depositary,  voluntary,  of 2078 

depositary  for  hire,  of 1853 

employee  dismissed  for  cause,  of.  2002 
employee  quitting  for  cause,  of. .  2(M)3 

finder  of 1867 

law,  given  by 3275 

partial  failure  to  perform,  on 3392 

partner,  of , 2892 

rescission,  on  3408 
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COMPENSATION  (Continued), 
service    continued    beyond  two 

years,'  where 1980 

trustee,  of 2273,2274 

without  employment 2078 

COMPLAINT,  for    cruelty   to   chil- 
dren or  animals 607b 

COMPOSITION  of  author,  property 

in 665,980-985 

COMPRESSED   AIR,   railroad    cor- 
poration  may  use 465a 

COMPUTATION  OP  TIME 10 

CONDITION,  concurrent,  defined..  1437 

concurrent,  performance 1498 

forfeitures  construed,  how 1442 

impossible,  void 1441 

kinds  of 1435 

performance  of  essential,  when. ..  1439 

precedent  and  subsequent 708-711 

precedent,  defined 1436 

precedent,  grant  on 1110 

precedent,  performance  of 1498 

precedent,  wills 1346-l.^i48 

subsequent,  defined 1438 

subsequent,  grant  on 1109 

subsequent,  wills 1349 

unlawful,  void 1441 

CONDITIONAL,  delivery  cannot  be 

made 1056 

devise  or  bequest,  what 1345 

devise  or  bequest,  when  vestB 1347 

obligation 1434 

obligation,    prerequisites     to     en- 
forcing  1439 

obligation,    performance    of,     ex- 
cused  1440 

obligation,     involving     forfeiture, 

how  construed 1442 

offer  of  performance,  when  valid. .  1494 
obligation,  liability    of   guarantor 

on 2808 

will,  when  may  be  denied  probate  1281 
CONDONATION.    See  Divorce. 
CONFLICT  OF  LAWS,  assignment 

for  creditors 3451 

contracts,  in  general 164G 

injunction 3423 

marriages  out  of  state  valid 63 

l>er8onalty 946 

realty 755 

wills 1376 

CONFUSION  OF  GOODS.    See  Ac- 
cession, 
ownership      of      things      formed 

by 1025-1032 

CONGRESS,    laws    of,  govern    car- 
riers by  sea 2088 

laws  of,  govern  seamen 2066 

CONSANGUINITY,    computed    how 

1389-1394 

direct  and  collateral 1390-1393 

half  blood,  Inheritance  by  kindred 
of , . . .  1394 

CONsiDERATIONV  See  Contract" 

agency 2308 

burden  of  proof  to  invalidate 1615 

executed  or  executory 1609 

executory 1610,  1611 

failure  of,  rescission 1689 

good,  defined 1605 
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guaranty,  for 2792 

Illegal 1608 

Impossibility  of  ascertaining.  1612,  1613 

lawful,  must  be 1607 

negotiable  Instrument,  want  of . . .  3122 
negotiable     instrument,    for,    pre- 
sumption of 3104 

new,  altering  contract  without. . .  1697 
of  contract  between   spouses  for 

separation 160 

ratable  proportion  when  perform- 
ance of  obligation  prevented . . .  1514 
return  of  by  minor,  on  disaffirming 

contract 35 

written     instrument     presumptive 

of 1614 

CONSIGNMENT,  consignee  defined  2110 
consignor's   directions    to    carrier 

2115,  2110 

consignor  defined 2110 

consignor's    directions    to    carrier 

2115,  2116 

delivery  of 2118-2122 

freightage,   liability   for 2136-2144 

insolvency  of  consignee,  what  is. .  '3077 

special  contract  of  carrier 2176 

stoppage  in  transit 3076-3080 

CONSOLIDATION    of     co-operative 

business  associations 6531 

CONSTRUCTION,  code  to  be  liber- 

.   ally  construed 4 

joint  authority,  of 12 

words  and  phrases,  of 13 

See  Contracts;  Conveyance,  etc. 
CONSTRUCTIVE  notice  defined...  18,  19 

delivery 1059 

fraud  defined 1573 

CONSUL  of  United  States  may  take 

acknowledgments 1183 

CONTEMPT,     officer     taking     ac- 
knowledgment may  punish  for.  1201 
CONTINGENT  INTEREST,  defined    695 

not  void  because  improbable 697 

CONTINGENT     REMAINDER     on 

prior  remainder  in  fee 772 

how  created 773 

on  term  of  years 776 

CONTINUANCE  of  corporate  exist- 
ence  287,  401 

CONTINUING      GUARANTY.      See 

Guaranty. 
CONTRACT.    See  Obligation. 

acceptance     by     performance    of 

conditions 3584 

acceptance,  communicated  how . .  1582 

acceptance  complete,  when 1583 

acceptance,  mode  of  communicat- 
ing  1582 

acceptance  must  be  absolute 1585 

accord  and  satisfaction 1521-1524 

act  of  God  excuses  performance. .  1511 

alteration  of  duplicate 1701 

alteration  of  verbal 1<>97 

alteration  of  written 1698 

alteration,     unauthorized,    extinc- 
tion by 1700 

ascertainable,  object  of,  must  be 
1596,  1598 


CONTRACT  (Continued), 
assuming  obligation  by  accepting 

benefits 1589 

between    husband   and  wife.    See 

Husband  and  Wife, 
cancellation  of  instruments. .  .3412-3414 

conflict  of  laws 1040 

consent  apparent,  when  not  free.  1567 

consent  essential 1550 

consent,  essentials  of 15<>5 

consent,  mutuality  of 1580 

consent,  when  deemed  obtained  by 

fraud,  duress,  mistake,  etc 15G8 

consent  voidable  when 1566 

consideration  ascertained,  how...  1611 
consideration,  burden  of  proof  to 

invalidate 1«16 

consideration,  rescission  for  failure 

of 1689 

consideration,  effect  of  Impossibil- 
ity of  ascertaining 1612,  1613 

consideration,  effect  of  Its  Illegal- 
ity  1608 

consideration  essential 1530 

consideration,  exclusive  method  of 

ascertaining 1612,1613 

consideration,  executed I(i09 

consideration,  executoi*y 1010 

consideration,  good,  defined 1()05 

consideration,  moral  obligation  ^as  1606 

consideration  must  be  lawful 1607 

consideration,  WTltten    Instrument 

presumptive  of 1614 

damages,  contract  fixing 1670,  1671 

death  revokes  proposal 1587 

defined 1549 

delivery  of,  takes  effect  on 1626 

duress  consists  In  what 1569 

elements  essential  to 1550 

erroneous  parts  disregarded,  when  1640 

executed.  Is  what 1661 

executory.  Is  what 1661 

express,   defined 1620 

express  or  Implied 1619 

extinction  by  alteration 1700 

extinction  by  cancellation 16  )9 

fraud,  actual,  a  question  of  fact. .  1574 

fraud,  actual,  defined 1572 

fraud,  constructive,  defined 1573 

fraud,  effect   of    on   oral  contract 

which  is  required  to  be  written  1623 
fraud  Is  actual  or  constructive. . .  1571 
husband's    contracts    with    wife. 
See  Husband  and  Wife. 

implied,  defined 1621 

implied  or  express 1(519 

impossibility  is  what 1597 

Infants,  competency  of 1557 

Infants'.     See  Infant. 

insanity  revokes  proposal 1587 

See  Insane  Persons, 
interpretation,   effect  to  be  given 

to  whole 1641 

interpretation,  explaining   by    cir- 
cumstances   1647 

interpretation,    implied,   necessary 

incidents  are 1656 

interpretation.  Implied,  reasonable 
stipulations   may   be 1655 
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CONTRACT  (Continued). 

interpretation,  inconsistent  words 
rejected 1653 

Interpretation  in  favor  of 1643 

interpretation,  in  general 1636 

interpretation  in    sense,  promisor 
believed  promisee  relied 1649 

interpretation,      intention      ascer- 
tained from  languafre 1638 

Interpretation,     intention      aecer- 
tained  from  writing 1639 

Interpretation,      intention     ascer- 
tained, how 1637 

interpretation,     intention,     giving 
effect  to 1636 

interpretation,  joint  and  several. .  1659 

Interpretation,  law  of  place 1646 

interpretation,    particular    clause, 
subordinate  to  general  intent. . .  1650 

Interpretation,       partly       printed 
partly  written  contract 1651 

interpretation,  repugnances  recon- 
ciled, how 1652 

interpretation,  restricting  to    evi- 
dent object 1648 

interpretation,    several    taken    to- 
gether  1642 

interpretation,  technical  words...  1645 

interpretation,    time   of    perform- 
ance  1657 

Interpretation,    uncertainly    most 
strongly  against  whom 1654 

interpretation,  uniformity  of 1635 

interpretation,     words     in     usual 
sense 1644 

interpretation,       writing       disre- 
garded, when 1640 

joint    and    several,    promise  pre- 
sumed  1659.1660 

law  imposes  what  obligations.  1708-1717 

lawful  object  essential 1550 

lawful,      object     of,      must      be 
1596,1598,1599 

law  of  the  place 1043 

liquidated  damages 1070,  1671 

lunatics,  competency  of 1657 

lunatics.    See  Insane  Person. 

manufacture,  to 1740 

menace  consists  in  what 1570 

mistake  of  fact.' 157 J,  1577 

mistake  of  foreign  law 1579 

mistake  of  law 1578 

novation  defined 1530 

novation  is  a .^ 1532 

novation,  modes  of.' 1531 

novation,  rescission  of 1533 

object  of,  is  what 1595 

object  of,  requisites  of 1596 

oral,  enforcing  against  fraululcnt 

party 1623 

oral,  what  contracts  may  be 1622 

parties,  competent,  essential 1550 

parties,  identification  of,  necesFary  1558 

parties,  substituting 1531 

parties,  who  competent 1556,  1557 

possible,  object  of,  must  be.  .1596,  1598 
ratification  of,  when  void  for  want 

of  consent 1588 

reformation  of 3399-3204 


CONTRACT  (Continued). 

release  of  obligation lo41-1543 

rescission,  effected  how 1691 

rescission,  conditions  of 1691 

rescission,  diligence  in 1C91 

rescission  extinguishes 16^8 

rescission  for  mistake 3407 

rescission,  grounds  for 1689,  3406 

rescission  not  precluded  by  stipu- 
lations against 1690 

rescission  of  novation 1533 

rescission,  party  to  do  equity 3408 

rescission,  restoration  of  benefits.  1691 
restraint  of  marriage,  in,  void. ...  1676 

restraint  of  trade,  in 1673-1675 

restraint  of  trade,  in,  goodwill. . . .  1674 
restraint  of  trade,  in,  partnership 

arrangements 1675 

revocation  of  proposal  made,  how  1587 
revocation  of  proposal,  time  for. .  1586 

seal,  distinctions  abolished 1629 

seal,  how  afilxed 1628 

statute  of  frauds,  enforcing  oral 
contract      against      fraudulent 

party 1623 

statute  of  frauds,  in  general 1624 

substitution  of  obligation 1531 

substitution  of  parties 1531 

takes  effect  on  delivery 1626 

technical  words  in 1645 

third    person,    enforcing    contract 

for  benefit  of : .  1 1559 

time,  essence  of 1492 

time  of   performance 1657 

undue  influence  defined 1575 

unlawful,  when 1667,  1068 

void,  because  unlawful,  impossible, 

unascertainable 1598,  15^)9 

void  in  part 1599 

who  may 1557 

writing  supersedes   oral    negotia- 
tions or  stipulations 1625 

See  Obligations. 
CONTRIBUTION.    See  Suretyship. 

between  joint  obligors 14^2 

general  average  loss,  to 2152 

Insurance  cases,  in 2621,  2642,  2747 

release  of  joint  debtor  as  affect- 
ing right  to 1548 

CONTRIBUTORY   NEGL-IGENCB. 

See  Negligence. 
CONTROLLER  OF  STATE,  corpor- 
ation   to    transmit   selection  of 

right  of  way  to 478 

duty  where  property  escheats  to 

state 1401 

CONVERSION,  damages  for... 3336.  3338 

equitable 13:W 

in  general 1712.1713 

lien  extinguished  by 2910 

CONVEYANCE.    See  Deeds;  Trans- 
fers. 

absolute,  not  conditional 1056 

agent  may  covenant 23::4 

agreement   to    convey,    covenants 

1733.  1734 

agreement  to  convey,  effect  of . . . .  1731 
agreement  to  convey,  specific  per- 
formance  1741 
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CONVEYANCE  (Continued), 
aerreement  to    convey,  statute  of 

frauds 1741 

attorney  In  fact 1095 

bona    flde   purchaser    or    encum- 
brancer  llt)7 

cancellation    of     instruments,     In 

general s  .3412-3414 

certificate  of  proof  of  execution..  1200 
changed  names,  by  persons  with.  1093 

community,  wife's  consent 172 

conclusive,     as     to     parties     and 

privies,  how  far 1107 

condition  precedent 1110 

conditions  subsequent 1109 

constructive  delivery 1069 

covenants,    agent's    authority    to 

give 2324 

covenants,  agreement  to  give....  1733 

covenants,  form  of 1731 

covenants  implied 1113 

covenants  running  with  land .  1460-1468 
covenants,  who  bound  by,  and  who 

not , 1466,1466 

damages    for    breach    of    agree- 
ment to  buy 3307 

damages  for  breach  of  agreement 

to  convey 3306 

damages  for  breach  of  covenants.  3304 
damages  for  breach  of   covenant 

against  encumbrances 3306 

date  of  delivery,  presumption  as 

to 1055 

deemed  mortgage,  when 2924 

defined 1215 

delivery  constructive,  when 1059 

delivery,     date     of,    presumption 

as  to 1055 

delivery  in  escrow 1057 

delivery  must  be  absolute 1066 

delivery  necessary 1054 

easements  pass  with 1104 

encumbrance  includes   what 1114 

escrow,  delivery  in 1057 

executed  before  code 1205,  1206 

execution  of,   how  proved    when 

not  acknowledged 1106 

fee  presumed  to  pass 1106 

fee,  words  of   inheritance  unnec- 
essary to 1072 

form  of 1092 

fraudulent 1227-1231 

fraudulent.    See  Fraudulent  Con- 
veyance. 

grant  includes  what 1053 

heirs,  and  issue,  interpretation  of.  1071 
heir's  conveyance  good,  unless  will 

proved  within  four  years 1364 

highway,    transfer    bounded    by, 

passes  what 1112 

homestead  conveyed,  how. 1242 

incidents  follow  thing  transferred  1084 

infant's 33 

inheritance,   words  of,  not  neces- 
sary  1072 

interest      subsequently      acquired 

passes  by  operation  of  law 1106 

interpretation  against  grantor. . . .  1069 
interpretation  of  heirs  and  issue.  1071 
interpretation  of,  in  general 1066 
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interpretation      of,     irreconcilable 

provisions .1070 

Interpretation  of  limitations 1067 

interpretation,  recourse  to  recitals  1068 
irreconcilable  provisions,  interpre- 
tation  1070 

issue  and  heirs,  interpretation  of  1071 

judgment  directing 3396 

judgment  proving  Instrument. . . .  1204 

lien  of  vendee 3050 

lien  of  vendor 3046-3048 

limitation  in,   how  controlled 1067 

married   woman's,  acknowledged, 

how 1093 

married    woman's   power   of     at- 
torney acknowledged  how 1094 

mortgage,  transfer  deemed  a 2924 

names  changed,  by  persons  with. .  1096 

operation  of  law,  by 1091 

operation  of  law,  subsequently  ac- 
quired title  passes  by 1106 

owner  for  life,  by 1108 

owner  for  years,  by 1108 

power  of  attorney 1094 

proof  of,  action  for,  and  effect  of 

the  Judgment 1203.  1204 

proof  of  execution,  certificate  of. .  1200 

recitals  resorted  to  when 1068 

reconvey,  surrendering  or   cancel- 
ing grant  does  not 1058 

record  as  notice 1207,  1213 

recording.    See  Recording. 

remainders,  of 1111 

rents,  of 1111 

requisites  of 1031 

reserving     power     of     revocation 

1229.1230 

reversions,  of 1111 

revocation,    reserving     power     of 

1229,  1230 

statute  of  frauds 1091 

statute  of  frauds 1624 

stranger,  grant  may  inure  to 1086 

subscribing  witnesses,   manner  of 

proving,  by 1196 1199 

title,  what  passes 1083 

unrecorded,  good  between  parties  1216 

unrecorded,  void 1214 

warranty,  covenants  for 1463 

warranties,  liability  for 1116 

warranties,  lineal    and    collateral 

abolished .*. .  1116 

what  law  governs 1205,  1206 

will,  effect  on 1301,  1303,  1304 

words  of    inheritance    not    neces- 
sary  1072 

See  Deeds;  Transfers. 
CO-OPERATIVE     BUSINESS     AS- 
SOCIATION, articles,  subscrib- 
ing, filing,  etc 653d 

articles  to  contain  what ( 63d 

by-laws,  adoption  of 663e 

by-laws  may  provide  what 653e 

consolidation  of 6631 

dissolution  and  winding  up 663J 

execution  against 653f 

formation  and  purposes  of 653b 

membership,   eligibility   to 653c 

powers  of,  enumerated (J53h 
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CO-OPERATIVE  BUSINESS  ASSO- 
CIATION (Continued. 

profits,  division  of 653e 

purposes  of,  may  be  altered  how . .  653g 

quo   warranto 653k 

receiver   for 653J 

rlfflits  and  llabllltie.H  of  members.  653c 

succession 653h 

CO-OPERATIVE   BUSINESS   COR- 
PORATION  C63a 

CORPORATIONS,    IN    GENERAL. 
See      Insurance      Corporations, 
Railroad  Corporations;  etc. 
.affidavit  to  subscription   of   stock 
and  payment  of  ten  per  cent. .     205 

agricultural  fair 620-622 

amending  articles  or  certificate  of 

incorporation,  effect  of 362 

amending  articles  or  certificate  of 

incorporation,  limitations  on...     362 
amending  articles  or  certificate  of 

incorporation,  mode  of 362 

a  person 14 

articles,  amending 362 

articles,  certificate  of  filing 296 

articles,  certified   copy   of,    prima 

facie  evidence 297 

articles,  copy  to  be  filed  in  county 
where    property    purchased    or 

held 299 

articles,  effect  of  not  filing  copy  in 

county  w^here  property 299 

articles,  filing,  prerequisites  to. 293,  294 
articles,  qualifications  of  signers..     292 
articles,  subscription  and  acknowl- 
edgment of 292 

articles   to   be  filed   with   county 

clerk  and  secretary  of  state 296 

articles  to  contain  what 290,  291 

assessment,     action     to     recover 

delinquent 349 

assessments,  directors    may    levy, 

when  and  for  what 331 

assessments,        Jurisdiction        ac- 
quired by  publication  of  notice. .     340 

assessments,  limitation  of 332 

assessments,  notice  of,  form S.'^S 

assessments,  notice  of,  contents  of  338 
assessments,  notice  of,  delinquent.  337 
assessments,  notice  of,  publication  of  339 
assesHments,  notice  of,  service  and 

publication  of 336 

assessments  not  to  be  Invalidated 

by  what  Irregularities 346 

assessments  not  to  be  levied  upon 

stock  owned  by  the  corporation    343 
assessments  not  to  be  levied  while 

previous  one  unpaid,  unless 333 

assessments,  order  for,  to  contain 

what 334 

assessments,  proceedings  for  to  be 

begun  anew,  when  346 

assessments,  sale  of  stock  to  pay 

340-349 

banking,   book   and   notice   of  di- 
rectors and  stockholders 321 

banking,  capital  stock  of 3U0 

banking,  capital  stock,  proceedings 
on  electing  to  have 300 
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(Continued ). 

banking,  powers  and  rights  of 300 

banking  prohibited 356 

benefit  society,  directors  or  trus- 
tees, number  of 290 

benefit  society,  records  to  be  open 

to  Inspection 378 

benevolent.    See  Religious,  Social, 

and  Benevolent  Corporations, 
bequests  to,  restrictions  on  power 

to  make 1313 

boards  of   ti*ade.    See    Boards  of 

Trade, 
book,  stock  and  transfer,  how  kept   37& 
book  of  directors  and  stockholders, 

keeping  for  inspection   321 

bonded   indebtedness,   proceedings 

to  create  or  increase ?.50 

bonds,  restrictions  upon  issue  of. .    359 
bridge,   ferry,   wharf,    chute,   and 

pier 528-531 

building  and  loan.    See  Building 

and  Loan  Corporation, 
business  associations,  co-operativa 
See  Co-operative  Business  Asso- 
ciation, 
business  corporations,  co-operative  653a 

by-laws,  amended  how 304 

by-laws,    how    adopted    and    by 

whom   301 

by-laws  may  provide  for  what. . .    303 

by-laws,  penalty  for  violating 303 

by-laws,  proceedings  for  adoption 

of 301 

by-laws,  recording 304 

by-laws,  recorded  how  304 

by-laws,  repealed  how  304 

capital  stock,  articles  to  set  forth 

amount  of 290 

capital  stock,  division  of,  among 

stockholders 309 

capital   stock.   Increasing  and  di- 
minishing, manner  of C59 

capital   stock,   increasing  and   di- 
minishing, proceedings  for 359 

capital  stock,  reducing  or  increas- 
ing, restrictions  on 309 

capital  stock,  withdrawing,  restric- 
tions on 309 

cemetery.    See  Cemetery  Corpora- 
tion. 

certificates,  false,  officers  liable  for 

316 

certificates  of  stock,  how  and  when 

Issued 323 

certificates  of  stock,  lost  or    des- 
troyed, suit  to  obtain  duplicates    32S 
certificate  that  articles  are  filed. .    296 
chambers  of  commerce.  See  Cham- 
bers of  Commerce, 
change  of  principal  place  of,  pro- 
ceedings on 221a 

chute o2S-5:U 

classes  of 284 

collateral  attack,  not  open  to 358 

collateral  attack  on   358 

colleges,  consolidation  of 652,  653 

colleges,  incorporation  of 649-6r)l 
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(Continued ). 
consolidation  of  co-operative  busi- 
ness associations 6531 

consolidation  of  societies 652,  653 

continuance  of,  under  code 287 

co-operative  business  associations. 
See  Co-operative  Business  Asso- 
ciation, 
co-operative  business  corporations  653a 
costs  of  suit  to  obtain  duplicate  of 

lost  certitlcute  of  stock 328 

cruelty,  societies  to  prevent    See 

Cruelty  to  Children  and  Animals. 

curing  defects  in  articles,  not  by 

amendment 362 

damages  for  failure  to  file  copy  of 
articles  in  county  where  prop- 
erty held 299 

damages,  recovery  by  purchaser  of 

franchise  under  execution  390 

debts  beyond  subscribed  capital 
stock,  directors  must  not  create.     309 

defined 283 

devise  to,  restriction  on  power  to 

make 1313 

dissolution  of,  by  legislature,  and 

.     its  effect 384.  404 

dissolution   of,    directors   trustees 

for  creditors 400 

dividends  not  to  be  declared  on 
stock  belonging  to  the  corpora- 
tion        343 

dividends     payable     to     married 

women 325 

dividends  to  be  made    only  from 

surplus  profits  309 

directors,  contracts  to  relieve  from 

liability,  void  327 

directors,  election  of  new,  on  re- 
moval of  old 310 

directors,  inhibitions  on  30.9 

directors,  majority  a  quorum 308 

directors,  majority  must  be  citi- 
zens of  state 305 

directors  must  perform  duties. . . .    308 

directors,  number  of 290,  305 

directors,  organization  of  board  of    308 

directors'  personal  liability 309 

directors'  personal  liability,  limita- 
tion of  actions  on 309 

directors,  removal  from  ofllc?,  pro- 
ceedings for 310 

directors,  vacancy   filled  how 305 

directors,  who  may  be 305 

dock 528-531 

election  of  directors,  conduct  of. .     307 
election  of  directors,  notice  of....     302 
election  of  directors,  time  for....     302 
election  of  new  directors,  on  re- 
moval of  old 310 

elections,  adjournment  of  314 

elections    not    held    at    appointed 

time,  calling  another  314 

elections,    by-laws   may   prescribe 

rules  of 303 

elections,    complaints     respecting, 

and  proceedings  thereon   315 

elections,  cumulative  voting 307 
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(Continued ). 

elections,  eligibility  of  voters 812 

•    elections,    lunatic's    stock    repre- 
sented how  313 

elections,     minor's .    stock     repre- 
sented how 313 

elections,  votes  avoided  how 312 

elections,  who  may  vote 312 

electric  407a.  631,  632 

examination  into,  by  legislature. .     383 
examination   Into,    how    made   by 

state  ofllcers 382 

execution  sale  of  franchise,  corpo- 
ration retains  powers   391 

execution   sale   of   franchise,  pur- 
chaser   may    recover    penalties, 

etc 390 

execution  sale  of  franchise,   pur- 
chaser  to  transact  business  of 

corporation   389 

execution  sale  of  franchise,  where 

held 393 

existing,  not  affected  by  code....    288 
extension  of  existence,  filing  cer- 
tificate of 401 

extension  of  existence,  limited  to 

fifty  years 4  )1 

extension   of    existence,    how    ef- 
fected       401 

false   certificates,    reports,   or   no- 
tices, oflScers  liable  for 316 

ferry   528  531 

fire  453b.  453c 

foreign,  designation  of  person  on 

whom  service  may  be  made. . . .    405 
foreign,  designation  of  person  on 
whom    service    may    be    made, 

change  of 408 

foreign,  designation  of  person  en 
whom    service    may    be    made, 

revoking 406 

foreign,  limitation  of  actions  in  fa- 
vor of 406 

foreign,  proof  of  corporate  exist- 
ence       406 

foreign,  service    on    secretary    of 

state 405 

foreign,  stockholders*  pergonal  lia- 
bility       322 

foreign  railway,  righis  an  J  liabil- 
ities of   407 

formation  complete,   when    296 

formed  for  any  purpose 286 

formed  how   285 

franchise,  execution  sale  of 388-393 

franchise,  extending 497b 

franchise  for  constructing  roud  for 

horseless  vehicles   524 

fraud] Ise,  proceedings  prior  to  the 

grant  or  sale  of 497a 

franchise,  redemption  of,  from  exe- 
cution sale 392 

franchise,  renewing 497b 

franchise,  surrendering 497b 

fraternal.    See,    Religious,    Po  ial, 

and  Benevolent  Corporations, 
fraternal  societies  exempt  from  In- 
surance laws 451,  453p 
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friendly  societies,  limitation  on 
amount  of  land  held  by 596 

gas 02?-C32 

goodwill 992,  993 

goodwill.    See  Goodwill. 

homestead.  See  Homestead  Cor- 
poration. 

indebtedness,  bonded,  proceedings 
to  create  or  increase 359 

Infant's  stock  represented  how  at 
election 313 

insurance.  See  Insurance  Corpo- 
ration. 

Irrigation 552 

irrigation.  See  Water  and  Canal 
Corijorations. 

journal  of  proceedings,  how  kept. .    377 

kinds  of.  See  Railroad  Corpora- 
tions; Savings  and  Loan  Corpo- 
rations, etc. 

land  and  building.  See  Building 
and  Loan  Corporation. 

limitation  of  actions  in  favor  of 
foreign  corporation 406 

limitation  of  actions  to  enforce  di- 
rector's personal  liability 309 

limitation  of  actions  to  recover 
stock  sold  for  delinquent  assess- 
ment      347 

lost  or  destroyed  certificate  of 
stock,  suit  to  obtain  duplicate. .    328 

lost  or  destroyed  certificate  of 
stock,  proceedings  to  obtain  du- 
plicate      328 

lunatic's  stock  represented  how,  at 
election 313 

married  woman,  dividends  payable 
to 325 

married  woman,  transfer  of  stock 
by 325 

mechanics*  institutes.  See  Me- 
chanics' Institutes. 

meeting,  adjournment  of 312 

meeting,  application  to  justice  of 
peace  to  call 311 

meeting  by  consent  Is  valid. .....    317 

meeting  by  consent  proceedings  at    318 

meeting,  by-laws  may  provide  for.    303 

meeting,  justice  of  peace  may  di- 
rect calling,  when 311 

meeting,  special,  when  and  how 
called  320 

meeting  to  be  held  where 319 

members  are  who 298 

mining.    See  Mining  •Corporation. 

misnomer  of,  does  not  invalidate 
Instrument 357 

name  of  instrument  creating. . . .    289 

nonresident,  transfer  of  stock  by. .  326 

notice  of  assessment,  contents  of. .    338 

notice  of  assessment,  delinquent. .    337 

notice  of  assessments,  form  and 
service  of .335,  336 

notice  of  assessment,  publication 
of 339 

notice  of  directors  and  stockhold- 
ers, posting 321 
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notice  of  election  of  directors 302 

notice  of  intended  change  of  place 

of  business 321a 

notice  of  meeting  to  create  or  in- 
crease bonded  indebtedness 359 

notice  of  meeting  to  increase  or 

diminish  capital  stock 359 

notice  of  meeting  to  remove  di- 
rectors       310 

notice  of  sale  of  stock  to  pay  as- 
sessment,   publication    of,   bow 

proved 348 

notice,  false,  officers  liable  for. . . .    316 
notice  to  be  published  in  what  pa- 
pers      303 

officers  liable  for  false  certificates, 

reports,  or  notices  316 

organization  to  be  within  one  year    358 
penalties,  recovery  by  purchaser  of 

franchise  under  execution 393 

pier  528  531 

pioneer,  limitation  on  amount  of 

land  held  by  596 

place  of  business,  principal,  pro- 
ceedings for  change  of 321a 

powers  of,  banking  prohibited 356 

powers  Of,  enumeration  of 354 

powers  of,  limitation  on 355 

private  and  public  distinguished. .    284 
profit,   associations    for    purposes 

other  than 593-604 

public  and  private,  distinguished. .    2S4 
publication   of  notices,   to   be   hi 

what  papers  303 

purposes,  may  be  formed  for  any.    286 
quorum  of  stockholders,   by-laws 

may  provide  for 303 

quo  warranto 358,  497b 

railroad.    See    Railroad    Corpora- 
tions;  Street  Railway  Corpora- 
tions, 
real  property,  corporation  may  ac- 
quire, and  how  much 860 

real  property,  how  acquired 360 

real  property.    See  Cemetery  Cor- 
poration;   Building    and    Loan 
Corporation,  etc. 
records,  of  what  and  how  kept. . .    377 
records,  stock  and  transfer  book, 

how  kept 878 

records  to  be   open    for    inspec- 
tion     377,  378 

recovery  of  stock  sold  for  delin- 
quent assessments  347 

redemption    of    franchise    from 

execution  sale   392 

religious,  etc.    See    Religious,  So- 
cial, and    Benevolent    Corpora- 
tions, 
reports,  false,  officers  liable  for. . .    816 
sole 602 

sale  of  stock  to  pay  assessments, 
publication  of  notice  proved  how    S4S 

sale  of  stock  to  pay  assessment, 
waiver  of,  and  suit  to  recover 
assessment 349 
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Bale  of  stock  to  pay  assessments, 
action  to  recover  sucli  stock. ...    347 

sale  of   stock  to  pay  assessment, 

*  corporation  may  buy  In  default 
of  bidders  343 

sale  of  stock  to  pay  assessment, 
disposition  of  stock  bought  by 
corporation 344 

sale  of  stock  to  pay  assessments, 
extension  of  time  for 345 

sale  of  stock  to  pay  assessments, 
Jurisdiction  acquired,  how 340 

sale  of  stock  to  pay  assessments, 
to  be  by  public  auction 841 

sale  of  stock  to  pay  delinquent  as- 
sessments, highest  bidder  is  pur- 
chaser      342 

sayings  and  loan.  See  Savings 
and  Loan  Corporations. 

seal  affixed  how  1628 

seminaries  of  learning,  consolida- 
tion of C52,  653 

seminaries  of  learning,  incorpora- 
tion of 049-651 

social.    See  Religious,  Social,  and    • 
Benevolent  Corporations. 

societies  to  prevent  cruelty.  See 
Cruelty  to  Children  and  Animals. 

special  meetings,  when  and  how 
called 320 

stock  and  transfer  book,  how  kept    378 

stockholders  are  who 298 

stockholder,  guardian  or  trustees 
liability  as \ 322 

stockholders*  personal  liability 
does  not  extend  to  what  persons    322 

stockholders'  personal  liability  ex- 
tends to  what  persons <:22 

stockholders'  personaMlability,  for- 
eign corporation 322 

stockholders'  personal  liability, 
how  enforced 322 

stockholders'  personal  liability.  In 
general 322 

stockholders'  personal  liability, 
measure  of  322 

stockholders'  personal  liability  not 
released  by  transfer  of  stock. . .    322 

stockholders'  personal  liability  re- 
leased on  payment  of  his  propor- 
tion       322 

stockholders,  personal  liability  re- 
leased when,  and  when  not 322 

stockholders'  personal  liability 
when  a  guardian  or  trustee 322 

stockholders,  who  are 322 

stockholders,  who  are  not 322 

stock  sold  for  delinquent  assess- 
ment, action  to  recover,  limita- 
tions        347 

stock  subscribed,  articles  to  set 
forth  amount  of  290 

street  railway.  See  Street  Rail- 
way Corporations. 

subscription,  amount  of,  as  pre- 
requisite to  filing  articles 293 

subscription  of  stock,  affidavit  of.    295 
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telegraph.    See    Telegraph  Corpo- 
ration, 
telephone.    See    Telephone  Corpo- 
ration. 

term  of  existence 290 

transfer  of  shares  does  not  release 

stockholder's  liability   . 322 

transfer  of  shares,  manner  of....    324 
transfer    of    shares    of     married 

woman 325 

transfer  of   shares,  to  be  entered 

on  books 324 

transfer  of    stock  by  nonresident, 

*  giving  bonds 328 

transfer  of  stock  by  nonresident, 

how  effected *  326 

transfer  of  stock  of  water  or  irii- 

gation  companies 324 

transfer    of    stock    to    purchaser 
when  sold  to  pay  assessment. . .     342 

to  organize  within  one  year 358 

vacancy  in  office  of  director,  filled 

how  * 305 

wagon    road.    See    Wagon    Road 

Corporations.  . 
water  and  canal.    See  Water  and 
Canal  Corporations. 

wharf 528-531 

when  formation  complete 296 

will,  whether  may  take  under. ...  1275 
See   Building  ahd    Loan  Corpora- 
tion; Cemetery  Corporation;  In- 
surance Corporation,  etc. 
OOSTSr      apprentice,      proceedings 

against,  for  misbehavior 274 

apprenticeship  proceedings  2;>7 

divorce,  of 137 

homestead,  of  appraisement 1259 

homestead,  of  proceedings  to  sub- 
ject to  creditors'  demands 1259 

indemnity  against '. 2778 

lost  certificate  of  stock,  suit  to  ob- 
tain duplicate 828 

COTENANCY  between  husband  and 

wife 161 

between  devisees 1350 

waste  by  cotenant 1715 

COTERMINOUS  OWNER,  rights  to 

lateral  support 832 

rights  to  line  trees 834 

mutual  obligations  of  841 

COUNTY,  marriage  settlement  to  be 

recorded  in  what 179. 

mortgage  of  pwsonal  property  to 

be  recorded  in  what 2950 

mortgage     property      in     transit 

deemed  located  in  what 2960 

property  of  common  carrier  deemed 

to  be  in  what 2961 

COUNTY  CLERK.    See  Clerk. 
COUNTY  RECORDER,  acknowledg- 
ment, may  take 1181 

COURT  COMMISSIONER,  acknowl- 
edgment, may  take 1181 

COVENANT,    agent's    authority    to 

give 2324 

agreements  to  i^ive 1733 
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Sec 
COVENANT  (Contlnned). 

apportionment  of 1407 

damages  for  breach  of 3 .04 

See  Damages. ' 

form  of 1733 

Implied  In  transfer  of  land 1113 

quiet    possession,    for,   in    hiring 

1927.  1955 

running  with  land 1400-1408 

running  with  land,  who  bound  by, 

and  who  not 140*5,  1466 

OREDIT,  agent  accepting,  liable  as 

principal 2343 

agent,  to,  exonerates  principal . . .  2335 

auctioneer  not  to  give,  except 23r>2 

factor  may  give,  except 2368 

factor's  sales  on  2028 

shipowner's,  master  may    borrow 

on 2374 

ship's  manager  cannot  borrow. .. .  2389 
CREDITOR.    See    Assignment    for 
Creditors;  Credit;  Debtor, 
acceptance  by,  necessary  to  satis- 
faction   1473 

acceptance  of  accord 1523 

acceptance  of  part  performance. .  1524 
appraisement  of  homestead  on  pe- 
tition of  Judgment 1245 

application  of  performance  by 1479 

avoid  act  of  debtor,  when 3441 

contracts  of  debtor  valid  against, 

when 3431 

debtor  may  prefer,  wlien 3432 

effect   of   prevention   of    perform- 
ance by 1512 

eflfect  of  refusal  to  accept  perform- 
ance      1515 

gift  causa  mortis  treated  as  legacy, 

when 1153 

guarantor  liable  to,  when 2807 

guarantor  not  exonerated  by  dis- 
charge of  debtor  without  act  of  2825 
guarantor  not  exonerated  by  mere 

delay  of  2823 

guarantor  not  exonerated  by  void- 
able promise  of 2820 

guarantor,  when  exonerated   ....  2819 
guarantor,  when  partially  exoner- 
ated   2822 

guarantor  with   indemnity,   when 

not  exonerated 2824 

homestead,  when  to  pay  expenses 

of  appraisement  of  .  .*. 1259 

lien  void  against,  when 2913 

mortgage    of    personal    property, 

when  void  against 2057 

mortgagee  of,  remedy  of 2968 

mortgagor  of,  remedy  of 2i)<i8 

novation,  how 1531 

■    novation,  may  rescind,  when 1.134 

objections  to  offer  of  performance  1501 
obligation  of,  as  to  thing  offered.  1505 
offer  of  performance  at  place  ap- 
pointed by 1489 

offer  of  performance  so  as  to  bene- 
fit   1493 

offer  of  performance  to l-4>8 

order  of  resort  to  funds 289 J 

partner  cannot   make   assignment 
for 2430 


CREDITOR  (Continued), 
partner,  liability  of  after  dissolu- 
tion to   2453 

partner,  special  may  be 2191 

partner,  special  postponed  to  other  2491 
I>erformance    by    one    of    several    * 

joint 1475 

I>erformance  excused,  if  prevented 

by 15U 

performance  In  manner  directed  by  147t> 
preference  to,  in  insolvency,  void.  2496 

receipt  by 1493 

relative  rights  of  creditors 34:V{ 

release  by 1541 

'release  by,  effect  of 1542 

special,   when   liable,    as    general 

partner 2502 

surety  entitled  to  secudties  held  by  2849 
surety   exonerated   by   refusal   to 

sue 2845 

suretv  exonerated  by  what  act  or 

omission  of 2«i^0 

surety,  how  far  liable 2S38 

surety  may  enforce   remedies    of, 

when • 2845 

surety's     securities,     entitled     to 

•  benefit  of 2854 

title   of   thing  offered   passes   to, 

when 1502 

transfer  for  benefit  of,  to  be  re- 
corded   11G4 

transfer   without  value   not   void 

3442,  3449,  3465,  3469 

transfer    of    debtor   void    against 

3439,  3440 

trust,  absolute,  in  favor  of  subse- 
quent      369 

trust  fund,  how  far  liable  to 859 

trusts  for  benefit  of 857 

witness  to  will,  as 12S1 

CROP,  mortgage  of 2955 

mortgage  on,  continues  after  sever- 
ance   2972 

tenant's  right  to  harvest 819 

CRUELTY,  apprenticeship  annulled 

for 276 

defined 94 

divorce,  as  ground  for 92,  98,  147 

CRUELTY  TO  CHIIiDREN  AND 
ANIMALS,  societies  for  preven- 
tion of 6O7-O07g 

societies  to  prevent  children  who 

may  be  arrested  and  examined. .  607g 
societies    to    prevent,    complaints, 
and     prosecution    of     offenders 

C07b,  co:c 

societies  to  pi'event,  fines,  penal- 
ties, etc 607e 

societies  to  prevent,  members  and 

agents  may  act  as  police  ofiicers  607f 
societies    to    prevent,  police    and 

magistrates  to  aid :  607e 

societies  to  prevent,  power  to  re- 
ceive and  dispose  of  property..  607a 
societies   to   prevent,   pre-existing 

corporations 607d 

societies  to  prevent,  formation  of.    4-07 

CUMULATIVE  voiing 307 

CURRENT  MONEY,  borrower  to 
pay  in 1913 
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CrRTESY  not  allowed  1*3 

CUSTODY,     children     of     annulled     • 

marriage 85 

children,  of,  rules  for  awarding. .  246 
children,  of.    See  Divorce;  Parent 

and  Child, 
thinir  offered  in  performance  of  ob- 
ligation   1503 

DAMAGED,  acknowledgments 12^1 

after  suit  brought 3283 

agent's  authority,,  breach  of  war- 
ranty, damages  for   3318 

animals,  for  injuries  to 3340 

breach  of  agreement  to  buy  per- 
sonalty, for 3311 

breach  of  agreement  to  buy  realty, 

for 3307 

breach   of    agreement   to   convey 

realty,  for 3306 

breach  of  agreement  to   pay  for 

personalty  sold,  for  3310 

breach  of  agreement  to  sell  person- 
alty, for 3308,  3309 

breach   of    covenant    against   en- 
cumbrances, for 3305 

breach  of  covenant  in  deed,  for. .  3304 
breach  of  promise  of  marriage,  for  3319 
breach  of  warranty  of  quality  for 

special  purpose,  for 3314 

breach  of  warranty  of  quality  of 

personalty,  for 3313 

breach  of  warranty  of  title  to  per- 
sonalty, for •. 3312 

carrier's  delay,  for 3317 

carrier's  obligation  to  deliver,  for 

breach  of 3316 

carrier's  obligation  to  receive,  for 

breach  of 3315 

certain,  must  be .' 3301 

contract  fixing 1670,  1671 

conversion,  for 3336-3338 

detriment  defined 3282 

dishonor  of  foreign  bill,  for. .  .3234-3238 

duel,  injuries  inflicted  in 3347,  3348 

employing  materials   belonging  to 

another,  for 1033 

exemplary,  for  injury  to  animals. .  334') 
exemplary.  Infant's  liability  for. .  41 
exemplary,  lunatic's  liability  for.  41 
exemplary,   when   recoverable,    In 

general 3091 

failure    to    quit    by    tenant   after 

notice,  treble  rent 3,345 

fire,  for  negligently  setting 334<)a 

forfeiture,  relief  in  cases  of 3275 

future  injuries,  for 32S3 

guardian's  holding  over,  for ;^35 

holding  over  by  tenant,  treble  rent  3345 

holding  over,  for  willful 3^5 

interest  as 3287-3200 

killing  sheep  by  dogs,  for 3  Ml 

lienor's,  for  conversion 3338 

limitation  of 3;j58 

liquidated 1670,1671 

liquidated  sum,  for  breach  of  con- 
tract to  pay 3302 

market  value 3353,  3354 

master,  against,  for  breach  of  in- 
denture    ^ 273 
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DAMAGES  (Continued), 
measure  of,  for  breach  of  contract  3300 
measure  of.  for  breach  of  contract 

to  pay  liquidated  sum 3302 

measure  of.  in  various  cases .  C300-3341 

must  be  certnln 3301 

nominal 3360 

penal 3344-3348 

public  places,  for  denying  rights 

in 51-54 

reasonable,  to  be 3359 

relief,  in  general 3274 

seduction,  for 3339 

sheep  killed  by  dogs,  for 3341 

specific  relief.    See  Specific  Relief, 
tenant  liable  for  treble  rent,  when 

3344,  3345 

tenant's  failure  to  quit  after  no- 
tice, treble  rent 3844 

•timber,  for  cutting  or  injuring...  1716 

timber,  for  injury  to 3346 

ti'ees,  for  injury  to 3343 

trustee's  holding  over,  for 3335 

value,  how  estimated  in  favor  of 

buyer 3354 

value,  how  estimated  in  favor  of 

seller 335a 

value,  how  estimated  where  prop- 
erty of  peculiar  value 3355 

value  of  thing  in  action 335;{ 

waste,  for 1715,  1716 

who  entitled  to,  in  general 3281 

wrongful  occupation  of  realty,  for  33^4 

'  wrongs,  for 3333 

See  Specific  Relief. 
DATE,  delivei-y  of  deed,  presump- 
tion as  to 1055 

negotiable  instrument,  not  neces- 
sary in 3091 

DAYS,  fractions  of 14 

counted,  in  computing  time 10 

business,  are  what 0 

holidays,  are  what 7,  S 

grace,  of,  not  allowed ISl 

DEATH,  devisee,  of,  before  testator  1344 
devisee'  or  legatee,  of,  before  tes- 
tator  1310,1343 

distribution   of   common   property 

on,  of  husband 1402 

distribution  of   common   property 

on,  of  wife 1401 

gift  In  view  of.    See  Gift, 
heir  advanced   to,   of,    before   de- 
visor  1309 

husband  and  wife,    of,   eftect   on, 

homestead 1265 

Joint  guardian,  of 252 

maker  of  instrument  bearing  nom- 
inal date,  of 3C94 

marriage  dissolved  by 90- 

minor,  of,  representative  may  dis- 

afilrm  contract 35 

notice  of  dishonor  in  ignorance  of.  3146 
parent   of,   leaving    child    unpro- 
vided      205 

seamen  of,  who  entitled  to  wages  2062 

without  heirs,  etc.,  defined lOU 

DEBT.    See  Creditor:  Debtor. 

agreement  to  answer  for,  of  an- 
other  1624 

extinguished  by  offer  of  payment.  15.0 
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DEBT  (Continued). 

homestead  liable  for  certain 12-<1 

husband  not  liable  for  antenuptial    170 
encumbrances  included  in  word. . .  1114 
legacies,  how  charged  with. .  .1360, 1361 
liability  of  beneficiaries  for  testa- 
tor's  1377 

officer  of  corporation  liable  for. . . .     316 
partner  in  liquidation  may  collect, 

compromise,  etc -. 2461 

partner  may  require    partnership 

property  to  be  applied  to 2405 

pledgee  cannot  sell,  evidences  of. .  3006 
separate  property  of  wife    liable 

■  for  her  own 171 

separate  property  of  wife  not  lla-    . 

ble  for,  of  husband 171 

wife,  earnings  of  not  liable  for,  of 

husband 168 

special  partner's   contribution  lia- 
ble for 2501 

stockholder,  liability  of ,  for 322 

testator,  property  of,  how  disposed 

of  in  payment  of 1359 

DBBTOR.      See      Assignment     for 
Creditors;   Creditor;   Fraudulent 
Conveyance, 
application    of    general    perform- 
ance by 1479 

contracts  valid,  when 3431 

creditor  is  who 3430 

creditor  can  avoid  act  of 3441 

debtor  is  who 3429 

effect  of  directions  to,  as  to  per- 
formance by  creditors 1476 

fraudulent    misrepresentation    of, 

as  to  pledee 2999 

Insolvent,  defined 3450 

joint,  release  of  several 1543 

novation   by  substituting  new  for 

old 1531 

offer  of  performance  by  or  for 1487 

performance  by  joint 1474 

performance  must  be  made  by  or 

for 1473 

preferences / '. . . .  3432 

receipt,  may  require ^. .  1499 

relative  rights  of  creditors. ...."..  34i3 

release  of,  by  creditor 1541 

release  of  by  creditor,  effect 1642 

rights  of,  upon  prevention  oj!   per- 
formance  ir)12-1514 

DECEIT,  in  general 1709-1711 

renders  contract  voidable 1567 

an  essential  element  of  fraul....  1572 

when  actionable 1709,  1710 

upon  the  public 1711 

See  Fraud. 
BECK,  freight  not  to  be  stowed  on.  2117 
things  stowed  on,  general  average  2154 
DECLARATION,    abandonment    of 

homestead,  of 1243,  1244 

homesteady-of,  effect  of  filing  for 

record 12G5,  1269, 1268 

homestead,  of,  how  acknowledged 

1262,  1266 

homestead,  of,  to  be  recorded.  1264,  1268 
homestead,    of,    what    to  contain 

1263,  1267 

marriage,  of,  action  to  compel. ...      78 


DECLARATION  (Continued), 
•marriage,  of.  to  be  acknowledged 

and  recorded T7 

marriage,  of,  how  made 75,  76 

trust,  of,  act  in  contravention  to, 

void 870 

trust,  of.  defined 2233 

trust,    of,   effect   of    omitting   in 

grant 869 

trust,  of,  trustee  must  obey 2258 

DEED,  escrow,  delivery  In 1057 

guardian  appointed  by 241 

title  deeds 994 

when  deemed  a  mortgage 2924,  2925 

See  Conveyance;  Transfer. 
DEFAMATION.     See    Libel;    Slan- 
der. 

DEFAULT,  divorce  by 130 

See  Statute  of  Frauds. 
DEFECT,  certificate  of  acknowledg- 
ment, in,  action  to  remedy 1202 

depositor  must  indemnify  deposit- 
ary for 1833 

lender   must   indemnify   borrower 

for 1893 

warranty  of  manufacturer  against 

latent 1769 

will,  in  description  in 13«) 

DEFINITION,  accord 1521 

adultery 93 

agency 2295 

bill  of  exchange 3171 

bottomry ^017 

charter  party 1959 

check 3251 

collusion 114 

condition  concurrent 1437 

condition  precedent 1436 

condition  subsequent 1438 

condonation 115 

connivance 112 

consignee 2110 

consignor 2110 

.  contract 1549 

corporation 283 

create  debts 579 

depose 14 

desertion • 95 

detriment 32Sa 

duress 15G9 

encumbrance 1114 

'  exchange 1804 

extreme  cruelty 94 

factor 2028 

fee 762 

freight 2110 

freightage 2110 

general  average 2148 

gift 1146 

goodwill 992 

grant " 1053 

guaranty 27S7 

guardian 236 

habitual  Intemperance 106 

hiring 1925 

impossibUlty 15:^7 

income 748 

indemnity 2772 

Insurance 2527 

interest 1915 
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Sec 
DEFINITION  (Continued). 

jettison 2148 

joint  Interest 683 

head  of  family 1261 

letter  of  credit 2S58 

libel 45 

lien 2872 

loan 1884 

fliort^ge 2920 

month 14 

negotiable  instrument 3987 

novation 1530 

nuisance 3^79 

obligation 1427 

olographic  will 1277 

partnership 2395 

personal  property 14 

pledge 2986 

promissory  note 8244 

property 14 

property 654 

real  property. : 14 

recrimination 122 

respondentia 3036 

reversion  768 

satisfaction  1523 

section 14 

ship 960 

Blander 46 

succession  1383 

surety  2831 

testify 14 

transfer: 1039 

undue  influence 1575 

ward 236 

warranty 1763 

willful  neglect 105 

DEGREE    of    kindred,   how  estab- 
lished  1389 

DELAY,  creditor,  of,  does  not  dis- 
charge guarantor 2825 

carrier  to  travel  without  unrea- 
sonable  2104 

deemed  deviation,  when  2691 

how  excused 1511 

insurance,    notice   of   loss    under 

to  be  given  without 2633,  2636 

In  performance  compensated   for 

when 1492 

presentment,    in,    of   bill    of    ex- 
change, effect 3189 

presentment,  in,  of  notice  of  dis- 
honor excused 8158 

presentment,    in,     of    promissory 

note,  effect 3248 

presentment  of  bUl  of  exchange, 

in,  how  excused 3219 

presentment  of  check,  in,  effect..  3255 

protest,  in,  how  excused 3230 

reasonable     grounds     for,    rebuts 
presumption  from  lapse  of  time    126 
DELINQUENT    assessment,   action 

to  recover  stock  sold  for 847 

assessment,  sale  of  stock  for 341 

DELIVERY,  constructive 1059 

contract  of,  in  writing,  provisions 

applicable  to 1626 

deemed  time  of  creation  of  inter- 
est     749 

deposit,  of,  by  joint  owners 1827 


860. 

DELIVERY  (Continued), 
deposit,  of,  demand  necessary....  1823 

deposit,  of,  on  demand 1822 

deposit,  of,  where 1824 

freight,  of,  to  holder  of  bill  of  lad- 
ing  2131 

freight,  of,  where 2119 

freight,  of,  to  whom 2118 

gift,  of,  necessary 1147 

goods  sold,  of,  buyer's  directions. .  1757 

goods  sold,  of,  expense  of 1755 

goods  sold,  of,  notice  of  election 

as  to  mode  of 1753 

goods  sold,  of,  when 1753 

goods  sold,  of,  when  to  be  made. .  1758 

goods  sold,  of,  where 1754 

^ant,  of,  necessary 1C54 

grantee,  to,  necessarily  absolute. .  1056 

in  escrow 1057 

pledge,  essential  in 2988 

presumption  of  time  of 1055 

thing  bought,  to  be  paid  for  on. .  1784 
DEMAND,  agent  to  deliver  to  third 

person  on 2344 

.  deposit  to  be  delivered  on 1822 

deposit  need  not  be  delivered  with- 
out  1823 

employee,    not    bound    to   deliver 

without 1987 

employee,  to  render  account  with- 
out  1980 

goods  sold  to  be  delivered  upon. .  1753 

guarantor,  upon,  unnecessary 2807 

lent  thing   need   not  be   returned 

unless ^ 1895 

lent  thing  to  be  returned  without.  1895 
negotiable     instrument,     of     pay- 
ment of,  when  necessary 8130 

pledgor  of  performance,  on,  must 

be  before  sale 8001 

performance,  of,  how  waived 3004 

restoration    of    thing    wrongfully 

taken,  to  be  upon 1713 

servant  to  deliver  without 2014 

DEPOSE,  defined 14 

DEPOSIT.    See   Depositary;   Ware- 
houseman. 

animals,  of 1834 

abandoned  thing 1872 

borrower.    See  Loan. 

estray  and  lost  property  book 1865 

exchange,  for 1878 

exchange,  for,  defined 1818 

finder,  duty  of 18r>o 

finder,  liability  of 1871 

finder  may  put    thing    found    on 

storage 18C8 

finder  to  notify  owner,  etc 1865 

finder,  obligation  of 1864 

finder,  publication  of  thing  found.  1871 
finder,  surrender  of  thing  found  to  1871 
finder,  when  thing  found  vests  in  1871 
found  property,  claimant  to  prove 

ownership 1866 

found  thing,  appraisement 1865 

gratuitous,  defined 1844 

hire,  for,  called  storage 1851 

Indemnity,  depositor  to  give 1833 

Innkeeper,  with 1859,  1860 

involuntary,  duty  of  person  taking  1816 


^2 


Index. 


Sec. 
DEPOSIT  (Continued). 

involuntary,  how  made 1815 

Involuntary,  is  gratuitous 1845 

joint,  delivery  to  depositors 1827 

kinds  of 1813 

lien  for  storage 1856 

loan.    See  Loan. 

loss  or  injury,  liability  for 1838 

money  in  payment  of  debt 150O 

reward  of  finder .• 18  iT 

safekeeping,  for,  defined 1817 

sale  of  thing  found 1869,  1870 

sale  of  perishables 1837 

sale  of  storage  property 1857 

savings  bank,  surviving  spouse...     579 

storage 1851-1868f 

termination  of 1854 

thing  wrongfully  detained,   notice 

to  owner  by  depositary 1826 

use  of  thing  loaned 1800 

voluntary,  how  made 1814 

See  Depositary;  Warehouseman. 
DEPOSITARY.    See  Deposit;  Ware- 
houseman, 
adverse  claim,  notice  of,  to  owner  1S25 

animals,  of,  duty  toward 1834 

compensation  of 1853 

delivery  by,  notice    to    owner    of 

adverse  claim 1825 

delivery  by,  not  required  before 

demand 1823 

delivery  by,  of  thing  owned  jointly  1827 

delivery  by,  on  demand 1822 

delivery  by,  on  demand,  when  ex- 
cused  1822 

delivery  by,  place  of 1824 

depositor  must  indemnify 1835 

gratuitous,  care  required  of 1846' 

gratuitous,  creditor  is,  when 1505 

gratuitous,  duties  cease,  when 1847 

hire,  for,  compensation 1853 

hire,  for,  degree  of  care  required 

of 1852 

hhre,  for,  finder  is  not 1864 

Insurable  interest  of 2548 

liability  for  loss  or  injury 1838 

lien  of,  for  storage 1856 

negligence,  limitation    of    liability 

for 1840 

notice  to  owner  of  thing  wrong- 
fully detained 1S26 

opening  deposit,  obligation  as  to. .  1835 

pledgee  for  reward,  when 2^98 

sale  by,  of  storage  property 1857 

sale  of  thing  in  danger  of  perish- 
ing  1837 

service  by 1839 

seller  of  personalty  is,  before  de- 
livery  1748 

thing    wrongfully   detained,  exon- 
eration of  depositary 1826 

use  of  deposit,  obligation  as  to. ..  1835 

use,  wrongful,  liability  for 1836 

See  Deposit;  Warehouseman. 
DESCENT.    See  Succession. 
DESCRIPTION,    error    of,   in   will, 

how  remedied 1340 

agreement     to     compensate     for 

errors  of 1690 

DESTRUCTION   of  will   is   revoca- 
tion  1292 


DESTRUCTION  (Continued). 

of  will,  how  proved 1293 

of  written  contract,  eflfeet.  ..1690,  1700 

DETENTION,  of  person  or  property 

avoids  contract,  when 1569 

of  property,  damages  for 3335 

DEVIATION,  carrier  not  to  make. .  2104 
marine  insurance 2692-2697 

DEVISE.    See  Wills. 

DILIGENCE.    See  Care. 

DIRECTION,  buyer's,  as  to  delivery  1757 

employee  to  follow 1981 

factor  to  follow 2030 

carrier  to  follow  whose 2115,  2116 

trustee  must  follow 2258 

DIRECTOR.    See  Corporations. 

DISAFFIRMANCE  of  Infants'  con- 
tracts       c5  37 

DISTRIBUTION,    community  prop- 
erty on  divorce 147 

order   for.  subject   to   revision  on 

appeal 14} 

capital  stock,  of,  on  dissolution  of 

corporation 315 

intestates,  of  property  of.  ...1384,  1;^ 
effect  of  advancements  on 1390-1394 

DIVIDEND.    See  Corporations. 

DIVORCE,  adultery  defined 93 

alimony,  community  and  separate 

property 141 

alimony,  modifying  orders  grant- 
ing  .• 139 

alimony,  permanent 139 

.alimony   pendente   lite   when    al- 
lowed     137 

alimony  pendente  lite  when  mar- 
riage denied 137 

alimony,  security  for 140 

alimony,  when  divorce  not  granted    136 
alimony,  when  wife  has  sufficient 

for  support 142 

annulment  of  marriage 82-86 

appeal,  revision  of  order  disposing 

of  property : 148 

childr^,  community  and  separate 
property  may    be    subjected    to 

support  of 143 

children.    See  Parent  and  Child. 

collusion  defined 114 

collusion    presumption     of,     from 

lapse  of  time 125,  126 

community   property  disposed   of, 

how 146 

condonatipn  as  recriminatory  de- 
fense      123 

condonation   avoided  by    conceal- 
ment     120 

condonation  cures  desertion 102 

condonation  defined 115 

condonation,  evidence 118 

condonation  implies,   what 117 

condonation,  presumption  of,  from 

lapse  of  time 125,  126 

condonation,  refusal    of    offer    of 

amounts  to  desertion 102 

condonation,  requisites  to 116 

condonation  revoked,  how 121 

condonation,  when  can  be  made. .    119 

connivance  defined 112 

connivance  manifested,  how 113 
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See. 
DIVORCE  (Contlnned). 

connivance,  presumption   of,  from 

lapse  of  time 125,  126 

cruelty,  desertion  Induced  by 98 

cruelty,  extreme,  defined 94 

custody  of  children,  orders  respect- 
ing     138 

decree  restores   parties  to  unmar- 
ried state 91 

default  decree  not  granted 130 

default  of  defendant,  proof  of  alle- 

gratlons 130 

defenses  to  actions  for Ill 

denying,  grounds  for Ill 

desertion   by  refusal   to   {ibide  by 

husband's  selection  of  home...     103 
desertion,  by  selecting  unfit  doml- 

cUe lOt 

desertion  cured  how 102 

desertion  defined 95 

des^ion  manifested,  how 96 

desertion,  must  extend  year 107 

desertion,  refusal  of  offer  of  con- 
donation amounts  to 102 

desertion,  refusal  of  ^reconciliation 

amounts  to.  when 101 

desertion,      separation      becomes, 

when 100 

desertion,   separation    by   consent 

is  not 99 

desertion,  in  case  of  cruelty,  who 

commits 98 

desertion,   in   case    of    fraud    or 

stratagem,  who  commits 97 

desertion  induced  by  cruelty 98 

desertion    induced    by    fraud    or 

stratagem 97 

desertion,  what  amounts  to 96 

disposition  of  homestead  and  com- 
munity, mode  of 146 

disiK>8ition  of  homestead  and  com- 
munity, order  for 147 

disposition  of  homestead  and  com- 
munity, revision  of  order  for,  on 

appeal 14S 

disposition  of  property,  order  for.     147 
•  domicile  fixed  by  husband,  refusal 
of  wife  to  abide  by,  is  desertion    103 

domicile,  husband  may  fix 103 

domicile,  unfit  husband  selecting, 

amounts  to  desertion 104 

grounds  for 92 

grounds  for  denying Ill 

habitual  Intemperance  defined. . . .     106  ' 
habitual    intemperance    must    ex- 
tend year 107 

bomestead  disposed  of,  how 146 

lapse    of    time    establishes    what 

presumptions 125,  126 

legitimacy  of  children  born  after. .    194 
legitimacy    of    children  when  di- 
vorce for  adultery  of  wife 145 

limitation  of  actions  for 124-127 

maintenance  decreed  when  divorce 

denied 136 

marriage.    See  Marriage, 
presumptions   arising   from   lapse 

of  time 125,  126 

recrimination,  condonation  as. . . .     123 

recrimination  defined 122 

residence,  actual,  proof  of  required    129 


See. 
DIVORCE  (Continued), 
residence,    length   of,  required   of 

plaintiff 128 

residence,     presumptions    do    not 

apply  in  proof  of 129 

separation,  when  amounts  to  deser- 
tion  100,  101 

separation,  when  not  desertion...      09 

willful  neglect  defined 10r» 

willful  neglect  must  extend  year.     107 

DOG,  killing  sheep  by 3311 

DOMICILE,  divorce,  proof  of  actual, 

required  In 129 

guardian  to  select 248 

husband    selects    unfit,    wife    not 

bound 104 

husband  to  select 103,  1'6 

in  divorce,  requisites  in  regard  to.     J2S 

infant's 213 

unfit,  selecting,  amounts  to  deser- 
tion.-.   ;...    104 

DOMINANT    TENEMENT.        See 

Easements. 
DOUBLE  INSURANCE.    See  Insur- 
ance. 

DOUBTFUL  WORDS  in  will 1323 

in  contract 165 1 

DOWER  not  allowed 173 

DUEL,    damages    for    injuries    in- 
flicted in 3347,  3?48 

DUPLICATE,  alteration  of 1701 

will,  of,  revocation  of 12ji5 

DURESS  as  ground  for  annulment 

of  marriage 82 

contract  under,  voidable 1576,  1689 

consists  In  what 1569 

rescission  for 1689 

will  procured  or  revoked  by 1272 

EARNINGS,  minor  children,  of 169 

legitimate  unmarried  minor,  of...  107 

illegitimate  unmarried  minor,  of. .  200 

wife  of. 168 

EASEMENT,  apportionment  of.:..  807 

attached  to  land 8J1 

attached  to  land,  not 801 

dominant     tenement,     action    by 

owner  of 809 

dominant  tenement  defined 803 

enumeration  of 801.  802 

extent  of 806 

extinguished  how 811 

grantable  by  whom 804 

held  by  whom 805 

irrigation 552 

lateral  and  subjacent  suppo/t 832 

not  attached  to  land 801 

partition  of,  apportionment 807 

servient  tenement  defined 803 

servient  tenement,  action  by  own- 
er of 810 

transfer  of  property  carries 1104 

what  pass  with  property  conveyed  1104 

who  cannot  hold 805 

EJECTMENT,  tenant  to  give  notice 

of 1049 

without  notice 793 

ELECTION,  accession  to  personalty, 

election  of  owner 1032 

corporate.    See  Corporations. 

day  a  holiday • 7 
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ELECTION  (Continued). 

grants    to    street    railways    near 
time  of,  are  unlawful 497 

notice  of  election  as  to  deliTery  of 

chattel 1756 

teLECTRIO  CORPORATION,  fran- 
chise, proceedings  prior  to  the 
grant  or  sale  of 497a 

right  to  inspect  meters 631 

shutting  off  electricity  for  refusal 

to  pay 632 

ELECTRICITY,  railroad  corpora- 
tion may  use 46na 

EMANCIPATION  of  child 211 

EMINENT  DOMAIN,  crossings, 
railroad,  condemning  land  for. .    472 

in  general 1001 

EMPLOYMENT.    See    Master    and 

Servant. 
ENCUMBRANCE.        See      Chattel 

Mortgage;  Lien;  Mortgage. 
ENCUMBRANCER,      encumbrance, 

defined 1114 

encumbrance  imposed  on  devised 
property 1302 

encumbrance  Includes  what 1114 

grant  as  revocation  in  favor  of, 
when 1229 

grant,  how  far  conclusive  as  to. . .  1107 

Instruments,  when  void  against. .  1227 

instruments,  when  not  void  against  1228 

lien  of  seller  .or  buyer  not  valid 
against 3048 

measure  of  damages  for  breach  of 
covenant  against  encumbrance.  3305 

mortgage  void  against  subse- 
quent  2967 

obligation  respecting  real  prop- 
erty not  enforced  against  sub- 
sequent  3395 

resulting  trust  not  to  prejudice..     856 

rights  of  under  devisee,  when  not 
impaired  by  his  conveyance. . . .  1364 

transfers  void  against 3440 

ENEMY,  PUBLIC.    See  War. 

innkeeper  not  liable  for  damages 
caused  by 1859 

carrier  not  liable  for  damages 
caused  by 2194 

cannot  be  insured 2540 

performance  prevented  by 1511 

ENTIRETIES,  interests  by  the.  .682,  686 

tenancy  by,  between  spouses 161 

ESCHEAT,  intestate's  property  es- 
cheats, when 1388 

property  escheated,  subject  to 
charges 1407 

when  occurs 1406 

ESCROW,  delivery  in 1057 

ESTATE,     intestate's,     chargeable 

with  debts 1358 

See  Property;  Real  Property. 
ESTATE    OF    DECEDENT,    bene- 
ficiaries'  liability   for  testator's 
obligations 1377 

intestate^s  estate  chargeable  with 
debts 1359 

order  of  resort  to  for  payment  of 
debts 1359 

See  Executors  and  Administror 
tors;  Succession;  Wills. 


8m. 
ESTRA Y  and  lost  property  book. . . .  186S 
finder  of  prope*'ty,  in  general.  1864-1872 
EVIDENCE.    See  Witnesses, 
certificate  of  shipmaster  to  exer- 
tions to  save  vessel 20*^ 

certificate  of  change  of  names  In 

partnership 2171 

certificate  of  restoration  of  lunatic 

raises  presumption  of  capacity. .     40 
certified  copy  of  articles  of  incor- 
poration prima  facie 297 

condonation,  evidence  of 118 

divorce,  not  on  uncorroborated...    ICO 
execution  of  instruments,  proof  of, 

when  not  acknowledged 1195 

handwriting  proved  how 1198, 1199 

insurance,  of  loss 2634 

marriage,  how  proved 57 

oral  stipulations,  etc,  superseded 

by  writing 1624 

record  of  inventory  of  wife's  prop- 
erty  •. 166 

records,  certified  copies  of,  as 1207 

register  of  partnership  names  as.  2471 
subscribing  witnesses,  manner  of 

proving  instrument  by 1196-1199 

EXCHANGE,  bill  of.    See  Negotia- 
ble Instruments. 

defined 1804 

deposit  for 1813,  1818,  18.8 

form  of  contract| 1815 

loan  for 1902-1906 

parties  have  rights  of  buyers  and 

sellers 1800 

warranty  of  money 1837 

EXECUTION,  co-operative  associa- 
tion, against C5^ 

exemption  of  estates  at  will 765 

exemption    of    mutual    insurance 

company  from 453k 

franc!) ise  may  be  sold  under 388 

homestead  not  subject  to,  when. .  1240 

homestead  subject  to,  when 1241 

lien  of  officer 3057 

mortgaged  personalty,  against.29C8-2970 
principal  bound  by,  incomplete...  2331 

principal  boui^d  by,  in  excess 233^1 

redemption  of  franchise 392 

EXECUTOR   AND    ADMINISTRA- 
TOR.   See  Estate  of  Decedent 

apprenticing  minor 2S5 

disaffirmance  by,  of  infants  con- 
tract       35 

executor  according  to  the  tenor. . .  1371 
executor  not  to  act  till  qualified. .  1373 
expense  of  administration,  order  of 

payment 1359 

foreign,  satisfaction  of  mortgage 

on  record  by 2939% 

power  to  appoint,  void 13?2 

qualified,  not  to  act  tiU 1373 

wages  of  deceased  seamen 2062 

See  Estates  of  Decedents;  Wills. 
EXECUTORY,   agreement  for   sale 

of  real  proper^ 1731 

agreement  transfers  title,. when.  • .  1141 

consideration 160O 

consideration  need  not  be  stated. .  1610 
consideration  ascertained  how....  1611 
contract  of  marriage  to  be  in  writ- 
ing  1624 
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BXECUTORY  (Continued). 

contract  defined 1661 

contract,  covenants  when  required 

,  ^y 1733 

Instrument,   Implied  warranty  on 
sale 1774 

grant  on  condition  precedent 1110 

EXEMPLARY      DAMAGES.       See 
Damages. 

EXEMPTION,  homestead,  of.  .1240,  1241 

homestead  sale,  of  proceeds  of 1257 

mortgage,  from  operation  of 2965 

mutual   life    insurance   company, 

of 453k 

EXONERATION,  carrier  of,  on  de- 
livery of  bill  of  lading 2131 

finder,  of,  from  liability 1865 

gratuitous  pledge  holder,  of 2906 

guarantors,  of 2819 

innkeeper,  of 1880 

lender,  of,  from  liability 1892 

owner,  of,  from  claim  of  finder. . .  1871 
partner,   of,    on    renunciation   of 

future  profits 2417 

shipmaster,  of,  on  abandonment..  2041 

surety,  of 2840.2845 

See  Siu*etyship. 

EXPECTANCY,   insurable    interest 

in 2547,2549 

EXTENSION    of    time    of    sale   of 

stock 345 

of  existence  of  corporations.  .401,    402 
of   time  of   performance  of  con- 
tract  1698 

FACT,    concealment   makes   condo-' 

nation  void 120 

mistake  defined 1577 

mistake  of  foreign  law,  a  mistake 

of 1579 

actual  fraud,  question  of 1574 

fraudulent  intent,  question  of...  3442 

FACTOR,  actual  authority  of 2368 

barter  by 2368 

consignments.    See  Consignment 

credit  by 2028 

credit,  power  to  sell  on 2.S68 

defined 2026,2367 

del  credere 2T94 

delegation  of  authority  by 2mS 

guaranty 2794 

guaranty  commission,  liability  on  2029 

insurance  by 2368 

liability,   cannot    relieve    himself 

from 2030 

lien  of 3053 

mortgage  by 2368 

obedience  required  from 2027 

ostensible  authority  of 2369 

pledge,  no  power  to. .  ^ 2368 

sale  by,  for  reimbursement 2027 

sale  by,  on  credit 2028 

FAIR,     agricultural     fair     corpora- 
tions..'     620-622 

refusing  admission   to,  is   unlaw- 
ful       53 

FARE.    See  Carrier;  Railroad. 

FATHER.    See  Parent  and  Child. 

FEES,  recorder's 1165 


8m. 

FEE  SIMPLE  defined 762 

words  of  inheritance  unnec?8sary  1072 
title  when  presumed  to  pass 1105 

FEJE  TAIL  abolished 763 

FELONY,  ground  for  divorce 92 

limitation  of  action  of  divorce  for    124 
FEMALE    under    eighteen,    minor      25 

of  fifteen  may  marry 56 

FEME      COVERT.    See      Husband 

and  Wife;  Married  Woman. 
FENCE,  division 801.  841 

easement,  an 801 

railroad's    duty    and    liability   re- 
specting      485 

tenant  for  life  to  repair 84v> 

See  Real  Property. 
B'ERRY  corporations 528-531 

duty  of  wagon  road   corporation 
respecting 514 

FICTITIOUS  name  in    partnership 

2406,  2167 

payee 21i>3 

FILING,    inventory   of   wife's   sep- 
arate property 165,    166 

articles  of  incorporation 296 

articles  prerequisite  to 293,    296 

articles,    duty    of     secretary    of 

state 296 

affidavits    of    sale    of    deliquent 

stock 348 

FINDER,  abandoned  thing 1872 

appraisement  of  property 18€C 

claimant  to  prove  ownership 1866 

y^uty  of 18:5 

^  estray  and  lost  property  book...  1865 

liability  of i87i 

may  put  thing  found  on  storage. .  1868 

reward  of 1866 

sale  of  thing  found 1869,  1870 

surrender  of  thing  found  to 1871 

thing  found  vests  in,  when 1871 

to  notify  owner 1865 

FINE,  cruelty  to  children  and  ani- 
mals, for 607e 

FIRE,  corporations  to  discover  and 

save  from 453a-453c 

corporations,  powers  of 453a,  453c 

corporations,    right   of  way  when 

running  to  fires. ...    453b 

corporations,  support  of 453c 

corporations,  yearly  meetings  of.  45rk» 
damages  for  negligently  setting . 3344*a 
<l<^Poslt ifti5 

FIRE     INSURANCE.    See     Insur- 
ance. 
FISH,  right  to  take 891,    802 

FIXTURES  are  what 6€0 

in  general 1013 

mines,  attached  to 661 

mortgage  a  lien  on 2926 

ownership  of 1013 

tenant  may  remove  what 1019 

FLUME,     water     company's     duty 

respecting 551 

FORCE.    See  Duress. 

FORECLOSURE       of       mortgages 

'-:' 2931,  2967 

of  right  to  redeem  pledge 3011 


Civil  Code— 00 


946 


Index. 


Sec 
POREION     bills.     See    Negotiable 
Instruments, 
building  and  loan  associations...     645 
corporations.    See  Corporations. 

law,  mistake  of 1579 

navigation  defined 962 

ship  defined 963 

FOREIGNER.     See  Allen. 
FORFEITURE,    conditions     Involv- 
ing, how  construed 1442 

contract  for,  of    property   subject 

to  lien 2880 

conveyance  in  excess  of  title  does 

not  work : 1108 

policies  of  life  Insurance 2766 

powers   of   corporation,   for    non- 
user 468 

relief  in  case  of 8275 

servitude,  for  nonuser 811 

wages  of  seamen 2063 

FORM,    certificate    of    acknowledg- 
ment, of 1189 

certificate  of  acknowledgment  by 

attorney  in  fact 1192 

certificate  of  acknowledgment  by 

corporation 1190 

certificate  of  acknowledgment  by 

married  woman 1191 

covenants  in  execution  of  execu- 
tory contract 1734 

grant,  of 1092 

marriage,  of  solemnizing 71 

notice  of  assessment 835 

notice  of  delinquency 337 

notice  of  dishonor 3143 

notice  of  tenant  at  will  to  quit. .     789 

personal  mortgage 2956 

real  mortgage 2948 

warranty  In  policy  of  Insurance. .  3605 

FRANCHISE,  extending 497b 

execution  sale  of,  place 893 

execution  purchaser  of,  duties    of 

389,     390 

forfeiture  of  railroad 438 

horseless    vehicleR.   for    construc- 
tion of  roads  for 324 

proceedings  prior  to  the  grant  or 

sale  of 497a 

property S88 

quo  warranto 4)70 

railway,  power  of  municipalities 

to  grant 430 

redemption '^92 

renewing 497b 

surrendering 497b 

telegraph  or  telephone,  of 510 

See  Corporations. 
FRATERNAL  CORPORATION. 

See    Religious,    Social,  and  Be- 
nevolent Corporations. 

insurance  associations 452a-453 

mutual  life  etc.  Insurance  corpora- 
tions    437-452 

FRATERNAL      SOCIETY,      Insur- 
ance assoclatk  Un 452a-453 

exempt  from  Insurance  laws.  .451,  453p 
FRAUD,  actual,  a  question  of  fact, .  1574 

actual,  defined 1572 

actual  or  constructive 1571 

agent    not    authority    to    defraud 
principal "306 


6e«. 
FRAUD  (Continued), 
apprenticeship,  ground  for  annul- 
ling...     276 

as  affecting  right  to  specific  per- 
formance   3391 

as  ground  for  annulment  of  mar- 
riage       82 

by-bidding 1797 

contract  for  exemption  from  one's 

own  void 1688 

contract  deemed  obtained  through 

'. . .  .1568.  1571,  1572,  1573 

contract    obtained    through,  void- 
able   1567,  1689 

contract  prevented  from  being  put 
in  writing  by,  enforced  when. . .  1623 

constructive,  defined 1573 

constructive  or  actual 1571 

deceit .1709-1711 

desertion  induced  by 98 

disregarding    erroneous    parts    of 

writing 1640 

effect  on  oral  contract  which  is  re- 
quired to  be  written 1623 

enforcing    oral    contract    against 

fraudulent  party 1623 

exemplary  damages  in  case  of 3294 

instrument,  power  to  revoke,  when 

deemed  executed 1229. 1230.  1231 

instrument,  avoided  by  Judgment 

creditor  only 3441 

Instrument,     when     makes     void 

against  purchaser 1227 

instrument,    when    void    against 

creditors 3439 

insurance,  omission    to   communi- 
cate avoids 2562,  2569 

insurance,  return  of  premium  for.  2619 
insurer,     when     liable    for     loss 

through 2629 

intent,  question  of  fact 3442 

interest  as  damages  in  case  of . . . .  3288 
marine  insurance,  in  valuation  un- 
der   ' 2736 

marriage,  contracted  through ....      58 
marriage,   in  contracting,  ground 

for  annulling * 82 

pledge,  misrepresenting  value  of.  2999 

rescission  for 1689 

specific  performance,  as  affecting 

right  to 3391 

trust  arising  from 2224 

trustee  guilty  of,  when 2234 

will  procured  or  revoked  by 1272 

FRAUDULENT  CONVEYANCE,  as- 
signment   for    creditors,    when 

void 3457 

avoidance  of,  by  creditors 3441 

bottomry,  delivery 3440 

chattel  mortgage,  delivery 3440 

chattel  mortgages  as 2957 

consideration,     transfer     without, 

may  be  valid 3442 

creditors  may  avoid,  when 3441 

debtor's  contracts  valid,  when 3431 

delivery  of  personalty  necessary. .  3440 

fraud  a  question  of  fact 3442 

Judicial  proceedings  as 3439 

lien,  delivery 3440 

mutual  fraud 1228 
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FRAITDTTLENT         CONVEYANCE 
(Continued). 

preferences  valid 3432 

presumption  as  to,   in  absence  of 

delivery,  etc 3440 

presumption  that  sale  fraudulent. 

In  absence  of  delivery 3440 

purchaser  with  notice 1227 

question  of  fraud  determined  how  3442 

realty,  of,  what  are 1227-1231 

realty,  of,  what  not 1228 

reservation   of   interest  avoids  as-     . 

signment  f cr  creditors 3457 

reserving  power  of  revocation  1229,  1230 

respondentia,  delivery 3440 

ship  or  cargo  need  not  be  deliv- 
ered   8440 

special  partnership,  by 2406 

void 3439 

voluntary  transfers 3442 

voluntary  transfers  valid,  when. .  3442 
what  transfers  are,  in  general ....  3439 

wines  need  not  be  delivered 3440 

FREEHOLD  defined 765 

FREIGHT     AND     FREIGHTAGE, 

defined   2110 

abandonment  of  ship. .  .2730,  3021,  3038 
bill  of  lading.    See  Bill  of  I^adinGr. 
carrier   exonerated  from   liability 

for 2131 

carrier's  lien  for  freightage 2144 

carrier  must  not  stow  on  deck ....  2117 
consignor  of   valuable,  to  declare 

its  nature 2200 

damages  for  carrier's  refusing  to 

carry 3?15 

damages  'for  carrier's  refusinor  to 

deliver 3i316,  3317 

defined 2110 

delivered,  where  to  be 2118,  2119 

delivery  beyond  usual  route 2201 

freightage,  apportionment  of. 2140-21 42 
freightage,  how  valued  on  general 

average 2153 

freightage,  in    marine    insurance, 

signifies 2661 

freightage,  liable  for  contra ct*<  of 

shipmaster ; 2  TO,  2380 

freightage,  not    chargeable  on  in- 
crease of  freight 2139 

freightage,  payable  by  whom. 2137,  2138 

freightage,  payable  when 2136 

insurable  interest  in  freightage. . .  2662 
insurable  interest,  when  exists...  2663 
liability  of  inland  carriers  for  loss  2194 
liability  of  marine  carriers  for  loss  2197 
master  of  ship  may  hypothecate  2377 
notice  of  arrival,  when  necessary.  2120 

proof  in  case  of  loss 2202 

sale  of  perishable  property  for 2204 

seaman  has  lien  upon  freightage. .  3056 
shipmaster  has  lien  upon  freight- 
age   3055 

ship's  manager  cannot  give  up  lien 

for 2389 

ship's    manager    may    settle    for 

freightage 2388 

stored  by  carrier,  when 2121 

wages  of  seamen 2054,  2058 

^hen  carried  farther  than  agreed.  2143 


Seo. 
FREIGHT     AND      FREIGHTAGE 
(Continued), 
whose  directions  govern  delivery 

of 2115 

Stee  Carrlei* 

FRIENDLY  '  SOCIETY,     Insurance 

associations 452a-453 

limitation  on  amount  of  land  held 

by 596 

See  Religious,  Social,  and  Benevo- 
lent Corporations. 
FURTHER  ASSURANCE,  covenant 

of 1783 

GAME,  right  to  take 801,  802 

GAMING  insurance,  void 2558 

GAS    CORPORATION,    application 

for  gas  to  use. 629 

deposit  as  condition  for  furnishing 

gaa  .^ 630 

Inspection  of  meters,  liability  for 

refusing 681 

inspection  of  meters,  right  to 631 

meters,  agent  of  corporation  may 

inspect g31 

meters  to  be  used 628 

privilege  to  be  obtained  from  city 

or  town  628 

refusal  to  furnish  gas 629.  630 

shutting  ofl:  gas  for  refusal  to  pay    632 

GENDER  of  words  in  code 14 

GENERAL     AVERAGE,     adjusted 

liow 2152 

defined 2148 

goods  stored  on  deck 2154 

in  general 2148-2155 

insurance,  free  from 2711 

marine  Insurer  liable  for 2712,  2744 

shipmaster  may  adjust 2388 

values,  ascertained  how 2153 

GIFT,  ademption  of  legacy 1357 

causa  mortis,  defined 1149 

causa  mortis,  efl'ect  of  will  on 1152 

causa  mortis,  presumed  when 1150 

causa  mortis,  revocation  of 1151 

causa    mortis,   treated    as   legacy, 
when 1153 

community  property,  of 172 

defined 1x4^ 

delivery  necessary , 1147 

made  how * 1147 

revocable,  not !'..!!.  11 48 

revocation  of,  bona  fide  purchaser  1151 
revocation  of  gift  causa  mortis. . .  1151 

subscribing  witness,  to 1282,  1283 

GOOD    FAITH,    airent    Indemnified 

for  advance  made  in 2344 

agent,  whether  bound  by  act  in. . .  2343 
.  encumbrance,   presumed   acquired 

1" 2944 

offer  of  performance,  to  be  in 1493 

partner,  bound  to  highest 2411 

partner,  when  not   bound   by  act 

"ot  in 2431 

principal  bound  to  persons  acting 

In 2334 

trustee,  bound  ta  highest 2228 

GOODWILL  of  business 992,  993 

ownership,  subject  of '  ao5 

partner  may  not  dispose  of 2430 
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Sec 
GOODWILIi  (Continued). 

property,  is 655 

Bale  of,  reatralnt  of  trade. '. .  .1674,  1675 

subject  of  ownership 655 

warranty  on  sale  of 1776 

GRACB,  days  of.  not  allowed 31  «1 

GRANT  .  defined 1053 

See  Conveyance. 

GREATER  contains  less 3536 

GROWING  CROP.    See  Crops. 
GUARANTY.    See  Indemnity;  Sure- 
tyship. 

acceptance 2795 

collectibility,  of 2800 

collectibility,  of,  liability  and  re- 
covery on 2801,  2802 

condlUonal,  liability  on 2806 

consideration  for 2702 

construed  how 2S06 

contlnulni?,  defined 2814 

continuing*  revocation  of 2816 

defined 2787 

disability  of  principal,  effect  of. .  2^10 

enumeration  of  original 2794 

factor  del  credere 2794 

guarantor's  liability  cannot  exceed 

principal's 2809 

Illegal  contract,  guarantor  not  lia- 
ble on  2810 

incomplete  contract,  of 2799 

Indemnified  guarantor 2424 

indorser  has  rights  of  guarantor. .  3121 
knowledge  of  principal  not  neces- 
sary   2788 

letter  of  credit 2868-2866 

letter  of  credit  may  b?  continuing.  2864 

liability  on,  accrues  when. 2807 

original,  enumeration  of 2794 

original,  when  deemed 2794 

part  performance  as  affecting  obli- 
gation   *. .  2S22 

prineipars  contract  void 2810 

principal's  disability  does  not  af- 
fect   2810 

reduced  by  partial  performance. . .  2822 

release  of 1543 

release  by   altering  obligation  of 

principal 2819 

release    by     Impairing     remedies 

against  principal 2819 

release,  delay  of  creditor  does  not 

work  a 2823 

release,  discharge  of   principal  by 

net  of  law  does  not  work  a 2825 

release,    effect   of    part    perform- 
ance as  a 2822 

release,  void  promises  do  not  work 

a 2820 

revocation  of  continuing 2^15 

surety  has  rights  of  guarantor 2S-14 

time  when  liability  on,  accrues.. .  2807 
unconditional,  so  deemed,  unless. .  2806 

written,  must  be ; 2793 

written,  need  not  be.  when 2794 

See  Indemnity:  Suretyship. 
GUARDIAN  AND  WARD,  ad  litem 

guardian 42 

apprenticing  ward 265 

custody  of  minora,  rules  for  award- 
ing       246 


Sec 
GUARDIAN     AND    WARD    (Con- 
tinued). 

damages  for  holding  over 3335 

death  of  Joint  guardian 252 

discharge  of  guardian  after  ward's 

majority 257 

guardian  ad  litem 42 

guardian  appointed  by  parent,  su- 
perseded how 254 

guardian  appointed  by  will  or  deed  2-il 

guardians  are  special  and  general.  23S 

guardian  defined 236 

guardian,     discharge,    when    en- 

titied  to 257 

guardian,  general,  defined 239 

guardian,  general,    rules  for    ap- 
pointing   246 

guardian.  Joint,  death  of 252 

guardian,  removal  of,  grounds  for  253 

guardianship  dissolved  by  what. .  254 

guardian,  special,  defined 240 

guardian  under  direction  of  court  251 

Joint  guardian 252 

Joint  guardian,  death  of 232 

parental  authority  ceases  on  ap- 

ix>intment  of 204 

relation  confidential 250 

release  by  ward  to  guardian 256 

removal  of  guardian,  grounds  for  253 

stockholder,  guardian  as 322 

superseded,  guardian  Is,  how....  254 

testamentary  guardian 241 

ward  defined 237 

ward    may  own    stock  in    home- 
stead   661 

ward,  release  by 256 

waste  by  guardian 1715 

GUEST.    See  Innkeepers. 

HABITUAL  INTEMPERANCE,  di- 
vorce for 92,  107 

HALF  BLOOD,  lnha>itance  by  khi- 

dred  of isn4 

HANDWRITING,  proof  of 1198,  1199 

HEAD  OF  FAMILY,  husband  as..    156 
See  Homestead. 

HEIR,  interpretation  of 1071,  1329 

legitimacy,   may  dispute 195 

minor's,  disaflirmance  of  contract     35 
of  tenant  for  life,  taking  as  pur- 
chaser     779 

See  Succession. 
HIGHWAY,    conveyance    of    land 

bounded  by  passes  what 1112 

owner  presumed  to  own  to  center   831 
railroad  crossing,  how  to  acquire 

other  land 472 

trees,  etc.,  in,  cutting  and  injtu'ing 

1716,  1717 

water  company  must  not  obstruct  551 
See  Wagon  Road  Corporation. 
HIRING,  apportionment  of  hire....  1935 

care  required  of  hirer 1^ 

charter-party  defined 1^ 

charter-party,   master   may   enter 

Into 2376 

defined..; 1^ 

expenses,  extraordinary 1^' 

expenses,  ordinary 1^ 
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Sec. 
HIRING  (Continued).    . 
expenses,  who  must  bear. ..  .1956,  1957 

injuries,  hirer  to  repair 1929 

letter's  obligations 1955 

letter  to  put  thing  in  fit  condition  1955 

lodgings  for  indefinite  time 1944 

particular  use  for 1930 

products  of  thing  belong  to  hirer.  1926 

quiet  enjoyment 1955 

quiet  possession 1927 

real   property,   of.    See   Landlord 

and  Tenant, 
repairs,  letter's  obligation  as  to. .  1955 

return  of  thing 1958 

return  of  thing,,  place  of 1958 

ships,  of 1959 

terminated  by  death  or  incapacity, 

when 1934 

terminated  by  destruction 1933 

terminates,  when 1933 

terminate,  when  letter  may 1931 

See  Landlord  and  Tenant;  Loan. 
HOLIDAY,  acts  not  to  be  done  on.      11 

enumeration  of 7 

falling  on  Sunday 7 

performance  on  following  day...      11 
HOMESTEAD.        See     Homestead 
Corporation. 

abandonment  how 1243 

abandonment,  declaration  of 1243 

acknowledging  conveyance  or  en- 
cumbrance  1242 

acknowledging  selection 1262,  1266 

appraisement   of,    application   for 

made  how 1246 

appraisement  of,  division 1253 

appraisement    of,    filing    petition 

for 1247 

appraisement   of,   hearing,    fixing 

time  and  place y 1247 

appraisement    of,  service  of  peti- 
tion and  order  to  show  cause. .  1248 
appraisement   of,    when    may    be 

had 1245 

appraisers,  appointment  of 1249 

appraisers,  compensation  of 1258 

appraisers,  duties  of 1251 

appraisers,  oath  of 1250 

appraisers,  report  of 1252 

appraisers,  report  of,  proceedings 

on 1253-1259 

appraisers,  setting  off  homestead.  1253 

bankrupt 1237 

community,  selecting  from 1238 

complete  when 1265 

consists  of  what 1237 

conveyance  of 1242 

corporation.    See  Homestead  Cor- 
poration, 
costs  of  proceedings  to  subject  to 

creditor's  demand * . . . .  1259 

debts,  for  what  liable 1241 

debts,  liability  for 1265 

declaration  must  contain  what...  1263 
declaration  of  abandonment,  1243,  1244 

declaration  of,  recording 1268 

declaration  to  be  recorded 1264 

divorce,  how  disposed  of,  on 146 

execution,  when  not  subject  to. .  1240 


Gteo. 
HOMESTEAD  (Continued). 

execution,  when  subject  to 1241 

exemption : 1240,  1241 

exemption  of  proceeds  of  sale 1257 

head  of  family,  who  is 1261 

liability  of,  in  general 1265 

Hens,  for  what  liable 1241 

lunatic's,    proceedings   for   selling 

or  encumbering 1267-1269 

mortgages,  for  what  liable 1241 

mortgage  of 1242 

other    persons,    of,    selection    of 

1266-1269 

partition  of ! . !  i237a,  1237b 

probate 1237 

recording,  declaration 1264 

recording  declaration 1268,  1269 

recording  selection 1262 

sale   of,  bids   which   may  be   re- 
ceived  1255 

sale  of,  disposition  of  proceeds. ..  1256 
sale  of,  exemption  of  proceeds...  1257 
sale  of,  when  may  be  directed...  1254 

selected  from  what  property 1238 

selection,  acknowledgment  of 1266 

selection    by   persons   other    than 

head  of  family 1266-1269 

selection    from     wife's    property, 

consent 1239 

selection,  mode  of 1202 

selection    of    homestead  of   other 

persons 1266-1260 

separate  property  of  spouse. .....  12^8 

tenure  by  which  held 1205 

title  perfected  when 12(!5 

value,  limitation  of 12(>0 

what  consists  in 1237 

what  may  be  selected  from 1238 

what  may  not  be  selected  from. .  1239 
when  complete 1265 

HOMESTEAD  CORPORATION,  an- 
nual  report  and  its   publication 

565,  566 

articles,  copy   of  to  be   furnished 

stockholder 558 

borrowing  and  loaning  money 560 

by-laws,  copy  of  to  be  furnished 

stockholder 553 

by-laws  to  specify  what 558 

delinquent    shares^   advertisement 

and  sale  of 559 

forfeited     shares,     advertisement 

and  sale  of 559 

infants  may  own  stock 561 

installments,    by-laws    to    specify 

what,  respecting 553 

interest,     rate    of    on    borrowed 

money 5^0 

loaning  and  borrowing  money. . . .  560 
married  women  may  own  stock  In    561 

premiums,  payment  of 564 

publication  of  annual  report.  .565,  566 
sale  of    delinquent  and    forfeited 

shares 559 

terminated  when  and  how 563 

time  of  corporate  existence 557 

warda  may  own  stock 561 

See  Homestead. 
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Sec. 
HORSELESS  VEHICLE,  franchises 

for  constructing  roads  for 524 

HOTEL-KEEPER.       See    Innkeep- 
ers. 
HUSBAND  AND  WIFE,  abduction 

of  spouse...' 49 

children.    See  Parent  and  Child, 
community    property,    consent    of 

wife  to  convey  or  pive 172 

community,  gift  by  husband 172 

community,  includes  what 1G4 

community,     power    of     husband 

over 172 

community,    when    not   liable  for 

wife's  contracts 167 

community,   testiimentary  disposi- 
tion of 172 

contracts      between      and      with 

others,  capacity  to  make 158 

contract    between,  not  to    impair 

their  lejral  relations 159 

contract  for  separation 159.  100 

curtesy  not  allowed 173 

custody    of    children,    when    wife 

may  obtain 214 

custody  of  children.     See  Custody, 
dividends    on    stock    payable    to 

married   woman 325 

domicile,  husband  may  fix 103 

domicile,  selecting  unfit,  amounts 

to  desertion 104 

dower  not  allowed 173 

dwelling,  neither  can  be  excluded 

from  otlier's 157 

entireties,  tenants  by 682,  686 

head  of  family,  husband  as 156 

bomestead,  wife  may  own  stock  in    561 
husband's  property  not  liable  for  • 

wife's  debts 170 

husband's     separate    property     in- 
cludes what 163 

husband's    rights    and    liabilities 

respecting  stepchildren 209 

husband,    rights    of    as    head    of 

family 156 

Inheritance  by.    See  Succession, 
interests  in  property  separate....     157 
Inventory  of  wife's  estate,  filing  is 

notice 166 

inventory    of  wife's  separate   es- 
tate      165 

Joint  tenancy  between 161 

legitimacy    of    issue.      See    Bas- 
tards; Legitimacy, 
marriage  settlement  by  minor. . . .     181 
marriage  settlement,  effect  of  re- 
cording      180 

marriage    settlements,    how    exe- 
cuted      178 

marriage     settlement    to    be    ac- 
knowledged and  recorded ISO 

married    woman.      See      Married 
Woman. 

mutual  obligations  of 155 

obligations,  mutual 155 

savings    and   loan   stock  may    be 

owned  by  wife ^1^ 

property  interests,  separate 157 


HUSBAND      AND     WIPE     (Con- 
tinued). 

property  of,  modes  by  which  may 
be  held 161 

property  rights  of,  in  general 177 

separation,  contract  for. 159,  160 

separation,  consideration   of  con- 
tract for 1^ 

settlement,    marriage,     by    minor   181 

settlements,    marriage,    effect    of 
recording 1'^ 

settlements,    marriage,    how    exe- 
cuted     1"^ 

settlements,    marriage,    to    be  ac- 
knowledged and  recorded ITD 

stepchildren,      husband's      duties 
and  liabilities  as  to 209 

stock,     transfer    of    by    man-led 
women 325 

support    of    husband,    when    wife 
liable  for 1'^ 

support   of  wife,    husband    liable 
for 1"* 

support  of  wife,  husband  not  liable 
for,  when 1^5 

tenants  by  entireties l^;i 

•    tenants  in  common ICl 

wife's  earnings  not  liable  for  hus- 
band's debts 1C8 

wife's  earnings  separate  property, 
when  living  apart 1C9 

wife's  estate,  inventory  of 1(»5,  1G6 

wife's     property    liable    for    her 
debts 1"! 

wife's  property  not  liable  for  hus- 
band's debts 1"! 

wife's  separate  property  includes 
what 1<^ 

wife.    See  Married  W^oman. 
HYDRAULIC  MIXING 1424,  1425 

IDENTIFICATION    of    contracting 
parties 1^58 

IDIOT.    See  Insane  Persons. 

IDLE  ACT,  law  does  not  require. .  3532 

ILLEGITIMATE.       See     Bastards; 
Legitimacy. 

IMPOSSIBILITY,     condition     void 

because  of ^^\ 

ascertaining  object  of  contract,  of  150(5 

defined ^'*^' 

ascertaining       consideration,     of 

1012,  ri3 

law  does  not  require 3531 

performance,  of,  when  avoids  con- 
tract  1^ 

IMPOTENCY  as  ground  for  annul- 

ment  of  marriage ^2 

IMPROBABILITY    of   contingency, 

future  interest ^' 

INCAPACITY    to  contract 39,  40 

to    consent   ground   for  nullity  of 

marriage ^2 

physical,  ground  for  annulling  mar- 
riage      ® 

terminates  hiring 1^ 

terminates  agency 2355 

See  Insane  Persons. 
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INCEST,  judicial  declaration  of  In- 
cestuous marriage 80 

what  marriages  are  incestuous ...      59 

INCOME,  accumulations  of 722-733 

allowance  out  of :    72G 

bequest  of 1366 

defined 748 

disposition  of,  governed  how 722 

personalty,  of  trusts  to  receive. . .  2245 
undisposed  of,  who  entitled  to. . . .     733 
INCREASE.    See  Accession, 
freightage    not    charged    for    na- 
tural, of  freight 2139 

pledged,  of  property 2989  * 

property  of  belongs  to  owner 732 

property  of  hired  belongs  to  hirer  1926 
property  of,  lent  belongs  to  lender  1883 
INCUMBRANCE.        See       Encum- 
brance. 
INDEMNITY.         See        Guaranty; 
Suretyship. 

actions  to  recover 2777 

agents,  acts  of 2775 

defenses    to  actions  for    recovery 

of 2778 

defined 2772 

employee,  against  acts  of 2775 

includes  costs  of  defense 2778 

Interpretation  of,  rules  for 2778 

Judgment  for,  conclusiveness  of. .  2777 

several,  to 2776 

surety,  when  person  indemnifying 

is 2779 

unlawful  act,  against 2773,  2774 

wrongful  act,  against 2773,  2774 

See  Guaranty;  Suretyship. 
INDENTURE.    See  Apprenticeship. 
INDICTMENT,  nuisance,  for.  .3491,  3492 
INDORSEMENT.       See    Negotiable 
Instruments, 
apprenticeship,  indentures  of.  .266,  375 

bill  of  lading,  of 2127 

marriage  certificate 73 

non-negotiable  instrument,  of 1449 

stock,  necessary  to  transfer 324 

surveyor  genepal's,  on  plat  of  right 

of  way 478 

INFANT,  abduction 49 

accumulations 722-733 

action  by,  guardian  must  conduct      42 

agency 33 

apprenticing.    See  Apprenticeship, 
building  and  loan  shares  may  be 

owned  by 643 

children  who  may  be  arrested  and 

committed  to  asylums,  etc 607g 

contract,  competency  to 1557 

contract  rights  of 34 

contracts  of.  validity 33,  34 

delegation  of  power  by 33 

disabilities  of 33 

disaffirmance  of  contracts 35 

disaffirmance  of  contract  for  nec- 
essaries       36 

disaffirmance  of  contracts,  limita- 
tion on 37 

disaffirmance    of  contracts    of,  by 
personal  representative 35 


•  Sea 

INFANT  (Continued), 
disaffirmance  of    contracts,  return 

of  consideration 35 

en  ventre 29 

exemplary  damages  against 41 

guardian  must  conduct  action  by.      42 

head  of  family,  as 1261 

homestead    stocls  may  be    owned 

by 561 

land  and  building  shares  may  be 

owned  by 643 

marriage,  conditions  restraining. .     710 

marriage  of 56 

marriage  of,  annulment  of 82 

marriage    settlement  by,    may  be 

made 181 

necessaries,  contract  for  not  to  be 

disaffirmed , 36 

period  of  minority  computed  how      26 
personalty  not  in  possession,  con- 
tracts respecting 33 

posthumous      children,      property 

rights  of 698 

real   property,    contracts   respect- 
ing       33 

savings    and  loan  stock    may  be 

owned  by 575 

stock  of,  how  represented  at  cor- 
porate election 313 

support  of,  out  of  accumulation. .     726 

torts  of,  liability 41 

unborn  child 29 

who  are 25 

INFORMATION,        nuisance,       for 

3491,  3492 

INHERITANCE,  words  of  not  nec- 
essary to  pass  fee 1072 

See  Succession. 

INJUNCTION 3368 

allowed  in  what  cases 3422 

allowed,  not,  in  what  cases 3423 

court  of  another  state,  proceedings 

in  not  stayed 3423 

federal  courts,  proceedings  in  not 

restrained 3423 

forfeiture 3369 

grounds  for  granting 3423 

is  provisional  or  final 3420 

legislative   act  of    municipal  cor- 
poration not  restrained 3423 

multiplicity  of  suits,  to  prevent. .  3422 
office,  when  not  granted  in  cases 

respecting 3423 

penal  law 3369 

penalty 3369 

provisional   regulated  by   Code  of 

Civil  Procedure 3421 

statute,    enforcement    of    not    re- 
strained  3423 

trust,  in  case  respecting 3422 

INJURY,    contract    for    exemption 

from 1668 

obligation  to  abstain  from 1708 

right  of  protection  from 43 

right  to  defend  from 50 

threat  renders    contract   voidable 

1569,1570 

See  Damages. 
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Sec. 
INNKEBPER,  accommodation  must 

be  given  to  all 51,  52 

liability  of 1859 

liability  of,  how  exempted  from.  1860 

lien  of 1861 

posting  statement  of  charges,  etc.  1863 
sale  of    unclaimed    baggage    for 

storage,  etc 1862 

INSANE    PERSON,    agency  termi- 
nated by  incapacity  of    parties 

-     2355,  2356 

contract,  competency  to 1557 

employment     terminated    by    in- 
capacity of  parties 1996,  1997 

homesteads    of,  alienation    or  en- 
cumbrance of 1267-1269 

Insanity  revokes  proposal  to  con- 
tract  1587 

marriage  of,  annulment  of 82 

necessaries,   liability  for 38 

powers    of,    after    incapacity    ad- 
Judged 40 

rescission  of  contracts  of 39 

restoration,  certificate  of,  evidence 

of  legal  capacity 40 

stock  of,  how  represented  at  cor- 
porate election 313 

torts  of,  liability 41 

trustee 2282 

INSOLVENCY  defined 345' 

See     Assignment     for     Creditors; 
Fraudulent    Conveyance;    Stop- 
page in  Transit. 
INSTRUMENT,  cancellation    of,  in 

general 3412-3414 

Judgment  proving '. 1203 

proof  of,  action  for,  and  effect  of 

the  Judgment 1203,  1204 

proof  of  execution  of,  when  not  ac- 
knowledged  1195 

INSULT,  right  of  protection  from. .       43 
INSURANCE.      See  Insurance  Cor- 
poration, 
accident     companies.    See    Insur- 
ance Corporation. 

agent,  by,  form  of  policy 2588 

agents,  abandonment  as  affecting 

acts  of 2726 

assignment      of  .   life      insurance 

policy 2764 

carrier  has  insurable  interest....  2548 
certificate  of    loss  dispensed   with, 

when 2637 

change  of  interest  In  one  of  sev- 
eral things 2555 

change  of  interest  after  loss 2554 

change  of  interest  between,  part- 
ners, Joint  owners,  etc 2557 

change  of  Interest  by  death  of  in- 
sured  2556 

change    of    interest    in    thing  in- 
sured, effect  of 2553-2557 

commissioner 447,  4531,  453o 

companies.    See     Insurance    Cor- 
poration. 

concealment  defined 2561 

concealment,  effect  of 2562 

contribution  in  case  of  double  in- 
surance  2642 
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contribution  In  case  of  overinsnr^ 

ance 2621.2^22 

defined 2527 

depositary  has  insurable  interest.  2548 

disclosed,  facts  that  must  be 2563 

disclosed,  facts  that  need  not  be 

without  inquiry 2564 

double,  contribution 2(M2 

double,  defined 2641 

events      that     may    be      insured 

against 2531 

exoneration  of  insurer 2629 

expectancy.  Insurable    Interest  in 

2547,  2549 

factor  may  insure 2368 

fire,  corporations  to  discover  and 

save  from 453b,  453c 

fire  and  marine,  reinsurance.  .426,  428 
fire,    companies.      See    Insurance 

Corporation, 
fire,    double    insurance,    contribu- 
tion  2612 

fire,   examination  of  premises  by 

Insured,  and  value  fixed 2757 

fire,  increase  of  risk 2753-2755 

fire,  measure  of  indemnity 2756 

fire,  partial  loss 2757 

fire,  property   which    may  be   in- 
sured      426 

fire,  valued  policy 2737 

fraternal    societies  exempt    from 

insurance  laws 451,  453p 

fraudulent  omission  to  communi- 
cate facts 2569 

fraudulent  warranty 2569 

gaming  policy,  void 2558 

guaranty  insurance 2772-2777 

increase  of  risk,  acts  affecting  an, 

but  not  violating  the  policy...    2755 
increase  of   risk,  alterations   that 

effect  an 2753 

increase  of  risk,  alterations    that 

do  not  effect  an 2754 

indemnity  insurance 2772-2777 

indemnity,  measure  of,  life  insur- 
ance  2766 

insurable  Interest  defined 2546 

insurable   interest   in   exi>ectancy 

2547,  2549 

insurable  interest  in  life 2763 

insurable  interest  in  life,  assign- 
ment to  one  without 2764 

insurable  interest,  insurance  with- 
out, void 2551 

insurable  interest  may  consist  in 

what 2547 

insurable  interest,  measure  of....  2550 
insurable  interest  of  carrier  or  de- 
positary  254S 

insurable     interest,     when    'must 

exist 2552 

insured,  w*ho  is 2538 

insured,  who  may  be 2540 

insurer,  exoneration  of . .  2629 

insurer,  who  is 2538 

insurer,  who  may  be 2539 

interest  covered  by  policy 258S 
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Interest    of  insured,  necessity    of 

communicating 2568 

joint    owners,    transfer      between 

does  not  avoid 2557 

kinds  of 2533* 

lapsing  policies,  when  prohibited.  453m 

lottery  not  Insurable 2532 

life.    See  Insurance  Corporation. 

life,  assignment  of  policy 2764,  2765 

life,  insurable  interest 2763 

life,    lapsing    policies    prohibited 

when 45.3m 

life,  measure  of  Indemnity 2766 

life,  nonforfeiture  clause 450 

life,  right  to  paid-up  policy 450 

life,  when  payable 2762 

loss,     certificate     of,     when     dis- 
pensed with 2637 

loss,  excepted  perils 2628 

loss  Incurred  in  rescue  from  peril  2627 

loss,  notice  of 2633-2637 

loss,  partial 2757 

loss,  partial,  under  valued  policy.  2757 

loss,   preliminary  proofs, 2634-2636 

loss,  remote  and  proximate  cause  2626 
marine.    See   Insurance    Corpora- 
tion, 
marine,  abandonment,  acceptance 

'    of  conclusive 2728 

marine,  abandonment,  acceptance 

of  irrevocable 2729 

marine,      abtindonment,      accept- 
ance of  not  necessary 2727 

marine,  abandonment  as  affecting 

agent's  acts 2726 

marine,  abandonment  defined....  2716 
marine,  abandonment,  effect  of. .  2724 
marine,  abandonment  made  how.  2721 
marine,  abandonment  may  be  de- 
feated  2720 

marine,  abandonment  must  be  ab- 
solute  2718 

marine,       abandonment,       notice 

must  specify  all  causes  of 2723 

marine,  abandonment  of,  freight- 
age  2717 

marine,  abandonment  of  ship  as 

affecting  freightage 2730 

marine,  abandonment,  omission  to 

make 2732 

marine,  abandonment,   refusal   to 

accept 2731 

marine,    abandonment,    requisites 

of  notice  of 2722,  2723 

marine,  abandonment,  time  with- 
in which  may  be  made 2719 

marine,   abandonment,  waiver   of 

former 2725 

marine,       abandonment,        when 

proper 2717 

marine,  against  actual  total  loss 

covers  what 2712 

marine,  average  loss 2711 

marine    companies.      See    Insur- 
ance Corporation, 
marine,  concealment,  effect  of...  2672 
marine,   contribution,   subrogation 
of  insurer 2745 
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INSURANCE  (Continued), 
marine,    course   of   sailing   deter- 
mined how 2693 

marine,  defined 2655 

marine,  deviation  defined 2694 

marine,   deviation   exonerates   in- 
surer  2697 

marine,  deviation  improper  when  2696 
marine,  deviation    proper  when . .  2695 

marine,  double 2641,  2642 

marine,  double  Insurance,  contri- 
bution  2642 

marine,    expenses  and    labor,  lia- 
bility of  insurer  for 2743 

marine,  freightage  signifies  what.  2661 

marine,  general  average 2744 

marine,  information  must  be  com- 
municated  2669 

marine,  insurable    interest    in  ex- 
pected freightage 2662 

marine,      insurable      interest     In 

profits 2664 

marine,  insurable  interest  in  ship  2659 
marine.  Insurable  interest  of  char- 
terer  2665 

marine,  insurable  interest  reduced 

by  bottomry 2660 

marine,  labor  and    expenses,   lia- 
bility of  insurer  for 2743 

marine,  loss,  average 2711 

marine,  loss,  constructive  total . .  2705 
marine,  loss,  presumed  actual. . . .  2706 
marine,     loss,     estimating    under 

open  policy 2741 

marine,  loss  is  total  or  partial...  2701 

marine,  loss,  partial 2702 

marine,    loss,  total,    is  actual    or 

constructive 2703 

marine,  loss,  what  amounts  to  ac- 
tual  2704 

marine,  material  information. .  . .  2670 
marine,  measure  of  indemnity  in 

general 2736-2746 

marine,  neutral  papers 2688 

marine,    on   cargo    when    voyage 

broken  up 2707 

marine,  one-third  new  for  old,  ex- 
ceptions to 2746 

marine,    open    policy,    estimating 

loss  under 2741 

marine,  partial  loss,  liability  on  .  .2737 
marine,    partial  loss    measure  of 

indemnity 2742 

marine,  partial  loss,  one-third  new 

for  old 2746 

marine,  prior  loss,  knowledge  of. .  2671 
marine,  profits,  measure  of  recov- 
ery for 2738 

marine,  profits,  valuation  in  policy 

applied  to 2740 

marine,  property    which    may  be 

insured 426 

marine, valuation  applied  to  profits  2740  ' 
marine,    representation,    effect   of 

false 2676 

marine,  representation   eventually 

false 2677 

marine,  representation  of  expecta- 
tion  2677 
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marine,  resbipment  when  yoya^e 

broken  up 2707,  2708 

marine,  seaworthiness  as  to  cargo  2687 
marine,    seaworthiness,    at    what 

time  must  exist 2683 

marine,  seaworthiness,  degrees  of 

at  different  stages  of  voyage. .  2685 
marine,  seaworthiness,  what  con- 
stitutes  2684 

marine,     unseaworthiness     occur- 
ring in  voyage 2686 

marine,  valuation  in  policy,  appor- 
tioned  2739 

marine,   valuation   in    policy,  con- 
clusiveness of 2736 

marine,  voyage  insured  is  what. .  2692 
marine,  warranty  of  neutrality. .  2688 
marine,    warranty   of    seaworthi- 
ness  2681 

marine,  when  insured   entitled  to 

payment 2709 

materiality,  test  of 2565 

matters  each  party  bound  to  know  2560 
matters  that  must  be  disclosed. .  2563 
matters  that  need  not  be  com- 
municated without  inquiry..  ..  2564 
mortgagee  and  mortgagor. .  .2541,  2542 
mortgagee,  assignment  to  of  in- 
sured thing 2541 

mutual  benefit  associations. .   .452a-453 
mutual  companies.    See  Insurance 

Corporation, 
negligence  does  not  exonerate  in- 
surer  2629 

notice  of  loss,  effect  of  failure  to 

give 2633 

notice  of  loss,  waiving  defects  in  2635 
notice  of  loss,  waiving  delay  in..  2636 
omission  to  communicate  facts,  in- 
tentional or  fraudulent 2569 

open  policy  defined 2595 

open    policy,    marine,    estimating 

loss  under 2741 

overinsurance,  contribution  to  pre- 
mium  2621,2622 

overinsurance,     return     of     pre- 
mium  2620 

parties  are  insured  and  Insurer. . .  2538 

partner,  by,  form  of  policy 2590 

partners,    transfer    between    does 

not  avoid 2557 

part  owner,  by,  form  of  policy. .  2590 

perils,  excepted 2628 

perils,  loss  in  rescuing  from 2627 

perils,  remote  and  proximate 2<)26 

policy,  how  issued 416 

policy  defined 2586 

policy  In  general  terms 2.i5)l 

policy  is  open  or  valued 2r)04 

policy,  material  violation  avoids.  2610 
policy  may  provide  for  avoidance  2611 
policy  not  transferred  by  transfer 

of  thing  insured 2593 

policy,  open,  defined 2595 

policy,  running,  defined 2597 

policy,  valued,  defined 2.">96 

policy,  what  must  be  stated  in...  2587 
policy,  whose  Interest  covered  by  2r)^S 
preliminary  proof  of  loss 2G34-2(k)J 


INSURANCE  (Continued), 
premium,   contribution  in   case  of 

overinsurance 2621,  2622 

premium  earned  when 2616 

premium,    effect    of    acknowledg- 
ing receipt  of.  In  policy 2598 

premiums,  how  payable  to  mutual 

life  etc.  company 446 

premium,  return  of,  for  fraud. . . .  2619 
premium,  return  of,  when  allowed  2617 
premium,  return  of,  when  not  al- 
lowed  2618 

premium,  return    of,  when   over- 
Insurance  by  several 2620 

proof  of  loss 2634-2636 

public  enemy  not  insurable 2540 

receipt  of  premium,  effect  of   ac- 
knowledging In  policy 2598 

reinsurance 426,428 

reinsurance  defined 2646 

reinsurance,  disclosures  required.  2647 
reihsurance,  original    insured    no 

interest  In 2649 

reinsurance      presumed      to      be 

against  liability 2648 

representation  as  to  future 2574 

representation,  effect  of  falsity...  2580 

representation  false  when 2579 

representation  interpreted  how...  2573 
representation,  materiality  of....  2581 
representation  may  be  made  when  2572 
representation  may  be  withdrawn 

when 2576 

representation    may  qualify    war- 
ranty  2575 

representation    may    not    qualify 

policy 2575 

representation  oral  or  written 2571 

representation  refers  to  what  time  2577 

representing  Information 2578 

rescind,  time  for  exercising  right 

to 2583 

running  policy  defined 2597 

ship's    manager   may*  not   Insure 

when 238J> 

subrogation  of  marine  insurer 2745 

successive   owners,    policy    inures 

to,  when 2592 

title    insurance    companies.      See 

Insurance  Corporation, 
title,  surplus  fund  of  company. ...    422 
transfer  of  claim  for,  contract  not 

to.  Is  void 2599 

transfer    of     insured    thing     not 

transfer  policy 2593 

transfer  of  thing  insured,  effect  of 

2553-2557 

trustee,  by,  form  of  policy 2589 

valued  policy 2757 

valued  policy  defined 2596 

void,  if  without  insurable  interest  2551 

void,  when. . .   2558 

wagering  policy  void 2258 

waiver  of  communication  of  facts  2567 

warranty  as  to  future 2608 

warranty  as  to  past  or  present. ..  2607 
warranty,  breach  without  fraud. .  2612 

warranty,  form  of 2t)04 

warranty,  fraudulent 2569 
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warranty  is  express  or  implied. ..  2003 

warranty  must  be  in  policy 2t>05 

warranty,  performance  of  excus- 
ed, when 2609 

warranty,  past,  present,  or  future  2G06 

warranty,  violation  of 2611 

wan*anty,  violation  of,  avoids 
policy 2610 

what  events  may  be  insured 
against 2531 

who  may  insure 2539 

willful  act  of  insured  exonerates 
insurrr 2629 

See  Insurance  Corporation. 
INSURANCE  COMMISSIONER 

; 447,  453o,  4531 

INSURANCE  CORPORATION. 

See  Insurance. 

accumulations,  investment  of 421 

accumulations,  in  what  securities 
may  be  Invested 421 

assessments  on  stock,  limitation  of    322 

capital/  Investment  of 421 

capital,  in  what  securities  may  be 
Invested 421 

capital  stock  may  be  one  hundred 
thousand,  when 420 

capital  stock  must  be  at  least  two 
hundred  thousand,  when 419 

directors  liable  for  loss  on  insur- 
ance, when 418 

directors  liable  on  what  policies.    418 

dividends,  of  what  and  when  de- 
clared     417 

dividends,  of  what  declared,  title 
Insurance 422 

dividends,  of  what  not  to  be  de- 
clared     417 

fire,  corporations  to  discover  and 
save  from .453b,  453c 

fire  and  marine,  capital  to  be  paid 
in  twelve  months 424 

fire  and  marine,  certificate  of  capi- 
tal stock  to  be  filed,  and  when.     425 

fire  and  marine,  dividends, 
amounts  to  be  reserved  before 
making 429,  430 

fire  and  marine,  payment  of  sub- 
scriptions     424 

fire  and  marine,  rate  of  risk 428 

fire  and  marine,  reservations  by 
companies  with  less  than  two 
hundred  thousand 430 

fire  and  marine,  risk,  limitation 
on 428 

fire  and  marine,  twenty-five  per 
cent  of  capital  to  be  paid  up. . .    424 

foreign,  capital  stock  may  be  one 
hundred  thousand,  when 420 

foreign,  must  have  capital  stock 
of  two  hundred  thousand,  when    419 

foreign,  retaliatory  provisions....     449 

fraternal  societies  exempt  from  in- 
surance laws 451,  453p 

Investments  by  title  insurance 
companies 422 

investment  of  capital  and  accumu- 
lations  421 
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insurance,  law  of,  in  general.  See 
Insurance. 

life,  dividends  may  be  declared 
from  what 452 

life,  right  to  paid-up  policy 450 

life,  nonforfeiture  clause 450 

life,  health,  and  annuity  or  en- 
dowment, on  the  assessment 
plan 453d-453p 

life,  etc.,  assessment  plan,  com- 
missioner's expenses  and  bills..  453o 

life,  etc.,  assessment  plan,  con- 
tracts of,  defined 453d 

life,  etc.,  assessment  plan,  con- 
tracts of,  their  contents  and  ef- 
fect  543g 

life,  etc.,  assessment  plan,  exemp- 
tions from  levy 458k 

life,  etc.,  assessment  plan,  fees  and 
penalties 453n 

life,  etc.,  assessment  plan,  foreign 
conditions    precedent    to    doing 

'  business  in  state 4531 

life,  etc.,  assessment  plan,  forma- 
tion of  company 453e 

life,  etc.,  assessment  plan,  invest- 
ments   453e 

life,  etc.,  assessment  plan,  issuing 
of  contracts 453e 

life,  etc.,  assessment  plan,  lapsing 
policies  prohibited,  when 453m 

life,  etc.,  assessment  plan,  limita- 
tions on  right  to  issue  contracts   453 j 

life,  etc.,  assessment  plan,  reincor- 
poration  , . . 7. .     453f 

life,  etc.,  assessment  plan,  reserve 
and  emergency  fund 453h 

life,  etc.,  assessment  plan,  state- 
ments to  be  filed  with  commls- 

.  sloner,  proceedings  by  him 
thereon 4531 

mutual  benefit  and  life  associa- 
tions  452a-453 

mutual  life,  health,  and  accident, 
in  general 437-452 

mutual  life,  etc.,  by-laws  may 
limit  number  shares  one  may 
hold 4-15 

mutual  life,  etc.,  capital  stock 437 

mutual  life,  etc.,  declaration  of 
fixed  capital  to  be  filed 440 

mutual  life,  etc.,  dividends  to  be 
declared  from  what 452 

mutual  life,  etc.,  fixed  capital,  of 
what  consists  and  deficiency 
therein 439 

mutual  life,  etc.,  guaranty  fund       437 

mutual    life,  etc.,  guaranty  fund 
to  consist  of  what 438 

mutual  life,  etc.,  guaranty  notes 
and  interest,  how  disposed  of. .    441 

mutual  life,  etc.,  insurance  com- 
missioner   ,..     447 

mutual  life,  etc.,  insured  entitled 
to  vote,  when 442 

mutual  life,  etc.,  may  invest  in 
what  securities 443 
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mutual  life,  etc.,  premiums  paya- 
ble how 446 

mutual  life,  etc.,  BUbscrlptions . . .    437 

mutual  life,  etc.,  surplus 437 

mutual  life,  etc.,  valuation  of  poli- 
cies not  accepted  in  other  states, 
retaliatory  provisions 449 

mutual  life,  etc.,  valuation  of  poli- 
cies outstanding,  when  and  how 
estimated 447 

policies,  by  what  officers  to  be 
signed 416 

policies,  how  issued 416 

real  property,  restrictions  on  pur- 
chasing, holding,  and  conveying    415 

seal,  policies  without 416 

subscription  to  capital  stock,  open- 
ing books  of 414 

subscriptions  to  capital  stock,  se- 
curing       414 

title,  dividends,  amounts  to  be  re- 
served before  making 422 

title,  dividends  declared  of  what.     422 

title,  investment  of  capital  and  ac- 
cumulations     421 

title,  surplus  fund 422 

See  Insurance. 
INTEMPERANCE,  divorce  for.  .92,  107 

INTEREST,  annual  rate 1916 

bequest  of 1366 

bottomry  contract,  rate 8022 

building  and  loan  corporation 634 

cemetery  bonds,  rate  on 611 

compounding 1919 

compound,  trustefe's  liability  for. .  2262 

computation  of 1917 

damages,  as 3287-3290 

defined 1915^ 

guaranty  notes  of  mutual  life  In- 
surance companies,  on 441 

in  action  ex  delicto 3288 

Judgment,  on 1917-1920 

land  and  building  corporation 634 

legacies,  on 1369 

legal  rate 1917.1918 

offer  of  performance  stops 1504 

protested  bill,  on 3236 

presumed  on  loan 1914 

railroad  bonds,  on 456 

rate  after  breach  pf  contract 3289 

rate  after  verdict 3289 

rate,  limit  of  by  contract 3289 

rate,     on     money     borrowed     by 

homestead  corporation 660 

rate,  parties  may  agree  for  any. .  1918 

respondentia,  rate . , 3039 

special  partner  entitled  to 2494 

trustee  liable  for,  if  omits  to  in- 
vest trust  funds 2262 

trustee's  liability  for,  to  bene- 
ficiary  2237 

waiver  of,  by  accepting  principal.  3290 

INTERPRETATION.  See  Construc- 
tion. 

INTERPRETER,  acknowledgments, 

officer  taking  may  employ 1201 


INTESTATE,  estate   of  chargeable 

with  debts 1358 

See  Succession. 
INUNDATION,     deposit      in     case 

of 1815.  1816 

INVENTION,   property   in 980-985 

INVENTORY  of  separate  property 

of  wife 165,    166 

specific   legatee   must   make  and 

.    deliver 1365 

assignor  for  creditors  must  make 

3461    34G2 

IRRIGATION,  ditch    or    flume,  lia- 
bility of  associates  in  use  of.  .842,  843 

easement. 552 

flume  or  ditch,  liability    of    asso- 
ciates in  use  of ' 842,    843 

See  Water  and  Canal  Corporation. 
IRRIGATION  CORPORATION     . .     552 

transfer  of  stock 324 

ISLAND,  belongs  to  whom 1016-1018 

ISSUE,  interpretation  of 1071 

JETTISON 2148-2155 

JOINT  and  several  contract,  when 

presumed 1650 

and  several  obligation 1427 

authority 12 

authorship 981 

contribution  of  parties 1429 

creditor,  dlrectlous  by  one 147fi 

creditor,  pei*f ormance 1474 

debtor,  performance  by 1474 

debtors,  release  of 1548 

delivery   by    depositary    of    thing 

owned  jointly 1827 

drawees,  presentment  to 3187 

employees,  duty  of  survivor 1991 

guardian,  death  of 252 

interest  defined 083 

Interest,  change  in,  does  not  afifect 

insurance 2557 

obligations 1430-1432 

ownership 683 

owners,    delivery    of    deposit    to, 

how  made 1827 

promise   presumed  joint  and  sev- 
eral  1659,  1660 

service  after  death  of    joint  em- 
ployee  1991 

trustee,  liability  of 2239 

trustees,  all  must  act 2268 

trustees,  survivorship  between...  2288 
JUDGMENT,  confession  of,  by  spe- 
cial partner,  void 2406 

confess,  partner  may  not 2430 

effect  of,  in  action  to  prove  instru- 
ment  1204 

interest  on 1917-1920 

lien 3058 

marriage,    annulling,    conclusive- 
ness of 86 

partner  may  not  confess 3130 

proving  instrument 1204 

recording.    See  Recording. 

title,  for  possession  of 3375 

JUDICIAL    SALE,    foreclosure    of 

right  to  redeem  pledge 3011 

warranty  on 1777 


Indbx. 


957 


Sec. 
JURY,  apprenticeship  proceeding.    267 
JUSTICE  OF  PEACE,  acknowledg- 
ment, certificate  of,  authority  to 

take 1194 

acknowledgment,  may  take 1181 

apprenticeship 265 

found  property,  list  of  filed  with.  1865 

marriage  ceremony 70 

may  direct  calling  meeting  of  cor- 
poration, when 311 

KILLING  SHEEP  by  dogs 3341 

KINDRED,  collateral  line 1303 

degree  of,  how  established 1389 

direct  line 1392 

half  blood  inherit  equally 1394 

series  of  degrees  of 1391 

LABORER,  Hen  of 8062,  3061,  3065 

LAND    AND   BUILDING   CORPO- 
RATION.      See    Building    and 
Loan  Corporation. 
LANDLORD  AND  TENANT.     See 
Lease;  Rents, 
adverse  proceeding,  tenant  to  give 

notice  of 1949 

assignee  of  lessee,  liability  of 822 

attornment  of  tenant  to  stranger.  1948 
attornment    by    tenant    not    re- 
quired, when 1111 

dwelling-house,  lessor  to  put  in  fit 

condition : 1941 

ejectment,  tenant   to   give  notice 

of 1»49 

ejectment  without  notice 793 

fixtures.    See  Fixtures. 

holding  over  willfully,  treble  rent  3345 

lease  for  life,  rent 825 

lease,  statute  of  frauds 1624 

lease,  terms  of,  may  be  changed 

by  notice 827 

lessees      and       their      assignees, 

rights  of 823 

lessee's  assignee,  liability  of 822 

letting  parts  of  rooms  forbidden.  1950 
lodgings,     hiring     for     indefinite 

term ;   1^^^ 

notice  to  quit 1046 

quit,  failure  to  after  notice,  ti-eble 

rent 3344 

re-entry,  when    and    how    to    be 

made 791 

renewal  of  lease  by  acceptance  of 

rent 1945 

renewal  of  lease  by  continued  pos- 
session   1941 

rent  dependent  on  life 825 

rent,  effect  on  of  lessor's  failure 

to  repair 1^42 

rent  on  life  lease "  '*^4 

rent  payable  when 1947 

rent,  tenant  released  from  by  let- 
ting room  in  parts 1950 

repairs,  effect  of  lessor  not  mak- 
ing  ^^^ 

repairs,  when  lessee  may  make. .  1942 

repairs,  when  lessor  to  make 1941 

rooms,  letting  in  part  forbidden. .  1950 
tenant  at  will,  rights  of 810,    820 


See. 
LANDLORD  AND  TENANT  (Con- 
tinued), 
tenant  entitled  to  whole  room . . .  1950 
tenant  for  years,  rights  of... 819,    820 
tenant  must  deliver  notice  served 

on  him 1949 

term,  hiring  lodgings  or  house  for 

indefinite 1944 

term  of  hiring  when  no  limit  fixed  1943 
termination    of   tenancy   at    will, 

notice 789,    790 

treble  rent  for  failure  to  quit  after 

notice 3344 

treble  rent  for  holding  over 3345 

vacation  by  tenant  for  want  of  re- 
pairs  1942 

See  Lease;  Rents. 

LAPSED  devise 1013,  1314,  1^43 

legacy 1314,1343 

LAPSE  OF  TIME,  bottomry    lien, 

extinguishes 3027 

defined 125 

divorce  denied  on Ill 

lien,  does  not  extinguish 2911 

nuisance,  does  not  legalize 3490 

partnership  dissolved  by 2450 

presumptions  arising  from,  rebut- 
ting     126 

proposal  to  contract  revoked  by. .  1587 
See  Limitation  of  Actions. 
LATERAL  SUPPORT,  easement  of 

801,    802 

excavations 832 

LAUNDRY,  lien  on 3051 

LAW,  obligations  imposed  by. .  .1708-1717 
LEASE.    See  Hiring, 
agricultural   lands,    of,    not   over 

.  twenty  years. . .  ^  ^  ,1 717 

building  and  loan  association  may 

make 640 

city  lots,  of,  not  over  twenty  years    718 

life,  rent 824 

mining   corporation's,    ratification 

by  stockholders 584 

recording 1214 

renewal  by  continued  possession.  1945 

statute  of  frauds 1624 

telegraph   or   telephone,   property 

of 540 

trust,  express,  to  lease  realty....    857 
LEGACY,  gift  causa  mortis  treated 

as 1153 

See  Wills. 
LEGISLATURE,  dissolution  of  cor- 
poration by 384 

dissolution  of  corporation  by,  and 

its  effect 404 

examination    by,  into    affairs    of 

corporation 383 

franchises,     railroad,    power     to 

grant 460 

regulation  of  freights 405 

LEGITIMACY,     of    children     bom 

after  dissolution  of  marriage. .    194 

of  children  horn  in  wedlock 103 

of  children  not  affected  by  annul- 
ment of  marriage * 84 

of  children,  who  may  dispute. . . .    195 
See  Bastards. 
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LESSOR      AND      LESSEB.       See 

Landlord  and  Tenant 
LETTER     OP     ATTORNEY.       See 

Power  of  Attorney. 
LETTER    OF    CREDIT,  addressed 

how 2860 

constrnctlon  of 2866 

credit     given     must    agree    with 

terms  of 2866 

defined 2858 

general,  nature  of 2862 

general,  extent  of 2863 

is  general  or  special 2860 

may*  be  continuing  guaranty 2864 

notice   to   writer,  whether   neces- 
sary  2865 

LETTERS,  property  in 985 

containing  valuables,  carrier's  lia* 

bility 2177 

LETTERS  PATENT,  aclcnowledg- 
ment  of,  not  necessary  to  re- 
cording  1160 

LIBEL,   defamation 44 

defined 45 

malice,  when  not  inferred 48 

privileged      communications,     de- 
fined and  classified 47 

LICENSE,  marriage 60-79 

ships,  of 966 

street  railway's 508 

to  take  tolls 528 

LIEN,  accessory  to  act  secured 2909 

agistor's 3051 

apportionment  of 2912 

banlier's 3054 

bolts,  on 3065 

bottomry .-.  2877 

bottomry.    See  Bottomry. 

bull,  of  owner  of 3062-3064 

carrier's 2144 

carrier's,  on  baggage 2191 

carrier's,  ship's  manager  may  not 

give  up 2389 

claim  not  due,  no  lien  for 2882 

compensation,  holder  not   entitled 

to 2892 

confined  to  original  obligation...  2891 

contract,  may  be  created  by 2884 

contract  respecting,  when  void. .  2889 
contracts  subject  to,  in  general. .  2877 

.  created  by  law  or  contract 2881 

defined 2872 

encumbrance  includes 1114 

extent  of 2891 

extinguished  by  limitation 2911 

extinguished  by  partial  perform- 
ance, not 2912 

extinguished    by    restoration    of 

property 2913 

extinguished   by  sale  or  conver- 
sion  2910 

extinguished  how,  in  general 2909 

factor's 3053 

forfeiture    of     property,    contract 

for,  void 2889 

fraudulent  conveyance,  delivery. .  3440 

future  interest,  on 2883 

future  obligation,  as  security  for.  2884 
geueral,  deiiiied 2874 


LIEN  (Continued). 

homestead  liability  for 1241 

innkeeper's 1861 

is  general  or  special 2873 

is  subject  to  law  of  Hens 2877 

jack,  of  owner  of 3062-3064 

judgment 3(^ 

laborer's 3052,  3061,  3065 

laundry,  for 3051 

laundry,  on 3051 

livery-stable  keeper,  of 3t)51 

livestockf  for  keeping 3051 

logs,  on 30t!5 

mortgage 2877 

See  Mortgage. 

officer's,  for  levying  writ 3057 

order  of  resort  to  different  funds.  2899 
partner's,  in  mining  partnership..  2514 
partner's  on  shares    of   copartner 

for  payment  of  firm  debts 2405 

pasturing  stock,  for 3051 

personal  obligation  not  implied  by  2890 
personalty,  on,  for  repairs,  etc.. ..  3052 

pledge 2877 

pledge,  lienor  may 2990 

priority 2897 

priority  of  bottomry 3028,  3029 

priority  of  liens  against  ship. .   . .  3028 
priority  of  purchase  money  mort- 
gage  2898 

recording 1164 

redemption,  contract   in   restraint 

of,  void 2889 

redemption,  how  made 2905 

redemption,    rights     of     inferior 

lienor  as  to 2904 

redemption,  who  entitled  to 2903 

respondentia 2877 

See  Respondentia. 

repairs,  for 3052 

sale  of  personalty  to  enforce 3052 

seamen's 3056 

services,  for 3051 

sheriff's 3057 

shipmaster's 3055 

special,  defined 2875 

special,   mortgage   is,   unless 2923 

special  partner,  of,  when  void 2496 

special,  right  of  holder  who  pays 

prior  lien 2876 

stallion,  of  owner  of 3062-3064 

stoppage  in  transit 3076-3080 

storage,  for i85«] 

subrogation  of  redemptioner  2903.  2904 
threshing  machines,  liens  of  per- 
sons working  with 3061 

timber,  on sOijo 

title  not  transferred  by 2888 

transfers  no  title 288S 

vendee's 3051) 

vendor  of  personalty,  Hen  of 3049 

vendor's 3046-3049 

vendor's,  valid  against  whom 3048 

vendor's,  waiver  of  by  transfer  of 

contract 3047 

LIFE  INSURANCE.  See  Insurance. 
LIMITATION     OP    ACTION,    cor- 
?^«^ration  to  organize  within  one 
year ....    358 
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See. 
LIMITATION    OF    ACTION   (Con- 
tlnued). 

director's  personal  liability 309 

divorce 124-127 

for  annulment  of  marriage 83 

foreign  corporations 406 

In  general 1007 

lien  extinguished  by 2911 

nuisance,  time  does  not  legalize.  3490 

nuncupative  will,  proof  of 1290 

partner  in  liquidation  cannot  re- 
vive debt 2462 

recovery   of   stock  sold  for  delin- 
quent assessments 347 

LIQUIDATED  DAMAGES..   .1670,1671 
LIVERY-STABLE,  lien   on  animals 

kept...,   3051 

LIVESTOCK,  lien  for  keeping 3051 

LOAN.     See    Building    and    Loan; 
Savings     and     Loan;     Deposit; 
Hiring, 
animal,  care  required  of  borrower 

of 1887 

care  required  of  borrower. . .  .1886,  18S7 

defects,  lender  liable  for 1893 

defined 1884 

demand,    when    thing    returnable 

without : 1895 

exchange,  for,  code  sections  appli- 
cable to 1906 

exchange,  for,  defined 1902,  1903 

exchange,  for,  lender  cannot  mod- 
ify contract 1905 

exchange,  for,  title  to  property. .  1904 
expenses,  when  borrower  to  bear.  1892 
hh"ing.    See  Hiring. 
Injuries,  when  borrower  to  repair  1889 

interest  on 1914-1920 

money,  of,  defined 1912 

money,  of  interest 1914-1920 

n)oney,  of,  pcesumed  to  be  on  in- 
terest  7 1914 

money,  of,  to  be  repaid  in  current 

money 1913 

particular  use,  for 1930 

place  of  return 1896 

reloaning  forbidden 1891 

returnable  without  demand,  when  1895 
return   of   thing,  owner-  may  re- 

qxLire 1894 

return  of  thing,  indemnity  to  bor- 
rower  18^4 

return,  place  of 1896 

See  Savings   and    Loan   Corpora- 
tion, 
shipmaster's  authority  to  borrow 

money 2374 

ship's    manager    may  not  borrow 

money 2389 

skill  required  of  borrower 1888 

title  of  property  loaned 1885 

use  of  thing  loaned 1890 

LODGING-HOUSE  KEEPER.     See 
Innkeepers. 

lien  on  baggage 1861 

posting  statement  of  charges 1862 

rent  payable  when 1947 

sale  of  unclaimed  baggage 1862 

term  presumed  hired  for 1944 


Sgc. 

LOGS,  lien  on :  3065 

LOST,  certificate    of    stock,  suit  to 

obtain  duplicate 328 

See  Finder. 
LOTTERY,  insurance    of,    not    au- 
thorized  2532 

LUGGAGE.    r.ee  Baggage. 
LUNATIC.    See  Insane  Person. 

MAGISTRATE,  to  aid  societies  for 

'    prevention  of  cruelty 607c 

MAIL  CARRIER,  right  to  ride  on 

street-car 498 

MAINTENANCE.        See      Divorce; 
Parent  and  Child. 

MAJORITY,  age  of 25 

joint  authority,  words  giving. ...      12 
mining  partnership,  majority  con- 
trol  2520 

MALICE.     See  Libel;  Slander. 

exemplary  damages  for. 3294 

interest  as  damages  in  case  of.. .  3288 
MANUFACTURE,     agreement     to, 

need  not  be  In  writing 1740 

implied  warranty  on  sale  of  .1769,  1770 

MAP  of  wagon  road 513 

railroad,  to  be  filed 466 

MARINE    INSURANCE.     See    In- 

surance 
MARITIME  LAW.    See  Shipping. 

MARK  as  signature 14 

MARRIAGE,    annulment    of,    con- 
clusiveness of  judgment  of 86 

annulment  of,  custody  of  children      85 
annulment  of,  does  not  affect  le- 
gitimacy of  children 84 

annulment  of,  grounds  for 82 

annulment    of,  limitation    of    ac- 
tions for 83 

annulment  of,  time  within  which 

to  bring  action  for 83 

annulment  of,  who  may  sue  for. .      83 

breach  of  promise,  damages 3319 

certificate,  marriage  without 79 

certificate  of,  delivery  of  copy  to 

parties 74,  79 

certificate  of,  filing 74,  79 

certificate  of,  requisites  of 73 

conditions  restraining  void..   ...      710 
custody  of  children    of    annulled 

marriage 85 

declaration  of,  by  action  in  court. .      78 
declaration    of,   by    membera    of 

particular  denomination 79a 

declaration    of,  penalty    for    fail- 
ure to  record 79a 

declaration  of,  recording 79a 

declaration  of,  to  be  acknowledged 

and  certified 77,79a 

declaration  of,  to  contain  what. .      76 
declaration    of,    when     may     be 

made 76,77 

defined 55 

dissolution  of.     See  Divorce. 

dissolved  how 90 

divorce.    See  Divorce, 
examination  of  applicant  for   li- 
cense       72 

examination  of  candidate 72 
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See. 
MARRIAGE  (Continued). 
Incestuous,  Judicial  declaration  of  80 
Incestuous,  what  is,  and  effect  of.  59 
Infant's,  ends  parental  authority.  204 
legitimacy  of  children  not  affected 

by  annulment  of  marriage 84 

legitimacy  of   children  of   void  or 

dissolved  marriage Id3 

license,  examination  of  applicant 

for 09 

license,  necessity  of 69,  72,  79 

license,  requisites  of 09 

minors  capable  of 50 

mongolians  and  whites,  void 00 

negroes  -and  whites,  void 00 

out  of  state,  valid 03 

proving,  mode  of 67 

promise  of,  release  from  by  un- 

chastity 02 

restraint  of,  contracts  in,  void. . . .  1070 
second,  during    lifetime    of   other 

spouse,  effect  of 01 

second,  void  until  prior   marriage 

annulled 01 

settlement,  effect  of  recording...     180 

settlements,  executed  how 178 

settlements,  minors  may  make. . .     181 
settlement    to    be    acknowledged 

and  recorded 179 

solemnization,     examination      of 

candidates 72 

solemnization,  form  of 71 

solemnization,  members  of  partic- 
ular religious  denomination...      79a 
solemnization,  noncompliance  with 

statute  by  third  person 08 

solemnization,    substantial    requi- 
sites       72 

solemnized  by  whom 70 

solemnized  how 08 

statute  of  frauds 1024 

unchastity  as  ground  for  release 

from  promise  of 02 

validity    of,    determined   and   de- 
clared by  court 78 

void,  judicial  declaration  of 80 

ward's,    supersedes   guardian   ap- 
pointed by  ward 254 

what  constitutes 55 

will,  effect  of  marriage  on ...  1298-1300 

MARRIAGE  SETTI/j:MENT 178-181 

MARRIED    WOMAN,    acknowledg- 
ment of  deed  by 1093 

acknowledgment  of    her    convey- 
ance  118J 

conveyance  of,  effect  of 1187 

corporate  officers,  as 285 

dividends  on  stock  payable  to...     325 
homestead  stock  may  be  owned  by    561 

I)ower  of  attorney  by 1094 

savings    and    loan    stock  may  be 

owned  by 575 

transfer  of  stock  by 325 

will,  may  dispose  of  separate  es- 
tate by 1272 

will  of,  how  executed  and  proved.  1273 
MARSHALING   ASSETS,   order  of 

2899,  3433 


MASCULINE,     includes     feminine 

and  neuter 14 

MASTER  AND  APPRENTICE.  See 

Apprenticeship 
MASTER   AND   SERVANT,  abduc- 
tion of  servant  forbidden 49 

account,  employee's  duty  to 1986 

accounting  by  servant 2014 

assumption  of  risks  by  s^nrant..  1970 
apprenticeship.      See    Apprentice- 
ship, 
compensation  for  service  without 

employment 2078 

compensation  from  employer's  suc- 
cessor  1998 

compensation    of    employee    dis- 
missed for  cause 2002 

compensation  of  employee  leaving 

for  cause 2003 

confidential      employment.        See 

Trusts, 
continuance  oi  service  after  death 

or  incapacity  of  employer 1998 

contract  of  emi^oyment  defined..  1965 
contract  of  s»vice  limited  to  two 

years ! 1980 

damages     against     master     for 

breach  of  indenture 273 

death  of  employee 1997 

death  of  employer 1996,  1997 

death  of  Joint  employee 1991 

delivery     without     demand,    em- 
ployee not  bound  to  make 1987 

discharge  of  servant,  grounds  f <Nr  2015 
dismissal     for    cause,    compensa- 
tion  2002 

dismissal  of  employee,  grounds  for  2000 
duties    of    employee  for  his  own 

benefit 1979 

duties  of  employee  for  reward...  1978 
duties  of  gratuitous  eihployee.  1975-1977 
employee    not    bound   to    deliver 

without  demand 1987 

employee  to   comply   with   direc- 
tions  1981 

employee  to  obey 1981 

employment,  contract  of,  defined.  1965 
enticement  of  servant  forbidden. .  49 
fellow-servant,    master's    liability 

for 1970 

gratuitous  employee,  duties  ofl975-1977 

hiring,  renewal  of 2012 

hiring,  term  of 2010,  2011 

incapacity  of  employee,  discharge 

for 2000 

Incapacity  of  employer   does   not 

terminate  relation,  when 1998 

Incapacity   of   master,  terminates 

relation 1996 

Indemnity   against  servants'  acts, 

contract  of 2774 

indemnifying  employee,  when  em- 
ployer must% 1969 

Indemnifying  employee,  when  em- 
ployer need  not 1970 

injury  to  servant  by  third  person.     49 

injury  to  servant  forbidden 49 

Joint  employees,  duty  of  survivor.  1991 
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See. 
HASTER    AND    SERVANT   (Con- 
tinued), 
master's  liability    to    servant,  in 

sreneral 1969 

mntnal  right  of  protection 49,  50 

neglect    of    employee,    discbarge 

'    for 2100 

negligence  of  employee,   liability 

for 1990 

negligence  of  master,  liability  for  1971 

obey,  employee's  duty  to 1981 

power  of  attorney 1977 

preference  to  employer's  interest  1988 

renewal  of  hiring 2012 

servant  defined 2009 

servant  to  pay  over  without  de- 
mand    2014 

service  without  employment  2078,  2079 
skill,  degree  required  of  employee  1983 

skill,  employee  must  use 1984 

substitute,   liability    of    employee 

for 1989 

surviving  employee,  duty  of 1991 

termination  of  relation  at  will  . . .  1999 
termination  of  relation  by  death 

or  incapacity  of  employer 1996 

termination    of   relation    by    em- 
ployee for  fault 2001 

termination    of  relation    by    em- 
ployer for  fault  2000 

termination  of  relation  not  work- 
ed by  death  of  employer,  when 

1996,1998 

termination     of     relation,     what 

works  a 1997 

term  of  hiring 2010,  2011 

things  acquired  by  employee  be- 
long to  employer 1985 

time  belongs  to  master 2013 

usage,  employee  to  conform  to  . . .  1982 
what  things  acquired  by  employee 

belong  to  employer 1985 

MASTER,  SHIP'S.     See  Shipping. 
MATE.    See  Shipping. 

MAXIMS,  enumeration  of 3510-3543 

In  general  3509 

MAYOR  may  solemnize  marriage. .      70 

may  take  acknowledgment 1182 

MECHANICS'  INSTITUTE,  assess- 
ments   592d 

by-laws  592c 

capital  stock  and  certificates  of. .     592 
formation,    organization,    powers 

of    591 

powers  which  may  be  conferred 
on  trustees,  directors,  executive 

committee  592a 

power  to  acquire,  sell,  use  prop- 
erty  592b 

pre-existing  corporations  may  be- 
come  592e 

stockholders'  rights  and  liabilities    502 
MECHANIC'S      LIEN,     homestead 

liability    for  1241 

MEMORANDUM,  auctioneer's  bind- 
ing on  parties  1798 

auctioneer's,  to  contain  what 1798 

declarations  of  trust,  of 2254 

on  contract  for  sale 1739 

CrviL  Code— 61 


MEMORANDUM  (Continued), 
on  contract  for  sale  of  real  prop- 
erty   1741 

See  Statute  of  Frauds. 

MENACE  consists  in  what 1570 

rescission  for 1689 

MERCHANDISE,    implied    warran- 
ty as  to 1768-1771 

MERGER,     interestis     of,    destroys 

servitude  811 

interest  of.  when  destroys  hiring  1933 

METER,  gas 628,631 

MINE.    See  Mining  Corporation, 
claims,     recording     affidavits     of 

work  and  notice 1159 

claims,  recording  notice  of  loca- 
tion   1159 

fixtures  attached  to OVA 

hydraulic  mining 1424,  1425 

mortgage  of  machinery 2955 

partnership,  mining 2511-2520 

MINING    CORPORATION,  balance 

sheet,  keeping  and  posting. .  . .    588 

books  and  balance-sheets  to  be 
kept  by  secretary 588 

books  and  papers,  stockholders' 
right  to  inspect 68 

books  not  to  be  closed,  when 585 

consolidation  of,  certificate  of...  587a 

consolidation  of,  effect  of 587a 

consolidation  of,  election  of  trus- 

'  tees 587a 

consolidation  of,  limitations  on..  587a 
consolidation  of,  proceedings  on. .  587a 

discoveries  of  ore,  superintendent's 
duty  to  report 588 

examination  of  mine,  effect  of  re- 
fusing stockholder  his  right  to 
make 589,  500 

examination  of  mine,  liability  of 
president  and  director  for  refus- 
ing stockholder  his  right  to 
make 590 

examination  of  mine,  stockhold- 
er's right  to  make 589 

examination  of  property,  stock- 
holder's right  to 688 

lease  must  be  ratified  by  two- 
thirds  stockholders    584 

mortgage  must  be  ratified  by  two- 
thirds  stockholders 584 

purchase  or  sale  must  be  ratified 
by  two-thirds  stockholders 584 

ratification  by  stockholders  of  pur- 
chase, sale,  lease,  or  mortgage, 

'    and  certificate  thereof  584 

receipts  and  disbursements,  ac- 
count of 588 

reports  and  accounts  of  superin- 
tendent     588 

stockholders'  right  to  visit  mine 
with   expert   589,  590 

stock  must  stand  on  books  in 
name,  owner  or  trustee 585 

trustee,  stock  standing  in  name 
of   585 

See  Mines. 

MINOR.    See  Infants. 
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Bee. 
MISDEMEANOR,     enticing      away 

apprentice  is 275 

foreign    agent  commits,  by    non- 
compliance with  statute  645 

president  of  savings     corporation 

guilty    of,  when 680 

MISREPRESENTATION.  SeePraud. 
MISTAKE,    as    affecting    right    of 

specific  performance 3391 

disregarding    erroneous    parts    of 

writing 1640 

fact,  of,  defined 1577 

fact  or  law,  of 1576 

foreign  laws,  of  . : 1579 

law,  of,  defined 1578 

law  or  fact,  of 1576 

property  acquired  by 1714 

rescission    for  1689 

rescission  of  contract  for 3407 

specific  performance 3391 

trust  arising  from  2224 

win,  in 1340 

MOCK  AUCTION.    See  Auction. 
MONEY,  loan  of.    See  Loan. 

exchange  of 1804 

MONTH  defined 14 

MONUMENT,  duty  of  coterminous 

owners  respecting 841 

MORAL    OBLIGATION    as  a  con- 
sideration    1606 

MORTGAGE.    See  Lien, 
adversely    held    property  may  be 

mortgaged 2921 

assignment  of   debt,  acknowledg- 
ing and  recording  2936 

assignment  of  debt,  effect   of,  on 

the  security 2936 

assignment,  record    of    as  notice 

2934,  2935 

benevolent  association,  by 598 

bottomry  not  subject  to  law  of.  2942 
building  and  loan  association  may 

make 640 

by  religious,  social,  or  benevolent 

association   598 

chattel,  acltnowledged  how   2963 

chattel,  attachment  of   the   prop- 
erty  2968-2970 

chattel,  continuance  on  crop  after 

severance    2972 

chattel,    enumeration    of   chattels 

that  may  be  the  subject  of 2955 

chattel,     execution     against     the 

property   ...296S-2970 

chattel,  foreclosed  how 2067 

chattel,  form  of  2056 

chattel,    fraudulent    transfer,    de- 
livery    3440 

chattel,  of  ships,  void  as  to  cred- 
itors, etc.,  unless  recorded 2958 

chattel,  recorded  how 2963 

chattel,     recorded      In      different 

places 2962 

chattel,     recorded     in     separate 

books    2963 

chattel,    recorded    In  what    coun- 
ties     2959 

chattel,     recorded     where,     when 
property  belongs  to  carrier. .  . .  2960 


MORTGAGE  (Continued), 
chattel,     recorded     where,    when 

property  in  transit  2960 

chattel,  recording  certified  copies 

in  other  counties   2964 

chattel,  removal  of  property  from 

county 2965.  2966 

chattel,  sale  of  the  property  under 

process,  distribution  of  proceeds  2970 
chattel,  ships  not  subject  to  law 

of,  when 2970 

chattel,  validity  as  to  privies  and 

those  with  notice 2973 

chattel,  void  as  to  creditors,  etc., 

unless  recorded 2957 

chattel,  void  as  to  creditors,  etc., 

when 2957 

chattel,  what  property  may  be  the 

subject  of 2955 

deed  deemed  a 2924,  2925 

defined 2920 

discharge,  certificate  of  to  be  giv- 
en to  mortgagor 2941 

discharge,  liability  for  refusal  to 

execute  certificate  of 2941 

discharge,  recording  certificate  of  2940 
discharge    of    record    by    foreign 

executor 2939% 

discharged  of  record,  how.  ..2938,  2939 

encumbrance  includes  what 1114 

execution  of,  formalities 2922 

extends  to  what 292G 

factor  may  not 2368 

foreclosures 2931 

foreign  executor,  discharge  by..2939H 

form  of 2948 

homestead  liability  for 1241 

homestead  mortgaged  how 1242 

insurance    on    mortgaged     prop- 
erty  2541,2542 

is  subject  to  law  of  Hens 2877 

lien  of  is  special,  unless 2923 

lien  on  what 2926 

mining   corporation's,    ratification 

by  stockholders 584 

personal  obligation,  Is  not 2928 

possession,  mortgagee  not  entitled 

to  unless 2927 

I)ower  of  attorney  to  execute 2933 

power  of  sale 2932 

power  of  sale,  when  deemed  part 

of  security 858 

priority  of  a  purchase  money 2898 

property  that  may  be  mortgaged.  2947 

railroad 456 

recoi*ding 1164 

recording  certificate  of  discharge.  2940 
recording  defeasance  where  deed 

Is  Intended  as  mortgage 2950 

recording,  in  general 2952 

record    of    assignment    as   notice 

2934,  2935 

redemption 2903-2905 

religious  association,  by 598 

respondentia  not  subject  to  htw  of  2942 
shipmaster's  power  to  hypothecate  2377 

ships,  of 2971 

ship,  of,  necessity  of  recording. . . .  2958 
statute  of  frauds 2922 
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MORTGAGE  (Continued), 
title  subsequently  acquired  inures 

to  mortgagee 2930 

transfer  deemed  a 2024 

trust,  express,  to  mortgage  realty    857 

vessels 2955 

wagon  road  corporation,  by 522 

waste,  who  may  not  commit 2929 

will,  effect  of  encumbrance  on . . .  1302 

will  not  revoked  by 1302 

written,  must  be 2922 

MOTHER.    See  Parent  and  Child, 
custody  of  child,  not  transferred 

without  her  consent 197 

apprenticeship,  consent  to 265 

illegitimate,  of,  entitled  to  custody    200 
Illegitimate,    of,    succeeds   to   his 

property 1388 

Illegitimate,    of,    consent    to    his 

adoption 224 

MOTORCYCLES,      franchises      for 

constructing  roads  for 524 

MULTIPLICITY  OF  SUITS,  in- 
junction to  prevent 3422 

MUNICIPAL  CORPORATION, 

granting  franchise  to  railroad. .    460 
injunction  not  granted  to  prevent 

•legislative  act 8423 

private    and    public    corporations 

distinguished 284 

water  company's  relations  with. 548-551 

will,  taking  under 1275 

MURDERER  cannot  succeed  to  de- 
cedent's estate 1409 

cannot  take  under  will  of  the  de- 
cedent      1314 

MUTUAL  BENEFIT  INSURANCE 

ASSOCIATION 452a-463 

MUTUAL  BENEFIT  SOCIETY. 
See  Religious,  Social,  and  Benev- 
olent Corporation. 

MUTUAL  LIFE  AND  ACCIDENT 
INSURANCE  CORPORATION 
437-452 

MUTUALITY  of  consent 1580 

of     intention,     contract     Inter- 
preted to  give 1636 

NAME,  adopted  child,  of 228 

changed,  conveyances  by  persons 

with 1096 

change  of  partnership,  as  notice  of 

dissolution 2454 

corporate,  to  be  stated  In  articles    290 
certificate  of   change   of   partner- 
ship  2469 

error  in  corporate 357 

partnership  under  fictitious..  .2466-2471 

NAVIGABLE       WATERS.  See 

Waters. 

NAVIGATION.    See  Shipping. 

NECESSARIES,  husband's  liability 

for 174 

infants'   contract  for,   cannot    be 

disaffirmed 36 

lunatic's  liability  for 38 

parent   not   liable   for  support  of 
furnished  child 208 


See. 
NECESSARIES  (Continued), 
promise  of  child  to  pay  for  those 

furnished  parent 206 

third  person  may  furnish  child. . .     207 
NEGLIGENCE,  agent's,  principal's 

liability  for 2338 

apprenticeship,  annulling  for 276 

borrower  to  repair  injuries  caused 

by 1889 

carrier  cannot  exonerate  from. . .  2171 
depositary's  liability  for..   ..1838,  1840 

divorce  for  neglect 92,  107 

employee's  liability  for 1990 

hirer  to  repair  injuries  caused  by.  1929 

insurer  not  exonerated  by 2629 

pilot's,  liability  of  shipmaster  for  2384 

shipmaster's  liability  for 2043,  2383 

willful 1714 

NEGOTIABLE  INSTRUMENT,  ab- 
solute, must  be 8088 

acceptance  admits  what 3199 

acceptance  by  refusal  to  return. .  3196 
acceptance  by  separate  instrument  3196 

acceptance,  cancellation  of 3198 

acceptance  for  honor 3203-3207 

acceptance  for  honor  does  not  ex- 
cuse notice 8207 

acceptance  for  honor,  how    made 

and  enforced 3205,  3206 

acceptance,  holder  entitled   to  on 

f  ace  of  bUl 3194 

acceptance  made  how 3193 

acceptance,  promise  of  sufficient. .  3197 

acceptance,  qualified 8195 

acceptance,    sufficiency    of    when 
made  with  owner's  consent....  8196 

allonge 3110 

alternative,  instrument  In 3090 

banknotes 3261 

bearer,  payable  to,  how  construed  3101 
bill,  days  of  grace  not  allowed.. .  8181 
bill  deemed  a  note,  when  .  .3245,  3246 

bill  defined 3171 

bill  in  parts  of  a  set 3173-3176 

bill,  set,  in  a 3173-3175 

bill,  when  must  be  in  a  set 3174 

bill  of  lading 2127,  2128 

blank,  liability  to  Indorsee 3125 

bond  is 3095 

bonds 3261 

cancellation  of  acceptance 3198 

cancellation    of    instruments,     in 

general 3412,3413 

carrier's  liability  for  loss  of . .   . .  2177 

carrier's  liability  toward 2200 

certificates  of  deposit 3262 

certificate  of  deposit  is S095 

check,  code  sections  applicable  to  3255 

check  defined 3254 

check,  effect  of  delay  in  present- 
ment  -3256 

check,    indorsee    after    maturity, 

without  notice •. ..   ..  3256 

collecting  agent's  duties 2021 

consideration,  effect  of  want  of..  3122 
consideration,  presumption  of....  3104 

contain,  what  It  must  not 3093 

dnmnges  for  dishonor  of  foreign 
biU 3234-8288 
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Sec 
NEGOTI A  BLB  INSTRUMENT 

(Contlnuecl). 
date,  any  may  be  inserted. ....  . .  3094 

date,  nominal 3094 

date  not  essential 3091 

days  of  grace 3181 

death  of  maker  at  time  of  nomi- 
nal date 3094 

defined 3087 

demand,  effect  of  want  of  on  prin- 
cipal debtor 3130 

destruction  of,  by  indorser 3115 

dishonor  is  what 3141 

dishonor    of    bill    payable    after 

sight,  presumption  of 3133 

dishonor  of  foreign  bill,  damages 

for 3234-3238 

drawee  In  case  of  need 3172 

drawer*s  rights  and  obligations. .  3177 

extinction  by  payment 3164 

extinction  in  general 3164 

fictitious  payee 3103 

foreign  bill  defined 3224 

guaranty  of  collectibility..   ..2800-2802 

guaranty,  original 2794 

incapacity   of    maker    at  time  of 

nominal  date 3094 

indorse,  agreement  to 3109 

indorsee  in  due  course  Is  who. . . .  3123 
indorsee  in  due  course,  rights  of. .  3124 
Indorsee  of  check  after  maturity.  3255 

Indorsee  privy  to  contract 8120 

indorsee,  rights  of 3120 

Indorsement,   general,   how   made 

special 3114 

indorsement,  general,  is  what....  3112 
Indorsement  is  special  or  general.  3111 

Indorsement  is  what. .  .* 3108 

indorsement  on  separate  paper. . .  3110 
indorsement,  special,  is  what....  3113 
indorsement,    special,    to    destroy 

negotiability 3115 

indorsement      without      recourse, 

and  effect  thereof 3118,  3119 

indorser,  destruction  by 3115 

indorser,  implied  warranty  of....  3116 
indorser  liable  to  payee  when. ...  3117 
indorser,  liability  of  in  general...  3116 

inland  biU  defined 3224 

Interest  on   amount   of   protested 

bill 3236 

kinds  of,  enumerated 3095 

maturity,  apparent,  is  when 3132 

maturity,  apparent,  of  bill  paya- 
ble at  sight 3134 

maturity,  apparent,  of  note.. 3135,  3136 

money,  must  be  payable  in 3088 

must  not  contain  other  contract. .  3093 
note,  bill  is  deemed  a,  when. 3245,  3246 
note,  code  sections  applicable  to. .  3247 

note  defined 3244 

note,  effect   of   delay   in    present- 
ment  3248 

notice  of  dishonor,  additional  time 

for 3150 

notice  of  dishonor  by  agent 3149 

notice  of  dishonor  by  subagent, . .  3148 
notice   of   dishonor,  delay   in    ex- 
cused when 3158 


Sec 
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(Continued). 

notice  of  dishonor,  effect  of 3151 ' 

notice  of  dishonor  excused  as  to 

whom 3156,  3157 

notice  of  dishonor  excused   when 

3155,  322D 

notice  of  dishonor,  form  of 3143 

notice  of  dishonor  given  in  igno- 
rance of  death 3146 

notice  of  dishonor  inures  to  bene- 
fit of  others 3151 

notice  of  dishonor  not  excused  by 

acceptance  for  honor 3207 

notice  of  dishonor  served  how...  3144 
notice    of    dishonor   served    how 

after  death  of  indorser 3145 

notice  of  dishonor,  time  for  giving  3147 
notice  of  dishonor,  time  for  mail- 
ing  3148 

notice  of  dishonor  waived 3155 

notice  of  dishonor,  waiver  of....  3159 
notice  of  dishonor,  who  may  give.  3142 
order,  payable  to,  how  construed.  3101 
parties  may  waive  code  provisions  3268 
partner's  power  as  to,  in  liquida- 
tion of  firm 2462 

payable   to   person  or  order,  how 

construed. . . 3101 

payable  where,  bill  is 3176 

payee,  fictitious 3103 

payee  is  who 3089 

payee  must  be  ascertainable. .   . .  9089 

payment  extinguishes 3164 

payment  for  honor 3203,  3204 

payment  for  honor,  declaration  of  3233 
payment,  instrument  need  not  be 

surrendered  on,  when 3137 

payment  of  part  of  bill  in  set. . . .  3175 
payment,  place  of  not  specified..  3100 
payment,  surrender  of  instrument 

a  condition  of 3137 

payment,  time  of  not  specified...  3099 
payment,  time   or  place  of,  need 

not  be  designated 3091 

pledge  of,  as  security 3006 

pledge  of  collateral,  may  contain.  3092 
presentment  at  particular  place. .  3130 
presentment,  delay  in  excused...  3219 
presentment^    delay    in     excused 

when 3158 

presentment  excused  as  to  whom 

3156,  3157 

presentment  excused  when.  .3218,  3220 
presentment  for  payment,  effect 

of  delay 3213,3214 

presentment  for  payment  excused 

when 3220 

presentment   for    payment,   place 

of 3211,3212 

presentment  of  bill  excused  when  3176 
presentment  of  bill  excused  when  3186 
presentment  of  bill  made  how. . .  3186 

presentment  of  bill,  time  for 3185 

presentment  of  bill,  time  for 3189 

presentment  of  bill  to  drawee  in 

case  of  need 3188 

presentment  of  bill  to  joint  draw- 
ees  3187 
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(Continued), 
presentment  of  check,  effect  of  de- 

Icl^       1X1  •«■        ...        .>.        .....        ■••....      CMtfOO 

presentment*  of  note,  effect  of  de- 
lay In 3248 

protest  of  foreign  bill  necessary. .  8225 
presentment  of  part  of  bill  in  set.  3175 
presentment,  rules  for  making. . .  3131 
presentment    to   principal    debtor 

not  necessfliry 3130 

presentment,  waiver  of 3159 

.  protest,  by  whom  made 3226 

protest,  how  made 3227 

protest,  notice  of  given  how 3231 

protest,  time  for  making 3229 

protest,  waiver  of 8160 

protest,  waiver  of '. .  8232 

protest,  when  excused 3230 

protest,  where  made 3228 

transfer  of  non-negotiable  instru- 
ment  1459 

unconditional,  must  be 3088 

unindorsed  note  negotiable 3102 

waiver  of  code  provisions  respect- 
ing  8268 

warehouse  receipts 1858d 

warranty   of    indorser,  what    im- 
plied  8116 

what  must  not  contain 3093 

NEUTER    GENDER     included    in 

masculine 14 

NEUTRAL   PAPERS,  Implied  war- 
ranty, in  marine  Insurance 2688 

NOMINAL  DAMAGES,  when  allow- 
ed  3360 

NONRESIDENT,  adoption  proceed- 
ings  k    226 

alien,  inheriting,  when  must  make 

claim 672 

assignment  for  creditors  by.  .3449,  3451 

transfer  of  stock  by 326 

NOTARY,     acknowledgment,     may 

take 1181,1182 

acknowledgment  or  proof  in  state  1181 
acknowledgment  or    proof  out  of 

state 1182 

acknowledgment  or  proof  out  of 

United  States 1183 

bill  of  exchange  payable  at  office 

of,  when 3176 

bill  presented  by,  when 3226 

bill  presented  to,  when 3186 

making  protest  may  give  notice. .  3231 
negotiable    instrument    presented 

to,  when 3131 

offer    of    performance    made    to, 

when 1488 

protest,  how  made 3227 

NOTE.        See     Negotiable     Instru- 
ments. 
NOTICE,  abatement  of  nuisance,  of  3501 
abandonment   of    ship  to   insurer 

by 2721,  2722 

action,  not  necessary  before 703 

actual,  is  what IS 

adverse   claim   to  deposit,  to   de- 
positor  1825 

agent  to,  as  notice  to  principal 2332 


Sec. 
NOTICE  (Continued), 
appropriation  of  water,  of...  1415,  1416 

assessment  of  stock,  of 335-339 

carrier    or    depositary,    necessary 

to  stoppage  in  transit 3079 

change  of  corporation's  principal 

place  of  business 321a 

change  of  name  sufficient 2454 

consolidation    of    mining  corpora- 
tions, of 587a 

constructive,  facts  to  put  one  on 

inquiry 19 

constructive,  is  what 18 

delay  in,  how  waived 2636 

delinquent  assessment 337-339 

depositary  must  give  to  real  owner  1826 
directors  and  stockholders*,   post- 
ing      321 

dishonor,  of 3141-3159 

duty     of     gratuitous     depositary 

ceases  upon 1847 

ejectment  without  notice 793 

election  of  directors  of  corporation    302 
filing  inventory  of  wife's  property 

as 166 

form 3143 

found,  of  thing 1865 

freight,  of  arrival  of  to  consignee  2120 
freight,  of  storage  of  to  consignee  2121 
hirer  of  personal  property  may  re- 
pair after 1957 

hirer  of  real  property  may  repair 

after 1942 

hiring  terminated  by 1934 

innkeeper  exempted  by  giving 1860 

inquiry,  of  facts  to  put  one  on 19 

instruments   not   avoided   against 

purchaser  with 1228 

insurance  of  loss  undet 2633 

insurance  of  loss  under,  defects  in 

waived 2635 

Is  actual  or  constructive 18 

lease,  terms  of.  may  be  changed 

by  notice 827 

letter  of  credit,  to  writer  of 2865 

life  Insurance  policy,  of  transfer 

of 2765 

meeting  of  corporations 302 

meeting  to  remove  directors,  of. .    310 
partnership,         dissolution         of 

2453,   2454,  2509 

partnership,  of  renunciation  of,  re- 
lieves partner 2417 

pledge,  of  sale  of 3002,  3003 

principal  or  agent,  when  deemed 

to  other 2332 

prlncipars  default,  guarantor  not 

entitied  to 2808 

protest,  of    3231 

purchaser  for  value  without.  ..856,  869 

record  as 1207 

record  of  assignment  of  mortgage 

as 2934,2935 

record  of  conveyance  as 1207 

record  of  Instrument  as 1213 

re-enter,  of  intention  to 791 

sale  of  deposit  in  danger  of  perish- 
ing  1837 

selection  of  one  of  several  alterna- 
tives   1449 
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NOTICE  (Continned). 

selection  of  place  of  delivery 1756 

stockholders,  of    meeting  to  con- 
tinue corporate  existence 287 

tenancy  at  will,  termination  of..    789 

tenant  at  will,  to  quit 789,  790 

tenant  to  give  landlord  of  adverse 

proceeding 1949 

terminates  employment 199C,  1999 

unrecorded    instrument  valid    be- 
tween parties  with 1217 

unclaimed  savings  deposits 580 

trustee,  of  adverse  interests 2233 

3ee  Negotiable  Instruments. 

NOVATION  a  contract 1532 

defined 1530 

modes  of 1531 

rescission   of 1533 

NUISANCE,    abatement    does    not 

preclude  action 3484 

abatement  of  a  private,  notice...  3503 
abatement  of  a  private,  when  al« 

lowed 3502 

abatement  of  a  public 3491 

abatement  of  a  public,  by  whom  3494 

abatement  of  a  public,  how 3495 

abatement  not  to  prejudice  right 

to  damages 3484 

defined 3479 

indictment  for 3491,  3492 

information  for 3491,  3492 

notice  of  abatement 3503 

private  action  for  a  public 3493 

private,  is  what 3481 

public,  defined 3480 

public,  private  action  for 3493 

remedies  for  a  private 3502 

remedies  for  a  public^ 3491 

successive  owners,  liability  of . . . .  3483 
time  does  not  legalize  a  public. ..  3490 
what  not  deemed  a 3482 

NUMBER,    singular    or    plural,    of 

words  in  code 14 

NUNCUPATIVE  WILL  .    . .       1288-1291 

OATH,  defined  14 

homestead  appraisers,  of 1250 

person  solemnizing  marriage  may 

administer 72 

person     taking      acknowledgment 

authorized  to  administer 1201 

OBLIGATION.    See  Contract 

accord  defined 1521 

accord,  effect  of   1522 

act  of  God  excuses  performance  1511 
alteration  of  contracts.    See  Con- 
tracts, 
alternative,     right     of     selection, 

how  lost 1449 

alternative)  right  of  selection,  who 

has 1448 

alternatives  indivisible 1450 

alternative,  nullity  of  one 1451 

application  of  payment  to 1479 

application    of    performance,    by 

creditor 1479 

application  of  performance,  order 

of 1479 

irises    from    agreement  or   opera- 
tion of  law 1428  •  • 


See. 
OBLIGATION  (Continued). 

arises  how 1428 

assuming,  by  accepting  benefits..  1589 

conditional,  when 14.^4 

condition  concurrent  defined 1437 

condition  concurrent,  performance 

of 1498 

conditions,  Impossible,  void 1441 

conditions,  kinds  of 1435 

conditions  of  forfeiture,  construed 

how 1442 

conditions,  performance  of,  when 

essential 1439 

condition  precedent  defined 1436 

condition    precedent,  performance 

of 1498 

condition  subsequent  defined 1438 

condition,  unlawful,  void 1441 

consideration,    ratable    proportion 

when  performance  prevented...  1514 
consideration.    See  Contracts, 
contribution    between    Joint    ob- 
ligors  1432 

covenants  running  with  land.  .1460-1408 

covenants,  apportionment  of 1467 

created  how 1428 

defined 1427 

enforced  how 1428 

extinguished  by  performance 1473 

extinguishment    by    offer    of    per- 
formance  1485-1505 

extinguishment    by    performance 

1473-1479 

forfeiture,  construed  how 1442 

imposed  by  law 1708-1717 

impossible  conditions,  void 1441 

Infant  cannot  disaffirm  what 37 

interest   stopped  by  offer  of    per- 
formance  1504 

interpretation,  general  rules  of . . .  1429 
interpretation.    See  Contracts. 

Joint  debtors,  release  of 1543 

Joint,  presumption  in  favor  of 1431 

Joint,  several,  etc 1430 

Joint,  when 1431 

law,   creating    and    enforcing  by 

operation  of 1428 

law  imposes  what 1708-1717 

mistake.    See  Mistake. 

novation  a  contract 15.'^2 

novation  defined 1^.0 

novation,  modes  of 15.*5l 

novation,  rescission  of 15S3 

offer  of  performance,  effect  of 1485 

payment,    application    to    obliga- 
tions  1479 

payment  Is  what 1478 

payment,  tender  and  deposit  ex- 
tinguish demand 1500 

pecuniary,  extinction  by  tender..  1500 
performance,  application  of  act  by 

way  of 1479 

performance  by  one  Joint  debtor, 

effect  of 1474 

performance,     compensation     for 

delay 1492 

performance,  conditional  offer  of.  1491 
performance,    creditor's   retention 
of  thing  he  refuses  to  accept. .  1505 
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8eo. 
OBLIGATION  (Continued), 
perrormance,  custody  of  thing  of- 
fered  1503 

performance,  directions  by   credi- 
tors, effect  of 1470 

performance  excused  by  what...  1511 

performance  excused  when 1440 

performance  excused,  ratable  pro- 
portion of  consideration 1514 

performance  extinguishes 1473 

performance  of   conditions  essen- 
tial when 1439 

performance  of    conditions  prece- 
dent and  concurrent 1498 

performance,  offer  of,  ability  es- 
sential  1405 

performance,    offer    of,    creditor's 
retention  of  thing  he  refuses  to 

accept 1505 

performance,  offer  of  conditional  1404 
performance,  offer  of,  effect  on  ac- 
cessories  1504 

performance,   offer  of,  objections 

to 1501 

performance,  offer  of  partial ....  1486 
performance,  offer  of  stops  inter- 
est  1504 

performance,  offer  of  to  be  in  good 

faith 1403 

performance,  offer  of  to  be  made 

by  whom 1487 

performance,  offer  of  to  be  made 

when 1490,  1491 

performance,  offer  of  to  be  made 

where 1488,  1499 

performance,  offer  of  to  be  made 

where  and  to  whom. 1488 

performance,    offer  of,  waiver   of 

objections  to 1501 

performance,  offer  of,  willingness 

essential 1495 

performance,  partial,  effect  of . .. .  1477 
performance,  part,  in  satisfaction  1524 
performance  prevented   by  credi- 
tor  1512 

{performance,  production  of  thing 

to  be  delivered  not  necessary. . .  1496 
performance,  refusal  to  accept. . .  1440 
performance,    refusal    to    accept 

offer  of 1515 

performance,  thing   offered  to  be 

kept  how  by  obligor 1503 

performance,  thing   offered  to  be 

kept  separate 1497 

performance,  title  to  thing  offered  1502 
performance  to  one  joint  creditor, 

effect  of 1475 

property,  is 1458 

receipt,  right  to  require 1409 

refusal  to  accept  offer  of  perform- 
ance  1511 

refusal  to  accept  performance. .. .  1440 

release  extinguishes 1540 

release,  general,  extent  of 1542 

release  of  joint  debtor's 1543 

satisfaction  defined 1523 

satisfaction,  part  performance  in.  1524 

statute  of  frauds,  in  general 1624 

substitution  of  new 1531 

substitution  of  parties 1531 


Seo. 
OBLIGATION  (Continued). 

transfer  of  burden  of 1457 

transfer  of  non-negotiable  instru- 
ment  1459 

transfer  of  right 1458 

transfer  of  rights  arising  out  of. .  1458 

unlawful  conditions,  void 1441 

waiver  of   objections   to  offer   of 

performance 1501 

See  Contracts. 

OCCUPANCY,  title  by 1000,  1006 

OFFER,  absolute,  must  be 1585 

acceptance,  how^made 1582 

of  guaranty,  not  binding 2705 

revoked,  how 1587 

revoked,  when 1586 

what  deemed 1584 

OFFER        OF       PERFORMANCE, 
ability    and    willingness,    when 

equivalent  to 3130 

compensation  for  delay,  with ....    1492 
concurrent    conditions    of,    when 

necessary ' 1439 

effect  of,  on  accessories  of  obliga- 
tion  .• 1504 

exonerates  surety,  by  any  person.  2839 

extinguishes  obligation   1485 

extinguishes    obligations  for  pay- 
ment of  money,  when 1500 

good  faith,  to  be  in 1493 

lien  redeemed  by 2905 

objections  to  mode,  when  waived  1501 

partial 1486 

party  must  be  able  to  perform  . .  1495 
passes  title  to  personal  property 
under   executory  agreement  of 

sale  , 1141 

produced,  thing   offered  need   not 

be 1496 

receipt  may  be  required  upon 1499 

refusal  to  accept  performance  be- 
fore   1515 

separate,  thing  offered  to  be  kept  1497 

unconditional,  except  1408 

unconditional,  must  be 1494 

vests  in  creditor,    thing    offered 

1502,  1503 

what  excuses 1511 

when  excused   1440 

when  made  1469,  1491 

where  made 1489 

whom  made  by 1487 

whom  made  to 1488 

OFFICE,  injunction  not  granted  to 

prevent  exercise  of 3423 

OFFICER,  joint  authority  of,  con- 
struction of   12 

lien  of,  for  levy  of  writ 3057 

OLOGRAPHIC  WILL 1277,  1276 

OPERA-HOUSE.    See  Theater. 
OPPRESSION  avoids  contract  1567,  1669 
exemplary  damages  in  case  of . . .  3294 
interest  as  damages  in  case  of  . .  3288 
OPTION  as  to  delivery,  notice  of, 

must  be  given 175G 

as  to  place  of  offering  performance  14S0 
beneficiary,  of,  in  breach  of  trust  2237 
of  owner  in  confusion  of  goods  as 

to  value  or  thing  1032 

payee,  of,  as  to  payment 30U0 


968 


Index. 


Sac 

OPTION  (Continued), 
selection  between  altematiyes  1448-14'0 

waived,  how 1756 

ORAL  OBLIGATION.     See  Statute 

of  Frauds. 
ORPHAN,    apprenticing.     See    Ap- 
prenticeship. 
ORPHAN    ASYLUM,  children  who 

may  be  committed  to 607fc 

establish  ing  by  corporation 585 

OVERINSURANCE.  return  of  pre- 
mium on   2630 

effected  by  simultaneous  policies.  2621 

by  successive  policies 2622 

OWNERSHIP.     See  Property. 

PARENT  AND  CHILD,  abandoned 
child,  parent  forfeits  guardian- 
ship of  246 

abduction 49 

abuse,  parental,  remedy  for 203 

adoption  of  chWd.    See  Adoption. 

adult  child,  compensation  and  sup- 
port of 210 

apprenticeship.  See  Apprentice- 
ship. 

authority  of  parent  ceases,  when    204 

children,  support  and  maintenance 
of.    See  Divorce. 

children  who  may  be  arrested  and 
committed  to  asylums,  etc 607g 

compensation  of  adult  child 210 

custody  of  child  of  annulled  mar- 
riage        85 

custody  of  child,  parent  may  re- 
linquish       211 

custody  of  child,  rules  for  awarding    246 

custody  of  children,  exclusive, 
when  husband  or  wife  may  sue 
for  1»9 

custody  of  children.  In  general  . .     197 

custody  of  children  when  parents 
separated 198 

custody  of  children,  wife  may  ob- 
tain  when    214 

custody  of  children.    See  Divorce. 

custody  of  illegitimates  200 

domicile  of  child,  parent  may  de- 
termine      213 

emancipation  of  child i:ll 

guardian,  appointment  of,  ends 
parental  authority 204 

guardianship.  See  Guardian  and 
Ward. 

illegitimacy  of  child,  how  proved  .     195 

legitimacy  of  children  born  after 
dissolution  of  marriage   194 

legitimacy  of  children  born  in  wed- 
lock       193 

legitimacy  of  children  born  of  void 
or  dissolved  marriage 193 

legitimacy  of  children,  who  may 
dispute 195 

legitimized,  child  becomes  by  mar- 
riage of  parents 215 

marriage  of  infant  ends  parental 
authority 204 

necessarioR  furnished  parent, 
child's  promise  to  pay 206 


Beo. 
PARENT      AND      CHILD     (Con- 
tinued), 
necessaries,  third  person  may  fur- 
nish child,  when  parent  neglects 

to  207 

necessaries  to  furnished  child,  par- 
ent not  liable  for 208 

parental  abuse,  remedy  for 208 

parental  authority  ceases,  when  . .    204 
parent,  allowance  to,  out  of  child's 

property 201 

posthumous     children,      property 

rights  of   698 

residence  of  child,  parent  may  <le- 

termine 213 

services  of  child,  parent  may  re- 
linquish        211 

stepfather's  rights  and  liabilities  .    200 

support  of  adult  child 210 

support   of   child   enforced    when 

freed  from  parental  domination   203 
support  of  children,  obligation  for    196 
'support  of  child  when  parent  dies 
•  without  providing  for,  remedy  .    205 
support  of  furnished  child,  parent 

not  liable  for 208 

support  of  wife's    children,    hus- 
band not  liable  for 209 

support,  reciprocal  duties  of 206 

wages  of  child  212 

ward,  marriage  of 254 

PAROL  OBLIGATIONS.     See  Stat- 
ute of  Frauds. 
PARTIAL  PERFORMANCE,  effect 

of 1477 

eztlngrulBhes  obligation 1524 

guarantor,  effect  on,  of  principal's 

accepting 2822 

Hen,  does  not  extinguish 2912 

makes  oral  contract  of  sale  valid  .  1741 

offer  of    1488 

PARTIES,  suit  to  obtain  duplicate 
of  lost  or  destroyed  certificate  of 

stock 828 

PARTITION,  easement,  of   807 

homesteads,  of 1237a,  12S7b 

PARTNERSHIP,    account,    mutual 

liability  of  partners  to 2412 

account,  partners  must  for  profits 

of  adverse  business 2438 

adverse  business,  partner  may  not 

engage  In   2436 

affidavit  as  to  sums  contributed  by 

special  partners   2481 

affidavit  of  publication  of  certifi- 
cate of  special  partnership 2484 

agent,  partner  Is  for  firm 2429 

agent,  partner  liable  as 2443 

arbitration,  partner  may  not  sub- 
mit to    2430 

assignment,  partner  may  not  make  2430 
assignment  for  creditors,  partner 

may  not  make 2430 

authority  of  majority  of  partners  2428 

authority  of  partner   2429 

authority  that  partner  has  not  . . .  2430 
bad  faith,  whether  acts  of  partner 

In,  binding  ,... 2431 

certificate  of  firm  under  fictitious 
name 2466-2469 
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Sec. 
PARTNERSHIP  (Continued), 
certificate  of  special    partnership 

2479-2485 

compensation  of  partner  for  ser- 

vices  to  firm,  no 2413 

confess  judgment,  partner  may  not  2430 

death  dissolves  245 

debts   barred,  liquidating  partner 

cannot  revive 2462 

debts,  partner  may  require  appli- 
cation of  firm  property  to 2405 

defined    2395 

dissolution  by  will  of  partner 2450 

dissolution  of,  liability  thereafter 

to  persons  without  notice 2453 

dissolution  of,  notice  of 2453,  2454 

dissolution  of,  notice  by  change  of 

name 2454 

dissolution  of,  partner's  powers  af- 
ter  2458-2462 

dissolution  of,  what  works 2450 

dissolution,  partial 2451 

dissolution,  when  partner  entitled 

to 2452 

dissolution  of  mining,  not  worked 

by  transfer  of  interest 251C 

dissolution  of  special  partnership  2509 

duration  of,  in  general  2449 

fictitious     name,    under,    county 

clerk  to  keep  register  of 2470 

fictitious  name,  under,  filing  and 

publishing  certificate 2466,  2468 

fictitious   name,   under,   effect   of 
not   filing    and    publishing   cer- 

ficate    2468 

fictitious  name,  under,  foreign  . .  2467 
fictitious  name,   under,  new   cer- 
tificate on  change  of  partner  . .  2469 
flctitious  name,  under,  register  of, 

as  evidence 2471 

foreign,  under  fictitious  name  ...  2467 
formation,  consent  necessary  to  . .  2397 

formation  of  special  2477 

fraudulent  conveyances  by  special  2496 

general,,  defined 2424 

goodwlU   992,  993 

goodwill,  partner  may  not  dispose 

of    2430 

goodwill,    sale    of,    restraint    of 

trade 1674,  1675 

goodwill  subject  of  ownership  . .    655 
goodwill.    See  Goodwill. 

indemnification  of  partner 2412 

insurance    by    partner,    form    of 

policy  2590 

Insurance,  not  avoided  by  transfer 

between  imrtners 2557 

Interest  and  profits  of  special  part- 
nership   2494 

Interest  in  property  defined 684 

Judgment    confessed     by    special 
partner  void  as  to  creditors  . . .  2496 

Judgment  of  dissolution 2450 

Judgment   of  dissolution,   partner 

entitled  to,  when  2452 

Judgment,  partner   may  not   con- 
fess   2430 

liability  of  one  held  out  as  part- 
ner   2444 


Sec. 
PARTNERSHIP  (Continued), 
lien   by  special   partner,   void  as 

against  creditors 2496 

lien   of   partners   on    property   In 

mining  partnership   2514 

li^n  of  partner  on  shares  of  co- 
partners for  payment  of  debts, 

etc 2405 

liquidation  of,  power  of  partners 

in  2461 

liquidation  of,  what  partner  may 

and  may  not  do  in  2462 

liquidation  of,  who  may  act  in  . .  2459 
liquidation  of.  who  may  not  act 

in  2460 

losses  and  profits  of  mining 2513 

losses,  partner*R  share  in   2403 

losses,  when  division  of  implied  .  2404 

majority  of  partners  govern 2428 

mining,    express    agreement    not 

necessary    2512 

mining,   express   authority   neces- 
sary to  bind  2519 

mining,  lien  of  partners  on  prop- 

.  erty 2514 

mining,  mine  is  firm  property 2515 

mining,    owners    of    majority    of 

shares  govern   2520 

mining,  profits  and  losses  shared 

how 2513 

mining,  purchaser  in  takes  subject 

to  liens,  unless 2517 

mining,   purchaser  in  takes   with 

notice  of  Hens,  when 2518 

mining,  relation  arises  how 2512 

mining,  transfer  by  partner  does 

not  dissolve 2516 

mining,  when  exists  2511 

negotiable  Instruments,  power  of 

liquidating  partner  as  to 2462 

new  obligation,  liquidating  partner 

cannot  create 2462 

new  partner,  not  without  consent 

of  all   2397 

ostensible  partner,  liability  of 2444 

partner's  acts  in  bad  faith,  whether 

binding    2431 

partners    are    trustees    for    each 

other 2410 

partners,  change  of  In  firm  under 

fictitious  name,  certificate 2469 

partners,  good  faith  to  be  observed 

between 2411 

partner's  liability  for  copartner  .  2443 
partner's  liability  to  third  persons  2442 
partner  may   engage  in   separate 

business,  when   2437 

partner  may  not  engage  in  what 

business 2436 

partner,  no  one  liable  as,  unless 

held  out  as  such   2445 

partner,  whether   may  dispose  of 

whole  property 2430 

preference  to  creditors  over  special 

partner 2491 

preferential    transfer    by    special, 

void  as  to  creditors 2496 

profits  and  interest  of  special  part- 
nership   2494 

profits  and  losses  of  mining 2513 
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Sea 
PARTNERSHIP  (Contlnned). 
profits  of  partner  belong  to  firm  . .  2435 

profits,  partner's  share  In 2403 

property  acquired  with  firm  funds, 

presumed  to  be  partnership  . . .  2406 
property  of,  consists  in  what  ....  2401 

property  of,  mine  is  2515 

property  of,  partner's  interest  in  .  2402 
property,  partner  may  require  ap- 
plication of,  to  debts   2404 

property,    whether    partner    may 

dispose  of  whole 2430 

realty  of,  when  deemed  personalty  2406 

reimbursement  of  partner 2412 

renewal  of  special  partnership  . . .  2485 
renunciation  of  future  profits  by 

partner,  effect  of  2418 

renunciation  of  future  profits  ex- 
onerates partner 2417 

restraint  of  trade,  contracts  in  . .  1675 
separate  business,  partner  may  en- 
gage in,  when  2437 

ship,  Joint  use  of,  does  not  create  2396 

shipowners,  whether  partners 2396 

special,  acknowledgment  and  rec- 
ord of  certificate 2480 

special,  affidavit  as  to  sums  con- 
tributed   2481 

special,  affidavit  of  publication  of 

certificate,  as  evidence 2484 

special,  become  general,  when  ..  2507 

special,  certificate  of   2479 

special,  certificate  of,  to  state  what  2479 

special,   dissolution  of   2509 

special,  effect  of  false  statement  in 

certificate  of 2480 

special,   effect  of    not  publishing 

certificate 2483 

special,   effect  of  special  partner 

withdrawing  capital   2495 

special,  formation  of 2477 

special,  general  and  special  part- 
ners   2478 

special,  general  partner  may  sue 

and  be  sued 2492 

special,  interest  and  profits 2494 

special,    liability    of    the    special 

partners 2500-2502 

special,  none  without  compliance 

with  code  2482 

special,  of  what  to  consist 2478 

special,  only  the  general  partners 

may  act 2490 

special,  preferential  transfer  void  2496 
special,   publication   of  certificate 

of 2483 

special,  renewal  of 2486 

special,  who  may  question  exist- 
ence of 2503 

special  partners,  liability  of  2501,  2502 
special  partner,  loan  by  to  firm  . . .  2491 
special  partner  may  not  withdraw 

capital   2493 

special   partner's    name  not  used, 

unless   with   **limited"    2510 

special    partners,    new,    admitted 

how 2508 

special  partner,  power  of  . .  2490,  2491 
transfer  of  interest  dissolves  ....  2450 


PARTNERSHIP  (Continued), 
trustees,    partners    are    for    each 

other 2410 

war  dissolves  2450' 

withdrawal  of  capital    by  special 

partner 2493.  2495 

PARTY-WALL,   right  to  use  waU 

as 801 

PASSENGER,  carrier's  duty  to,  in 

general  2100-2104 

damages  for  refusal  to  carry 482. 

duty  of  railroad  to  accommodate 

and  transport   481 

ejecting  for  refusal  to  pay 487 

freight  and  construction  trains  . .    483 

inside  room  for 483 

printed  rules  and  regulations  as 

to 484 

refusing  to  pay  fare 487 

ship,  on,  master's  power  over 2038 

tickets,  conditions  in  limiting  lia- 
bility   2176 

tickets,  how  Issued  490 

tickets  to  be  good  six  months  . . .    490 

PASTURE,  right  to 801,   802 

lien  for 3051 

PATENT,  recorded  without  acknowl- 
edgment   1160 

PAWN.    See  Pledge. 
PAWNBROKER.    See  Pledge. 

PAYMENT,  agent,  to 2335 

application  of  to  obligations 1479 

defined  1478 

effect  of  offer  of,  on  accessory  of 

obligation   1504 

honor,  for,  how  made 320S 

honor,  for,  made  when 3203 

indemnity,     when     necessary     to 

claim 2778 

liquidated  debt  of  less  than   ....  1524 
negotiable  instrument  of,  made  to 

whom   3164,  3080 

negotiable  instrument,  of,  payable 

to  fictitious  person  3103 

obligation,    how   extinguished   by 

offer  of 1500 

payee's  option  as  to  class  of 3090 

surrender  of  instrument  as  condi- 
tion of   3137 

tender  and  deposit  extinguish  obli- 
gation   1500 

tender,  extinction  of  obligation  by  1500 

tender  stops  interest 1504 

See  Sales. 

PENAL    DAMAGES    3344-3348 

PENAL    LAW,  ,  specific   relief    not 

granted  to  enforce  3369 

PENALTY,  carrier  liable  to,  for  not 

starting  on  time 2172 

contract  with,  may  be  specifically 

enforced 3380 

cruelty  to  animals  and  children, 

for  607e 

damages,  penal   3344-3348 

injunction 3369 

liquidated  damages,  or 1670, 1671 

not  to  be  enforced  by  specific  or 

preventive  relief 3369 

overcharging    by    street    railway, 
for  501,  504 
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Sec. 
PENALTY  (Oontlnned). 

penal  damages 3344-3348 

public  places,  for  denying  admis- 
sion to   51-54 

recovery  by  purchaser  of  franchise 

under  execution 390 

specific    enforcement   of   contract 

with 3389 

specific  relief  not  granted  to  en- 
force   3369 

street-car  ticket,  for  not  furnishing    505 

surety  not  liable  beyond 2836 

telegraph  or  telephone,  for  injur- 
ing     538 

timber,  for  cutting  or  injuring  . . .  1716 
tolls,  for  charging  unauthorized  . .    514 

treble  rent 3344,3345 

trespassing  on  property  of  wagon 

road  corporation  520 

warehousemen's  liability  for 1858f 

waste,  for 1715,  1716 

PERFORMANGB,     application     of 

general 1479 

condition  precedent,  when  neces- 
sary   1439 

conditions  of  proposal,  acceptance  1584 

excused  how  1511 

excused  when  1440,  1473 

extension  of  time,  how  effected  . .  1698 
holiday,  when  time  for  falls  on  . .      11 
in  mode  directed  by  creditor,  suffi- 
cient   1476 

Joint  creditor,  to  one 1475 

Joint  debtor,  by  one 1474 

partial   1477 

See  Partial  Performance. 

payment,  when  called 1478 

pledgee  must  demand 3001 

precedent  conditions  1110 

prevention,  effect  of 1512,  1514 

refusal  to  accept,  before  offer  . . .  1515 

surety  may  compel  2846 

time  of 1657 

See  Offer  of  Performance. 

PERILS  OF  SEA 2197,  2199 

PERISHABLE   deposit,  sale  of  . . .  1837 

sale  for  freightage 2204 

PERJURY,  land  and  building  corpo- 
ration may  commit,  in  false  re- 
port      644 

PERPETUITIES 715,  716 

PERSONAL      PROPERTY.  See 

Property. 

accession  to 1025-1033 

acquisition,  modes  of  1000 

action,  thing  In 953,  054 

ch/attel  interests  are  what  765 

chose  in  action  defined 953 

chose  in  action,  transfer  and  sur- 
vivorship        954 

conflict  of  laws 946 

confusion  of  goods 1025-1033 

consist  of  what 663 

estates  at  will  are  chattel 765 

estates  in    ^ 701 

goodwill 655 

goodwill  defined  092 

goodwill  transferable   993 

Includes  what  14 


Seo. 
PERSONAL      PROPERTY      (Con- 
tinued). 

interests  in,  generally 702 

interests  in.    See  Property. 

inventions,  property  in 9R0-9S5 

letters,  property  in 980-985* 

limitation  of  actions 1007 

minor's  contract,  respecting  that 

not  in  his  possession 33 

occupancy,  title  by 1006 

private  writings,  to  whom  belong.    985 

products  of  the  mind 980-985 

recovery  of 3379,  3380 

thing  in  action 953,  954 

title  deeds 994 

trademaric 655,  991 

transfer  of.    See  Sales;  Transfer.:. 

trusts  to  receive  income  of 2245 

what  is 603 

what  law  governs 946 

writings,  property  In 980-985 

See  Goodwill;  Property. 

PEW  as  a  servitude 801,  802 

PHRASE,  how  construed 13 

PIER  corporation 528-531 

PILOT.    See  Shipping. 

PIONEER  SOCIETY,  limitation  on 

amount  of  land  held  by 596 

PLEDGE,  apparent  owner,  by 2991 

contract  deemed  a,  when 2987 

debtor's      misrepresentation       of 

value,  effect  of 2999 

defined 29S6 

delivery  essential 2988 

factor  may  not 2368 

foreclosure  of  right  of  redemption  3011 

further 2999 

gratuitous  pledge  holder  can    ex- 
onerate himself,  how 2995 

gratuitous  pledge  holder's  liabili- 
ties  2998 

increase  of  thing 2989 

lien  dependent  on  possession 2988 

lienor  may  pledge 2990 

negotiable  instrument  may  contain.  3092 
pledge    holder    cannot    exonerate 

himself 2995 

pledge  holder  is  who 2993 

pledge      holder      must      enforce 

pledgee's  rights .2996,  2997 

pledge  holder's  obligations 2995 

pledge  lender  is  who 2992 

pledge  lender  may  withdraw  prop- 
erty, when 2994 

real   owner  cannot   defeat  pledge 

by  apparent  owner 2991 

sale,  auction 3005 

sale  before  pledgee's  claim  is  due  3009 

sale,  demand  a  prerequisite 3001 

sale,  must  be  by  auction 3005 

sale,  notice  of,  to  pledgor 3002 

sale  of  securities 3005 

sale  on  demand  of  pleclgor 3007 

sale,  pledgee  may  retain  what 3009 

sale,    pledgee,    or    pledge    holder, 

may  purchase 3010 

sale,  surplus  to  be  paid  pledgor. .  3008 

sale,  waiver  of  demand 3004 

sale,  waiver  of  notice 3003 
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8ec. 
PLEDGE  (Continued). 
Bale,  when  pledgee  may  have....  3000 
securities,  collection  and  sale  of. .  3006 

PLURAL  includes  singular 14 

Included  in  singular 14 

POLICE,  members  of    societies  for 

prevention  of  cruelty  may  act  as  607f 
to  aid  societies  for   prevention  of 

cruelty 607c 

POSSESSION,     adverse    owner    of 

property  in,  may  transfer 1047 

banker's  lien  dependent  on 3054 

bottomry  independent  of !  3027 

covenant    of,     implied    in    hiring 

1927,  1055 

damages  for  unlawful 3334 

factor's  lien  dependent  on 3053 

gift 1147 

lease,  when  renewed  by  continued  1945 

legacies,  of,  how  obtained 1363 

lien  for  services  dependent  on 3051 

lien  of  purchaser  independent  of  3050 

lien  of  seller  dependent  on 3049 

mortgagee  not  entitled  to 2927 

mortgagee,  when  may  take,  of  per- 
sonal property 2966 

offioer's  lien  dependent  on 3057 

pledge,  change  of,  necessary  in..  2988 
seaman's  lien  independent  of....  3056 
shipmaster's  lien  independent  of.  3055 

summary  proceedings  for 794 

transferred    for    security    deemed 

pledged 2987 

vendor's  lien  independent  of 3046 

POSSIBLE,  object  of  contract  must 

be 1596 

what  is  deemed 1597 

POSSIBILITY  cannot  be  trans- 
ferred ..    . 1045 

POSTHUMOUS  OHILDUEN,  birth 
of,  defeats  certain  future  in- 
terests      739 

deemed  living  at  death  of  parent.  1403 

property  rights  of 698,  739 

succession  by 698,  1339 

POWER,  execution  of 860 

POWER  OP  APPOINTMENT,  by 
married  woman,  acknowledged, 

how 1094 

effect  of 781 

instruments  executed  under 1095 

POWER  OF  ATTORNEY,  gratu- 
itous employee,  to 1977 

mortgage,  to  execute 2933 

revocation  of 1216 

to  convey  realty 1094,  1095 

PREFERENCE,      assignment      for 

creditors 3451-3453 

creditors,  of,  in  general 3432 

messages 2207,2208 

PRESCRIPTION,  islands 1016 

title  by 1007 

PRESIDING  ELDER,  religious  cor- 
porations       602 

PRESUMPTION,  adequacy  of  dam- 
age as  relief 3387 

bill  dishonored 3133 

cancellation     of     contract,    extin- 
guishment  1699 


PRESUMPTION  (Continued), 
certificate  of  shipmaster  in  favor 

of  sailor 2(^ 

child,  relinquishment  of  control..    211 

collision,  breach  of  rules 972 

community  or  separate  property. .    164 
consideration    for    negotiable    in- 
strument  3104 

consideration    in    written    instrn- 

ment 1614 

contract,  uncertainty  In 1649,  1654 

conv^sion,  damages 3336 

creditor's   retention   of    part  per- 
formance not  voluntary 1477 

damage,  adequacy  of  relief 3387 

damages  by  conyerBlon 3336 

date  of  delivery,  as  to 1055 

depositary  in  fault 1838 

divorce,  lapse  of  time 125,  126 

divorce,  residence 129 

fee  simple  passes 1105 

fraud,  repelling 3441 

gift  causa  mortis 1150 

grant,  time  of  delivery 1055 

hiring  of  real  property  renewed. .  1945 
insurance,  representation  refers  to 

time  of  completing  contract. . . .  2577 
Insured,  has    knowledge  of    prior 

loss 2671 

Intent  to  extinguish  contract  when 

canceled 1699 

Joint  obligation 1431 

lease,  renewal 1945 

lease,  term  of 1943 

legitimacy 193 

managing   owner  of  ship  has   no 

compensation 2072 

obligation  Joint 1431 

origin   of  uncertainty  in   contract 

1649,  1654 

partnership  property 2406 

reformation  of  contract 3400 

'sale  wlttiout  delivery 3440 

servant,  term  of  hiring 2010,  2011 

ship,  actual  loss  of 2706 

ship,  managing  owner,  compensa- 
tion  2072 

shipmaster's  certificate 2059 

terra     for    which    real    property 

hired 1943 

transfers,      without       possession, 

fraudulent 3440 

undue  influence  of  trustee. 22?5 

wife,  property  conveyed  to 164 

wife,  separate  property 164 

PREVENTION  of  performance  1511-1514 
of  reduction  of  contract  to  writing  1623 
PREVENTIVE    RELIEF,    only    In 

special  cases 3275,  3366 

how  given 3368 

by  injunction.    See  Injunction. 

PRICE  defined 1721 

PRIEST,  religious  corporations 602 

PRINCIPAL    AND    AGENT.     See 

A&rencv 
PRINCIPAL    AND  SURETY.      See 

Suretyship. 
PRINTING,  Included  in  word  "writ- 
ing"        14 
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Sec. 

PRIORITY,  bottomry  liens 3029 

different  employments   '. 1988 

Hens  according  to  date 2807 

lien    upon    single   fund  over   lien 

upon  several 2899 

mortgage  for  price  of  land  has  . .  2898 

of  record  priority  of  right 1214 

surety's  property  over   principal's  2850 

PRIVILEGED  COMMUNICATION. 
See  Libel;  Slander, 
enumeration  of  47 

PROCESS,  service  on  foreign  corpo- 
rations      405 

PRODUCTS  OF  THE  MIND,  prop- 
erty in 980-985 

PROMISE   OP  MARRIAGE,   when 

neither  bound 62 

damages  for  breach  of  3319 

PROMISSORY   NOTE.     See   Nego- 
tiable Instruments. 
PROPERTY,  absolute  ownership  . .     679 
accession  to.    See  Accession. 

accumulations 722-733 

acquisition,  modes  of 1000 

alien  may  take,  hold,  and  dispose 

of 670 

alienation,  future  interest  which 

suspends  power  of,  void 716 

alienation  may  be  suspended  how 

long 715 

alienation,  restraint  on,  void  ....    715 

alternative  future  interests 696 

appurtenances  are  what 662 

chattel  interests  are  what 765 

classes  of 657 

common,  interests  in 682 

common,  interest  in,  defined 685 

common,  what  Interests  are  in  . .    686 

community (582,  686 

community,  defined 164,  687 

community,   resorting  to,  for   ali- 
mony      141 

community.      See    Divorce;    Hus- 
band and  Wife, 
conditions  are  precedent  and  sub- 
sequent      708 

conditions  precedent,  void  when  .    709 

confusion  of  goods 1025-1033 

See  Conditions. 

contingent  interest  defined 695 

corporation  may  acquire 360 

defined 14,  654 

divorce,  disposition  of ,  on 146-148 

enjoyment,  fixing  time  of  707 

entireties,  by  husband  and  wife  .    682 

fixtures 1013 

fixtures.    See  Fixtures. 

found  property,  claimant  to  prove  1866 

future  estates,  qualities  of 699 

future  interests  defeated  how  739,  740 

future  interest  defined  690 

future  interests  in  the  alternative    696 
future  interest  not  defeated  when 

741,  742 

future  interest  not  void 698 

future  interests,  two  or  more  ....    696 
future    interests   vested    or    con- 
tingent      093 


Sec 
PROPERTY  (Continued), 
future  interests,  what   not  recog- 
nized       703 

goodwill  defined  992 

goodwill,  in 655 

goodwill  transferable 993 

husband  and  wife  ....  143, 158, 161,  177 
husband's,  debts,  not  liable  for. . .  171 
husband's,  support,  when    liable 

for 170 

husband's,    when    liable    for    ali- 
mony      141 

husband's,   when    not    liable    for 

wife's  debts 170 

income,  accumulation  of 722-733 

income  defined   ^ . . .     748 

increase  of,  ownership  of 732 

interest,  time  of  creating 749 

interests  as  to  time 68S 

islands,  ownership  of 1016-1018 

inventions,  rights  in 980-985 

joint  interest  defined 682 

joint  interests 682 

letters,  to  whom  belong 985 

limited  interest  defined 692 

occupancy,  title  by  1006 

owner,  all  property  has 609 

ownership,  absolute  or  qualified  . ,    678 

ownership,  absolute  when 679 

ownership,  classes  of 682 

ownership  defined 654 

ownership  of  interests,  as  to  time    688 

ownership,  several,  defined 681 

ownership,  termination  of  ....  739-742 

ownership,  time  of  creating 749 

parent's  support,  when  liable  for  .    201 

partnership  interest  defined 684 

perpetual  interest  defined  691 

personalty.     See    Personal   Prop- 
erty. 

posthumous  children 739,  698 

prescription   1007 

present  interest  defined  689 

private  writings,  to  whom  belong  .     985 

products  of  the  mind 980-985 

qualified  or  absolute  ownership  . .     678 

qualified  ownership 680 

realty.    See  Real  Property, 
restoration  of  thing  wrongfully  ac- 
quired   1712,  1713 

restraint  upon  alienation  void 711 

right  arising  out  of  obligation  is  1458 

separate,  of  spouses 162,  163 

several  ownership 681,  682 

several  ownership,  classes  of  ....    682 

several  ownership  defined 681 

state  may    hold,  as  private    pro- 
prietor      669 

state  owns  what  670 

termination  of  ownership 739-742 

termination  of  tenancy  at  will,  no- 
tice   789,  790 

time,  interests  as  to  688 

time  of  creating  ownership 749 

title  deeds 994 

trademark,  in 655,  991 

vested  future  interest  defined 694 

what  may  exist  in 6.')5 

who  may  own  671 
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PROPERTY  (Continued). 

wife  may  dispose  of 162 

writings,  property  in   980-985 

See  Personal  Property;  Real  Prop- 
erty. 
PROPOSAL,  qualified  acceptance  . .  1585 

revocation   1586,  1587 

to  contract,  acceptance 1582,  1585 

what  is  deemed  acceptance 1584 

PROTECTION  against  restraint  and 

injury  43 

to  personal  relations 49 

what  force  used  in  seeking 50 

PROTEST  of  bills  of  exchange  3225-3232 
PROVISIONS,  implied  warranty  on 

sale  of  1775 

PROXY,    voting    by,  at    corporate 

meetings  812 

PUBLIC,  grant  Interpreted  against 

grantee 1069 

contracts  interpreted  against  pri- 
vate party 1654,  1060 

deceit  upon 1711 

nuisance.     See  Nuisance. 
PUBLICATION,  assessment,  notice 

of 336 

delinquent  assessments 339 

libel  by  unprivileged 45 

partners,  of  names  of 2466 

partnership,  certificate  of  special  2483 
partnership,  change  of  name  of  .  2469 
partnership,  notice  of  dissolution  .  2453 

privileged,  defined 47 

products  of  mind  983 

special  partnership,  affidavit  of  . .  2481 
special  partnership,  notice  of  dis- 
solution of 2509 

PUBLIC  PLACE,  citizens'  rights  re- 

snectlnflT  51-54 

PUFFING  AT  AUCTION  '.V.V.V.V.  1797 
PURCHASE    MONEY,    priority    of 

mortgage  for 2898 

Hen  for 3046 

QUALITY,  damages  for  breach  of 

warranty  of  3313 

domestic  provisions 1776 

general 1773 

goods  Inaccessible  to  buyer 1771 

warranty  by  manufacturer  1768,  1770 
w^arranty  of  goods  sold  by  sample  1766 
warranty  on  executory  sale    1767 

QUANTITY,  implied  warranty  as  to  1773 

QUIET     ENJOYMENT,     covenants 

for 1463 

executory  contract  of  sale 1733 

implied  in  hiring 1927,  1955 

QUO  WARRANTO 858,  497b 

co-operative  business   association, 
against 653k 

RACECOURSE,  refusal  to  admit  to, 

is  unlawful 53 

RAILROAD  COMMISSIONER,  es- 
tablishing rates  and  charges  . .    489 

RAILROAD  CORPORATION.  See 
Carriers;  Street  Railway  Corpo- 
rations. 


tee. 

RAILROAD  CORPORATION  (Con- 
tinued), 
annual  report  of,  to  state  what  .    480 

annual  report  to  be  verified 480 

articles  to  state  what  facts 291 

assessment  of  stock 455 

assessments    on   stock,    limitation 

of 322 

badge,  ofllcers  to  wear 488 

baggage.    See  Can-Iers. 

baggage,  checks    to  be  affixed  to   479 

baggage  on  freight  train  483 

bell,  sounding,  duty  and  liability 

as   to    486 

bonds,  may  issue  456 

bonds  of,  interest   456 

bonds  of,  limitation  of  amount  ..    456 

borrowing  money,  power  to 456 

buildings,  may  erect  necessary  ...    465 

capital  stock  to  be  fixed 458 

certificate    of    payment    of    fixed 

capital  stock 459 

compressed  air,  may  use 465a 

connect  roads,  power  to 4G5 

consent  of  municipalities  to  use  of 

streets  and  waters 470 

consolidation  of 473 

consolidation  of,  publication  of  no- 
tice, and  filing  copy 473 

crossings  and  intersections  . .  469,  472 
crossings,  condemning  land  for  ..    472 
crossings,  mode  of  making  . .  469,  472 
crossings,  other  land  for,  how  ac- 
quired      472 

cross  roads,  power  to 465 

election  of  directors 456 

electricity,  may  use 465a 

fences,  duty  and  liability  respect- 
ing     485 

fencing  track  485 

foreign  and  domestic  may  contract 

with  one  another 473a 

foreign,  rights  and  liabilities  of  . .    407 

franchise,  forfeiture  of 468 

franchise,  power  of  municipalities 

to  grant 460 

franchise,  sale  of  to  another  corpo- 
ration   • 494 

freights,  power  to  regulate 465 

gravel,  may  purchase 465 

injuries  to  animals  on  track,  lia- 
bility for  485 

line  of,  may  change 467 

map  and  profile  to  be  filed  466 

may  borrow  money 456 

may  carry  freight  and  persons  ..    465 

may  lay  out  road,  how  wide 465 

may  purchase  land,  timber,  gravel, 

etc 465 

may  regulate  force  and  speed 465 

may  regulate  time  and  freights  . .    465 
may  sell  property  and  franchise  to 

another  corporation  494 

may  sell  to  another  corporation  . .    494 

mortgage  by 456 

officers  to  wear  badge 488 

officer  without  badge,  no  authority  488 
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860. 

RAILROAD  CORPORATION  (Con- 
tinued), 
passengers,  damages  for  refusal  to 

carry 482 

passengers,  duty  to  accommodate 

and   transport    481 

passenger,  ejecting  for  refusal  to 

pay 487 

passengers,  inside  room  for 483 

passenger  on  freight  and  construc- 
tion trains    483 

X>as8engers,  printed  rules  and  regu- 
lations as  to 484 

passengers.    See  Carriers. 

powers,  enumeration  of 465 

rails  to  be  used 491 

rates  and  charges,  establishing  by 

commissioners 489 

rates  and  charges,  posting 489 

real  estate,  may  acquire 465 

right    of  way,    selection   of,  how 

proved  and  certified 478 

sale  of  property  and  franchise  to 

another  corporation 494 

sale  to  another  corporation,  eflTect 

of 494 

sale  to  another  corporation,  limita- 
tions on 494 

selection  of  land  or  right  of  way, 

how  proved  and  certified 478 

sinking  fund  to  pay  bonds 457 

speed,  may  regulate 465 

state  lands  granted  for 474 

state  lands  granted  for,  not  to  em- 
brace town  lots 475 

state   lands    granted    for,    revert 

when 477 

street.     See  Street  Railways, 
subscription  to  stock,  amount  nec- 
essary as  prerequisite  to  filing 

articles 293,  294 

survey  road,  power  to 4(35 

tickets,  how  issued  490 

tickets  to  be  good  six  months  ..    490 
tickets.    See  Carriers. 

timber,  may  purchase 465 

time  for  running  trains 481 

transfer  of  stock  455 

use  of  streets  and  water  of  munic- 
ipality, consent 470 

width  of  road  465 

where  may  construct  road 465 

RANSOM  of  ship  and  cargo 2380 

RATE  OP  INTEREST,  annual 1916 

bottomry 3022 

judgment,  on  1920 

legal 1917,  1918 

respondentia 3039 

RATIFICATION    of    voidable   con- 
tract   1588,  2310 

partial,  when  total 2311 

wh^  void 2312 

prejudice  of  third  person  forbid- 
den     2313 

rescission 2314 

REAL  PROPERTY.    See  Property, 
accessions.    See  Accession, 
accumulations   722-733 


Sec. 
REAL  PROPERTY  (Continued). 

acquisition,  modes  of 1000 

adverse  possession 1007 

agreement    to  convey,  statute    of 

frauds    1741 

alienation,   future  interest  which 

suspends  power  of.  void 716 

alienation  may  be  suspended  how 

long 715 

alienation  of  chattel  real,  suspend- 
ing       770 

alienation,  suspension  by  trust  ..     771 
appointment,  effect  of  power  of  . .    781 

appurtenances  are  what 662 

assignment  for  creditors 3466 

assignee  of  lessee,  liability  of 822 

benevolent  corporation   may  own 

595-598 

boundaries  by  road  or  street  ....    831 

boundaries  by  water 830 

broker,  statute  of  frauds 1624 

chattels  real  defined  763 

chattels  real,  suspending  alienation 

of  770 

community  property.  See  Property, 

conditional  fees  abolished 763 

conditional  limitation  778 

conditions   precedent   and   subse- 
quent   708-711 

conditions    precedent  and    subse- 
quent, grant  on 1109,  1110 

conflict  of  laws 755 

consists  of  what 658 

contingent  estate  created  how  ...    773 

contingent  remainder  in  fee 772 

contingent  remainder  on  term  of 
years 776 

conveyance  of.    See  Conveyance, 
corporation  may  acquire,  and  how 

much  360 

covenants,  agent  may  give 2324 

covenants,  agreement  to  give  1733,  1734 

covenants,  apportionment  of   1467 

covenants,  form  of 1734 

covenants  implied 1113 

covenants  running  with  land .  1460-1468 
damages  for  wrongful  occupation  3334 
deeds.    See  Conveyance, 
devisee's  right    to  recover    rents, 

etc 821 

distribution  of.    See  Succession, 
ditch  or  flume,  liability  of  associ- 
ates in  use  of 842,  843 

dominant   tenement    803 

dominant  tenement,  action  by  . . .  809 
easements,  apportionment  of  . , . .  807 
easement,  dominant  and  servient 

tenement 803 

easement,  partition  of  807 

easements  pass  with 1104 

easement,  right  of  future  owner  to  808 
ejectment,    notice    not    necessary 

before 793 

encumbrance  Includes  what 1114 

escrow,  delivery  in 1057 

estates  at  will  are  chattel 765 

estates  enumerated  761 


976 


Index. 


86C. 

REAL  PROPERTY  (Continued). 
eBtates  for  life,  limitation  of  suc- 

cesslre   774 

estate  for  life  of  third  person  a 

freehold  766 

estates  for  life,   remainder  of   . .     777 

estate  In  fee  defined 762 

estates  of  Inheritance 762 

estates  tall  abolished  763 

estate,  time  of  creating 749 

fee,  defined 762 

fee,  words  of  inheritance  not  nec- 
essary to  transfer  of 1072 

fence,  partition,  duty  to  maintain    841 

fixtures   1013 

fixtures  are  what 660 

fixtures  attached  to  mines 661 

fixtures  removable  by  tenaAt 1019 

flume  or  ditch,  liability  of  associ- 
ates in  use  of  842,  843 

freeholds  are  what 765 

freehold,  estate  for  life  of  third 

person  is   766 

future  estates  created  how 773 

future  estate  Is  what  767 

future  estates,  qualities 699 

future  interests  defeated  when  739,  740 
future  interests  not  defeated  wlien 

742.  743 

future  interests,   what  not   recog- 
nized      703 

heirs  and  issue.  Interpretation  of  1071 
heirs  of  tenant  for  life,  when  to 

take  as  purchasers 779 

highway  as  boundary 831 

includes  what 14,  658 

Income,  accumulation  of 722-733 

Infant's  contracts  respecting  33 

Insurance    companies    may    pur- 
chase and  hold  415 

Interests  in,  generally 701 

interest,  time  of  creating 749 

interests  In.     See  Property. 

islands,  to  whom  belong 1016-1018 

judgment  for  possession  of  title  .  3375 

kinds  of 658 

land  is  what 659 

lateral  support,  excavations  * 832 

laws   governing    755 

lessees  and  their  assignees,  rights 

of 823 

lessee's  assignee,  liability  of   . . .    822 
limitation  of  successive  estates  for 

life    774 

minor's  contract  respecting  33 

monuments,  duty  of  coterminous 

owners  to  maintain 841 

obligations  of  owners 840 

occupancy,  title  by  1006 

owner's  rights    above    or  beneath    829 

perpetuities 715,  716 

posthumous  children    737,    739 

power  of  appointment,  effect  of  . .    781 

powers,  execution  of    860 

prescription 1007 

profits  liable  to  creditors,  though 
trust  to  receive  same  859 


REAL  PROPERTY  (Continued), 
purchasers,  heirs  of  life  tenant  to 

take  as,  when 779 

recording    Instruments    affecting. 

See  Recording, 
re-entry,  transfer  of  right  to  ....  1047 
re-entry,  when    and    how    to    be 

made 791 

religious,  social,  and  benevolent  as- 
sociations may  own 595,  51)8 

remainders,  construction  of 780 

remainder,  contingent,  in  fee 772 

remainder,  contingent,  on  term  of 

years 776 

remainder  defined 769 

remainders,  future  and  contingent 

estates,  how  created 773 

remainders,  grant  of 1111 

remainder  of  estates  for  life  ....    777 

remainder,  requisites  of 775 

remainder  upon  contingency 778 

remainder  upon  estates  tor  life  or 

term  of  years  775 

remainders  valid,  when 764 

rent  dependent  on  life 825 

rents,  grant  of 1111 

rents   liable  to  creditors,   though 

trust  to  receive  same  859 

rent2^  right  of  grantee  to  recover  .    821 
restraints  upon  alienation,  void  . .    711 

reversion  defined 768 

reversioners,  remedies  of 826 

reversions,  grant  of  1111 

right  of  way  802 

rule  in  Shelley's  Case 779 

sale,  of,  agreement  for  ....  1731-1734 
savings  and  loan  corporations  may 

purchase  what   574 

servient  tenement 803 

servient  tenement,  action  by  own- 
er of 810 

servitudes  attached  to  land,   enu- 
meration of 801 

servitude,  by  whom  grantable  ....    804 

servitudes,  extent  of 806 

servitudes  extinguished  how 811 

servitudes  not  attached  to  land  . .    801 

Shelley's  Case 779 

social  corporation  may  hold..  585-598 
society  for  prevention  of  cruelty  of  607a 
specific  performance  of  contract  to 

convey 1741 

specific  performance.    See  Specific 

Performance, 
statute   of   frauds,   agreement  to 

convey 1741 

street  as  boundary 831 

successive  estates,  for  life,  limita- 
tion of 774 

tenancy  at  will,  termination  of,  no- 
tice      789,  790 

tenant  at  will,  rights  of 819,    820 

t«iant  for  life,  duty  as  to  build- 
ings, fences,  etc 840 

tenant  for  life,  rights  of 818 

tenant  for  life,  taxes  and  charges, 

duty  to  pay 840 

tenant  for  years  rights  of 819,  820 
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See. 
REAL  PROPERTY  (Continued), 
tennination  of  ownership,  in  gen- 
eral  739-742 

termination    of  tenancy    at  will, 

notice 780,  790 

timber,  cutting  or  injuring,  dam- 
ages for 1716,  1717,  8346 

time  of  creating  Interest 749 

time  of  enjoyment,  fixing  707 

title  deeds    994 

transfer  of.     See  Conveyance. 

trees,  line 834 

trees  wholly  on  land  of  one 833 

trusts.    See  Trusts. 

trusts  and  uses  in  relation  to. .  847-871 

trust  to  be  written  862 

uses.    See  Trusts. 

uses  and  trusts  In  relation  to  847-871 

warranties,  liability  for 1116 

warranties,   lineal   and    collateral 

abolished 1116 

waste  by  guardian,   cotenant,  or 

life  tenant   1716 

waste,  grantee's  right  to  recover 

for 821 

See  Waste. 

waters  as  boundary 830 

what  law  governs 755 

REASON  ceasing,  rule  should  cease  3510 

being  the  same,  rule  the  same  . .  3611 

RECEIPT,  insurance  premium,  of. .  2598 

right  to  demand 1499 

warehouse 1858-1858d 

RECEIVER,  alimony  to  enforce  ...    140 
co-operative   business    association 

for  663j 

RECONVEYANCE,   cancellation   or 

redelivery  of  grant,  not 1058 

by  grantee  on  nonperformance  of 

conditions  subsequent 1109 

RECORDING,        acknowledgment, 
what     instruments    cannot    be 

recorded  without   1161 

acknowledgment,  what  instru- 
ments may  be  recorded  with- 
out   1159,  1160 

afDdavits  of  work  and  notices  re- 
specting mining  claims 1169 

another  county,  recording  copy  in, 

and  Its  effect 1213,  1218 

assignment  for  creditors  ....  3458,  3459 

assignment  of  secured  debt 2936 

bank's  semi-annual  statements  . . .    321 

books  of  record   1171 

by-laws  of  corporation 304 

cancellation  of  instrument  3412 

certificate  of  consolidation  of  min- 
ing corporations  687a 

certified  copies  of  record  as  evi- 
dence   »  1207 

chattel  mortgage   2957 

complete  when 1170 

conveyance,    copy   of,  in    another 

county 1218 

conveyance  defined  1216 

conveyance  recorded  before  code 

1205,  1206 

conveyance  void  unless  recorded  .  1214 
Civil  Code— 62 


RECORDING  (Continued), 
conveyance,  where  and  to  whom 

notice  1213 

copy  in  another  county 1218 

corporation,  records  of 377,  378 

declarations  of  marriage 79a 

deed  absolute  intended  as  mort- 
gage    2950 

deeds  and  mortgages  separately  .  1171 

discharge  of  mortgage 2940 

duties  of  recorder 1172 

evidence,  certified  copies  of  record 

as 1207 

fees  of  recorder  1165 

homestead  declaration  1264 

homestead  selection 1262,  1269 

instruments  proved  and  certified  .  1162 

instruments  which  may  be 1158 

Inventory  of  wife's  property  and 

Its  effect 166,  166 

judgments  may  be  recorded 1168 

judgments  may  be  recorded  with- 
out acknowledgment,  when   . . .  1159 

lease  for  not  more  than  year 1214 

tetters  patent  may  be  without  ac- 
knowledgment   1160 

liens  1164 

marriage  certificate 74 

marriage  declaration    76 

marriage  settlement 179,  180 

marriage   settlement    and    its    ef- 
fect   179,  180 

mortgage 1164 

mortgage,  in  general 2952 

mortgage  of  ship  2958 

notice,  record  as 1207 

notice,  record  of  conveyance  is  . .  1213 
notice,    copy  of  conveyances  re- 
corded in  another  county  is. . . .  1213 
notice  of  appropriation  of  water. .  1421 
notice  of  location  of  mining  claims  1169 

ofllce,  in  what  made 1169 

partnership,  of  certificate  of  ....  2480 
power  of  attorney  and  revocation 

thereof  1216 

priority  of   1214 

proof   of  instrument,    action   for, 
and  effect  of  the  judgment  1203,  1204 

trust,  transfer  in  1164 

unrecorded    instrument    good    be- 
tween parties 1217 

vessels,  transfer  of 1173 

want  of,  its  effect 1217 

what  law  governs 1206,  1206 

when  instrument  deemed  recorded  1170 

where,  in  what  county 1169 

wine  sale   3440 

REDELIVERY  of  grant  does  not  re- 
transfer  1068 

REDEMPTION,  contract  in  restraint 

of,  void   2889 

foreclosure  of  right  of 2931,  2967 

foreclosure    of    right    to    redeem 

pledge   3011 

franchise,  of 392 

franchise,  of,  from  execution  sale    392 
lien,  from 2903-29C6 
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Sec. 
REDEMPTION  (Continued), 
releasing  right  of,  in  assignment 

for   creditors    * 3468 

See  Liens. 
RE-ENTRY,  transfer  of  right  to  . .  1047 

when  and  how  to  be  made 791 

REFEREE    In  divorce  cases 130 

REFORMATION,   contract  may  be 

reformed  when 3399 

presumption  as  to  Intcift  of  parties  3400 

rules  of  3401 

specific  performance  of   reformed 

contract  3402 

REGISTRATION.     See  Recording. 

REGISTRY,  ships,  of   966 

REINSURANCE  defined 2646 

what  communicated  on 2647 

presumed  against  liability 2648 

original  Insured  no  interest  in  . .  2649 

RELATION  of  right  to  water 1418 

RELATIONSHIP,      degrees,      how 

computed 1389-1393 

half  blood,  right  to  succeed 1394 

husband  and  wife  cannot  impair    159 
succession  through  illegltiqiate  . .  1388 
RELATIVES,    alienage   of,    succes- 
sion   1404 

legacies  to,  chargeable  with  debts  1361 
protect  child  from  parental  abuse    203 

right  of   defense  of 43,  50 

RELEASE,  creditor,  by,  how  made  1541 

debtor,  of,  by  substitution 1531 

future  interest,  of   6U'J 

general,  extent  of 1542 

Joint  debtors,  of l."')4» 

obligation  extinguished  by 1541 

RELIEF.    See  Damages. 

in  general  3274 

specific.    See  Specific  Relief. 
RELIGIOUS,  SOCIAL,  AND  BEN- 
EVOLENT   CORPORATIONS. 

articles,  to  set  forth  what 694 

by-laws 699 

cemeteries 595,  598 

See  Cemetery  Corporations. 

directors'  annual  report 697 

fees,  qualiflcation,etc.,of  members      599 

formed  how  693 

incorporation  of  religious  societies 

603,  604 

indebtedness  of 599 

.  insurance.     See  Insurance;  Insur- 
ance Corporation, 
limitation  on  right  to  hold  land. 595.  596 

may  hold  real  estate 696,  696 

may  sell  or  mortgage  real  estate,  how    J>y8 
members  admitted  after  incorpora- 
tion     600 

mortgage  of   property 598 

officers,  meetings,  etc 599 

orphan  asylums 595 

orphan    asylum    may    hold    how 

much  property 695 

religious      society,     incorporation 

of 603,604 

rules  and  regulations  of 699 

rules  of  religious  denominations 
requiring  administration  of  tem- 
poralities  602 


See. 
RELIGIOUS    SOCIETY,  Incorpora- 
tion of 603,004 

REMAINDER,  construction 780 

contingency  upon 778 

contingent  on  prior  remainder  in 

fee 772 

created  when 773 

death  of  devisee  before  testator. .  1344 

defined 769 

for  life  upon  term  of  years 777 

owner  may  sue  for  injury  to  inher- 
itance     826 

successive  estates  for  life  upon...    775 

term  of  years,  on 776 

valid 764 

what  title  vests  under 779 

RENT,  acceptance,  when  renewal  of 

lease 1945 

covenant  for  payment  runs  with 

land 1468 

dependent  on  life,  when  recover- 
able     825 

forfeiture  by  letting  room  in  parts  1950 

grant  of 1111 

grantee's  right  to  recover  for....   821 

life,  under  lease  for 824 

payable,  when 1947 

payment  to   grantor,  binding  on 

grantee lUl 

remedies  by  assignees 822,  823 

remedies  for  recovery  of 821 

ser\itude,  right  of  taking  as..  ..    802 

term  of  hiring  indicated  by 1944 

treble 3344,3345 

trust,  express,  to  receive 857 

See  Landlord  and  Tenant 

REPAIR,  borrower,  when  to 1889 

coterminous  owners  to,  fence 841 

•  hirer  of  personal  property,  at  ex- 
pense of  letter 1956 

hirer,  when  to 1929 

landlord,  when  to 1941 

letter  of  personal  property 1955 

owner  of  estate  for  life  to 840 

shipmaster 2376 

ship,  owner  for  voyage  to 965 

tenant  at  expense  of  landlord....  1942 

tenant  for  life  to,  fence 840 

REPEAL  of  former  statutes 20 

REPORT,     appraisers     of     home- 
stead  1252 

ofi^cial  proceedings,  privileged.  ..     47 

of  railroad  companies 491 

REPRESENTATION,       inheritance 

by 1403 

RESCISSION,  Uuyer,  by,  at  auction 

when 1797 

buyer,  by,  if  seller  refuses  inspec- 
tion  1785 

buyer,  by,  on  breach  of  warranty.  1786 

consent  not  free,  subject  to 1506 

contract,  of,  in  what  cases  allowed  1689 
contracts,  of,  when  adjudged..  ..  3406 

effected,  how 1691 

equity,  party  required  to  do. .  . .  3408 

extinguishes  contract 1^ 

grounds  for 3406 

infant,  by 35 

insurance,  of,  for  concealment  2562, 2569 
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8da 
RESCISSION  (Continued), 
insurance,  of,  for  falge  represen- 
tation  25S0 

insurance,  ot,  when  exercised ....  2583 

lunatic,  by 39 

mistake,  for  34)7 

novation,  of '. 1533 

of  alteration  of  obligation  does  not 

restore  guaranty 2821 

person  not  without  understanding      30 

ratification  of 2314 

requirements  on  adjudging 3408 

risk,  for  alteration  increasing 2753 

sale  for  nonpayment  of  price 1749 

stipulation  not  barred  by 1690 

stoppage  in  transit  is  not 3080 

third  person  may  enforce  contract 

before 1559 

valuation,  for  fraudulent 2786 

warranty,  for  violation  of,  etc 2608 

RBSIDESNGB.    See  Domicile. 

RESIDUE,  remainder  on 775 

of  testator's  estate,  devise  of....  1332 
of  testator's  estate,  bequest  of . . .  1333 

RES   JUDICATA)  judgment  annul- 
ling marriage 86 

RESPONDENTIA  defined 3036 

fraudulent  conveyance,  delivery. .  3440 

Interest,  rate  of 3039 

is  subject  to  law  of  liens 2877 

master,  by 3038 

not  affected  by  law  of  mortgages  2942 

owner's  obligations  to  repay 3040 

owner,  by 3037 

See  Bottomry. 

RESTRAINT,  alienation,   of,  when 

void 711,  716 

marriage,  of,  when  void 710, 1676 

protection  from  bodily 43 

redemption  from  lien,  of  right  of. .  2889 

RESTRAINT     OP     TRADE,     con- 
tracts in 1673-1675 

RETROACTIVE,  code  is  not 3 

code  is  not,  as  to  wills 1375 

REVERSION.    See   Real    Property, 
of  land  granted  to  corporations . . .    477 

estate  in,  defined 768 

owner  may  sue  for  injury  to  in- 
heritance     826 

REVISION  OF  CONTRACT..  .3399-3204 

REVOCATION.     See   Contract. 

condonation,  of 121 

consent  to  separation  subject  to. .     101 

gift  in  view  of  death,  of 1151 

guaranty,  of  continuing 2815 

power  of   attorney,  of 1216 

power  of,  when  deemed  executed 

1229,  1230 

proposal  to  contract,  of 1586 

trust,  of 2280 

See  Wills. 

REWARD,   finder   of   property   en- 
titled to  what 1867 

RIGHT  OF  WAY,  fire  company  run- 
ning to  fires,  of 453b 

In  general 801,  802 

selection  by  railroad 478 

street  railway,  of,  restrictions  on.    498 


Soe. 
RIGHT  OF  WAY  (Continued), 
telegraph    and  telephone  corpora- 
tions, of 536 

RIOT,  deposit  in  case  of 1815,  1816 

RIVER.    See  Waters. 

ROAD,  franchises  to  construct,  far 

horseless  vehicles '  524 

See  Wagon  Road  Corporation. 

SAILOR.    See  Shipping. 
SALE.    See  Transfer. 

agreement  for 1726 

agreement  for,  what  may  be  sub-  . 

Ject  of 1730 

agreement  to  buy 1728 

agreement  to  sell 1727 

agreement  to  sell  and  buy 1729 

auction,  absolute,  rights  of  buyer  1796 
auction,     auctioneer's      memoran- 
dum  1798 

auction,  bids  by  seller  void 1796 

auction,  by-bidding 1797 

auction,  complete  when 1793 

auction,  defined 1792 

auction,  withdrawal  of  bid 1794 

auction,    written    conditions    not 

alterable 1795 

baggage,    of,    by    Innkeeper    for 

storage 1862 

bill  of  sale 1053 

bona  fide  purchaser,  title  of 1142 

buyer's    direction    as  to    sending 

thing  sold 1757 

buyer  must  take  away  thing  when  1784 

cargo,  master's  power  to  sell 2379 

carrier's    sale   of   perishables   for 

freightage 2204 

complete  when 1140 

consignment       See  Consignment; 

Factor. 

consignee  defined 2110 

consignor  defined 2110 

damages  for  breach  of  agreement 

to  buy 3311 

damages  for  breach  of  agreement 

to  pay 3310 

damages  for  breach  of  agreement 

to  sell 3308,  3309 

damages  for  breach  of  contract  of, 

value  estimated  how .-.3353-3355 

damages   for  breach  of   warranty 

of  quality 3313 

damages   for  breach  of  warranty 

of  quality  for  special  purpose. .  3314 
damages  for  breach  of  warranty 

of  title 3312 

defined 1721 

delivery  after  demand 1753 

delivery,  notice  of  election  as  to. .  1756 

delivery,  place  of 1754,  1755 

delivery,  seller  a  depositary  before  1748 

delivery,  void  without  3440 

delivery  within  reasonable  hours.  1758 

deposits,  of  perishable 1837 

election  as  to  delivery,  notice  of. .  1756 

exchange  in  general 1804-1807 

exchange,  loan  far 1902-1906 

executory  contract  of,  title  passes 

when 1141 
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Bee. 
SALE  (Gontinned), 
factor,  by,  for  reimbursement....  2027 

form  of  contract 1739 

found  thin^,  of 1869,  1870 

frauds,  statute  of 1624, 1739 

fraudulent.    See  Fraudulent  Con- 
veyance. 

Inspect  goods,  right  to 1785 

lien  extinguished  by .' 2910 

lien  of  seller 3049 

manufacturer,  contract  to 1740 

payment,   failure   of   remedies  of 

seller 1749 

payment  on  delivery • 1784 

resale,  when  may  be  had 1749 

rescinding  for  nonpayment 1749 

rescission  for  breach  of  warranty  1786 

ship,  master's  power  to  sell 2378 

statute  of  frauds 1624,  1739 

stock  for  delinquent  assessments.    341 
Stoppage  in  transit,  effected  how. .  3079 

stoppage  in  transit,  effect  of 3080 

stoppage  in  transit,  insolvency  of 

consignee  is  what 3077 

stoppage    in  transit,  transit   ends 

when 3078 

stoppage  in  transit,  ^^hen  proper.  3076 

storage   property,  of 1857 

title  passes  when 1140 

title   passes    when,    in    executory 

contract 1141 

tiUe,  when  buyer  acquires   better 

than  seller  had 1142 

to  enforce  lien  on  property 3052 

transportation,  risk    and  expense 

of 1755 

transportation,  risks  of 1757 

void  if  no  delivery 3440 

warranty,  breach  of,  rights  on...  1786 

warranty  by  agent 2323 

warranty  by  manufacturer  against 

latent  defects 1769 

warranty,  defined 1763 

warranty,  general,  effect  of 1778 

warranty     In   writing,  when    ex- 
cludes other  warranties 1779 

warranty  not  implied,  when 1764 

warranty  of  goodwill 1776 

warranty  of  inaccessible  thing. . .  1771 

warranty  of  marks 1773 

warranty  of  merchandise  not  ex- 
isting  1768 

warranty  of  money  on  exchange. .  1804 
warranty  of  provisions  for  domes- 
tic use 1775 

warranty  of  thing  bought  for  spe- 
cial purpose 1770 

warranty  of  title 17G5 

warranty  of  trademark 1772 

warranty  of  written  Instrument  . .  1774 

warranty  on  Judicial  sale 1777 

warranty  on  sale  by  sample 1T66 

warranty  when  seller  knows  buyer 
relies  on  his  statements,  etc.  . .  1767 

what  may  be  subject  of 1722 

wines,  of,  delivery  not  necessary  3440 

wines,  of,  recording 3440 

wines,  of,  to  be  in  writing 3440 

See  Transfer. 


8«e. 

SALVAGE,  In  general 2079 

priority  of  lien  for 3028 

who  entitled  to   2079;  2725 

seamen's  wages 2060 

SAMPLE,  sales  by 1766 

SATISFACTION.      See  Accord  and 
Satisfaction. 
Judgment  against  corporations,  of    388 
Judgment  against  homestead,  of  . .  1241 

legacies  and  gifts,  of 1367 

recorded  mortgage,  of 2938.  2941 

penalty  for  refusing,  of  mortgage  2941 
what  operates  as 1523,  1524 

SAVINGS  AND  LOAN  CORPORA- 
TION, bonds,  investment  in 574 

capital  stock,  and  assets'  security 

for  depositors  and  stockholders  573 
capital  stock,  and  rights  and  priv- 
ileges thereof 572 

certificates,  special 576 

certificates,  transferable 576 

"create  debts"  defined  579 

directors,  prohibitions  on 578 

dividends  to  be  made  only    from 

surplus  profits 673 

Infants  may  own  stock .\ . . .  575 

liability,  none  to  be  contracted  ex- 
cept for  deposits 573 

limitation  on  powers  of  ofilcers  . .  578 

loans,  how  and  to  whom  made  .  •  571 

lot  and  building,  may  purchase  . .  574 

married  women  may  hold  stock. . .  575 
may   loan   money,   and   on    what 

terms,  how,  to  whom,  how  long  571 

notice  of  unclaimed  deposits  ....  580 

office,  what  acts  of  officer  vacates  578 

officers,  prohibitions  on  578 

president  guilty  of  misdemeanor, 

when 580 

priority  of  depositors  over  stock- 
holders    573 

property  of,  how  disposed  of 574 

property,  restrictions  on  purchas- 
ing    574 

property  which  may  be  owned  by  574 
property  which  may  not  be  owned 

by 574 

repayment  to  depositors 577 

reserve  fund,  disposition  of   577 

reserve  fund  for  payment  of  losses  577 
returns  to  be  made  to  bank  com- 
missioner    580 

transferable  certificates 576 

unclaimed  deposits,  notice  of  ... .  580 
See  Building   and  Loan   CJorpora- 
tions. 

SAVINGS  BANK.    See  Savings  and 
Loan  Corporation, 
deposit,  in,  surviving  spouse 579 

SEAL  abolished  1629 

affixed  how 1628 

when    officer    must    affix  to    ac- 
knowledgment   1193 

SEAMEN.     See  Shipping. 

SEARCHER   OF     RECORD,   what 
property  of,  may  be  mortgaged  2955 

SEAWORTHINESS.     See  Shipping. 
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See. 
SECRETARY  OF  STATE,  proceed- 
iDga  for  continuance  of  corpora- 
tions      287 

prerequisites   before    issuing   cer- 
tificate of  incorporation  295 

when  must  issue  certificate  of  in- 
corporation      298 

SECTION  of  code  refers  to  what  . .      14 

SEDUCTION,  damages  for 3340 

in  general  49 

SBLB'-DEFENSE,  right  of 43 

SEMINARY.     See  College. 
SERVICE,  foreign  corporations,  on    405 
contract  of,  limited  to  two  years  1980 
SERVICES,  child's,  parent  may  re- 
linquish      211 

lien  for   3051 

limited  to  two  years 1980 

without    employment,    compensa- 
tion   2078 

See  Master  and  Servant. 
SERVITUDE.    See  Easement    and 

Servitude. 
SETTLEMENT,  marriage.    See  Mar- 
r  la  fire 

SHEEP,  *  killing  by  dogs   3341 

SHERIFF,  lien  of,  for  levying  writ  3057 

See  Assignment   for   Creditors* 
SHIPMASTER.    See  Shipping. 
SHIPPING,  abandonment  of  ship  by 

master 2040,  2041 

abandonment  terminates   master's 

authority 2381 

appurtenances  of  961 

averages,  manager's  power  to  ad- 
just   2388 

bottomry,    insurable    interest    re- 
duced by  2660 

cargo,  master  may  engage 2376 

cargo,    master    may    hypothecate 

2377,  3038 

cargo,  master's  power  to  sell  ....  2379 

cargo,  sacrifice  for  safety 2148 

cargo,  sale  of  by  master,  owner's 

rights  2385 

cargo,  sale  of  perishable  or  dam- 
aged   2877 

cargo,    ship's    manager  may   pur- 
chase   2389 

capture  of  ship,  wages  2060 

certificate    that    seaman    exerted 

himself  to  save  cargo,  etc 2059 

charterer,  insurable  interest  of  . .  2665 

charter-party  defined   1959 

charter-party,  manager  may  enter 

into 2388 

charter-party,   master   may   enter 

into  2376 

compensation  of  manager 2072 

collision  from  breach  of  rules,  lia- 
bility      971 

collision,  loss  apportioned  how  ..    973 

collisions,  rules  for  avoiding 970 

delivery  not  necessary  to  validity 

of  sale  of  ship 3440 

deviation  from  voyage 2117 

deviation  from   voyage,  insurance 

2(592-2607 

domestic  navigation  defined 902 


Sec 
SHIPPING  (Continued). 

domestic  ship  is  what 963 

equipments  of  961 

foreign  navigation  defined 962 

foreign  ship  is  what 963 

freightage,    insurable    interest    in 
2661-2663 

general  average 2148-2155 

general  average,  insurance 2744 

general   average,  contribution   on 

property  saved  2079 

hiring  ship 1959 

hypothecate,  power  of  master  to 

2375,  2377 

impressing  private  stores 2039 

insurance,  manager  power  as  to  .  2389 

insurance.     See  Insurance. 

interest  on  bottomry  contract  ....  3022 

Jettison 2148-2155 

Jurisdiction  where  several  owners    964 

laws  governing  seamen 2066 

license,  etc 966 

liens  against,  priority  of 3028 

lien  of  master 3055 

lien  of  seamen  3056 

lien  of  seamen  not  lost  by  agree- 
ment   : 2052 

loss  by  collision  apportioned  how    973 

manager's  compensation  2072 

manager's  duties   2071 

manager's  general  powers  .  .2388,  2389 
manager  has  not  what  powers  . .  •  2389 
manager  is  general  agent  of  own- 
ers   2070 

manager,  limitation  on  powers  of  2389 

manager,  who  Is 2070 

managing  owner  of  ship 2070 

master's    abandonment    of    ship 
2040,  2041 

master  a  general  agent  for  own- 
er    2373,  2375 

master,  appointment  of  2034 

master's  authority  as  agent  ....  2044 

master's  authority  in  general 2375 

master's  authority  terminated  by 

abandonment 2381 

master's  authority  to  borrow  money  2374 
master's  authority  to  contract,  in 

general 2376 

master  holds  during  owner's  pleas- 
ure     2034 

master's  liability  for  acts  of  per- 
sons employed  on  ship 2383 

master's  lien   3055 

master  may  be  charterer 1959 

master,  care  required  of 2043 

master    may   hypothecate   freight 

money  when 3021 

master     may     hypothecate     ship 

when   3019,  3020 

master  may  impress  private  stores  2039 
master  not  to  trade  on  own  ac- 
count   2042 

master's  personal  liability  on  con- 
tracts   2382 

master's  power  over  passengers  . .  2038 

master's  power  over  seamen 2037 

master's  power  to  sell  ship 2378 

master,  respondentia  by 3038 
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SHIPPING  (Contlnned). 
master  to  be  on  board  when  ....  2035 

mate  defined   2048 

mate  engaged  and  discharged  how  2050 
mate,    office  of,    on    disability   of 

master   2048 

meeting   of   sailing  vessels,   rules 

for  passing  970 

meeting  of  ships,  breach  of  rules 

for,  implies  willful  default  ....  972 
meeting  of  ships,  rules  for  passing  970 
meeting   of    steamers,   rules     for 

passing 970 

mortgage  of  2971 

mortgage  of  ship,  necessity  of  re- 
cording  2958 

mortgage  of  vessels 2955 

navigation,  foreign    and   domestic 

defined 962 

negligence,  master's  liability  for  .  2043 
negligence  of  employees,  master's 

liability  for 2383 

negligence  of  pilot,  master's  lia- 
bility for  2384 

neutral  papers,  insurance 2688 

Quncupative  will  of  seaman 1289 

owner,  respondentia  by 3037 

owner  for    voyage,  and    his  lia- 
bility       965 

partners,  whether  ship  owners  are  2396 
part   owners.  Jurisdiction   of  con- 
troversy between  964 

part  owner  may  be  a  charterer  . .  1959 
passengers,  master  may  engage  .  2376 
passengers,  master's  power  over  .  2038 
passengers.     See  Carrier. 

perils  of  sea  are  what 2199 

perils  of  seal,  liability  for  loss  by  2197 

pilotage : .  2036 

pilot's,    negligence,    liability     of 

master  for 2384 

pilot,  when  master  must  tal^e  . . .  2036 
ransom  of  ship,  master's  power  to  2380 

repairs,  master  may  procure 2376 

recording  transfer  of  vessels 1173 

registry,  etc 966 

rules  for  passing 970 

rules  for  passing,  breach  of  implies 

willful  default 972 

rules  for  passing,  breach  of,  lia- 
bility       971 

sale  of  ship,  when  master  may  or- 
der  2378 

salvage,  in  general 2079 

salvage,  seaman's  waiver  to  right 

in,  void    2052 

seamen  are  who   2049 

seamen  cannot  ship  goods    2064 

seamen's  certificate  of  exertion  to 

save  cargo,  etc 2059 

seamen's     contract     to     abandon 

rights,  void 2053 

seamen    engaged  and    discharged 

how 2050 

seamen,  laws  governing 2066 

seamen's  lien 3056 

seamen,   maintainance   of,  during 
sickness 2061 


SHIPPING  (Continued), 
seamen,  special  contract  with,  va- 
lidity  2053 

seamen's  wages,  priority  of  lien 

for  302S 

seamen,  wrongful  discharge 2057 

seaworthiness  defined  2CS2 

seaworthiness.    See  Insurance. 

several  owners,  jurisdiction  %4 

ship  defined  960 

ships,  for^gn    and  domestic  dis- 
tinguished     963 

shipping  defined  960 

shipwreck,   deposit    1815 

special    agreement   with    seamen, 

validity  of 2053 

stowage  2117 

surety,    apparent    principal    may 

show  he  Is  2832 

supplies,  master  may  procure  —  2376 
telegraph  cable,  liability  for  drag- 
ging     537 

trading  on  own  account  by  mas- 
ter   2042 

transfer  of  interest  in,  statute  of 

frauds 1135 

unseaworthy    ship,     seamen    not 

bound  to  go  on  2051 

voyage  and  deviation,    insurance 

2692-2697 

wages  of  seamen  begin  when 2035 

wages     of     seamen     depend     <m 

freightage 2064 

wages  of  seamen   disabled 2J60 

wages    of  seamen    dying    during 

voyage  2082 

wages  of  seamen  forfeited  by  theft 

or  tort  2063 

wages  of  seamen  in  case  of  cap- 
ture  2060 

wages  of  seamen  not  lost  by  agree- 
ment   2052 

wages    of  seamen    .on    wrongful 

discharge 2057,  2060 

wages  of    seamen  where    voyage 

broken  up  2056 

wages  of  seamen,  whether  lost  by 

wreck 2058 

wharfinger.     See  Warehousemen. 

SIGNATURE  DEFINED 14 

of    ofllcer    taking    acknowledg- 
ment   1193 

in  indorsement 3109,  3110 

SINGULAR  includes  plural 14 

SINKING    FUND    to  pay    raUroad 

bonds    457 

SKILL.    See  Care, 
borrower  must  exercise  what  ....  1SS8 

carrier  of  persons  must  use 2100 

employee  must  use  reasonable  . .  1983 
employee  must  use  all  he  posses- 
ses   1984 

injury  arising  from  want  of  or- 
dinary    1714 

voluntary  depositary  must  use  . .  2078 

SLANDER  defined 46 

malice,  when  not  inferred 48 

privileged  communications  defined 
and  classified 47 


Index. 


983 


8eo» 
SOCIAL  ASSOCIATION  and  Incor- 
poration thereof 593-604 

See  Religious,  Social,  and  Benevo- 
lent Corporations. 
SOCIETY  for  prevention  of  cruelty 

607-607g 

See  Corporation* 

SOLDIER,  nuncupative  will  1289 

SPECIFIC  PERFORMANCE,  agree- 
ment to  sell  by  one  without  title  3394 

devisee  or  legatee,  against 1301 

contract  signed  by  one  party  only, 

of    3388 

contracts  that  cannot  be  enforced 

specifically 3390-3392 

distinction  between  real  and  per- 
sonal property 8387 

enumeration  of  cases,  where  will 

be  denied .3390-3392 

forfeiture 3369 

liquidation  of  damages  not  a  bar 

to 3389 

mutuality  a  prerequisite 3386 

penalty 3369 

realty,  of  agreement  for  transfer 

of 1741 

reformed  contract,  of 3402 

relief  against  partie^-^claiming  un- 
der person  bound  to  perform  . .  3395 
transfer  of  title  directly  by  Judg- 
ment   3396 

when  may  be  had  3384 

SPECIFIC  RELIEF,  how  given  . . .  3367 

in  general  3366 

forfeiture 3369 

Judgment  toY  possession  of  title  . .  3375 
penalty  not  enforceable  by  ....%.  3369 

preventive  relief 3368 

recovery     of     personal     property 

3379.  3380 

SPORT,  right  of  conducting  as  ease- 
ment      801 

STAGE,  obligation  to  carry  baggage 

on 2180 

See  Carriers. 

STALLION,  lien  of  owner 3062-3064 

STATE,  islands  belong  to,  when  . . .  1016 

preference  by  carrier  to 2171 

property,    may    hold    as    private 

proprietor 669 

property  of,  what  lands  are 670 

STATE  LAND  granted  for  use    of 

railroads 474-478 

railroad  may  take  wood  and  earth 

from 476 

STATUTE,  code  continuation  of  . .  5 
construction  of  code  to  be  liberal  4 
injunction  not  granted  to  prevent 

enforcement 3423 

private,  effect  of  code  on 20 

repeal  of,  by  code 20 

retroactive,  code  is  not 3 

revivor  of,  not  worlced  by  code  re- 
pealing other  statutes   20 

STATUTE    OF    FRAUDS,    agency, 

contract  of 2209 

agent 1624 

assignment  for  creditors  . . .  .3458,  3459 


STATUTE  OF  FRAUDS  (Con- 
tinued). 

auctioneer's  memorandum 

conveyance  

guaranty 2793, 

in  general  

lease  

manufacture,  contract  to 

marriage   

mortgage 

oral,  conti-act  may  be,  when  .... 

oral,  transfer  may  be,  when 

real  estate  broker 

realty  

realty,  contract  for  sale 

realty,  grant  of  

sales    * 1G24, 

ship,  tmnsf er  of  interest  in 

specific  performance  

suretyship 

trust,  transfer  of 

wills 

wine  sale   

writing    supersedes    oral    stipula- 
tions, etc 

STEPFATHER,  rights  and  liabili- 
ties respecting  stepchildren 

STOCK      AND      STOCKHOLDER. 

See  Corporation. 
STOPPAGE  IN  TRANSIT,  in  gen 

eral 3076 

STORAGE.  See  Deposit;  Ware- 
houseman. 

defined 

degree  of  care  required 

carrier  may  place  freight  on 

compensation 

how  terminated 1854, 

sale  of  unclaimed  baggage  for  . . 

finder  may  put  thing  on  

STRANGER,  attornment  to 

grant  may  inure  to  benefit  of  . . . 

See  Third  Person. 
STRAXAGEM,  desertion  induced  by 
STREAM.     See  Waters. 
STREET,  owner  presumed  to  own  to 
center   

trees,  etc.,  in,   cutting  and  injur- 
ing   1716, 

STREET  RAILWAY  CORPORA- 
TION. See  Carriers;  Railroad 
Corporation. 

cars  to  be  modern,  etc 

city    reserves    right    to    improve 
streets,   etc 

code  sections,   in   general,   which 
apply  to    

crossings,  obstructions  in  making 

elevated   

franchise,  proceedings  prior  to  the 
granting  or  sale  of  

grants  to,  near  election  are  unlaw- 
ful   

license  tax  on 

mail  carriers  to  ride  free 

municipal   regulations    respecting, 
in  general   

owned  by  natural  person 


Sec, 


1798 
1024 
2794 
1624 
1624 
1740 
1624 
2922 
1622 
1052 
1624 
1624 
1741 
1091 
1739 
1135 
3338 
1624 
1135 
1624 
3440 

1625 

209 
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1851 
1852 
2121 
1853 
1855 
1802 
1868 
1948 
1085 

97 
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498 

497a 

497 

508 
408 

503 

511 
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Sec 
STREET     RAILWAY     CORPORA- 
TION (Continued), 
passengers.    See  Carriers, 
penalty  for  overcharging,  assign- 
ment of  action  for €04 

rates  of  fare  501 

rates  of  fare,  penalty  for  ignoring    501 
rates    of  fare,  penalty  for    over- 
charging       502 

right  of  way,  restrictions  on 408 

tickets,  penalty  for  not  furnishing  505 
tickets,  penalty  for  not  furnishing, 

action  to  recover,  evidence 506 

tickets  to  be  furnished 505 

time  allowed  for  completion  of  line    502 
time  for  completion  of  line,  exten- 
sion of 502 

track,  authority    to  lay    obtained 

how 497 

track,  for  grading  purposes 509 

track,      imposing    restrictions    in 

grant  to  lay •. 497 

tracks  to  be  laid  how 498 

track,  two  lines  may  use  same  . . .     499 

SUBAGENT.  factor,  of   23(58 

liability  of  2022 

represents  principal 2351 

unauthorized    appointment   of,  ef- 
fect of 2a50 

when  may  be  appointed 2349 

SUBPOENA,  officer  taking  acknowl- 

meut  may  issue 1201 

SUBROGATION,  creditor,  by,  to  se- 
curities held  by  surety 2854 

insurer,  of,  marine  insurance  ....  1*745 

lienor,  inferior,  right  to 2204 

redemptioner,  of   2903,  2904 

surety,  of 2848,  2849 

SUBSEQUENTLY  ACQUIRED 

'TITLE  passes  by  operation  of 

law  1106 

passes  by  will 1312 

SUBSTITUTE,  liability  of  employee 

for 1989 

SUCCESSION,    advancements    con- 
stitute part  of  distributive  share  1395 
advancement,  death  of  heir  before 

decedent 1399 

advancement,  effect  of   1309 

advancements,     value     of     deter- 
mined how   1398 

advancements,  what  are 1397 

advancement,  when  too  much,  or 

too  little 1396 

after-born  child  not  provided  for 

in  will 1306 

aliens  may  inherit  how  and  when  1404 
alien  taking    by,  when  to    assert 

claim 672 

a  mode  of  acquiring  property  ....  1000 
annulled  marriage,  children  of   . .      84 

bastards,  by 1387 

bastard,  to   1388 

child  born  after  death  of  testator  1300 
child  bom  after  execution  of  will  1306 
children  unprovided  for  in  will  . .  1307 
community  property    on  death   of 

husband 1402 

community  property    on  death    of 
wife 1401 


See. 
SUCCESSION  (Continued), 
consanguinity  computed  how  1388-1394 
consanguinity,  direct  and  collater- 
al  1390-1393 

coasangulnity,  half-blood   1394 

defined 1383 

degrees,  computation  of    1389-1393 

escheated     property     subject    to 

charges  1406 

escheats 1386 

escheat,  when  occurs  1406 

future  interests  pass  by 699 

general  rules  of 1386 

half  blood,  kindred  of 1394 

husband  and  wife  divorced  and  in 

fault 1401 

husband    and     wife    from     each 

other   1400-1402 

Illegitimate,  by  1387 

Ulegitimate,  to 1388 

intestate,  af  estate  of 1384 

legitimated  children,  by 1387 

legitimated  child,  to 1388 

liability  of  successor  for  decedent's 

obligations 1408 

liability  of  successors  on  covenants 

of  decedent   1115 

life  Insurance  may  pass  by 2764 

murderer  of  person  not  to  succeed 

to  his  estate 1409 

not  claimed,  sale  of  property  and 

disposition  of  proceeds  . . .  1405,  1406 
personal   and   real  property    pass 

by 1384 

posthumous  child .698,  1300 

pretermitted  child,  by 1307 

representation,  by 1403 

rules  of,  in  general 1386 

successor  liable  for  decedent's  ob- 
ligations   1408 

will,  children  unprovided  for  by, 

to  succeed 1306,  1307 

words  of,  not  necessary  to  pass 

fee  1072 

SUGGESTIONS,         false,         when 

fraudulent 1572,  1710 

SUMMONS  In  suit  to  obtain  dupli- 
cate of  lost  certificate  of  stock  .    328 

SUNDAY,  a  holiday  7,8 

SUPERFLUITY,  does  not  vitiate  .  3537 

SUPERHUMAN     CAUSE     excuses 

performance 1511 

carrier  not  responsible  for 2194 

innkeeper  not  responsible  for  . . .  1859 

no  one  responsible  for 3526 

SUPERVISORS,     action     for     par- 

ental  abuse 203 

apprenticeship,  consent  to 265 

apprentices,  may  bind  out 268 

provision  for  support  of  orphan  out 
of  property  of  intestate  parent  .    205 
SUPPORT  TO  LAND,  right  of  more 

than  natural,  as  easement 801 

right  to  lateral  and  subjacent  . . .    832 
SURETYSHIP.     See  Guaranty;  In- 
demnity, 
apparent  principal  may  show  him- 
self surety 2832 

contribution,  release  as  affecting  .  1543 
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Soc. 
SURETYSHIP  (Continued), 
creditor  entitled  to  securities  held 

by  surety 2854 

defined 2831 

fiTuarantor,  surety  has  rights  of  . .  2844 
interpretation,  general  rules  of  . .  2837 

interpretation,  strict 2836 

Judgment  against  surety  does  not 

alter *.  .•  2838 

letters  of  credit.'.'.'.* '. .'.'.'  V.'.'. 72860-2865 

liability  of  surety,  limit  of 2836 

principal  bound  to  reimburse 2847 

principal's  property    to  be    taken 

first 2850 

release  of  surety,  in  general 2840 

release  of  surety  by  performance 

or  offer  of 2839 

statute  of  frauds 1624 

subrogation  by  creditor 2854 

subrogation  of  surety  2848,  2849 

surety  defined  2831 

surety  entitled   to  securities   held 

by  creditor  2850 

surety's  liability,  limit  of 2836 

surety  may    compel    principal   to 

perform  2846 

surety  may  require  creditor  to  pro- 
ceed against  principal 2845 

surety,  person  indemnifying  is  a, 

when 2779 

See  Guaranty;  Indemnity. 
SURPRISE,  contract  made  by,  not 

specifically  enforced   3390 

SURVEY  of  wagon  road  to  be  filed, 

etc 513 

SURVEYOR  GENERAL,      selection 

of  right  of  way  by  corporations 

sent  to 478 

TAX,  encumbrance  includes  1114 

land  and  building  corporations,  of  648^ 

license,  on  street  railways 508 

life  tenant's  duty  to  pay 840 

♦TEOHNIOAIi    WORDS,   how    con- 
strued   13,  X327,'1328 

♦TELEGRAPH  CORPORATION,  ar- 
ticles of,  to  set  forth  what 291 

articles,  prerequisites  to  filing  . . .  294 
care  required    in  transmission    of 

messages   2162 

franchise 540 

franchise,  ptroceedings  prior  to  the 

grant  or  sale  of 497a 

injury  to  liability 537 

liability  for  delay  or  refusal 2209 

may  dispose  of  what  rights 540  * 

message,  compensation  for  deliv- 
ery of  2161 

messages,  obligation  to  deliver. . .  2161 
messages,  order  of  transmission  . .  2207 
penalty  for  malicious  injury  to  . .  538 
right   of  way   along   waters    and 

roads 536 

subaqueous  cable,  damages  for  in- 
Jury  to 537,    539 

subaqueous,  monument  to  show  lo- 
cation       539 

subaqueous,  notice  of  location 539 

subscription,  amount  of,  as  prere- 
quisite to  filing  articles 293,    294 

transfer  or  lease  of  property 540 


8ec. 
TELEPHONE  CORPORATION, 

care  required  in  transmission  of 

message 2162 

franchise 540 

franchise,  proceedings  prior  to  the 

grant  or  sale  of 497a 

injury  to,  damages  for 537 

liability  for  delay  or  refusal 2209 

may  dispose  of  what  rights 540 

messages,  compensation  for  deliv- 
ery   2161 

messages,  obligation  to  deliver  . .  2061 
messages,  order  of  transmission  .  2207 
penalty  for  malicious  injury  to  . . .    538 

right  of  way 536 

subaqueous,    liability    for    injury 

to    537,    539 

transfer  or  lease  of  property  ....  540 

TENANTS  IN  COMMON 685 

spouses  as 161 

will,  talking  under,  as  owners   in 
common  1350 

TENDER     and    deposit    extinguish 

obligation 1500 

interest  stopped  by 1504 

of  performance  of   an  obligation 

1485-1505 

TENSE  of  words  in  code 14 

TESTIFY,  defined 14 

THEATER,  admission    to,  right   of 

all  citizens  to 51-54 

refusing  admission  to,  is  unlawful.      53 

THING  IN  ACTION.    See  Chose  in 

Action. 
THIRD  PERSON,  act  of,  not  to  pre- 
judice  3520 

agent  must  deliver  to,  when 2344 

agent's  responsibility  to 2343 

'  consideration,  transfer  where  paid 

by 853 

contracts  for  benefit  of 1559 

delivery  in  escrow  to 1057 

estates  for  life  of 766 

grant  may  inure  to  benefit  of 1086 

marine  insurance,  information   of 

belief  of 2670,  2992 

may  enforce  contract 1559 

necessaries  furnished  child 208,  209 

necessaries  furnished  wife 174 

partner's  liability  to 2442 

ratification  of  agent's  act  not  to 

prejudice 2313 

remainder  on  estates  for  life  of  775,  776 
reformation  of  contract  not  to  pre- 
judice  3399 

specific  performance 3390 

trustee,  voluntary 2243 

trust  property,  when  must  see  to 

application  of 2244 

trusts  for  benefit  of 2250 

who  liable  as  partner  to 2444 

who  must  suffer  by  act  of 3543 

THREAT,         contract         obtained 

through,  voidable 1567,  1689 

desertion  caused  by,  divorce 98 

menace,  defined 1570  ^ 

partner,  by,  to  obtain  advantage. .  2411 
trustee,  by,  to  obtain  advantage. .  2228 
will  procured  by,  void 1272 


986 
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THRESHING   MACHINE,  Hens  of 

persons  working  with 3061 

TICKET.    See  Passengers. 
TIDE-WATER,     owner      of     land 

bounded  by S30 

TIMBER,  cutting  or  injuring,  dam- 
ages  1716,1717 

damages    for    negligently    setting 

fire  to 3346a 

injuries  to,  damages  for 3346 

lien  on 3065 

TIME,  alien,  claim  to  take  by  suc- 
cession      672 

creation  of  interest 749 

code  takes  effect  when 2 

computation  of 10 

divorce,  commencing  actions  for.     127 

does  not  confirm  void  act 3539 

entire,  of  servant  belongs  to  mas- 
ter  2013 

essence,  not  of  unless  expressly  de- 
clared  1492 

grant,  of  delivery,  presumption. . .  1055 
marriage,  of   commencing    action 

for  nullity  of 83,  107 

minority,  computing  period  of 26 

obligation  performed 1490,  1491 

performance  may  be  extended. . . .  1698 

performance  of  contract 1657 

railroad  may  regulate 465 

•    representation  in  insurance  refers 

to  what 2577,  2966 

will,  words  In,  relate  to  what. . . .  1336 

TITLE,  accession,  by 1013 

acquired  subsequently  to  convey- 
ance passes  by  operation  of  law  1106 
buyer  acquires  better  than  seller 

had ;2 

devise,  by 1311 

executory  agreement  of  sale 1141 

fee  simple,  when  presumed  to  pass  1105 
freight,  to,  by  transfer  of  bill  of 

lading 2127,2128 

highway,  to,  passes  by  transfer. .  1112 
Instruments    evidencing,    declared 
by    judgment,  how    proved   for 

record 1159,1204 

Inventory  of  wife's  property  as  no- 
tice of 166 

judgment  for  possession 3375 

judgment,  transfer  by 3396 

lien  does  not  transfer ^  2888 

loaned  property,  of 1885/  1904 

occupancy,  by 1003 

personal  property,  to,  what  passes 

by  transfer 1140 

redelivery  of  grant  does  not  revest  1058 

,  specific  devise  or  legacy,  by 1363 

subsequently    acquired    inures    to 

mortRapee 2930 

subsequently   acquired,  passes  by 

operation  of  law 1106 

subsequently   acquired,  passes   by 

will 1312 

thing  in  performance  when  passes 

to  creditor 1502 

transfer,  what  passes  by....  1083,  1105 
trust  property,  title  of  grantor  of.     8G5 


See. 
TITLE  (Continued), 
warranty  of,  to  personal  property.  1765 
warranty  of,  to  personal  property, 

by  agent 2323 

what  title  passes  by  transfer. .  1083 

TITLE  DEED 994 

TOLL  and  toll-gates 513-519 

highways,  not  on  public 515 

•  not  to  detain  person  unnecessarily    518 

penalty  for  avoiding 519 

penalty  for  taking  unlawful 514 

rates  to  be  posted  over  gate 516 

right  of  taking  as  servitude 802 

toll   gatherer   may   detain  person 

until  paid 517 

wagon  road  corporations,  by 514 

TORT,  agent's,   princlpars   liability 

for 2338,  2339 

damages  for 3333-3341 

deceit 1709-1711 

indemnity  against 2773,2774 

Infant's  and  lunatic's 4^ 

in  general 1708 

restoration    of    thing   wrongfully 

acquired 1712 

willful  acts,  negligence,  etc 1714 

See  Wrongs. 
TOWN  LOT  not  embraced  in  state 

lands  granted  to  railroads 475 

TRADE,  contracts   in  xestraint  of 

1673-1675 

TRADEMARK,    ownership,  subject 

of 655 

property,  is 655 

sale  of.  warranty 1772, 1773 

what  may  be  appropriated 991 

TRANSFER.    See  Assignment;  Con- 
veyance; Sale* 

blU  of  lading,  of 2128 

blU  of  sale 1058 

bona  fide  purchaser,  title  of 1142 

called  what 1053 

complete  when 1140 

covenants,  of 1460-146T 

defined 1040,1053 

delivery,  conditional,  cannot  be..  105^ 
delivery,  date  of,  presumption  as 

to 1055 

delivery  must  be  absolute 1056 

delivery  necessary 1054 

denominated  what 1053 

effect  of 1083-1085 

executory     agreement     for     title 

passes  when " 1141 

fraudulent,  respecting  realty.  .1227-1231 
fraudulent.      See  Fraudulent  Con- 
veyance. 

future  Interests  pass  by 609 

gift.     See  Gift 

goodwill,  of 993 

grant  defined 1053 

incidents  follow  thing  transferred.  1084 
indorsement     of     warehouse    re- 
ceipts, by 1858l> 

Insured  thing,  of,  effect 2553-2557 

life  insurance  policy,  of 2764. 2765 

mortgage,  when  transfer  deemed 

a 2924 

non-negotiable  instrument,  of.  ..  1*^ 
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TRANSFER  (Continued). 

obligations,  burden  of - 1457 

obligation,  of,  rights  arising  out  of  14o8 

oral,  when  may  be 1052 

possibility,  of 1043 

property  susceptible  of 1044 

realty,  of.    See  Conveyance, 
recording.    See  Recording, 
re-entry,  right  of,  may  be   trans- 
ferred  1046 

rents,  of 1111 

ship,   of    interest   in,    statute    of 

frauds 1135 

statute  of  frauds 1135,  1624 

stranger,  grant  may  Inure  to 1085 

title  passes  when 1140 

title    passes   when,    in    executory 

contract  for  sale 1141 

title,  what  passes 1083 

title,  when  buyer  acquires  better 

than  seller  had 1142 

unlawful 1227-1231 

voluntary,  deHned 1040 

warranty   of    written    instrument 

sold 1774 

what  called 1053 

what  may  be  transferred 1044 

when  complete 1140 

will,  effect  on 1302 

See  Assignment;  Conveyance;  Sale. 
TRANSIT,   mortgaged   property   in, 

where  located 2967 

stoppage  in 3076-3080 

TKBASURB-TROVB.     See  Finder. 
TREE,  cutting  and  Injuring,  linbll- 

ity  f or 1716,1717 

injuries  to,  damages  for 3346 

line 834 

wholly  on  land  of  one 833 

TRESPASS,   accession  to   property 

by  willful  trespasser 1031 

personal   property  acquired  by. . .  1031 
on  personal  property,  liability. . . .  1033 
timber,  cutting  or  injuring,  dam- 
ages  1710,1717,3346 

wagon  road  corporation,  on,  pen- 
alty for 520 

TRIAL,  jury,  in  apprenticeship  pro- 
ceedings      267 

TIUFLB,  law  disregards 3533 

TRUST,      absolute     •grant,     when 

deemed  a 869 

adverse    interest,   trustee   not   to 

have,  except 2230 

adverse   interest,   trustee   to    dis- 
close  2233 

adverse  trust  not  to  be  assumed 

by  trustee  2232 

agent,  trustee's  powers  as 2267 

alienation,  suspension  by  trust...     771 
author  of,   may  devise  and  trans- 
fer property   864 

beneficiary  denned 2218 

beneficiary     may     be     restrained 

from  disposing  of  property 867 

breach  of   trust,  measure    of   11a- 

biUty  for 2237,  2238 

care  required  in  executing  trust.  2259 
cemetery  may  hold  property  in  612,  616 


8eo. 
TRUST  (Continued), 
charitable,   restrictions   on  power 

of  devise  to 1318 

compensation  of  trustee  2274 

convey  realty,  to 857 

cotrustees  must  all  act 2268 

cotrustees,    how    far    liable    for 

each  other 2239 

cotrustees,  survivorship  between.  2288 

court  is  trustor,  when 2252 

creation  by  mutual  consent 2251 

damages  for  willful  holding  over 

by  trustee 3335 

declaration  of,   expresses  its   na- 
ture, etc 2253. 

declaration  of,  in  writing  merges 

prior  declarations 2254 

declaration  of,  trustee  must  obey.  2258 
declaration  of,  what  are  part  of. .  2254 
express,      for      what       purposes 

created 857 

express,     interest     remaining    in 

grantor  of 866 

express,  to  receive  rents  and  prof- 
its, and  accumulate 857 

express,  to  sell,  lease,  or  mortgage 

realty 857 

express,  trustees  to  have  whole  es- 
tate     863 

express,    when    deemed    absolute 
grant    in    favor   of   purchasers 

from  trustees 869 

extinguished  how 2279 

fraud,  trustee  guilty  of,  when..    2234 
grantor  of,  interest  remaining  in.    866 
grantor  of  trust  property  title  of.    865 
imiHied,    not    to    prejudice    pur- 
chaser or  encumbrancer 856 

income  of  personalty,  trusts  to  re- 
ceive  2245 

Indemnification  of  trustee 2273 

injunction  in  cases  respecting 3422 

insanity  discharges  trustee 2282 

insurance    by    trustee,     form    of 

policy 2580 

interest,  compound,  on  omission  to 

invest  funds 2262 

interest    on    omission    to    Invest 

funds... 2262 

interest,  trustee's  liability  to  bene- 
ficiary for 2237 

investment  of  trust  funds 2261 

involuntary    arising    from    negli-    • 

gence,  fraud,  mistalce,  etc 2224 

.involuntary   by    wrongful    deten- 
tion  2223 

Involuntary  defined 2217 

involuntary  trustee,  rights  of 2275 

involuntary    trustee,    when    third 

person  is. 2243 

kinds  of 2215 

lease,  to 857 

mining  stoclc  standing  in  name  of 

trustee 585 

mingling  trust  property,  liability.  2236 

mortgage,  to 857 

parties  to 221.S 

powers,  execution  of 860 

presumption  against  trustee 2235 
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TRUST  (Contlnued)i 
property,    author    may   devise   or 

transfer •   864 

purchase    by    trustee    of    claims 

against  trust  fund 22B3 

purpose  for  which  may  be  created  2220 

recording  transfer  In 1164 

rents  and  profits,  to  receive 857 

resulting 2224 

resulting,    not   to   prejudice   pur- 
chaser or  encumbrancer 856 

resulting,  presumed  when 853 

revocable,  not 2280 

sale  by  trustee,  when  void 870 

successor,  duty  of  trustee  as  to  ap- 
pointment of 2260 

superior  court  as  trustee 2289 

surplus  liable  to  creditors 850 

survivorship  between  cotrustees . .  2288 
suspension   of   power   to  alienate 

the  subject  of 771 

termination  of  estate  of  trustee. .    871 
third   persons,   when   involuntary 

trustees 2243 

third   person,   when  must  see  to 

application  of  trust  property...  2244 
title  of  grantor  of  trust  property. .  865 
transactions  forbidden  to  trustee  2230 

trustees,  all  must  act 2268 

trustee  appointed  by  court 2252 

trustee,  care  required  of 2259 

trustee's  compensation 2274 

trustee's  estate  ceases  when. .   . .    871 
1     stee's  estate,  termination  of. .    871 

trustee  discharged  how 2282 

trustee's  discretionary  powers....  2269 

trustee,  indemnification  of ,  2273 

trustee,  involuntary,  rights  of....  2275 

trustee,  involuntary,  who  is 2223 

trustee's    liability    for .  breach    of 

trust,  measure  of 2237.  2238 

trustee  must  obey  declaration  of.  2258 
trustee  not  to  assume  trust  ad- 
verse to  beneficiary 2232 

trustee  not  to  influence  to  his  ad- 
vantage  2231 

trustee   not   to   use   property   for 

own  profit 2229 

trustee's  obligation  to  good  faith.  2228 
trustee's    ofi^ce   vacated  by  death 

or  discharge 2281 

trustee's  powers  as  agent 2267 

trustee,  presumption  against 2235 

trustee's      purchase      of      claims 

against  trust  funds 2263 

trustee,  removal  of  by  court 2283 

trustee,  resignation  of 2283 

trustee's  sale  void,  when 870 

trustee,  superior  court  as 2289 

trustee  to  disclose  adverse  Inter- 
est  2233 

trustee  to  have  no  adverse  inter- 
est, except 2230 

trustee,  transactions  forbidden...  2230 
trustee,  what  constitutes  one  a. ..  2219 

trustees,  who  are 2250 

trustor,   court  is,   when   appoints 

trustee 2252 

trustor  defined 2218 


TRUST  (Continued). 

vacancy  in  trusteeship  may  be  by 
death  or  discharge 2281 

vacant  trusteeship  filled  by  court 
2287,  2289 

voluntary  defined 2216 

voluntary,  how  created  as  to  trus- 
tor  2221 

voluntary,  how  created  as  to  trus- 
tee  2222 

when  deemed  absolute  grant SO 

wrongful  act,  trust  arising  from.  2224 
TURNPIKE  CORPORATION.    See 
Wagon  Road  Corporation* 

UNDERTAKING.     See     Guaranty; 

Indemnity;  Suretyship. 

UNDUE  INFLUENCE  defined..  ..  1575 

contract  obtained  through...  1567.  16S9 

thing  gained  by,  held  in  trust —  2224 

presumption  of,  against  trustee..  2235 

rescission  for 1689 

trust  arising  from 2224 

wills  procured  or  revoked  through  1272 
UNIVERSITY.    See  College, 
UNRECORDED  INSTRUMENT 

valid  between  parties  and  those 

with  notice 1217 

USAGE,  agent  to  conform  to 2349 

employee  to  conform  to 1982 

meaning  of  words  fixed  by 1644 

USES  AND  TRUSTS.    See  Charita- 
ble Uses;  Trusts. 

VAGRANT,  children   as,  and   their 

arrest  and  commitment 607g 

VENDEE'S  LIEN 3050 

VENDOR'S  LIEN 3046^049 

homestead  liability  for 1241 

VENDOR     AND     VENDEE.        See 

Conveyance. 
VESSEL.    See  Shipping. 

VESTED,  future  interest 694 

rights  not  affected  by  code 6 

VIGILANT,  preference  given  to  the  3527 

VOLUNTARY    CONVEYANCE,  de- 
fined  iwo 

validity  of 3442,1040 

See  Fraudulent  Conveyance. 

WAGERING  insurtnce 2558 

WAGES.    See  Master  and  Servant; 
Shipping, 
for  services  without  employment.  2078 

minor,  of 212 

personal  representative  entitled  to  2062 
wife's  earnings 168,169 

WAGON     ROAD    CORPORATION, 
articles  of,  to  set  forth  what. . .    291 

bridges  and  ferries 514 

crossings 513 

franchise,  forfeiture  of 314,  516 

how  must  be  laid  out 512 

mortgage  of  property 522 

natural  person  may  own 623 

opening  highway  taken 513 

penalty  for  charging  unauthorized 
tolls 514 
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See. 
WAGON     ROAD     CORPORATION 
(Continued), 
penalty  for  trespass  on  property 

of 520 

posting  date  of  franchise,  rates  of 

toll,  etc 516 

revenue  to  be  how  appropriated . .    521 
subscription,  amount  of  as  prere- 
quisite to  filing  articles 293 

surrey  and  map  to  be  filed  and  ap- 
proved by  supervisors 513 

toU-gates 513 

toll  gatherer  may  detain   persons 

•    until  pay 517 

toll  gatherer  not  to  detain  unrea- 
sonably     518 

tolls,  evading  and  its  effect 519 

tolls  may  be  charged 514 

tolls,  rates  of  to  be  posted 516 

tolls  to  be  reduced,  when 521 

trespass    on   property  of,  penalty 

for 520 

WAIVER,   communication  in  insur- 

,  ance,  of 2568 

demand  by  pledgor  or  debtor,  of. .  3004 
lunatic  cannot  lose  rights  by....  40 
notice  of  sale  of  pledged  property, 

of 3003 

objections  to  offer  of  performance, 

of 1501 

option  as  to  delivery  of  goods,  of  1756 

presentment  and  notice,  of 3159 

protest,  of 3160 

provisions  of  code  by  stipulation.  3268 

WAR  dissolves  partnership 2450 

WAREHOUSEMAN,    fire,    liabUity  ' 

for  loss  by 18o8c 

liabilities 1858f 

receipts,  classification  of 1858b 

receipts,  indorsement  on,  of  prop- 
erty delivered 1858c 

receipts,  negotiable 1858d 

receipts  not  to  issue,  unless 1858 

penalties 1858f 

receipts,  requisites  of 1858b 

receipt,  second 1858 

receipts,  transfer  of   property  by 

Indorsing 1858b 

removal  of  property,  not  without 

written  consent 1858a 

transfer   of    property  by  indorse- 
ment of  receipts 1858b 

WAREHOUSE  RECEIPT..    .1858-1858d 
WARRANTY,  agent's   authority  as 

to 2323 

agent's  authority,  of 2342 

covenants  for 1463 

indorser,  by 3116 

Judicial  sale,  on 1777 

lineal  and  collateral  abolished....  1115 

money,  of,  on  exchange 1804 

See  Sales. 
WASTE,  cotenant  or  life  tenant,  by  1715 
grantee's  right  to  recover  for. .. .    821 

guardian,  by 1715 

mortgaged  property,  on 2929 

WATER.      See    Water    and    Canal 
Corporation, 
abandonment  of  appropriation...  1411 
alluvion  defined 1014 


Sec. 
WATER  (Continued), 
appropriation,  completion  of . .    . .  1417 
appropriation,  diligence  in  . .  1416,  1420 
appropirlation,  first  in  time,  first  in 

right 1414 

appropriation  must  be  for  useful 

purpose 1411 

appropriation,    rights    in    stream 

may  be  acquired  by 1410 

appropriation,  time  for,  where  de- 
bris commissioners    recommend 

dam 1416 

avulsion 1015 

boundaries,  as *.    830 

changing  use 1412 

completion  of  diversion  defined...  1417 

diligence  in  appropriating 1416,  1420 

ditch   or   fiume,   liability  of  asso- 
ciates in  use  of 842,  813 

diversion,  point  of  may  be  changed  1412 
easement  to  receive  and  discharge 

on  land 801 

easement  to  take 801 

flume  or  ditch,  liability   of  asso- 
ciates in  use  of 842,  843 

forfeiture  of  claim  to 1419,  1420 

hydraulic  mining 1424, 1425 

islands,  to  whom  belong 1016-1018 

notice  of  appropriation,  recording.  1421 
notice  of  appropriation,  requisites 

of 1415 

notice,  posting 1415 

present  claimant,  rights  of 1420 

priority  of  right  to 1414 

reclaiming,  after  having  turned  in- 
to other  channel 1413 

recording  notices 1421 

relation,  doctrine  of,  applied 1418 

relation  of  claim  to  date  of  notice  1418 

servitudes 801,802 

turning  Into  another    channel,  re- 
claiming  1413 

WATER    AND     CANAL    CORPO- 
RATION, bridges,  duty   to  main- 
tain     551 

city  or  town  may  contract  to  sup- 
ply water 548 

duties  of,  in  furnishing  cities....    549 

flumes,  duty  as  to 551 

highway,  must  not  obstruct 551 

irrigation  rights 552 

rates  and  charges  to  cities 549 

supervisors    may    prescribe    rules 

for 549 

water  in  case  of  flre 549 

See  Waters. 

WATER    COMPANY,    transfer    of 

stock 324 

WAY.    See  Right  of  Way. 

boundary  by 831 

WHARF  corporations 528-5S1 

WHARFINGER.      See    Warehouse- " 

man. 
WIDOW,  legacy  to,  chargeable  with 

debts  of  testator 1361 

interest  on  legacy  to,  when  accrues  13G9 
Inheritance  by.    See  Succession. 
WILL.    See  Succession, 
abatement,  when  takes  place 1362 
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See. 
WILL  (Continued), 
ademption,  when  adyancement  is.  1351 

advancement  effect  of 1309 

advancements,  wlien  ademptions. .  1351 
advancement    See  Advancements, 
after-acquired  estate  passed  by. . .  1312 
after-l>orn  children,  effect  of  ad- 
vancement to 1308 

after-bom  child  to  be  paid  out  of 

what  part  of  estate 1308 

after-born    child    unprovided  for, 

succession  by 1306 

annuities  commence  when 13**s 

annuity  defined 1357 

beneficiary  liable  for  testator's  ob- 
ligations  1377 

bequest  of  residue  passes  what. . .  1333 
charitable    uses,     restrictions    on 

power  of  devise  to 1313 

child  bom  after  testator's  death. .  1339 

child  en  ventre 1339 

children    unprovided    for,    succes- 
sion by 1307 

class,  devise  or  bequest  to 1337 

clear  bequest  not  affected  by  other 

provisions 1322 

codicil,  republication  by 1287 

codicil,  revocation  of 1305 

common,  taking  as  tenants  in 1350 

community  property 172 

competency,  who  has 1270 

conditional  devisee  and  bequests.  1345 
conditional  disposition  vests  when  1347 

conditional,  validity  of 12S1 

conditions  precedent 1346-1348 

conditions  subsequent 1349 

conflict  of  laws 1376 

conjoint 1279 

conversion  takes  place  when 133S 

conveyance   by   heir   good,  unless 

will  proved  within  four  years. . .  1364 
conveyance,  effect  of..  1301,  1303.  1304 
corporations,    whether    may    take 

under 1275 

death  of  devisee  in  lifetime  of  tes- 
tator leaving  descendants 1310 

death  of  legatee  or  devisee  before 

testator 1343,  1344 

declarations  not  admissible 1340 

demonstrative  legacy  defined 1357 

descendants,  interpretation  of....  1354 
descent.    See  Succession, 
devested,    disposition    cannot    be, 

when 1342 

devisee,    death    of    in    lifetime  of 

testator,  leaving  descendants...  1310 
devise  of  residue  passes  what. . . .  1332 
devise  or  bequest  of  all  property. .  1331 
donation  and  limitation,  words  of 

1334,  1335 

duplicate,  revocation  of 1295 

duress,  will  procured  or  revoked 

by 1272 

easement  for  irrigation 552 

estate  conveyed  by 1311 

estates  which  may  pass  by 1274 

executed,  how  must  be 1276 

executor  according  to  the  tenor. . .  1371 
executor  not  to  act  till  qualified. .  1373 
executor,  power  to  appoint,  void. .  1372 


WILL  (Continued). 

family 1334 

fee,  word  of  inheritance  not  neces- 
sary to  pass .' 1329 

foreign,  validity  of 1285 

fraud,  will  procured  or  revoked  by  1272 

.  future  interests  pass  by 699 

general  devise  or  bequest 1331 

general  legacy  is  what 1357 

gift  causa  mortis,  effect  of  will  on  1152 
gift    to   subscribing   witness,  va- 
lidity  1282,1283 

guardian  appointed  by 241 

heir's  conveyance  good  unless  will 

proved  within  four  years 1364 

heir's,  etc.,  not  necessary  to  pass 

fee 1329 

heirs,  interpretation  of 1334 

includes  codicil 14 

income,  bequest  of 1366 

interest,  bequest  of ^ 136*5 

interest  on  legacies 1369 

interests  which  may  pass  by 1274 

interpretation  against  partial  in- 
testacy  1311 

interpretation,       ambiguous       or 

doubtful  parts 1323 

interpretation,    class,    devise     or 

bequest  to 1337 

interpretation,    clear  bequest  not 

affected  by  other  provisions —  1322 
interpretation,   clear   bequest   not 

affected  by  reasons,  etc 1322 

interpretation,    devested,    disposi- 
tion cannot  be,  unless 1342 

interpretation,    "heirs,"    etc.,    not 

necessary  to  pass  fee 1390 

interpretation,  heirs,  relations,  de- 
scendants, etc 1334 

interpretation,  harmonizing  parts.  1321 
interpretation,  intention  ascertain- 
ed how 1318 

interpretation,     intention     to     be 

drawn  from  whole  will 1318 

interpretation,  intention  to  govern  1370 
interpretation,     intention     to     be 

given  effect 1317 

interpretation,    intestacy    avoided  1?2» 
Interpretation,  irreconcilable  parts  1321 
interpretation,  latter  part  controls  1321 
Interpretation,  mistakes  and  omis- 
sions  1340 

interpretation,  oral  declarations  ex- 
cluded  1318 

interpretation,   residue,   devise  or 

bequest  of 1332,  1333 

interpretation,     resort     to     other 

parts  of  will,  or  to  references. .  1323 
intei-pretation,  rules  of,  in  general  1319 
interpretation,  several  instruments 

to  be  construed  together 1320 

interpretation,  technical  words  and 

their  effect 1327 

interpretation,  vesting,  time  of . . .  1341 
interpretation,  words  of  donation 

and  limitation 1333 

interpretation,  words  refer  to  what 

time 133t 

interpretation,  words  taken  in  or- 
diniary  sense 1324 
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iWILL  (Continued). 
Interpretation,  words  to  be  made 

operative 1325 

Intestate,  estate  of  liable  for  debts  1358 
inventory  of  property  by  legatee  .  1365 

issue,  Interpretation  of  1334 

lapsed  legacy  or  devise 1343,  1314 

legacies,  abatement  of 1362 

legacies,  due  when 1368 

legacies,  order  of  resort  to  prop- 
erty for  payment  of 1360 

legacies  to  kindred,  preference  . . .  1361 

legacy,  satisfaction  of 1317 

legatees'  possession  1365 

life  Insurance  may  pass  by 2764 

limitation,  words  of 1334,  1335 

marriage  of  man,  effect  on  his  will  1299 
marriage  of  woman,  effect  on  her 

wiU   1300 

married   woman's,   how   executed 

and  proved  1273 

married  woman    may  dispose    of 

separate  estate  by 1213 

mistakes,  correcting 1340 

mortgage,  effect  of  on  will 1302 

murderer  of   testator,  bequest   to 

lapses  1314 

mutual : 1279 

next  of  kin 1334 

nuncupative,  how  executed 1288 

nuncupative,    limited   to  thousand 

dollars 1289 

nuncupative,  probate  of 1291 

nuncupative,  probate  of,  process  to 

Interested  parties 1291 

nuncupative,  proof    of,  limitation 

on  time  for 1290 

nuncupative,  requisites  of 1289 

nuncupative,  to  be  reduced  to  writ- 
ing   1291 

nuncupative,  when  may  be  made  1289 

nuncupative,  witnesses 1289 

olographic,  defined  1277 

olographic,  manner  of  executing.  1277 

omissions,  supplying 1340 

order  of  resort  to  property  for  pay- 
ment of  demands 1359 

order  of  resort  to  property  for  pay- 
ment of  legacies 1360 

out  of  state 1285 

partial  Intestacy  not  favored  ....  1326 
passes  after-acquired  estate. .    . .  1312 

passes  what  property   1329,  1331 

passes  what  realty   1311,  1312 

possession  of  legatees 1365 

posthumous  children   698 

power  to  devise,  how  executed  by 

terms  of  wiU 1330 

pretermitted   child    1306-1308 

prior  wills  not  affected  by  code  . .  1375 
property  of  testator,  order  of  re- 
sort to  for  payment  of  debts  ....  1359 

publication 127G 

relatives.  Interpretation  of 1334 

republication  by  codicil  1287 

residuary  legacy  defined  1357 

residue,  devise  or  bequest  of  passes 
what   1332,  1333 


WILL  (Continued), 
revived,  not  by  death  of  husband  1300 
revive,   revocation   of    subsequent 

will  does  not,  unless 1297 

revocation  by  marriage  and  birth 

of  issue 1298 

revocation  by  subsequent  will  ....  1296 

revocation  of  codicil 1305 

revocation,  contract  for  transfer  of 

property  not  a  1301 

revocation,  conveyance  as  a  1302,  1303 
revocation   does   not  revive  prior 

will,  unless * 1297 

revocation,  effect  of  .marriage  of 

man  1' 

revocation,  effect   of  marriage  of 

woman   1300 

revocation,  evidence  of,  when  can- 
celed by  third  person 1293 

revocation,  In  what  ways  accom- 
plished   1292 

revocation,  mortgage  not  a 1302 

revocation  of  duplicate 1295 

revocation,  provisions  as  to,  in  gen- 
eral   13T4 

i^evoked  by  duress 1272 

revoked  by  fraud 1272 

revoked  by  undue  influence 1272 

revoked  how   1292 

satisfying  legacy  before  death  . . .  1367 

Shelley's  Case,  rule  in 1335 

specific  devise  or  legacy,  obtaining  1363 

specific  legacy  defined 1357 

statute  of  frauds  1624 

subscribing,  manner  of 1276 

subscribing  testator's  name  by  an- 
other, manner  of 1278 

succession  by  children  unprovided 

for 1306,  1307 

technical  words  not  necessary...  1328 

tenants  in  common,  taking  as 1350 

time,  to  which  words  refer 1336 

undue  Infiuence,  will  procured  or 

revoked  by 1272 

vested,  disposition  is,  when 1341 

what  law  governs  1375,  1370 

what  may  pass  by 1274 

who  may  make 1270,  1275 

witnesses  and  their  attestation  . .  1276 
witnesses,  competency  of  creditors 

as : 1281 

witnesses,  competency  of  subscrib- 
ing   1280 

witnesses,    effect    of    not  adding 

residence 1278 

witnesses,   effect    of  their    subse- 
quent incompetency 1280 

witness,   gift    to,  and  his    rights 

thereon 1283 

witness,  gifts  to,  validity  of  1282,  1283 

witness  to  nuncupative 1289 

witness  to  add  residence 1278 

written,   to   be    1276 

See  Succession.  . 

WINE,  recording  sale  of.^ 3440 

sale  of,  delivery  not  necessary  to 

validity  of 3440 

sale  of  to  be  In  writing  3440 
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.WITNESS,  acknowledgments 1185 

depose  defined  14 

handwriting  proved  how  . . .  .1198,  1199 

nuncupative  will,  to  1289 

oath    of,    in    taking    acknowledg- 
ment   1185 

olographic  will,  not   necessary   to  1277 

privileged  testimony   47 

recording   instrument   proved    by 

other  than  subscribing 1198 

subscribing,  manner  of  proving  in- 
strument by    1196-1199 

subscribing,  to  be  known  to  officer 

taking  proof 1196,  1197 

subscribing  to  prove,  what 1199 

subscription  of,  defined 14 

testify  defined   14 

will,   to    1276-1279 

will,  to,  cannot  take  under 1282 

when  may  take  as  much  under  will 
asf  by  succession  1283* 

WOOD,  right  to  take 802 

WORDS.    See  Definition. 

construction  of 13 

donation  and  limitation  in  will  . .  1335 
inheritance,  of,  not  necessary  to 

pass  fee 1072 

Interpretation  of    doubtful.  .1068,  1654 
Joint  authority,  giving,  bow   con- 
strued        12 

taken  in  ordinary  sense  ....1324,  1644 
technical,  how  construed  ...1327,  1645 
technical,  not  necessary  in  will  . .  1328 
to  be  given  some  meaning  if  pos- 
sible   '. 1326 

will,  in,  to  what  time  refer 1336 


WORDS  (Continued), 
will,  to  receive  operative  construc- 
tion in 1325 

WORKMANSHIP,  ownership  of 
property    formed    by    materials 

and 1028 

WRECKS  AND  WRECKED 
PROPERTY,  involuntary  depos- 
it in  case  of  shipwreck 1815 

duty  of  depositary  in  such  case  . .  1816 
wages  of  seamen  not  lost  by  ship- 
wreck .    .••••....••  •. 2058 

WRITING.  '  See  Statute  of  Frauds, 
contract,  in,  controls  printed  parts  1651 

contract,  in,  how  altered '.  1698 

contract  prevented  by  fraud  from 

being  put  in,  enforced  when 1623 

erroneous,    how    far    disregarded, 

when • 1610 

intention    of    parties    ascertained 

from 1639 

instruments  in,  prima  facie  Import 

consideration 109G 

non-negotiable      instrument       in, 

transferable 1459 

property  in  products  of  the  mind  980-985 

private  property  in  985 

supersedes  oral  negotiations.  1625,  1626 

WRIT  OP  ASSISTANCE 3396 

WRONG.    See  Tort 
minors  and  lunatics  liable  for. ...     41 

he  who  consents,  suffers  no 3515 

no  one  can  be  permitted  to  take 

advantage  of  his  own 3517 

remedy  for  every 3523 

law  does    not    interpose    betweoi 
parties  equally  in 3524 
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